CHAPTER 05

NORMAL VALUESIN A MARKET ECONOMY

The &hility to inflate the dumping margin, dso known as “ capturing the dumping margin”, could be
criticd in an anti-dumping investigation. An anti-dumping investigation isimmediately terminated if the
dumping marginisde minimis becauseit isassumed that inggnificant dumping marginswould not result
in materid injury in the importing country.* As explained in the previous chapter a dumping margin
would, according to the URAA, bedeminimisif itislessthan 2 per cent “expressed as a percentage
of the export price’ (GATT Secretariat 1994:177; Rycken 1991:204). The Size of the dumping margin
aso limitsthe size of any anti-dumping duty that may beimposed 1t would therefore be advantageous
to the gpplicant in an anti-dumping investigation to be able to inflate the dumping margin. When the
export price or the norma vaue have to be constructed, these values could be manipulated, which
means that the dumping margin could be manipulated to ensure a pogtive dumping finding.

The problems related to constructing the export price have dready been discussed in chapter 4. The
circumstances that could affect the value of the norma vaue will be explored in detall in this and the
following chapter. FHowcharts will be provided in both this and the next chapter after the discussion,
inorder to summarise the different set of circumstancesin which the norma va ue can be manipulated.
In these two chaptersit will again be necessary to look at some of thelegd text, becauseit isoften the
way in which the Agreement has been phrased that has created some of the loopholes that are being
used to cgpture the dumping margin. It will become gpparent that the potentia to cheat in an anti-
dumping investigation - by manipulaing the norma vaue - is quite extensve.

1 The Uruguay Round Anti-dumping Agreement (URAA), PART 1, Article 5, paragraph 5.8.
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51 THENORMAL VALUE

According to the URAA, the normd vaue of a product is*“ the comparable price, in the ordinary
course of trade, for the like product when destined for consumption in the exporting country” (GATT
Secretariat 1994:168). |If there are comparable sales of the “like product” in the ordinary course of
trade in the domestic market of the exporter/producer, the prices of these domestic sdles must be used
as the normal value if the exporting country is a market economy country (Stanbrook & Bentley
1996:33; Tharakan et al 1998:1039). In other words, the preferred method of determining normal
vaueis to use the actual prices of sales of the “like product” in the country of export/production. In
some anti-dumping cases, however, the actual pricesin the country of export/production are not used
asthe norma value. There are a number of circumstances under which it is alowed to use what isin
effect aproxy for the norma vaue. These circumstances are set out in paragraph 2.2 of the URAA:
When there are no sales of thelike product in the ordinary course of trade in the domestic
market of the exporting country or when, because of the particular market situation or the
low volume of the sales in the domestic market of the exporting country, such sales do not
permit a proper comparison, the margin of dumping shal be determined by comparisonwith
a comparable price of the like product when exported to an appropriate third country,
provided that this priceis representative, or with the cost of production in the country of origin
plus a reasonable amount for administrative, salling and generd costs and for profits® (GATT
Secretariat 1994:168, own itdics).

The important congderation isthat there are anumber of circumstances which may result in there being
no reliable prices that can be used to determine the norma vaue. The different sets of circumstances
lised in paragraph 2.2 will be discussed in detall in this chapter under the following main headings,

. sdes“not in the ordinary course of trade” (section 5.2), and

. no reliable norma vaue (section 5.3).

A third category, which isnot clearly gpparent from paragraph 2.2 and which will discussed in the next

2 URAA, PART 1, Article 2. Paragraph, 2.2.
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chapter, isif the exporter is Stuated in a non-market economy country.

52  SALESNOT IN THE ORDINARY COURSE OF TRADE

Although there may be sdes of the like product in the domestic market of the exporter, the norma
vaue based on these sdles may be deemed to be unreiable if substantia quantities of these sdes are
made “ not in the ordinary course of trade” over an extended period of time. Theincluson of such sdes
in the determination of the norma vaue (namely substantia quantities of sales of the like product made
not in the ordinary course of trade over an extended period of time), would distort the norma valueand
so such sdes may be excluded from the determination of the norma vaue (GATT Secretariat
1994:169). The determination of the norma vaue would therefore be affected if there are sales* not
in the ordinary course of trade’ and if such sales are included in the calculation.

There are two interpretations of “not in the ordinary course of trade”. If there are sdesin the domestic
market of the exporter to related parties, such sales are consdered to be “not in the ordinary course
of trade’ (Corr 1997:94; Farr 1998:11; Matsumoto & Finlayson 1990:15; Rycken 1991:195).
Accordingto Article2(1) of the Basic Regulation®of the EC, the“normal value shall normally bebased
on the prices paid or payable, in the ordinary course of trade, by independent customers in the
exporting country” (Farr 1998:10, emphadis in the origind). The origin of this interpretation is the
Interpretative Note to Paragraph 1 of Article VI of GATT, which states that “hidden dumping by
associated houses ... condtitutes a form of price dumping...” (GATT Secretariat 1994:545; WTO
Secretariat1995:224). Inthe US, related party transactionsarea so treated asbeing “ not inthe ordinary
course of trade” because, as Kaplan, Kamasck and Parker (1988:378-379) point out, transfer prices
between related parties may not reflect “actua cost experience’.

The other interpretation of “not in the ordinary course of trade’, isthe sales below cogt interpretation

3 The EC anti-dumping regulations are contained in the Basic Regulation.
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which originated in the US. According to US anti-dumping law, if an exporter sdls productsinthe US
at less than fair value, then that exporter is dumping (Lex Mundi 2001:38). The US anti-dumping
legidationhas equated fair vaue or norma vaue with the full cost of production or fully alocated costs
(Kaplan et al 1988:359-360).

Sdesat below cost were not redly anissue until the Kennedy Round of Multilateral Trade negotiations
(1964-1967). The US dd egates to these negotiations argued that there could beinstances when export
sales at below cost might escape being classified as dumping. Such dumping could escape detection if
salesin the domestic market of the exporter were aso below cogt, as there would be no or very little
difference between the two vaues used to determine dumping, namely the export price and the normal
vaue (Bierwagen 1990:79). In other words, normal vaues would be distorted if they were based on
data which included sales bel ow the cost of production and the normal value and export price could be
the same even though the exporter is dumping (Johnston & Deese 1988:423).

The 1974 US Trade Act included a provision that alowed sales at below cost, which were considered
to be “not in the ordinary course of trade’, to be disregarded for determining fair vaue (ie norma
vaue) (Bierwagen 1990:79; Kaplan et al 1988:364,369; Kolev & Prusa 2002:895-897; Macrory
1990:384; Matsumoto & Finlayson 1990:12; Vermulst 1987:351; Vermulst 1990:444-445). Sdesthat
could be disregarded were “sdles made at |ess than cost of production ... over an extended period of
time and in subgtantia quantities” and, sales which were “not a prices which permit recovery of al
costs within areasonable period of timein the norma course of trade’ (Bierwagen 1990:79). After the
1974 Act, sales below cost became an important aspect of US anti-dumping legidation. It has been
used extendvely by the US and dso more recently by the EU in their anti-dumping actions (Kolev &
Prusa 2002:896 ft 3; Messerlin 1991:46-51). In fact, the mgority of US anti-dumping cases during the
1980s were based at least in part on dlegations of goods being sold at less than fair vaue (Horlick
1990:133-134).

Inspiteof criticiam againg the trestment of saesat below cogt, other signatoriesto GATT included the
below-cogt provison in their legidation, ogengbly to keep ther anti-dumping legidationinlinewiththe
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US approach (Bierwagen 1990:79-80). Austrdia, Canada, the then EEC* and the US came to an
agreement during the Tokyo Round negotiations that bel ow-cost sales would be viewed as being “ not
in the ordinary course of trade’ and that such sdles could be excluded from norma vaue determination
(Kufuor 1998:182; PAmeter 1995:46; Vermulst 1987:430). The URAA provisonsin respect of sdes
below cost largely reflect what was US practice.®

It was made explicitinthe URAA® that sales below cost are “not in the ordinary course of trade”’ and
that such sdes may be disregarded in determining normal value under certain circumstances (Corr
1997:92-94; Pameter 1995:46). For example, in EC versus Brazil, Poland, Russia and the Ukraine
(1994a:6)’, more than 90 per cent of the sales of the product in Brazil were made at aloss and were
therefore consdered to be “not in the ordinary course of trade’. As aresult, the norma vauein this

case was established on the basis of a constructed vaue.

According to paragraph 2.2.1 of the URAA,, if “sdles of thelike product in the domestic market of the
exporting country or saes to a third country at prices below per unit (fixed and variable) costs of
production plus administrative, salling and generd codts ... are made within an extended period of time
in subgtantid quantities and are at prices which do not provide for the recovery of al costs within a
reasonable period of time”, then such sales* may betreated asnot being in the ordinary course of trade
by reason of priceand may bedisregarded in determining normal value” (GATT Secretariat 1994:169).

Paragraph 2.2.1 is qudified by the following sentence: “If prices which are below per unit costs at the
time of sales are above welghted average per unit cogtsfor the period of investigation, such pricesshall

4 The EC used to be known as the European Economic Community (the EEC).

5 Priortothe URAA, according to US| egislation, bel ow-cost sal eshad to be company specific, but now they
only have to be country specific, which according to Palmeter (1995:46, 50) makes it easier to show that
sales are bel ow-costs.

6 URAA, PART 1, Article 2, Paragraph 2.2.1

7 The decision was confirmed in EC versus Brazil, Poland, Russia and the Ukraine (1994b) and imposed as
adefinitive anti-dumping duty.
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be considered to provide for recovery of costs within areasonable period of time” (GATT Secretariat
1994:169). According to the URAA, not in the ordinary course of trade thus means that the sdling

price of such sdes are not high enough to recover “dl costs within a reasonable period of time’.

Paragraph 2.2.1 is further qudified by two footnotes, one stipulating that “ The extended period of time
should normally be one year but shal in no case belessthan sx months’ (GATT Secretariat 1994169
footnote 4). According to Palmeter (1995:45-47), the US was reluctant to increase the “extended
period of time” from 9x monthsto one year during the Uruguay Round anti-dumping negotiations, which

accounts for this footnote.

The other footnote states that “ Saes below per unit costs are made in subgtantial quantities when the
authorities establish that the weighted average sdlling price of the transactions under consideration for
the determination of the norma vaue is below the weighted average per unit codts, or that the volume
of sales below per unit costs represents not less than 20 per cent of the volume sold in transactions
under consderation for the determination of thenorma value’ (GATT Secretariat 1994:1609, ft5). Thus,
if the sadles below cost condtitute at least 20 per cent of the total sales under consideration in the
domestic market of the exporter, then these “ sales below cost” are being sold in substantia quantities
and may be excluded from the norma vaue caculation. If the sdlesbeow cost condtitute lessthan 20
per cent of the volume of sdes, then these sdes below cost would be included in the determination of
the normal vaue. 1n 2001, a suggestion was made during a United Nations Conference on Trade and
Deveopment (UNCTAD) Expert Meeting on the Impact of Anti-dumping and Countervailing Actions,
to increase the 20 per cent threshold (UNCTAD 2001:3).

Inthe US, prior to the URAA,, if lessthan 10 per cent of saleswere below cogt, the below cost sales
were not disregarded in the determination of the normal value. If more than 10 per cent but less than
90 per cent of sadles were at below-cost prices, then the below cost sales were disregarded in the
cdculation of normd vaue. An average normad vaue was then ca culated based on the remaining sdes
that were not disregarded. In addition, according to Commerce's interpretation of US legidation, if
more than 90 per cent of saleswere at bel ow-cost prices, then all the domestic sdleswere ignored in
the cal culation of normd vaue and the normal val uewas determined using the constructed va ue method
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(Bierwagen 1990:80-81; Kaplan & Kuhbach 1990:361-363; Pameter 1995:40, 48).

This method, which became known as the 10-90-10 te<t, was chalenged in court a number of times.
The US Court of Internationa Trade (CIT) held that although it was reasonable to ignore sdlesbelow
cost if such sales comprised 10 per cent of sdes, it was unreasonableto ignore dl salesif 90 per cent
of sdeswere below cost. According to the CIT, the practice of ignoring al salesif 90 per cent of sales
were below cost, was in conflict with Commerce's 5 per cent rule in respect of low volume of sales
as it was then applied in the US (Bierwagen 1990:80-81; Kaplanet al 1988: 360-361 ft9; Kaplan &
Kuhbach 1990:361-364). According tothe 5 per cent rule, only if the domestic salesin the market of
the exporter were lessthan 5 per cent of third-country (non-US) sdes, would the domestic sdlesin the
market of the exporter not congtitute sufficient volume of sales to provide a proper comparison
(Vermulgt 1987:346). The agpplication of the 10-90-10 test in effect meant that the percentage
gpplicable to “a sufficient volume of sdes’ which are not below cost was 10 per cent and not 5 per

cent.

It has been argued that the exclusion of salesbelow cost from the determination of normal vaueignores
common business practice. Although it is assumed that any enterprise must make a profit over a
reasonable period of time, if an enterprise has stocks of a product that it cannot sell, it may need to
reduce the sdling pricetorid itsaf of the stocks. It isalso normal business practiceto sdll a below cost
in time of recesson (Bierwagen 1990:72; Deardorff 1990:30-32; Kufuor 1998:183; Macrory
1990:385; Vermulst 1987:352, 431-432; Waer 1993:70). It would seem though that this need to
reduce sdlling prices to below per unit cost for ashort period of time has been takeninto consideration
inthe URAA. While paragraph 2.2.1 of the URAA statesthat below cost means“at prices below per
unit (fixed and variable) costs of production plus adminigrative, saling and genera codts’, in other
words below average (fully dlocated) cog, it dso oecifies that the sales, not in the ordinary course of
trade (that is, a below per unit cost), which may be ignored in the determination of normal value must
not only be in substantia quantities, but also over an extended period of time. This extended period of
time isusudly one year, but may not be less than sx months. Soif an enterprise sells off obsolete stock
at below cost over ashort period of time, for example three months, these sdeswill be deemed to be

in the ordinary course of trade.



145

The “sdesnot in the ordinary course of trade’ provision forms part of the URAA and is therefore a
legitimate reason for excluding certain sales from the norma vaue calculation, but this provision
increased the potentia to manipulate normd vaues. It isto the advantage of the gpplicants in an anti-

dumping investigation to obtain as high a vaue for the normal vaue as possible. If the gpplicant isable
to exclude the lowest sdlling prices in the domestic market of the exporter, then the possibility of
cgpturing the dumping margin is improved. In other words, by being able to exclude “sdes not in the
ordinary course of trade’ from the determination of the norma vaue, the NV part of equation (1) DM

=NV - Py increasesin vaue. In thisway DM, the dumping margin, can be manipulated to ensure a

poditive dumping finding.

5.3 A NONEXISTENT OR AN UNRELIABLE NORMAL VALUE

The normd vaue used in the determination of dumping would dso beinfluenced if thereisno rdigble

norma vaue in the country of export. To repeet paragraph 2.2 of the URAA:
When there are no sales of the like product in the ordinary course of trade in the domestic
market of the exporting country or when, because of the particular market situation or the
low volume of the sales in the domestic market of the exporting country, such sales do not
permit a proper comparison, the margin of dumping shdl be determined by comparison with
acomparablepriceof thelike product when exported to an gppropriatethird country, provided
that this price is representative, or with the cost of production in the country of origin plus a
reasonable amount for administrative, sdlling and general costs and for profits® (GATT
Secretariat 1994:168, own itdics).

There thus seem to be four circumstances under which there may be no rdiable norma vaue:
. If there are no sdles at dl of the like product in the domestic market of the exporter , then the

norma vaue is nonexistent

8 URAA, PART 1, Article 2. Paragraph, 2.2, emphasis added.
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. if “there are no sdes of the like product in the ordinary course of trade in the domestic market
of the exporting country” (see section 5.3.1)

. “because of the particular market situation, ... such sales do not permit a proper comparison”
(see section 5.3.2)
. if the low volume of the sdlesin the domestic market of the exporting country, ... do not permit

aproper comparison (see section 5.3.3) (GATT Secretariat 1994:168)

5.3.1 No salesof thelike product in the ordinary course of trade

Two of the Stuations are encapsulated in the words “ When there are no saes of the like product in
the ordinary course of trade in the domestic market of the exporting country” (GATT Secretariat
1994:168). The firg Stuation isthe most obvious. In such a Stuation thereis no normal vaue againgt
which to compare the export price. A product could be produced for export only (Waer 1993:47).
For example, sometimes producers of high-priced eectronic products are located in developing
countries where there may be no market for the products and so production is purely export-oriented.
When there are no sdles at all of the like product in the domestic market of the exporter, there can be
no saesinthe ordinary course of trade and therefore thereisno normal vaue based on domestic sales,

that is, the norma vaue is nonexistent.

The second situation refers to the phrase in the ordinary cour se of trade, which has been discussed
in the previous section of this chapter. Normal values are based on the actua prices of sdes, inthe
ordinary course of trade, in the domestic market of the exporter and those sdes that are not in the
ordinary course of trade must be excluded from the determination of thenorma vaue. If dl thesdes
in the domestic market of the exporter are “not in the ordinary course of trade”’ then thereare no sdles
of the like product in the ordinary course of trade in the domestic market of the exporting country.
If there are sales, but al of these sales are at below codts, then these sales are not in the ordinary
course of trade. Likewisg, if dl the sdlesin the domestic market of the exporter areto related parties,

thenthose salesarenot inthe ordinary cour se of trade. In both casesthereisno reliable norma vaue
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because there are no sdlesin the ordinary course of trade. The prices of al the sales would therefore
be consdered unreliable.

Accordingtothe URAA, if there are no sdles of the like product, made in the ordinary course of trade,
which alow for a proper comparison between the export priceand the norma value, the authorities
should use some other method to determine the norma vaue, either exports to a third country or the
cost of productioninthecountry of origin® (Farr 1998:10-11; Waer 1993:47). Thesetwo methodswill
be discussed in section 5.4 of this chapter.

Two other Stuations may arise where there may be no rdiable norma vaue because the sdes in the
domestic market of the exporter “do not permit a proper comparison”. The norma value may be
deemed to be unrdiable “ because of the particular market Situation” or because of “the low volume of
the sales in the domestic market of the exporting country” (GATT Secretariat 1994:168).

5.3.2 The particular market situation

According to paragraph 2.2 of the URAA, normd vaues could be unreliable “when, because of the
particular market Stuation ... such sales do not permit a proper comparison ...” (GATT Secretariat
1994:168; Stanbrook and Bentley 1996:37-38). The URAA does not elaborate on this situation.
Stanbrook and Bentley (1996:37) mention that a particular market Situation could prevent a proper
comparison without eaborating further on what this means.  Ingtances in which the particular market
Stuationcould prevent aproper comparison could bein amarket economy country that isexperiencing
hyperinflation or in amarket economy country where distribution channels prevent foreign competitors
entering the domestic market of the exporter. According to Das (1999:209), a “particular market

9 The country of originisassumed to bethe country of production. If the productsare not exported directly
fromthe country of origin, that is the country of production, but are exported through an intermediate
country, then the export priceis compared to the pricesin the country of export. If there are no comparable
prices in the country of export then the normal value would be determined using pricesin the country of
origin see URAA PART 1, Article 2, paragraph 2.5.
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Stuation” could also include the Situation where “there may be strict government control on prices and
prices may not be determined based on market conditions, but on severa other socid and political

congderations’. In other words the "particular market Stuation” could include non-market economies.

This section of paragraph 2.2 of the URAA isoften Smply repesated in various countries anti-dumping
legidation without any explanation of the term “ particular market situation”.*° In Chile's anti-dumping
legidation this paragraphis dated dightly differently as “because of specid market conditions ... such
salesdo not dlow for proper comparison...” (Compendium of antidumping and countervailing duty laws
1999:3). However, this dight rephrasing doesn’t shed any light on what is meant by ether of theterms,
“gpecid market conditions’ or the “particular market Stuation”.

Peru’ s anti-dumping legidation is more detalled, stating that “ A particular market Stuation in the sense
of Article 2.2 of the Anti-dumping Agreement shal mean the following Stuations.

l. Where the leve of opennessin the country of origin resulting from tariff or para-tariff
barriers does not permit aproper comparison becauseit causes distortion of domestic
prices.

Il. Where other specid factorsexigt in the domestic market of the country of originwhich,
in the opinion of the Commission, do not permit a proper comparison because they
cause digtortion of domestic prices’ (Compendium of antidumping and countervailing
duty laws 1999:9-10).

S0 it seems that the term “ particular market Stuation” could include Stuations in market economies as

wdl asin non-market economies.

5.3.3 Low volume of sales

10 Examples are Brazil, Ecuador and Uruguay (Compendium of antidumping and countervailing duty laws
1999:2,7,14).
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Normal values based on actud sdlling prices in a market economy, could also be deemed unreliable
“when, because of the ... low volume of the sdlesin the domestic market of the exporting country, such
sdes do not permit a proper comparison” (GATT Secretariat 1994:168). In other words, the quantity
or volume of domestic sdles of a product in the country of export may not be sufficient to provide a

rdiable normd vdue.

According to the footnote to paragraph 2.2 of the URAA, asufficient quantity or volume of domestic
sales would “congtitute 5 per cent or more of the sales of the product under consideration to the
importing Member” (GATT Secretariat 1994:168). So the domestic saesin the country of export must
be sufficient in relation to the quantity or volume of the like product that is being imported into the
investigating country and that is being investigated under the anti-dumping action. This5 per centrule
is, however, qudified in the same footnote. Provision is made for alower ratio than 5 per cent if it can
be shown that such alower ratiois* of sufficient magnitudeto providefor aproper comparison” (GATT
Secretariat 1994:168).

The way the 5 per cent low-volume rule has been implemented in the URAA is more reflective of
previous EC rather than US regulation (Waer 1993:71). There was no specific reference to low
volumes of saes in the domestic market of the exporter in the Tokyo Code*!. In the EC, prior to
URAA, low volume was taken to belessthan 5 per cent - but 5 per cent of exportsto the Community.
In the US, on the other hand, if the domestic sdes in the market of the exporter were less than 5 per
cent of third-country (non-US) sdes, the domestic sdes in the market of the exporter would not
condtitute sufficient volume of sales to provide a proper comparison (Palmeter 1995:50; Vermulst

11 In the previous anti-dumping agreement, the Tokyo Code (1979), the paragraph referring to the use of
alternative methods to determine normal value was phrased slightly differently to the later URAA.
According to the Tokyo Code;

When there are no sales of thelike product in the ordinary course of tradein the domestic market
of the exporting country or when, because of the particular market situation, such sales do not
permit a proper comparison, the margin of dumping shall be determined by comparison with a
comparable price of thelike product when exported to any third country which may bethe highest
such export price but should be a representative price, or with the cost of production in the
country of origin plusareasonable amount for administrative, selling and any other costsand for
profits. As ageneral rule, the addition for profit shall not exceed the profit normally realized on
sales of products of the same general category in te domestic market of the country of origin
(Bierwagen 1990:224).
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1987:346). The principleinvolved hereisthat the quantity or volume of sdes of the like product in the
domestic market of the exporter must be sufficient to provide aproper comparison between the normal
value based on those sales and the export price.

And according to paragraph 2.2 of the URAA, if the particular market situation or the low volume of
sales do not permit a proper comparison, then the authorities may use either exportsto athird country
or the cost of production in the country of origin to determine aproxy norma vaue. The circumstances
described in paragraph 2.2 of the URAA are summarised in the following flowchart.

Figure51  Flowchart showing the circumstances under which proxy normal valueswould
be calculated.
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54 METHODSTO DETERMINE THE NORMAL VALUE

According tothe URAA, there are two dternative methods that can be used to determine norma vaue
if the sdles in the domestic market are unreliable or non-existent and if the exporter is Stuated in a
market economy: exports to a third country or the cost of production in the country of origin, which
is dso known as the congtructed vaue method. These two methods will be discussed in this chapter.
Theintention of the methods is to determine norma vaues that would reflect the cost of productionin
the country of origin. If the exporter is Stuated in a non-market economy (see ch 6), not only will the
sling prices of the product in the domestic market of the exporter be unreliable, export pricesto other
countries and prices of any products produced inthat country will dso beunrdiable. The determination
of anormal vaue for a non-market economy in an anti-dumping action is not usualy based on the two
methods prescribed in the URAA for market economies. A different method, known as the analogue
or surrogate method, is usudly used. This method will be discussed in chapter 6.

5.4.1 Exportsto athird country

One method used to determine normal vaue for amarket economy if the normal vaue based on actud
prices of sdesisunrdiable, isthe export priceto athird country. Article VI of GATT dipulatesthat the
export price of the product under investigation should be compared to “the highest comparable price
for the like product for export to any third country in the ordinary course of trade’'? (GATT Secretariat
1994:493). The URAA qudifies Article VI by sating that the comparable price should be
representative and that the exports should be to an appropriate third country®® (GATT Secretariat

12 The General Agreement on Tariffsand Trade, Article VI, paragraph 1(b) (i).

13 The Tokyo Anti-dumping Code (1979) stipulates that “the margin of dumping shall be determined by
comparison with acomparable price of the like product when exported to any third country whichmay be
the highest such export price but should be arepresentative price...” whereasthe URAA statesthat “the
margin of dumping shall be determined by comparison with a comparable price of the like product when
exportedto an appropriatethird country, providedthat thispriceisrepresentative...” (Bierwagen 1990: 224;
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1994:168). So the export price of the like product sold to another importing country - other than the
country in which the product is dlegedly being dumped - by the exporter (the aleged dumper) can be
used asa proxy for the domestic price of the exporter (Messerlin 1991:47). For example, if country
X is accused of dumping a product in country Y and there are no domestic sales of that product in
country X, the export price of sdes of the like product from country X to (say) country Z could be
used as the normal vaue in the dumping case between X and Y.

The exports-to-a-third-country method [al so called thethird-country test by Bierwagen (1990:77)] has
not often been used to determine normal value in the EC. In fact the EC Commission has a clear
preferencefor the constructed-value method over the third-country method becauise the export country
could bedumpinginthethird country aswell (Farr 1998:10-11; Hindley 1988:448; Messerlin 1991:47;
Stanbrook & Bentley 1996:38-39; Vermulst 1987:422; Waer 1993:47-48). In the above-mentioned
example, country X could be dumping in both countries Y and Z. Using the export price to country Z
could result in anegative dumping finding when dumping could in fact exis.

Ontheother hand, inthe US, the exports-to-a-third-country method wasand still seemsto be preferred
to the constructed-vaue method, in spite of the possibility that the exporter could be dumping in more
than one export market (Compendium of antidumping and countervailing duty laws1999:12; Kaplan
et al 1988:364 fts35-36; Vermulst 1987:346-347; Vermulst 1990:444; White 1997:118). According
to Vermulst (1987:347), the third-country method is easier to administer than the congtructed-vaue
method. Vermulst (1987:348-349) suggested that another reason why the US authorities preferred the
third-country method to the constructed-va ue method was because of an unredlistic 8 per cent profit
rule in the congtructed-val ue method under the previous US anti-dumping legidation. This 8 per cent
profit rule sometimes resulted in prices that were “in conflict with commercid redities in the industry
under consideration” (Vermulst 1987:348-349). In other words, the investigative authorities thought
that the third-country method was afairer method than the constructed-value method, aswell asbeing
the easier method to administer. Prior to URAA, US legidation adlowed the use of multiple third

countriesin order to determineanorma vaue. If onethird country did not provide an adequate sample,

GATT Secretariat 1994:168).



154

export saesto severd third countries could be aggregated - dthough thiswas not often donein practice
(Palmeter 1995:51; Vermulst 1987:347-348).

5.4.2 The constructed-value method/the cost of production

A method used in many casesin which the normal vaue of amarket-economy exporter was unreliable
or non-existent, is the second method provided for in paragraph 2.2 of Article 2 of the URAA, which
is based upon the cost of production. This method became known, initidly in the US, as the
constructed-vaue method (Palmeter 1995:51; Stanbrook & Bentley 1996:39). The export priceisto
be compared “with the cost of production in the country of origin plus a reasonable amount for
adminigtrative, sdlling and genera costsand for profits™* (GATT Secretariat 1994:168). According to
paragraph 2.2.1.1 of the URAA, it seemsthat the firgt line of gpproach isto use actud data from the
exporter or producer under investigation:
For the purpose of paragraph 2, costs shdl normally be caculated on the basis of records kept
by the exporter or producer under investigation, provided that such records are in accordance
with the generdly accepted accounting principles of the exporting country and reasonably
reflect the costs associated with the production and sae of the product under consideration
(GATT Secretariat 1994:169).
However, the reference to the cost of production in the country of origin in paragraph 2.2,'° seemsto
imply that data from other producers in the same country may be used to cdculate the entire normal
vaue under cartain circumgtances, and this is theinterpretation that seemsto have beenincluded inthe
new EC Anti-dumping Regul ation'® (Stanbrook & Bentley 1996:283; Vermulst & Waer 1995:54-55).

14 Anti-dumping Agreement, PART |, Article 2, paragraph 2.2.

15 The export price isto be compared “with the cost of production in the country of origin plusareasonable
amount for administrative, selling and general costs and for profits’ (GATT Secretariat 1994:168).

16 Accordingtothe EC Basic Regulation, Council Regulation (EC) No. 384/96 Article2(1), “wherethe exporter
in the exporting country does not produce or does not sell the like product, the normal value may be
established on the basis of prices of other sellers or producers’ (Stanbrook & Bentley 1996:283).
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However, it isnot clearly stated in the URAA that data from other producers may or should be used
to caculate the entire norma vaue. The URAA specificdly dlows data from other producers to be
used for adminigrative, selling and generd costs and profits, but no more than that. Emphasisis placed
on the requirement to use data from the country of origin, that is, the country of export and/or
production. Presumably the intention is to ensure that any comparative advantage thet the exporting
country may have over the country that isimporting its products should be reflected in the constructed
norma vaueor, as Kufuor (1998:183) phrasesit, due regard should be given to the norma commercid
Stuation in the exporting country.

The value of the congtructed normal vaue will aso depend partly on the accounting methodology
chosen by the investigative authorities (White 1997:119). According to the URAA, the generdly
accepted accounting principles (GAAP) of the exporting country or foreign producer should be used
to determine congtructed value (GATT Secretariat 1994169 ; White 1997:119). But if the GAAP of
the exporting country does* not assign al the gppropriate coststo the product”, or when “the principles
distort the financid results’, then the investigative authorities may deviate from the GAAP of the
exporting country (White 1997:118-120).

Paragraph 2.2.1.1 of the URAA aso refers specificaly to the provision of appropriate amortisation'”’
and depreciation periods and appropriate alowances for capita expenditure and other devel opment
costs. Costs have to be adjusted appropriately for non-recurring costs, for example research and
development cogts, which benefit future and/or current production. According to this paragraph of the
URAA:
Authorities shdl congder dl available evidence on the proper alocation of cogts, including that
which is made available by the exporter or producer in the course of theinvestigation provided
that such dlocations have been historicdly utilized by the exporter or producer, in particular in

17 Although the term amortisation is commonly understood to mean the writing off of aloan over a period
of time, amortisation also means “to allocate a capitalized cost to several time periods.” In this sense
amortisation is similar to depreciation, except that amortisation is usually used in reference to an
intangible asset, for example the investment needed to develop a new product, whereas the term
depreciationisusually applicabletoatangiblefixed asset, for exampl ethe purchase of plant and equipment
(Hulten 1992:39-40).
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relation to establishing appropriate amortization and depreciation periods and alowances for
capital expenditures and other development costs. Unless dready reflected in the cost
dlocations under this sub-paragraph, costs shdl be adjusted appropriately for those non-
recurring items of cost which benefit future and/or current production, or for circumstancesin
which costs during the period of investigation are affected by start-up operations (GATT
Secretariat 1994:169-170).
A footnote further quaifies the reference to sart-up codts:

The adjustment made for start-up operations shall reflect the costs a the end of the Sart-up
period or, if that period extends beyond the period of investigation, the most recent costswhich
can reasonably be taken into account by the authorities during the investigation. (GATT
Secretariat 1994:170, ft6).

The way in which these type of non-recurring costs are trested can make asubgtantia difference tothe
final decison in an anti-dumping investigation. It would be quite easy to manipulate norma valuesét this
dage in order to inflate the dumping margin. Asindicated in paragraph 2.2.1.1 of the URAA, the type
of cogtsinvolved are capital expenditure and development codts, like research and development and
start-up costs. The main issue is the time period over which acompany should be alowed to write off
such acod, asthe length of time would impact sgnificantly on the per unit cost of production used as
the normal value for the product (Corr 1997:91-92; Stanbrook & Bentley 1996:42).

The reason why it is important to use the correct time period over which to write off such codts, isto
prevent arbitrary findings of dumping (Corr 1997:91; Horlick & Shea 1995:26; Leebron 1997:235;
Pdmeter 1996:50). For example, start-up operations are capitd intendve and are often initidly
accompanied by low production quantitieswhich would distort the per unit production cost during such
a dart-up period. If sart-up or other such non-recurring costsare included in normal vaue cadculaions
over an anti-dumping investigation period without making adjustments for a start-up period or other
relevant periods, which may belonger than theinvestigation period, the resultant high normd vaue will
not reflect the norma production Situation and will result ininaccurate positive dumping decisons (Corr
1997:91-92; Farr 1998:13; Kufuor 1998:187). But how long should suchatime period be? Aslong
as the business cycle, the production cycle or the anti-dumping investigation cycle? Does the length of
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a start-up phase or the period over which, for example, research and development cost should be
writtenoff, depend on the circumstances of theexporter or producer under investigation? Certaintypes
of cogt, for example depreciation, are not such a problem when it comes to gpportioning the expenses
as there areanumber of generaly accepted accounting practices which are common to most countries.
But it seemsthat the period over which certain non-recurring costs, especialy start-up costs, may be
written off when the normal valueisbeing congructed islargely left to the discretion of the investigetive
authorities (Corr 1997:91; Kufuor 1998:187; Vermulst & Waer 1995:56-58).

The start-up period is not defined in the URAA and this issue could be a bone of contention in anti-
dumping actions (Kufuor 1998:187; Stanbrook & Bentley 1996:43). Corr (1997:91) suggeststhat the
dart-up period ends “when commerciad production reaches a levd that is characteristic of the
merchandise, producer or industry, and not necessarily when production is at optimum capacity
utilizetion”. It is therefore not just a Smple exercise of deciding on a certain period over which al
enterprises may write off capital expenses. Thewrite-off period often depends on thetype of enterprise
or industry.

This problem of awrite-off period becomes an issue only when the congtructed-val ue method isbeing
used. If the actua prices of the exporter are accepted as being reliable, thereisno problem. Itiswhen
the normd vaue is being constructed and the accounting methods of the producer come under scrutiny
by the investigetive authorities, or when the investigative authorities use accounting technics which the
exporters object to, that problems arise. When the constructed-value method is used to determine
norma values, the type of codts that could have a sgnificant affect on the norma value used to
determine dumping and which could be aarea of dispute, are capital expenses like the amortisation of

start-up and research and development costs.

It isdleged that devel oped countries have adopted anarrow or restrictive gpproach to the adjustment
of start-up cogts. Expenses like advertisng or improvementsto existing facilities are not consdered to
be start-up costs (Corr 1997:91; Kufuor 1998:187; Lecbron 1997:236). US anti-dumping legidation
specifies the way start-up costs should be treated in much more detail than the URAA (Pameter
1995:49-50). According to US legidation, the US Department of Commerce (USDOC or the
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Department) may only make adjustments for sart-up codsif

. the investigated company is usng new production facilities or is producing anew product thet
requires subgtantial additiona investment, and

. productionlevelsarelimited by technica factorsassociated with theinitid phase of commercia
production (Leebron 1997:235-236; Palmeter 1995:49).

The USDOC may dso not consider “the expansion of an existing production lin€'s capacity to be a

dart-up operation unless the expanson congtitutes such a mgjor undertaking that it requires the

congruction of a new facility”. Improvementsto an existing facility do not qualify asstart-up codts. The

US legidation dso limits the type of costs that may be adjusted to production costs, for example, saes

and marketing costs are excluded from any adjustment, even though the URAA does not specify such

exclusions (Leebron 1997:236; Pameter 1995:49-50).

According to the EC Basic Regulation, maintenance expenditure is excluded from start-up costs

(Stanbrook & Bentley 1996:42). The EC Basic Regulation'® defines start-up operations as when

. new production facilities started during the investigation period

. these fadilities required subgtantia additiona investment and

. the new facilities operated at low capacity utilisation during the same period (Stanbrook &
Bentley 1996:42, 283).

Adminigrative, sdling and genera expenses and the rate of profit were a mgjor area of dispute prior
tothe URAA. According to previous US anti-dumping legidation, the constructed norma value had
toinclude at least 10 per cent mark-up for selling and generd expenses and 8 per cent mark-up on the
sum of costs plus generd expenses for profit. Generd expenses included sdlling, adminigtrative and
genera expenses plus the cost of containers, coverings and expenses related to placing merchandise
reedy for shipment to the US (Bierwagen 1990:82; Vermulst 1987:348-349). Inthe EC, the norma
vaue was constructed based on the cost of production (both fixed and variable costs) in the country
of origin plus a reasonable/appropriate amount for salling, generd and adminidrative costs and profit
(Vermulst 1987:422-427; Waer 1993:48). According to Rycken (1991:196) and Waer (1993:48-49,

18 Article 2(5), third sub-paragraph, of the Council Regulation (EC) No 384/96 in Stanbrook & Bentley
(1996:283).
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77), theway in which adminigrative, selling and genera costs and profits were treeted in EC law and
practice prior to the Uruguay Round was consstent with the then Tokyo Round Anti-dumping Code
and the current URAA incorporates previous EC legidation and practice. However, it seemsthat the
EC authorities were not dways congstent in their treatment of profit rateswhen the constructed-value
method was used to determine normal values (Horlick & Shea 1995:26; Waer 1993:67-68,71-74).

According to paragraph 2.2.2 of the URAA,, “the amounts for adminigtrative, selling and generd costs
and for profits shall be based on actua data pertaining to production and salesin the ordinary course
of trade of the like product by the exporter or producer under investigation” (GATT Secretariat
1994:170). Thus while the norma vaue may be estimated by adding up production costs observed in
the exporting country, amounts for adminigrative, seling and generd cogs and for profits should be
based on actual data from the exporter or producer under investigation, if at al possble (Messerlin
1991:47; Pameter 1995:51; Thailand v Poland 2000:34).

Only if the datafor adminigtrative, salling and generd costs and for profits cannot be obtained from the
producer or exporter, may the authorities then determine these amounts using other sources of datain
the exporting country (Kufuor 1998:188) and then, according to paragraph 2.2.2 (i) to (iii) of the
URAA, the amounts used in the congtructed vaue method for administrative, selling and generd costs
and for profits

... may be determined on the basis of:

0] the actual amounts incurred and redlized by the exporter or producer in question in
respect of production and sales in the domestic market of the country of origin of the
same generd category of products,

(i) the weighted average of the actua amountsincurred and redlized by other exporter or
producers subject to investigation in repect of production and sles of thelike product
in the domestic market of the country of origin;

(i) any other reasonable method, provided that the amount for profit so established shdl
not exceed the profit normally redlized by other exporters or producers on saes of
products of the same generd category in the domestic market of the country of origin
(GATT Secretariat 1994:170).
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The authorities may only use these methods if *such amounts cannot be determined on” the basis as
set out in paragraph 2.2.2 of Article 2.2 of the URAA (GATT Secretariat 1994:170). In other words,
the authoritiesmust first usethe actua data of the exporter or producer under investigation to determine
adminigrative, salling and general costsand therate of profit, before other sources of datamay be used.
According to Waer (1993:77-78), the options listed as subparagraphs to paragraph 2.2.2 arein a
specific order of preference. In other words, if the authorities cannot use the actud data for the like
product from the exporter or producer under investigation, then they may use option 2.2.2(i), the data
from the exporter or producer for the same generd category of products. If the datafrom 2.2.2(i) are
not available, then the authorities may use data from other exporters or producers subject to
investigation of the like product but from the same country, that is, the country of origin. If these data
are not available, only then may the authorities use any other reasonable method. Moreover, even this
method gtipulates that the profit figure should not exceed that redlised by exporters or producers of the
same generd category of products in the country of origin.

The pand in Thailand versus Poland (2000:36) noted, that in their view, there is no specified order of
preference or established hierarchy among the subparagraphs of 2.2.2. In fact, the EC Regulation has
switched the order of sub-paragraphs 2.2.2 (i) and 2.2.2 (ii) around (Farr 1998: 13; Stanbrook &
Bentley 1996:43; Vermulst & Waer 1995:58). It isclear, though, that theintention of the URAA isthat
the preferred methodology “ isto use actual data of the exporter or producer under investigetion for
the like product where possible, because the use of actua data would ensure results that are
reasonable, which isthe requirement of Article 2.2 of the URAA (Thailand v Poland 2000:34-37). So
it would seem that the methods prescribed in paragraphs 2.2.2 (i) and 2.2.2(ii) are preferred to the
method prescribed in paragraph 2.2.2 (iii) (Vermulst & Waer 1995:58). However, some expertsfed
that article 2.2.2 of the URAA *“dlows too much discretion and may lead to unreasonable sdlling,
generd and adminigrative expenses and profit caculations” and that the current provision should be
clarified (UNCTAD 2001:3).

Even s, the section of the URAA deding with the cost of production is a lot more detailed than in
previous anti-dumping agreements. Inthe past, certain costswereingppropriately treated in some anti-
dumping cases. The Tokyo Round Anti-dumping Code, which authorised the use of constructed
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estimates, only imposed a standard of reasonableness on adminigrative, salling and other costsand for
profits, nor was it mandatory according to this Code, to use domestic costs, thet is, costs from the
country of origin (Messerlin 1991;47; Waer 1993:48-49). The investigative authorities and lawyers
were alowed afar amount of discretion under the previous anti-dumping agreement with regard to the
interpretation and application of the rules and different countries gpplied various sections of the Anti-
dumping Agreementsin dightly different ways (Bierwagen 1990:224; Hindley 1988; Horlick & Shea
1995:18-23,26; Johnson & Deese 1988; Kaplan et al 1988; Messerlin 1991; Pameter 1995:39-40,
51; Waer 1993:48).

Suchdifferencesin gpproach sometimes affected not only the determination of dumping but dsothesize
of the dumping margin, which in turn affected the caculation of any anti-dumping duties that were
imposed (Matsumoto & Finlayson 1990; White 1997). For example, the US method of applying
arbitrary statutory minimum percentages for adminigtrative, selling and generd expense and for profit
rates sometimes resulted in incorrect positive anti-dumping decisons. But the US had to change their
legidation to conform with the URAA. There are no longer arbitrary statutory minimums for sdling,
generd and adminidrative expenses and profitsin the US and this change may render the constructed-
vaue method more favourable to exporters to the US than it was in the past (Palmeter 1995:48, 51).

Paragraph 2.2.1.1 of URAA has dso been included in US legidation, so that “costs normaly shal be
based on the records of the exporter or producer” and existing US Department of Commerce practice
has been codified in respect of non-recurring costs so that costs have to be associated with dl
productionthat benefitsfrom those costs (Palmeter 1995:49). For example, research and devel opment
expenses are alocated over both current and future production.

A further complicating factor when constructing norma vaues is the exisence of sdes not in the
ordinary course of trade. According to paragraph 2.2.2 of the URAA,, “the amountsfor administrative,
sdling and generd costs and for profits shall be based on actua data pertaining to production and ses
in the ordinary course of trade of the like product by the exporter or producer under investigation”
(GATT Secretariat 1994:170). As dready explained in section 5.2 of this chapter, sdesnot in the
ordinary course of trade can be either sales to related parties or sales at below cost. The incluson of
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related-party transactions or sales below cost would distort any constructed normal value. Sales not
in the ordinary course of trade are therefore excluded from constructed-value ca culations (Johnston
& Deese 1988:421-425; Matsumoto & Finlayson 1990:15; Pameter 1995:57; Stanbrook & Bentley
1996:41). Sometimes “not in the ordinary course of trade” hasaso been interpreted to mean that low
profit marginsor lossesmay be excluded from constructed-va ueca culations(Horlick & Shea1995:18;
Waer 1993:68-69).

In a recent dispute, it was argued that sales “not in the ordinary course of trade” were not to be
excluded when caculations were made in terms of paragraphs 2.2.2 (i) to (iii) of the URAA. The EC
Commisson was criticised by the Appellate Body in EC versusindia (2001:26) for excluding salesnot
inthe ordinary course of trade when using the method provided for in paragraph 2.2.2 (ii). According
to thefindings by the Appellate Body, sdes* not in the ordinary course of trade” may only be excluded
whenthe method prescribed in paragraph 2.2.2 isused, because the phrase “not in the ordinary course
of trade appears only in paragraph 2.2.2 and not in (sub-) paragraphs 2.2.2 (i) to (iii).

5.4.3 Criticisms of the constructed-val ue method

The above discussion of the constructed-value method served to illustrate how complicated it can
become to construct norma vaues. The administrative burden behind the calculations needed to
congtruct anorma vaue is much grester than the work required to obtain the actua sdlling price of the
like product in the domestic market of the exporter or the export priceto athird country (Kaplan et al
1988:418). The investigative authorities have to obtain the necessary datafrom the exporter/producer
in order to construct a norma vaue. If the information is not available from the exporter/producer
because, for example, the enterpriseisasmall company and does not have detailed cost records, then
the investigative authorities have to find other producers which producethelike product, that arewilling
and able to supply the necessary information (Macrory 1990:387). Asaladt resort, the investigative
authorities sometimes use the prices used in previous anti-dumping cases. While these prices may result

in dumping margins that seem unfair, the authorities have the right to use the best information available.



163

The congtructed-value method has been criticised asbeing biased in favour of the applicantsof anti-
dumping cases (Corr 1997:93-94; Hindley 1988; Matsumoto & Finlayson 1990:6; Waer 1993:43;
White1997:127). The potentid to manipulate norma vauesand capture the dumping marginisinherent
in the congtructed-value method. There are a number of waysin which data could be manipulated to
the advantage of the applicants. However, if the exporters provide the necessary information, the
chances of manipulation are minimised. Problem aress include the vauation of materias bought from
related parties, the amortisation of research and development and start-up costs, and the caculation of
depreciation and financia expenses, in other words the alocation of overheads (Macrory 1990:387).
Waer (1993:64) dso points out that even though congructed norma values could be largely
hypothetical or guesstimates, the resultant figures are dmost impossible to be proved wrong by the
exporter/producer under investigation, which could place an exporter at a disadvantage.

The useof the constructed-value method of ten meansthat another producer’ sproduction costsare used
to congtruct the norma vaue for an exporter. Thisisthe same asassuming that al producers'exporters
act and didribute their products in the same way (Waer 1993:65). If an exporter has a comparative
advantage over its domestic competitors, this advantage will not be reflected in the constructed
norma vaue, which isbased on cost datafrom the other producersin the same country. However, any
compardive advantage that thecountry of export may have over the country of import will bereflected

in the constructed norma vaues.

Another problem is that the result of the dumping decison depends on the vaue of the congtructed
norma vaue, which is unknown before the anti-dumping action is initiated. So the outcome of such
cases is often unpredictable and this unpredictability creates uncertainty for exporters in generd
(Waer 1993:60-1: White 1997:117). In addition, aswas explained in chapter 2, the mereinitiation of
ananti-dumping investigation hasan harassment effect on exporters. Such an harassment effect would
be exacerbated by the fact that the constructed-value method is used to determine norma values in
these anti-dumping investigations.

The ability to cast doubt on pricesin the exporting country often resultsin the constructed-va ue method
being used to construct norma valuesfor the exporter, and the use of thismethod enhancesthe potential
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to manipulate the determination of dumping. Developing countries, countriesin trangition and countries
that are new to the anti-dumping game are particularly vulnerable to any manipulation tactics employed

in anti-dumping cases.

55 CONCLUSION

When the norma value and the export price of the exporter or producer are acceptable and are used
in the determination of dumping, then the results of the caculation are usudly clear and predictable.
When the actud prices of the product under investigation are not reliable and dternative methods are
used to determinethe norma va ue, then theresults of the determination of dumping may be questioned.
The exports-to-a-third-country method, while not satisfactory from the importing countries point of
view, is based on the exporter’ s price dataand as such reflects the exporter’ s comparative advantage.
The constructed-value method, which is meant to result in afair and reasonable determination of the

norma vaue of the product under investigation, can be used to capture the dumping margin.

The congtructed-vaue method has been criticised for a number of reasons, but it is the potentid to
manipulate “determination of dumping” results, inherent in this method, that is of concern to many
membersof theWTO and whichisof interest here. In spite of the gpparent intention of the anti-dumping
agreement, namely the encouragement of free and fair internationd trade, the way in which various
members of the WTO are abusing the agreement indicates that the agreement is being intentionaly
dishonoured. The next chapter underscores this message.



