CHAPTER 02

TRADE REMEDIES UNDER
THE MULTILATERAL TRADE AGREEMENTSON TRADE IN GOODS

Prior to the formation of the World Trade Organisation (WTO) in 1994, the internationa organisation
known as the General Agreement on Trade and Tariffs (GATT) dedt with trade in goods. This
organisation, GATT, was replaced by the WTO in the “Final Act Embodying the Results of the Uruguay
Round of Multilaterd Trade Negotiations’. The WTO isthe current internationa agency which oversees
the rules of internationd trade which cover not only tradein goods, but a so tradein servicesand intellectud
property. Theactua trade agreement affecting thetradein goods, knownas“GATT 1947 (asamended),
forms part of the General Agreement on Tariffsand Trade 1994 (GATT 1994), which in turn forms part
of the current WTO trade agreement, aso known as the Results of the Uruguay Round of Multilatera
Trade Negotiations (GATT Secretariat 1994: preface, v, 2; World Trade Organization: 1999:1-6).

The World Trade Organisation (WTO) and its predecessor organisation, GATT, have promoted
internationd trade liberdisationin order to achievethe objectives' asset out inthe various multilaterd trade
agreements. Since the inception of GATT (the trade agreement), tariffs have been systematically reduced
and the use of somebarriersto tradein goods, like quotas and voluntary export restraints (V ERS), hasbeen

1 “Recognizing that their relations in the field of trade and economic endeavour should be
conducted with a view to raising standards of living, ensuring full employment and a large and steady
growing volume of real income and effective demand, devel oping the full use of the resources of theworld
and expanding the production and exchange of goods,

Being desirous of contributing to these objectives by entering into reciprocal and mutually
advantageous arrangements directed to the substantial reduction of tariffsand other barriersto trade and
to the elimination of discriminatory treatment in international commerce, ...”

(Extract from GATT 1947 Agreement, GATT Secretariat 1994:486).

“Recognizing that their relations in the field of trade and economic endeavour should be
conducted with aview to raising standards of living, ensuring full employment and a large and steadily
growing volume of real income and effective demand, and expanding the production of and tradein goods
and services, while allowing for the optimal use of the world’ sresourcesin accordance with the objective
of sustainable development, seeking both to protect and preserve the environment and to enhance the
means for doing so in amanner consistent with their respective needs and concerns at different levels of
economic development, ..”

(Extract from the Uruguay Round of Multilateral Trade Negotiations, GATT Secretariat 1994:6.)
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curtailed (Salvatore 2001:304-310). However, signatories to the origind and subsequent agreements
reserved the right under the GATT, to impose trade remedies under certain circumstances. For example,
non-tariff trade remedies may beimposed if products are being dumped or subsidised and safeguards may
be used to protect import-competing industries under certain circumstances.

A non-tariff trade remedy, or barrier, can be broadly defined as any measure other than a tariff, that
restricts imports. This would include quotas; safeguards; licensing; voluntary export restraints (VERS);
prohibitions, domestic content and mixing requirements, anti-dumping duties, countervailing duties,
government subsidies and other aids; government procurement policies; customs vauation, classification
and clearance procedures and avariety of technica barriersto trade like health and sanitary regulaions?
(Economic and Socid Commission for Asia 2000:6, 202-205). But some non-tariff trade remedies, for
example VERS, are prohibited under the WTO Agreement. Other non-tariff trade remedies, like quotas
on agricultural products®, were to be converted to bound tariffs which were limited to a maximum level.

Some of these tariffs were then to be systematically reduced (Ingco 1995:1-7).

The non-tariff trade remedies dlowed under the WTO Agreement are listed and explained in the various
Multilaterd Agreements on Tradein Goods®. Some of these remedies will not be discussed in this thesis
because the focus of thisthesisis on anti-dumping measures. The only other non-tariff trade remediesthat
will be discussed a any length in this thes's are countervailing measures and safeguards. The purpose of
this chapter isto give some historical background to the use of these three non-tariff trade remedies and

to explain why anti-dumping was chosen as the focus of thisthess.

21  GATT (1947) AND SUBSEQUENT MULTILATERAL TRADE AGREEMENTS

2 Thislist isnot comprehensive.

3 The Agreement on Agriculture (GATT Secretariat 1994:39-68) deals with the various options available to
WTO membersin respect of agricultural products. The Agreement on Agriculture does not form part of
thisthesis.

4 For example, the Anti-dumping Agreement (the Agreement on Implementation of ArticleVI of the General

Agreement on Tariffs and Trade 1994), the Agreement on Subsidies and Countervailing Measures, the
Agreement on Safeguards, the Agreement on Agriculture, the Agreement on Textiles and Clothing, the
Agreement on the Application of Sanitary and Phytosanitary Measures.
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Although countrieslikethe US, Canada, Audtraia, Gresat Britain and members of the Commonwedth, like
the Union of South Africaand New Zedand, had anti-dumping regulations or laws in place by the early
20" century, thetariff wastill the maininstrument for regulating imports. All countries, except Britain, had
high tariffsin place by 1921 and the use of tariffsreached an dl time high during the 1930s, choking world
trade (Deardorff 1995:60; Finger 1993:16-17; Kenen 2000:213-214). By this time most countries had
redised that the use of high tariffs, as well asthe use of quotas, to protect their domestic economies was
unsuccessful, because when a country increased its tariffs, other countries reciprocated with higher tariffs.

The USinitiated negotiationswith itstrading partners during the mid-1930s, in an attempt to reducetariffs.
However, the outbreak of WWI1® interrupted these attempts at trade negotiations (Cunnane & Stanbrook
1983:4; Stanbrook & Bentley 1996:2). After the war, Britain and the US tried to put an international
structure and machinery in place which would makeit difficult for arepeet of the policiesof high tariffsand
guotas of the 1930s. The idea was to form three internationd instruments, a centrd bank, a development
bank and a trade organisation. The Internationad Monetary Fund (IMF) and the World Bank were
successfully formed, but the internationa trade organisation which was planned in Havana in 1948 was
never formed as the US Congress refused to approve the proposed organisation (Cunnane & Stanbrook
1983:4-5; Jackson & Sykes 1997:2-3; Stanbrook & Bentley 1996:2). Instead, the General Agreement
onTariffsand Trade (GATT), which had been drawn up at the Geneva Conferencein 1947, was accepted
as “the basic charter for an internationa trade structure” (Stanbrook & Bentley 1996:2). However,
according to Leebron (1997:187), the US Congress did not approve the GATT of 1947, nor was it
adopted into US legidation, which meant that the US was not legaly bound by the origind GATT
agreement. Furthermore, even though the US authorised and implemented specific agreements negotiated
during subsequent rounds of mulltilatera trade negotiations, it seemsthat thefirst timethe GATT agreement
itsdf was explicitly approved by the US Congress was when the Uruguay Round Agreements, which
included the GATT of 1994, were adopted into US legidation (Leebron 1997:188-189, 202-209).

GATT 1947 was an attempt to harmonise internationa trade agreements and reduce tariffs. It was based

5 World War 11 began in 1939 and ended in 1945.
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largely on the trade agreement which Britain and the US had agreed on before the war. Most favoured
nation (MFN) trestment was to be extended to all signatories to the agreement® which meant that “any
advantage, favour, privilege or immunity granted”’ to any trading partner had to be granted to all
sgnatoriesto GATT (GATT Secretariat 1994:486). MFN treatment meant that no signatory country was
alowed to discriminate againgt another signatory country. GATT 1947 also provided sgnatory countries
with rules that dedlt with quotas, the problems of emergency Situations and dumped or subsidised imports
(GATT Secretariat 1994: 486; Preusse 1991:5; Snape 1991:151; Stanbrook & Bentley 1996:2).

The objectivesof GATT 1947 were “raisng standards of living, ensuring full employment and alarge and
seadily growing volume of red income and effective demand, developing the full use of the resources of
the world and expanding the production and exchange of goods’ (GATT Secretariat 1994:486). In order
to obtain these objectives, the signatoriesto GATT 1947, agreed to enter “into reciprocad and mutualy
advantageous arrangements directed to the substantia reduction of tariffs and other barriers to trade and
to the dimination of discriminatory treatment in internationa commerce’ (GATT Secretariat 1994:486).
GATT was successful in reducing tariffs, but as tariffs were sysematicaly reduced, Sgnatory countries
started to make more use of non-tariff barriers, especialy anti-dumping and countervailing duties (Cunnane
& Stanbrook 1983:6-7; Finger 1993:63; GATT Secretariat 1994:493-495; Stanbrook & Bentley 1996:3).

Theorigind GATT of 1947 and the subsequent agreements tated that dumping “isto be condemned” and
that the use of subsdies on exports which “may have harmful effects for other contracting parties’ and
which “may cause undue disturbance to their norma commercid interests’, should be avoided (GATT
Secretariat 1994:493,509). What the GATT agreements did was provide broad specifications for an
acceptable responseto dumping and subsidisation. If an exporter had an artificid and unfair advantage over
adomestic industry in the importing country and the imports were causing injury to the domegtic indutry,

6 Thesignatoriesto GATT 1947 were the Governments of the Commonwealth of Australia, the Kingdom of
Belgium, the United States of Brazil, Burma, Canada, Ceylon, the Republic of Chile, the Republic of China,
the Republic of Cuba, the Czechoslovak Republic, the French Republic, India, Lebanon, the Grand-Duchy
of Luxemburg, the Kingdom of the Netherlands, New Zealand, the Kingdom of Norway, Pakistan, Southern
Rhodesia, Syria, the Union of South Africa, the United Kingdom of Great Britain and Northern Ireland, and
the United States of America (GATT Secretariat 1994:436).

7 GATT 1947, PART 1, Article 1, paragraph 1.
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this domestic industry was entitled to protection against such imports (Cunnane & Stanbrook 1983:2).
Anti-dumping and countervailing measures were not meant to restrict internationd trade. They were meant
to provide apossible response to trade that was deemed and proven to be unfair and injurious. Article VI
of GATT 1947 (see Appendix) therefore alowed a signatory country to impose anti-dumping or
countervailing dutieson importsthat were being dumped or subsidised (GATT Secretariat 1994:494). The
GATT dso provided pre-conditionswhich had to be satisfied before an anti-dumping or countervailing duty
could be imposed. One of the most important requirements was that it had to be shown that the dumped
or subsidised imports were causing injury.

One of the weaknesses of GATT (the origind 1947 and later agreements) isthat the agreement had to be
trandated into acceptable proceduresin thelaws or regul ations of each signatory country. Theeffect of this
process is that anti-dumping and countervailing measures have sometimes been gpplied differently in
different countries (Cunnane & Stanbrook 1983:5; Finger 1993:51). A further weskness of the origina
GATT wasthat it dlowed the imposition of countervailing duties on awide range of subsidies. It was not
until the Tokyo Round (see section 2.1.2) that the issue of subsidies could be addressed in a way that
satisfied most sgnatoriesto GATT (Cunnane & Stanbrook 1983:6; Stanbrook & Bentley 1996:5).

2.1.1 The Kennedy Round of multilateral trade negotiations (1964-1967)8

The Kennedy Round of multilaterd trade negotiations, held from 1964 to 1967, was scheduled to ded with
the further reduction of tariffs. The Kennedy Round was successful in this respect (Finger 1990:15; Kenen
2000:220). The US dso placed the subject of non-tariff barriers on the agenda. The other countriesthat
weresgnatoriesto GATT, especidly the European countries, proceeded to criticise US anti-dumping and
anti-subsidy legidation, accusing the US of using anti-dumping and anti-subsidy measures to harass
legitimate trade (Cunnane & Stanbrook 1983.6; Finger 1993:26).

8 There were afew roundsof multilateral trade negotiationsafter the 1947 Geneva Conference and beforethe
Kennedy Round, but dumping and subsidies were not on the agenda during those negotiations (Evans
1971:12-14; Stanbrook & Bentley 1996:3).
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Signatories to GATT negotiated an anti-dumping agreement during the Kennedy Round, but the US
Presdent’ slack of authority to negotiate and enter into agreementsin respect of non-tariff barriers severdly
limited the scope of the negotiations (Leebron 1997:183). The resultant agreement the “ Agreement on
Implementationof ArticleV1 of the General Agreement on Tariffsand Trade’, a so known asthe Kennedy
Round Anti-dumping Code or the 1967 Code, was not successful in controlling what wasthen considered
to be an increasing use of anti-dumping measures (Finger 1990:15). An attempt was aso made during the
K ennedy Round to harmonise nationa anti-dumping laws, but these negotiations aswell as negotiationsin
respect of other non-tariff trade remedies did not have much success. As a result non-tariff trade
remedies/barrierswere madethe mgor concern of the Tokyo Round of multilaterd trade negotiationsheld
from 1973 to 1979 (Cunnane & Stanbrook 1983:6; Finger 1990:15).

2.1.2 The Tokyo Round of multilateral trade negotiations (1973-1979)

The Tokyo Round was more successful than the Kennedy Round as far as non-tariff barriers were
concerned - the Anti-dumping Code or Agreement was revised sgnificantly and the first Code or
Agreement on Subsidieswas adopted ( Cunnane & Stanbrook1983:6; Stanbrook & Bentley 1996:3). The
negotiated Subsidies Code was one of the main achievements of the Tokyo Round. It provided alist of
prohibited export subsidies and succeeded in getting the US to implement an injury requirement into their
countervailing duty law - athough the US only applied the injury requirement to “countries under the
Agreement” (Carpenter 1999: 1V-6; Cunnane & Stanbrook 1983:7; Gdlaway, Blonigen &
Flynn1999:212; Horlick & Oliver 1989:12; Snape 1991:151-152). On the negative side, the Subsidies
Code did not provide a definition of asubsdy which meant that the term * subsidy” was very broad, while
another setback of the Tokyo Round was the failure to agree on a code for safeguards (Cunnane &
Stanbrook 1983:8; Finger 1995:105-106; Snape 1991:140).

According to Krishna (1997:2), anti-dumping investigations increased “dramaticaly” during the 1980s -
after the conclusion of the Tokyo Round. Theincreasein the use of anti-dumping messures was partly as

aresult of the then world economic recession (Cunnane and Stanbrook 1983:7). When the Tokyo Round
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negotiations began in 1973, the world economy was growing. Non-tariff trade remedies were not used
that extengvely before this time, possbly because the world economy was doing well during the post-
WWII period (Banks 1993:190; Feaver & Wilson 1995:209; Finger 1993:3,26,49; Kufour 1998:173;
Stanbrook & Bentley 1996:8). But the world economy wasin recession by the time the negoti ations ended
in 1979, largely as areault of the il crises and it seems that the changing fortunes of the world economy
had an impact on the use of non-tariff trade remedies - paticularly the use of anti-dumping and
countervailing measures. Tariffs could not be increased because of the GATT agreement, so countries
made increasing use of non-tariff trade remedies to protect their industries during the recession (Banks
1993:190; Cunnane & Stanbrook1983:7; Feaver & Wilson 1995:209; Kenen 2000:222-223; Stanbrook
& Bentley 1996:8).

The US, EC, Audraiaand Canadawere together responsiblefor initiating 1786 anti-dumping casesinthe
period between 1980 and 1989 (see table 2.1). The US dso initiated a large number of countervailing
invedtigations during the same period - gpproximately 400 cases. Many, amost hdf, of these US anti-
dumping and countervailing cases were superseded by negotiated voluntary export restraints (VERS),
especidly intheeectronics and the sted industries - Japan being the main target of these VERS (Belderbos
1997:420, 434-435; Bierwagen 1990:229; Finger 1990:8 ft3; Finger & Murray 1990:43-45,48; Rowat
1990:9; Tharakan 1997:4).

Table2.1 Anti-dumping actions initiated by the US, EC, Australia & Canada during the
period 1980 - 1989

Year | 1980 1981 1982 1983 1984 1985 1986 1987 1988 1989 | Tota

No 133 134 267 206 202 199 248 151 149 97 1786
Sour ce: Adapted from Krishna1997:4

Thesefour sgnatoriesto GATT (the US, the EC, Audtrdliaand Canada) werein fact responsiblefor nearly
dl the anti-dumping investigationsinitiated and reported to GATT until the mid-eighties. The countriesthat
were targeted with the mgority of the anti-dumping actions during this period were the US, the EC and
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Japan (Finger & Murray 1990:51; Jackson 1990:15). Countries like New Zedand, Mexico, Argentina,
South K oreaand Finland began to make use of anti-dumping measuresfrom 1986 onwards, but even then
these countries initiated very few investigations compared to the four main traditiona users (Jackson
1990:14-15; Moore 1999:3).

2.1.3 The Uruguay Round (1986-1994)

The extensive use of non-tariff trade remedies during the 1980s was partly the reason why non-tariff trade
remedies were put on the agenda of the Uruguay Round multilatera trade negotiations which started in
1986. The increased use of non-tariff barriers while the use of tariffs and quotas was being reduced or
discouraged, aso raised many doubts about the purpose of these non-tariff trade remedies. Were these
remedies part of a genuine attempt to encourage free and fair internationa trade or were they a new
drategy of protection? Concern about how free, fair and competitive international trade redly was,
reinvigorated the debate about the role of competition laws in relaion to anti-dumping and countervailing
measures (Milgrom & Roberts1990:112).

For example, asuggestion was made that anti-dumping laws be scrapped and that competition laws should
be drictly gpplied in dl countries, the argument being that if competition laws were grictly applied, this
would ensure the necessary competitive environment for maximizing socia welfare. However, as will be
explained further in chapter 3, the world economies are not in a position to have harmonised internationd
competition laws. Neverthdess, attempts were made during the Uruguay Round to ensure that the
competition issue was included in the new agreements. Important changes which addressed the concerns
of the pro-competition lobbyistsin repect of the anti-dumping agreement werefor example, an instruction
to authoritiesto examineal known factors other than the dumped importsthat could be the cause of injury,
a suggestion that authorities impose the minimum duty necessary to remedy injury, and a suggestion that
consumers and industrid user interests should be able to make their views known during an investigation,
or in other words that investigative authorities should consider the public or nationd interest during an
investigation (see chapter 4). But anti-dumping was not on the origind agenda for the Uruguay Round of
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negotiations. Devel oping countries pushed to have anti-dumping included® (L eebron 1997:234). During the
taks, the developed countries that had made extensve use of anti-dumping measures were severely
criticised. The USin particular, came under afair amount of criticismonce again, for what was perceived
to be an excessive use of both anti-dumping and countervailing measures (Legbron 1997:185,234). The
Uruguay Round Anti-dumping Agreement (URAA) was based on and replaced the anti-dumping code
drawn up during the Tokyo Round. The new WTO Anti-dumping Agreement contains a comprehensve
st of rules and procedures that were agreed upon and which have to be followed in every anti-dumping
action (Corr 1997:74-94). The URAA will be discussed in detall in chapter 4 of thisthess.

A number of other issues were agreed on during the Uruguay Round. Member countries of the WTO
which till had quotasin place were to convert their remaining quotas to tariffs, and certain tariffs had to
be reduced over a certain period until the tariffs were equa to an average bound rate, while others were
to be phased out completely. Developing countries and countries in trandtion were given adightly longer
period to phase out tariffs or bring their levels of tariffs in line with average bound rates. In addition,
member countriesare not alowed to impose new tariffsor increase existing tariffs (Bell 1997:76; Savatore
2001:308-310).

The Resultsof the Uruguay Round of Multilatera TradeNegotiations(1986 - 1994), theWTO Agreement,
indude a number of agreements. For example the Generd Agreement on Tariffs and Trade 1994, the
Agreement on Implementation of Article VI of the Generd Agreement on Tariffs and Trade 1994 (dso
known asthe Uruguay Round Anti-dumping Agreement), the Agreement on Subsidies and Countervailing
Measures, the Agreement on Safeguards, the Agreement on Agriculture, and the Agreement on Textiles
and Clothing, which dl fdl under the Multilaterd Agreements on Trade in Goods, as wel as the

9 The number of countries involved in the multilateral trade negotiations increased significantly for the
Uruguay Round of Multilateral Trade Negotiations (the Uruguay Round) compared to previous rounds.
Many developing countries were involved inthe negotiationsfor thefirst time. Prior to thesigning of the
Uruguay Round, only 25 countries were signatories to the GATT Anti-dumping Code, whereas 128
countries signed theUruguay Round Anti-dumping Agreement (Carpenter 1999:1V-4; Corr 1997:75; Jackson
1995:118).



25

Understanding on Rules and Procedures Governing the Settlement of Disputes'© (Corr 1997:51 ft1, 60).

Some of the Uruguay Round Agreements arelessflexible than previous GATT agreements. For example,
the Uruguay Round Agreement on Safeguards prohibited grey-area measures for the first time (GATT
Secretariat 1994:321; Van den Bossche 1997:95). These grey-area measures were agreements between
the importing and the exporting country to limit importsinto theimporting country. A few examplesof these
types of measures were voluntary export restraints (VERS), orderly marketing arrangements and export-
price or import-price monitoring systems. Voluntary export restraints (V ERs), which were alowed under
the Tokyo Round, were used alot by the US during the 1980s, especidly against Japan (Bierwagen
1990:229; Rowat 1990:9). A VER in effect meant that the exporter was limited to a specified quota, but
as dready mentioned, VERs are no longer alowed (Corr 1997:64; Deardorff 1995:60; Finger 1990:18-
21; Preusse 1991:6).

Another improvement on previous agreements was the Uruguay Round Agreement on Subsidies and
Countervailing Measures (SCMs). The Agreement on SCMs provides a definition of asubsidy and limits
countervailing measures to specific types of subsidies. A countervailing action against a member country
must dso include an injury test, dthough no injury test isrequired if the exporter is not a member of the
WTO. Theuse of countervailing measures decreased after theinception of the Uruguay Round so it seems
that the new provisons in the Agreement on Subsidies and Countervailing Measures (SCMs) may have
made it more difficult to impose countervailing measures (Corr 1997:73).

An especidly important contribution of the Uruguay Round wasthe improvement to the dispute settlement
process (Van den Bossche 1997:95). The Understanding on Rules and Procedures Governing the
Settlement of Disputes sets out which procedures are to be used. Apart from ashort insert in the Uruguay
Round Anti-dumping Agreement, the dispute settlement processisaunified mechanism dedlingwith al the
subjects of the Uruguay Round Multilatera Trade Negotiations. As a result it was expected that there
would be less controversy about the procedure of disputes, which in turn would prevent disputes being

10 Other agreementsinclude the Agreement on Trade-rel ated Investment Measures, the General Agreement

on Tradein Services, and the Agreement on Trade-related Aspects of Intellectual Property Rights (Corr
1997:51 ft1, 60).
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blocked for technical reasons (Jackson 1995:118-119). The dispute settlement understanding also put a
bit more pressure on member countriesto conformto theresultsof any disputeswhich affect them (Jackson
1995:118-121). But only members of the WTO are bound or protected by the Uruguay Round

Agreements. Countriesthat are not members of the WTO and which may betargeted by for example non-

tariff trade remedy actions, have no recourse to the Dispute Settlement Body of the WTO. For example,
China was one country that was particularly affected by not being a member of the WTO prior to its
accession at the end of 2001 to the world body.

A recurring problem with this and other rounds of negotiations is the fact thet internationa agreements or
treaties are not self-executing (Leebron 1997:212). For example the US Congress was not bound to
integrate sectionsof GATT into USIegidation if those sectionswere not consi stent with US| egidation, even
though the US was asignatory to GATT. So even though representatives of member countriessigned the
WTO Agreement, there is no guarantee that the various agreements are incorporated into the laws of
member countries exactly as they gppear in the sgned Agreement. Each member country has the right
to trandate the agreements into their own law - aslong as the trandation is WTO compatible - a process
which has contributed to quite afew loopholes being created.

2.1.4 The Doha Development Agenda (2001-)

The current round of multilaterad negotiations is known as the Doha Development Agenda. Twenty-one
subjects were put on the work programme during the fourtht! WTO Ministerial® held in Dohain 2001.
The subjects ligted in the minigterid declaration of the Doha Development Agenda are: implementation -

11 Five Ministerial Conferences have been held since the establishment of theWTO. TheWTO Ministerials
are: Singapore 9 - 13 December 1996, Geneva 18 - 20 May 1998, Seattle 30 November - 3 December 1999,
Doha 9 - 14 November 2001 and Cancuin 10 - 14 September 2003 (WTO 2004d).

12 “The topmost decision-making body of the WTO isthe Ministerial Conference, which hasto meet at |east
every two years. It bringstogether all membersof the WTO, all of which are countries or customs unions.
TheMinisterial Conference cantakedecisionsonall mattersunder any of themultil ateral tradeagreements”
(WTO 2004d).
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related issues and concerns; agriculture; services, market access for non-agricultural products); trade-
related aspects of intellectua property; relationship between trade and investment; interaction between
trade and competition; trangparency in government procurement; tradefacilitation; anti-dumping; subsidies;
regiond agreements, dispute settlement understanding; trade and environment; eectronic commerce; small
economies, trade, debt and finance; trade and transfer of technology; technical cooperation and capacity
building; least-developed countries; and specid and differentid treatment (WTO 2001j; WTO 200449).

Export subsidies on agricultura products are a particularly sengtive issue and the US and EU have been
criticised by many other countries, especidly developing countries, for the subsidies paid to their farmers
(BRIDGES wesekly trade news digest 2004c¢:9). Although there have been a few anti-dumping cases
involving agricultura products, agricultura issues tend to be governed by agreements like the Agreement
on Agriculture, the Agreement on the Application of Sanitary and Phytosanitary Measures and in some
ingtances the Agreement on Subsidies and Countervailing Measures (WTO 2004b). The types of issues
countries argue about are farm subsidies in exporting countries; quotas, tariffs, safeguards or sandardsin
importing countries; fishing quotas, market access and genetic engineering (BRIDGES weekly trade news
digest 2004a:3-4; 2004b 5-6). But it is not the purpose of this thesis to investigate whether or not the
agricultural packageis abused or is open to abuse, so the issues that are peculiar to agricultura products
will not be eaborated on even though agriculture is one of the mgor stumbling blocks between devel oped
and developing countries in the current negotiations (BRIDGES weekly trade news digest 2003b:3-4;
2003c:1-3; Roitinger 2004).

Trade in textiles and clothing, specificaly cotton, is o cause for much dissent between developing and
developed countries, but is aso covered by its own agreement, the Agreement on Textiles and Clothing
(BRIDGES weekly trade newsdigest 2003b:3; WTO 2004c; Roitinger 2004). The Agreement on Textiles
and Clothingincorporated restrictionsunder the M ulti-fibre Arrangement (MFA). Althoughthe Agreement
focussed on the phasing-out of MFA redtrictions, many restrictions gill remain. Anti-dumping measures
have been imposad in afew casesinvolving clothing and textiles, but aswill be seen in chapter 7 thisisnot
asector in which anti-dumping features very prominently.

WTO members agreed to negotiations on the Anti-Dumping and Subsidies Agreements during the Doha
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Round in order to clarify and improve disciplines under these agreements “while preserving the basic
concepts, principlesand effectiveness of these Agreementsand their instruments and objectives, and taking
into account the needs of developing and least-devel oped participants. Intheinitid phase of negotiations,
participants will indicate the provisons, including disciplines on trade distorting practices, that they seek to
clarify and improve in the subsequent phase” The ministers specificaly mentioned fisheries subsdies as
one sector important to developing countries and where participants should am to darify and improve
WTO disciplines (WTO 2001]:6, para28). A number of other suggestions which have been submitted to
the WTO will be discussed in chapter 8.

The Doha Development talks ended in deadlock during the 2003 Minigterid Conference in Cancuiin,
Mexico, with WTO membersfailing to reach consensus on a number of issues, especidly the "Singapore
issues’ (trade and investment; trade and competition policy; transparency in government procurement and
trade fadilitation). Internationa trade is therefore till governed by the agreements signed during the
Uruguay Round. Numerous meetings have been held since Canclin in an attempt to get negotiations back
on track. In the process, more emphasis has been placed on agriculture, industrial market access, cotton
and developing countries concerns. Apart from trade facilitation, the Singapore issues seem to have taken

aback seat (BRIDGES weekly trade news digest 2004e:2; 2004f:5).

2.2 NON-TARIFF TRADE REMEDIES CURRENTLY IN USE

The adoption of the Uruguay Round Agreements meant that the use of quotas was to be phased o,
tariffs were to be reduced or in some cases phased out, and the use of non-tariff barriers like VERS was
no longer dlowed. According to the Uruguay Round there are three non-tariff trade remediesthat may be
used; anti-dumping actions, countervailing actions and safeguards.!* The circumstances and conditions

13 Thefirst Ministerial sincethe WTO entered into force on 1 January 1995 washeld in Singapore, and it was
during this Ministerial Conference that these four issues were first placed on the table for negotiation.

14 Traderemediesmay beused under special conditionsfor examplerestrictiveimport measuresmay betaken
for balance-of -payment purposes. Astheseareonly under very special circumstances, nofurther reference
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under which these non-tariff trade barriers may be imposed are spdlt out in the applicable agreementsin
the Uruguay Round Agreement; namely the Uruguay Round Anti-dumping Agreement (URAA), the
Agreement on Subsidies and Countervailing Measures (SCMs) and the Agreement on Safeguards. But
these non-tariff trade remedies are not a new phenomenon. They were being used before the Generd

Agreement on Tariffsand Trade (GATT) was Sgned in 1947.

Canada enacted the firgt anti-dumping law in 1904. In the US; theinitid anti-dumping regulations (1916)
were based on the anti-trust law, the Sherman Antitrust Act of 1890, under which predatory dumping was
declared anillegd act (Carpenter 1999:1V-3; Viner 1966a:239-240). Countervailing measuresin the US
were regulated under the United States Tariff Act of 1890. Under this Act, countervailing duties were
impaosed on importsthat were being subsidised and according to Viner (1966a:168-173), were mandatory
during that period. What isnew isthe extent to which these trade remedi es have been used since the 1980s.
The subgtantid tariff reductions negotiated during the Uruguay Round (1986-1994) more than likely
contributed to the continued and extensive use of the non-tariff trade remedies that are alowed under the

agreements (Stanbrook & Bentley 1996:8).

Most countriesthat use non-tariff trade remedies tend to make use mostly of anti-dumping actions (Finger
1993:25; table 2.3). The US has been the main exception. Ascan be seen fromtable 2.2, during the period
1980 to 1986, the US used countervailing actions amost as often asit made use of anti-dumping actions.
In the same table there is also a category of actions called “ other” which was peculiar to the US. Actions
that fell under this heading were cases known as 301%°, 406 and 337 cases. The 301 cases were usudly
those that related to unfair trade practices especialy those pertaining to services, investments and
intellectua property. The 406 or market disruptive cases were those againgt imports from communist
countries, while 337 cases were mainly againgt patent infringements (Finger 1990:5-7,13).

will be made to these other possibilities (GATT Secretariat 1994:27-31).

15 The numbers 301, 337 and 406 refer to sections of the US Trade Act of 1974.
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Table2.2 Number of non-tariff trade remedy casesinitiated by theUS, EC*, Augtralia and
Canada during the period 1980-1986
Safeguards CV actions AD actions Other Total
us 28 282 351 259 920
Australia 4 21 456 0 481
Canada 4 16 293 0 313
EC 9 7 294 0 310
Total 45 326 1394 259 2024

Notes; CV actions = countervailing actions
AD actions = anti-dumping actions
Sour ce: Finger 1990:9

Safeguards actions were not used frequently by any country probably because it was relatively more
difficult to impose safeguards than it was to impose anti-dumping or countervailing duties (Finger 1993:3;
Corr 1997:66). According to most interpretations of the Agreement on Safeguards, which is based on
Article XIX of GATT 1947, safeguards are an emergency measure which may only be imposed if there
isserious injury to the domestic industry of the importing country. The use of safeguards increased during
2001 and 2002 (see table 2.3), but the recent safeguards imposed by the US government against stedl
imports were judged to be in violation of the WTO agreement in a preiminary ruling by the Dispute
Settlement Body of the WTO (Pruzin 2003:1). The US withdrew the safeguard measures in December
2003, after being threatened by the EU, Japan China and others with retaiatory action (Creamer 2004;
Dragjem 2003).

16 The URAA was signed by the European Community (EC) and the regul ation based on the agreement, The
Basic Regulation, isan EC regulation. The European Union (EU) was established under the Maastricht
Treaty of 1992. The powers of the EC were extended in certain areas under this treaty. The terms EC and
EU, while strictly speaking not exactly the same, can be and are often used interchangeably (Farr 1998:7).
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Table2.3 Traderemedy casesinitiated 1980-2003
Anti-dumping cases Anti-dumping cases Total Total Total
by Industrial by Developing Anti-dumping Countervailing Safeguard
Countries* Countries** Cases Cases Cases
1980 133 0 133 14 6
1981 134 0 134 23 8
1982 267 0 267 153*** 8
1983 206 0 206 35 5
1984 202 0 202 61 7
1985 199 0 199 43 4
1986 248 5 253 33 7
1987 151 23 174 13
1988 149 47 196 5
1989 97 14 111
1990 82 14 9%
1991 134 41 175 5
1992 198 39 237 3
1993 207 33 245 3
194 164 83 247 0
1995 73 84 157 10 2
1996 73 151 224 7 5
1997 117 126 243 16 3
1998 80 176 256 25 11
1999 158 197 355 41 14
2000 125 169 29 18 26
2001 156 210 366 27 53
2002 78 233 311 9 132
2003 72 138 210 15 13
Notes: * Industrial countries: Australia, Canada, EC member countries, Japan, New Zealand and the US.

Sour ces: Finger 1991:178; 1998:26; Finger & Schuknecht 1999:52; Kempton & Stevenson 1999, 2000; Krishna 1997:4;

** Developing countries, including countries in transition: Argentina, Brazil, Bulgaria, Chile, China P.R.,
Chinese Taipei, Colombia, Costa Rica, Czech Republic, Ecuador, Egypt, Guatemala, India, Indonesia, Isradl,
Jamaica, Korea Rep of, Malaysia, Mexico, Nicaragua, Panama, Peru, Philippines, Poland, Singapore, Slovenia,

South Africa, Thailand, Trinidad & Tobago, Turkey, Uruguay and Venezuela

*** Of the 153 countervailing casesthat were initiated in 1982, 145 were initiated by the US.

... Datanot available

Datamay till be updated by the WTO, especially for 2003.

Stevenson 2001, 2002, 2003; WTO 2003a; WTO 2003k; WTO 2004g; WTO 2004m




32

The US, acountry that used countervailing measures quite frequently during the 1980s, also used anti-
dumping measures more often than countervailing measures during the 1990s (Carpenter 1999: E-3-E-5).
It has been suggested that countries use anti-dumping more frequently than the other non-tariff trade
remedies because it is relatively easy to file a successful complaint (Corr 1997:74). Another interesting
development during the late 1980s, after the Uruguay Round negotiations got under way, wasthe entrance
of developing countries like Mexico, Brazil and Argenting, onto the anti-dumping stage (Finger &
Schuknecht 1999:36; table 2.3).

Aswill beexplained in detall in chapter 3, dumping could be the result of anumber of factors, for example
price discrimination, subsidies, selling a below cost or excess capacity. Whilethe subsidisation of exports
could be seen as a specia case of dumping, it isclear from the agreements that the signatoriesto GATTY
saw dumping and subsidisation as two separate problems to be addressed by two separate measures.’®
An applicant gpplies to have an anti-dumping duty imposed on a product that is being dumped. So, in an
anti-dumping action it must be shown that the exporter is dumping (Stanbrook & Bentley 1996:5). A
countervailing duty “shal be understood to mean a specid duty levied for the purpose of offsetting any
bounty or subsidy bestowed, directly, or indirectly, upon the manufacture, production or export of any
merchandisg’ (GATT Secretariat 1994:494). Countervailing actionsaretargeted at productsthat arebeing
subsidised by government and it seems to be implicitly assumed that such an exporter would be dumping
because of the subsidy, so there is no need to show or determine dumping during the investigation
(Stanbrook & Bentley1996:5). As the main focus of this thess is the determination of dumping,
countervailing actions fall outsde the main focus of the sudy.

17 GATT (1947 as amended) (GATT Secretariat 1094:485-558).

18 Article XV1 of GATT dealsspecifically with subsidies, whilethe problem of dumpingisexplainedinArticle
VI of GATT. There are two additional and separate agreements which form part of the WTO Agreement,
one dealing with dumping and anti-dumping measures, the Agreement on Implementation of Article VI of
the General Agreement on Tariffsand Trade 1994 which specifically “governsthe application of Article VI
of GATT 1994 in sofar asactionistaken under anti-dumping | egislation or regulations’; theother dealing
with subsidies and countervailing measures, the Agreement on Subsidies and Countervailing Measures
(GATT Secretariat 1994: 168,264).
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2.2.1 Anti-dumping measures

According to the Agreement on Implementation of Article VI of the Generd Agreement on Tariffs and
Trade 1994, better known asthe Uruguay Round Anti-dumping Agreement (URAA), an applicant bringing
an anti-dumping gpplication has to follow certain procedures. An anti-dumping application would include,
apart from other information, evidence of dumping'®, evidence of injury and a causa link between the
dumping and the injury (GATT Secretariat 1994:175-177). An extremely important step in the process
of an anti-dumping action is to determine whether or not the imported products are being dumped. And,
as explained briefly in chapter 1, two vaues are needed in an anti-dumping action to determine whether
or not an exporter isdumping - the normal value (NV), and theexport price(Py). It will becomeevident
inthisand in later chapters that the normal value it is often the key to adumping case (Ryan 1996:113).
The determination of dumping becomes complicated if the product that is being exported isnot sold &t all
inthe home market of the exporter or issold only in very small quantities in that market.?> The result of
both these Stuationsis that there is no rdiable norma vaue with which to compare the export price.

According to paragraph 1(b) of Article VI of GATT, if the norma value based on sdling prices in the
domestic market of the exporter isan unreliable vaue, then the export priceisto be compared with “ either
(i) the highest comparable price for the like product for export to any third country in the ordinary course

19 Accordingtothe URAA, aproduct isbeing dumped or “introduced into the commerce of another country
at lessthanitsnormal value” and “... aproduct isto be considered as being introduced into the commerce
of animporting country at lessthan itsnormal value, if the price of the product exported from one country
to another is less than the comparable price, in the ordinary course of trade, for the like product when
destined for consumptionintheexportingcountry” (GATT Secretariat 1994:168; WTO Secretariat 1995:220).
If the export price of aproduct islessthan the normal value of that product (after due allowance has been
made “for differencesin conditions and terms of sale, for differencesin taxation, and for other differences
affecting price comparability” [WTO Secretariat 1995:220]), then the product isbeing dumped. If aproduct
is being dumped and if this dumping is causing material injury, or if thereisathreat of material injury to
an industry in the importing country or if the establishment of an industry is being materially retarded by
the dumping, then the authorities of the importing country are allowed, after following the necessary
procedures, to impose an anti-dumping duty on the offending product.

20 According to the URAA if the home salesin the exporting country are lessthan 5 per cent of “the sales
of the product under consideration to the importing Member” then the home sales are not a sufficient
guantity todeterminethenormal val ue, unlessevidencesuggeststhecontrary (GATT Secretariat 1994:168).

21 Anti-dumping Agreement, PART I, Article 2, paragraph 2.2.
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of trade, or (ii) the cost of production of the product in the country of origin plus areasonable addition for
sdling cost and profit.” Paragraph 2.2 inthe URAA makesthe same provison in the event of an unreliable
normal value (GATT Secretariat 1994:168, 493; WTO Secretariat 1995:220).

The method described in paragraph 1(b)(i) of Article VI has not often been used. It is argued that if an
exporter isdumping in one country, the chances are that it may be dumping in other countries. So the price
of exportsto athird country may not be agood reflection of the cost of production in the exporting country
(Messerlin 1991:47). Themethod provided for in Article VI, paragraph 1(b)(ii) hasbeen used extensively.
This method has become known as the constructed-va ue method. The logic of this method isthat the full
cost of production including dlowances for adminigtrative, sdlling and generd costs aswdl asfor profits,
per unit iscaculated. In thisway acorrect or as near correct as possible proxy normal vaue based on the
cost structure of the exporting country, is determined, againgt which the export priceis compared. But this
method is open to a certain amount of manipulation and abuse and has been criticised for these reasons
(Waer 1993:78-79; White 1997: 119). The constructed-va ue method will be discussed in detail in chapter
5.

These two methods, exportsto athird country and the constructed-value method, were used to solve the
problem of an unrdiable normd vaue when the exporting country was a market economy. But when
member countries of GATT began trading with state-controlled or centrally-planned economies, the
determination of the normal vaue became an even bigger problem. The prices of products under centra
planning did not reflect the true cost of production as understood in market economies. So sdlling prices
of products in the home market of a centraly-planned economy (CPE), could not be used to determine
the norma vaue for those products. In addition, the unreliable cost information made it impossible to use
the congtructed-value method to determine anormal value. Likewise, the export price to a third country
was just as suspect as al the other prices and could also not be used to determine the normal value. But
aworkable dternative was found. The cost structure of a third economy which was a market economy,
and whichwasas smilar as possbleto the exporting country, wasto be used to determine the normal value
againg which the exporting price could be compared (Corr 1997:81; Ehrenhaft 1990:305; Horlick &
Oliver 1989:14-18; Horlick & Shuman 1984:808, 819; Messerlin 1991:47; Olechowski 1993:173; Ryan
1996:113-114; Wang 1999:122). This method which became known as the analogue (in the EU) or
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surrogete (in the US) method, will be discussed in detail in chapter 6.

Many of the previous centrally-planned economi eswere classified asnon-market economies(NMES) when
these countries began to change their economiesto incorporate market principles. Although these counties
were no longer centraly planned they were aso not market economies. NMEs were tregted in the same
way in which CPEs were treated. Prices in these countries were still regarded as being unrdliable and so
an analogue or surrogate country’s cost structure was used to determine the normal vaue in most anti-

dumping actions against NMEs.

2.2.2 Countervailing measures

The Uruguay Round Agreement on Subsidies and Countervailing Measures (the SCM Agreement) isan
agreement on the interpretation and application of Articles VI, XVI and XXIII of GATT. The SCM
Agreement disciplines the use of subsidies and regulates the actions to counter the effects of subsidies, in
other words the imposition of countervailing measures (Corr 1997:68-74; WTO 2001a4). In many
respects the procedure set out in the Agreement on Subsidies and Countervalling Measuresisthe same as
the Uruguay Round Anti-dumping Agreement?. For example, countervailing duties may only be imposed
on like products and only if those products are causng materid injury to the domestic indudtries in the
importing country. The SCM Agreement prescribes the procedure that has to be followed during an
invesigation and dso sets time limits on the various stages of the investigation. A sunset clause is dso
gpplicable to countervailing duties and members of the WTO are alowed to approach the Dispute
Settlement Bodly if the Stuation warrants such intervention (GATT Secretariat 1994: 278-314).

Countervailing duties may only be imposed in response to the subsdisation of exports. In order that a
countervailing duty be imposed on a product it must be shown that there is asubsidy and that the subsidy

causes materid injury. If an exporter is dumping, for example becauseit is practising price discrimination,

22 The Agreement on implementation of Article VI of the General Agreement on Tariffs and Trade 1994.
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the applicant cannot apply for protection under the subsidies and countervailing measures agreement. Such
an goplication would be dedlt with under the Anti-dumping Agreement. There isno need to show whether
or not the product isbeing dumped in asubsidiesand countervailing action. In other words, thereisno need
to compare the normal value to the export price. This difference isimportant in the context of thisthess,
because the focus of thisthesisison the determination of dumping, and particularly on the normad vaue.
So gpart from the explanation in this section, subsidies and countervailing measures will not be discussed
in any detall in thisthesis.

The Uruguay Round Agreement made two important contributions in respect of Subsidies and
Countervailing Measures. For the firgt time a definition of “a subsidy” was provided and, it was clearly
stated that only subsidies that were specific “in accordance with the provisons of Article 2" of the
Agreement would besubject to prohibition or countervailing measures(GATT Secretariat 1994: 264-265).
The definition of asubsdy hasthree basic dements, there should bei) afinancia contributionwhichismade
ii) by government or any public body andiii) thisfinancia contribution must confer abenefit on the receiver
of the subsidy. According to the Agreement, in order for asubsidy to fal under the definition covered by
the Agreement, in other wordsif asubsdy is“deemedto exist”, it hasto contain dl three of these dements.
A subsidy that is for example supplied by a private organisation does not qudify as a subsdy under this
definition even though it is a financid contribution that confers a benefit (GATT Secretariat 1994. 264;
WTO 2001c:2). In order for asubsidy to be specificit hasto distort “the dlocation of resourceswithin an
economy” (WTO 2001d:2). Such asubsidy would distort the “natural comparative advantage balance’
(Feaver & Wilson 1995:229-231). According to Article 2 of the SCM Agreement, in order for asubsidy
to be specific it hasto be specific to ether an enterprise, an industry or agroup of enterprisesor industries
in other words, regiondly specific. A widdy available subsidy is assumed not to distort the alocation of

resources within an economy and would therefore not be classfied as specific.

The SCM Agreement aso divided subsdies into three categories, subsidies which are non-actionable
(greenlight), thosewhich areactionable (yellow light subsidies) provided their prejudicid or injuriouseffects
can be proved, and those which are expressly prohibited (red light subsidies) (Corr 1997:68-69;
Stanbrook & Bentley 1996:6). Non-actionableor green light subsidies are permissibleand must be notified
to the SCM committee as such (Finger 1995:106). These subsidieswould include government support for
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certain research and development and other industria research, subsidies to underdeveloped regions and
compensation to adapt to specific environmenta regulations (Corr 1997:69). A countervailing action may
not be brought againgt agreen light subsidy, however, the categorisation of asubsidy as non-actionable or
greenlight may be chalenged. Countervailing actions may be brought against products that are subsidised
withaydlow light subsidy but materia injury (actud or threatened) must be proven. The gpplicant in such
an action may or may not be granted the protection of a countervailing duty. Prohibited or red light
subsidies include those which have an effect on trade conditions like export subsidies and import
subgtitution subsidies (Corr 1997:69-71;WTO 2001f:1-2). Such subsidies are not alowed and an
importing country should have no problem getting a countervailing duty imposed on products thet are
subsidised by ared light subsidy?®. The SCM Agreement tates further that an injured party may consult
with the exporting country in an attempt to reduce the subsidy before the investigative process begins
(GATT Secretariat 1994.284). If consultation between the parties does not provide a solution then the
injured party may request, through an investigation, that a countervailing duty beimposed on therelevant
products.

Subsidies which were in existence when the SCM Agreement came into effect and which were classfied
as prohibited by the Agreement, were to be phased out over a period of time. Countries with economies
in trangtion were given 7 years to phase out any prohibited subsidies or bring their subsidy programmes
into conformity with the SCM Agreement (Stanbrook & Bentley 1996:6). Those countriesin trangition and
whichwere members of the WTO, aso received preferentia treatment in respect of actionable subsidies
provided their subsdes were notified to al the members of the WTO. Devel oping countrieswere given 8
yearsto phase out prohibited subsdies athough certain devel oping countries for example least-devel oped
country members (LDCs), were exempt from the rules on prohibited export subsidies and were provided
with specid and differentid trestment when they are subject to countervailing duties (WTO 2001e:2). But
such preferentid treatment was only granted to countries that were members of the WTO. Countries that
are not members of the WTO do not benefit and are not protected by the agreements signed by members.
For example, the US has to conform to the injury requirement during a subsdy investigation, but only in
respect of member countries (Galaway et al 1999:212; Horlick & Oliver 1989:12). And while a“failure

23 Other categories of fisheries subsidies are currently being negotiated as part of the Doha Devel opment
Round (BRIDGES weekly trade news digest 2003a:3-4).
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to respect either the substance or procedura requirements can be taken to dispute settlement and may be
the basis for invdidation of the measure’(WTO 2001b:2), it isonly member countries that may use the
WTO dispute settlement procedure to seek withdrawa of asubsidy or to change a countervailing duty.

2.2.3 Safeguards

The Agreement on Safeguards established rulesfor the application of safeguard measures. Thisagreement
was based on and incorporated measures provided in Article XIX of GATT, the Escape Clause. This
Agreement was intended to “ re-establish control over safeguards and iminate measuresthat escape such
control” - for example, the agreement prohibits the use of grey area measures (GATT Secretariat
1994:315; WTO Secretariat 1995:515). It had become necessary to provide clarity around the issue of
safeguards as some sgnatoriesto GATT wereusing avariety of grey areameasureslike bilaterd voluntary
export regtraints (VERSs) which were not covered by GATT (WTO 2001g:2).

A safeguard isan measure that amember of the WTO may imposein order to protect adomestic industry
agang a sudden surge in imports that causes or threatens to cause serious injury to that industry. A
safeguard is atemporary emergency measure that may only be imposed after an invegtigation and only if
the increase in imports is the cause of the serious injury?®. But thereisno need to show that there has been
any unfair trade practice like dumping or subsidisation (Cunnane & Stanbrook 1983:8; Finger 1990:5;
GATT Secretariat 1994:315-324). While the safeguard is in place the domestic industry in the importing
country has the opportunity to adjust to the changing trade circumstances. A safeguard may consst of a
quantitative import regtriction or of a duty imposed on the products, which isin place for amaximum of 4
years. However, the safeguard is phased down at regular intervals during the period it is in place. A
safeguard may be extended for afurther 4 yearsafter areview if injury persstsand if the domestic industry

24 The US seemed to be attempting to change the interpretation of the Agreement in their latest safeguard
cases against a number of iron and steel exporters. These cases were disputed and the results of the
Dispute Settlement Body were appealed by the US (Pruzin 2003). The WTO ruled against the US and the
safeguard measures were withdrawn in December 2003 - but only after US trading partners threatened to
impose sanctions against the US (Drajem 2003; WTO 2003m:170-172).
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can show it has begun adjusting (Corr 1997:62-63; WTO 2001h:2).

The variousrulesthat apply to safeguards, which will not al be mentioned, makethistype of trade remedy
less popular than either anti-dumping or countervailing duties. A safeguard must be implemented in anon-
discrimineting way, restriction should apply to all importsirrepective of source. Another rule providesfor
the possibility of compensation to the exporters for their loss of trade as a result of the impostion of
safeguards™ (GATT Secretariat 1994:319-320). The Agreement also providesfor anumber of exceptions
to some of itsrules, making a specia exception for developing countries (Corr 1997:63; WTO 2001i:2).
These measures have not beenused that often until recently?®, anti-dumping measures being the preferred
trade remedy for many years (Corr 1997:66; table 2.3). But more important in the context of this thes's,
there is no need to prove dumping to have a safeguard imposed which means that safeguards are not
relevant to the determination of dumping, the subject of this thesis. Safeguards will therefore not be
discussed any further.

23 THENEW PROTECTIONISM IN THE TRADE IN GOODS

Some economigts cdl the use of anti-dumping and countervailing measures the new protectionism (Corr
1997:82; Hindley 1991:38-39; Horlick 1993:7; Nivola 1993:34-36; Pameter 1993; Y arrow 1987:79).
While it is true that these measures are aform of protection, the ided isthat they should only be used as
protection against unfair trade practices” (Stegemann 1991:381; Tharakan, Vermulst & Tharakan
1998:1036). And theright to use certain non-tariff trade remediesin response to unfair trade practicesis
condoned in GATT. But what isan unfair trade practice?

25 Agreement on safeguards, Article 8.

26 The number of safeguard investigationsinitiated increased sharply during 2002 (see Table 2-3). Many of
these cases involved groups of steel products and a number of developing countries began to use
safeguards extensively (Stevenson 2002:5; 2003:5-7).

27 Although it could be argued that safeguards should also be included under the label “the new
protectionism”, safeguards are used against fair trade.
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Briefly, an unfair trade practice would be either dumped or subsidised exportsthat causeinjury to import-
competing industries. Another way of defining an unfair trade practice would be if an exporter has an
artificid advantage as opposed to acomparative advantage over theimport-competing industries. Such an
advantage could be artificid if for example the exporter has market power in its domestic market or the
exporter is being subsidised (Stanbrook & Bentley 1996:6-7; Sykes 2003:1). As Finger (1990:19-21)
pointed out, the multilateral trade agreements are based on the belief “that domestic producershad ahigher
claim than foreign producers to the domestic market”. Given this point of view, it would be quite justified
to impose aduty on aproduct that is being exported by afirm or industry which has an artificia advantage
over and causes injury to an import-competing industry (Nivola 1993:38).

The problem, as stated in chapterl, seems to be that an anti-dumping or countervailing duty could be
imposed on imports that are being fairly traded. The impaosition of such measures would then be nothing
else but protectionism againg free and fair trade. It isargued that the anti-dumping agreement for example,
has been very subtly and sometimes not so subtly, legidated into certain countries’ statutes so that the
essenceand intent of the agreement hasbeen changed (Eymann & Schuknecht 1993:222; Finger 1993:51-
52; Leebron 1997:224-237; Lutz 1994:124; Nivola 1993:92-93; Palmeter 1993). In addition, as
Stegemann (1991:379) pointed out, “... internationd law that was intended as a ceiling tends to become
a floor for the policies of the participating jurisdictions ... because the domestic law makers and
adminigraive authorities respond by moving towards making maximum use of import redtrictions
permissible under the internationaly agreed rules or interpretations’.

The redlity is that complaints abound about the use of non-tariff trade remedies. Countries have been
accused of protectionism, investigative authorities of bias and legidators of interpreting the various
agreements o that the balance is swung back in the favour of their domestic indudtries. The US and the
EU in particular, have both been criticised for their use of anti-dumping and countervailing measures.
Initidly the one accused the other, but since the Uruguay Round, developing countries are criticisng
industriaised countries of using these measures, especidly anti-dumping measures, to the advantage of their
economies - a the expense of other countries, often developing countries or countries in trangition. Non-
tariff trade remedies, also referred to as administered, regulatory or contingent protection, differ from
traditiond tariffs and import quotas in that non-tariff trade remedies tend to be imposed sdlectively
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(Grimwade 1996:98; Stegemann 1991:376-380; Tharakan 1993:597). Because non-tariff traderemedies
areamed at restraining the most aggressive sources of import competition, they tend to protect a rdatively
gndl number of sengitive industries?®, for example the iron and stedl, chemical, eectronics, textile and
agricultura sectors (Corr 1997:55; Stegemann 1991:380). Nivola (1993) and Pameter (1993) suggest
that UStrade laws in particular are biased againgt certain imports, and that in some cases the gpplication
of non-tariff trade remedies are nothing ese but protection for unproductive indudtries, especidly during

times of recesson.

24  ANTI-DUMPING - THE MAIN CULPRIT

Although countervailing measures and VERS were used quite a lot during the 1980s, anti-dumping has
been the non-tariff trade remedy used the most often since the mid-1980s (seetable 2.3 in section 2.2 of
this chapter). Anti-dumping policy has therefore become the main concern of critics of the new
protectionism(Corr 1997:82; Horlick 1993; Krishna1997:10; Martin 1999:895, 902-903). Eventhough
Artide VI of GATT (1947 as amended) states that dumping is to be condemned, the anti-dumping
agreement merely provides an accepted mechanism that may be used againgt injurious dumping. The
agreement does not regard dumping as illega, nor does the agreement suggest that anti-dumping duties
should be mandatory. Although individua countries laws do prohibit dumping, according to the Anti-
dumping Agreement, there is no obligation on the import-competing industry to lodge anti-dumping
gpplications (Cass, Boltuck, Kaplan & Knoll 1998:74-75; Ethier 1987:937). In addition, the procedure
that must be followed in an anti-dumping investigation was ostensibly designed o that anti-dumping duties
would only be imposed on exporters guilty of injurious dumping. But it has been dleged that many anti-
dumping measures have beenimposed unfairly on exportersthat were not dumping, and that the procedures
followed in some anti-dumping investigations have not been consistent with the spirit of the anti-dumping
agreement (Corr 1997:82; Stegemann 1991:376-377). As Stegemann (1991:376-377) put it, some
parties have managed to “to stretch the rules or take advantage of aloophol€e’.

28 See chapter 7 for more detail.
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Part of the problem liesinthefact that such internationa agreementsare not salf-executing. Aninternationa
agreement or treaty has to be made law in each member country according to the acceptable processin
that country. In the process of trandating the agreement into a country’s law an international agreement
can be interpreted differently to what was originaly intended in the signed agreement (see ch 4). The
invedigative authorities could therefore be acting within the anti-dumping laws or regulations of their
country, even though these actions could be incons stent with the WTO agreement. For example, the EC
included the practice known as “zeroing” in their anti-dumping regulations (see ch 4). This practice has
subsequently been declared inconsistent with the URAA by the WTO Appdlate Body - but it has taken
anumber of yearsto reach this decison (EC v India 2001:13-16, 21 paragraph 66, 27). Another part of
the problem, according to Stegemann (1991:378), lies in the way the agreements were and ill are
negotiated. When one or more of the Sgnatoriesto GATT initiate an innovative anti-dumping practice, this
practice is either chalenged or emulated. If enough users agree that a particular new practice should be
permitted, such a practice is then included in the anti-dumping agreements of the future. A good example
isthe cost-based or less-than-fair-value approach to dumping which evolved during the 1970s and which
formed the basis of the congtructed-value gpproach as detailed in PART | Article 2 of the URAA (Nivola
1993:92-93). The constructed-va ue approach will be discussed in detail in chapter 5 of the thes's.

This thess looks a the determination of dumping becausethisisastage of the investigative process during
which the resullts of an anti-dumping investigation could be manipulated®. It isimportant to bear in mind
that a negative or de minimis dumping result means that there isno or inggnificant dumping. And if there
isno or inggnificant dumping, thereis no case. It would therefore be to an applicant’ s advantage to ensure
that the result of the determination of dumping caculation is such that the anti-dumping investigation can
continue. When referring to the Tokyo Round Anti-dumping Code, Rowat (1990:9) suggested that “.. it
is the area of subgtantive methodology in the calculation of dumping where the protectionigt tilt is most
gpparent and important.” The changesin the URAA did not redlly reduce this protectionigt tilt (Hoekman
& Mavroidis 1996:27; Martin 1999:902-925). Aswill be ssen inthistheds, it is possble for an gpplicant
in an anti-dumping action to capture the dumping margin and thereby influence the results of the anti-
dumping investigation. So the possibility of cgpturing the dumping margin meansthat an exporter that has

29 It is not the only stage of the process during which the results could be manipulated (see ch 4).
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a comparative advantage over the import-competing industry could be unfairly targeted with an anti-

dumping measure.

25 THE ECONOMICIMPACT OF ANTI-DUMPING

One of the argumentsin favour of anti-dumping measuresis that dumping distorts internationd trade (see
ch 3). But anti-dumping measures could also distort internationd trade (Anderson 1993:101-105). If anti-
dumping measures are imposed againg fair exports it means that exporters that have the comparative
advantage in certain products may be blocked from exporting those products.

251 The welfar e effect

Anti-dumping measures have an economic welfare effect on the importing and exporting countries. In the
country of import, it isthe importer of a product that pays the anti-dumping duty and it is the consumers
in thet country that must ultimately pay the higher price for theimported or end product. The gpplicant in
an anti-dumping action does not bear any of the political or socid cogts of anti-dumping measures, just the
legd costs (Finger 1993:66). Sometimesimporters enter into price raising agreementswith their aggrieved
domestic competitors, but this reduces competition. The result is that anti-dumping policies often protect
the interest of select producers a the expense of other domestic producers and of the consumersin the
importing country (Anderson 1993:105-115; Banks 1993:184-185; Dutz 1993:206; Feaver & Wilson
1995:211; Finger 1993:64-66; Gallaway et al 1999:228; Hoekman & Mavroidis 1996:30-31; Martin
1999:904-905; Nivola 1993:34-35; Stegemann 1991:380).

Finger (1993:69-70) argued that a comprehensive cost/benefit andysis of the effect of any trade remedy
should be carried out during an investigation. In other words the net welfare effect of both the dumping and
anti-dumping measures should be cal culated. Otherwisethetrade remediesthat areimposed may beunfair.
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If the domestic cost of import restriction is greater than the domestic gains of that redtriction, then the
imports should be dlowed. But more often than not, neither the positive effects of dumping nor the negative
effects of the anti-dumping measures on the importing country are considered in anti-dumping actions.

Any wdfare effect (positive or negative) on the exporters or the exporting country are totaly ignored by
the investigative authorities during an investigation. The negative effect of anti-dumping measures on
exporters may be reduced somewhat if exporters increase their export prices. Then the additiona rent
from the higher price would accrue to the exporter. In other words some of the benefit which could be
gained by theimporting country from the revenue received from the anti-dumping duty, can be transferred
to the exporter (Galaway et al 1999:219-220,234-235). But this means higher market prices and less
competition in the importing country (Olechowski 1993:172-175; Smith 1994:56).

2.5.2 Theeffect on international trade, competition and world prices

Protectionism tends to be beggar-thy-neighbour and often invitesretaiation. Thedanger of retdiation was
clearly illustrated during the tariff war of the 1920s and 1930s. Theeffect of thetariff war oninternationd
trade was devastating and was the impetus of the trade negotiations that formed the GATT (Kenen
2000:213-214). Economistshaveexpressed concern about the possible chilling effect oninternationa trade
of the current protectionist tendencies (Stegemann 1991:380-381). According to some, the protectionist
nature of anti-dumping measures could be more damaging to internationd trade than the dumping they
ogtensibly prevent (Cunnane & Stanbrook 1983:3; Krishna 1997:10). The protectionist nature of anti-
dumping becomes especidly apparent during times of recession, as the use of these measurestendsto be
countercyclical (Corr 1997:58; Stegemann 1991:379). Finger (1993:24-25, 64-66) in particular, haslong
been acritic of anti-dumping. He and others, argue that anti-dumping is bad for comparative advantage -

market prices are increased and foreign competition is decreased.

An added problem is that if the affected exporters are Stuated in developing or non-market economy
countries, then the protectionism of anti-dumping (or countervailing) duties could impact on the ability of
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these countries to export. Many developing countries rely on export-oriented trade Strategiesto promote
economic development and growth. But it ssemsthat it is not enough for developing countries to have a
compardive advantagein order to trade. These countries must sometimes do more than encourage exports
of the productsin which they have a comparative advantage - they have to concentrate on sectors that
have weak palitical influence in developed countries (Eymann and Schuknecht 1993:238). Developing
countries have started to adopt their own anti-dumping regulations and countrieslike India, Argentinaand
Brazil have become pralific users of anti-dumping themsalves (Finger 1998:10; Stevenson 2002:2; teble
7.2). The potentia of retaiation by developing countries has thusincreased and devel oping countries have
become aforce to be reckoned within the WTO negotiaing forums®. It is hoped that these two factors
may contribute to areduction in the use and misuse of anti-dumping actions, instead of tit-for-tet retdiation
which would result in an ever increasing use of anti-dumping as protection (Finger 1993.viii-ix).

The role of Chinaasamagor globa importer aswell as an important exporter could impact on the use of
anti-dumping as protection. Chinaismaking no bonesabout thefact that it intendsto “ makefull useof anti-
dumping as a wegpon for trade protection” even though it opposes the abuse of anti-dumping and intends
to abide by the anti-dumping rules (China: Biggest int’| anti-dumping victim 2000; China increases anti-
dumping suits over imported products 2002). There is no contradiction in this stated intent - as will be
show and explained in detail in thisthess. Chinacan just follow the example set by other users of anti-
dumping - chegt on the agreement while staying within the law.

2.5.3 Uncertainty

Because it is possible under certain circumstances for an applicant in an anti-dumping investigation to
capture the dumping margin (see chs 4 to 7), importers and exporters can never be sure of the result of
anti-dumping actions until the relevant invedtigative authorities have made their decisons (Anderson

1993:101; Grimwade 1996:100). Exporters can therefore never redly be sure whether or not they will

30 Developing countries (the G20) wereinstrumental inthe deadlock that occurred during thelast Ministerial
Conference in Cancun, Mexico (BRIDGES weekly trade news digest 2003b:2-4).
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be thetarget of anti-dumping actions and resultant messures, even when they believethey are not dumping.
The possibility of aduty being imposed could create uncertainty for the exporters aswell asthe importers
and act as a credible threat to discourage competing imports - especialy during times of recession
(Anderson 1993:101; Feaver & Wilson 1995:209; Kolev & Prusa2003:897; Grimwade 1996:99). This
type of uncertainty particularly affects non-market economy countries because of the way in which the
normd value is caculated in anti-dumping investigations againgt these countries (see ch 6) (Tharakan
1993:580-582). As Bedderbos (1997:431) puts it, the uncertainty created “makes exporting a risky
drategy”.

Exporters could respond in avariety of ways to such a credible threet. For example, they may decideto
increase export pricesin order to try to avoid potentia anti-dumping actions - reducing price competition
for the import-competing industries (Gallaway et al 1999:219-220). Some exportersmay try to find other
markets which means that the competition is completely removed. But this is usudly only an option if
export volumes are amdl, then an exporter can usudly find another market quite eesly (Fraser &
Bloomberg 2001:3). Ancther dternativeisthat exportersmay decideto relocatetheir production facilities
in the foreign market in order to avoid possible anti-dumping actions (Haadland & Wooton 1995:4).
Ass=mbly operations that are set up in the importing countries in order to circumvent anti-dumping
measures are known as screwdriver plants (Grimwade 1996:101). This tendency to relocate production
fadilities resulted in an increase in Japanese foreign direct investment (FDI) in the US and the EU during
the 1980s (Belderbos 1997:419-423, 432, 450-451).

25.4 The harassment effect

It is not necessary to go through the whole process of an anti-dumping investigation in order to influence
the decison of competitors. According to the harassment effect, the mere lodging of anti-dumping
gpplications could distort trade between countries and between products (product shifting) (Anderson
1993:101-104). Potentia importers could be discouraged from importing products if they know that
certainimport-competing industriesare prepared to lodge anti-dumping applications (Anderson 1993:101;
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Finger & Murray 1993:248). The mere lodging of an application could also have a harassment effect on
exporters™™. If exporters know that the import-competing industry is prepared to initiate anti-dumping
actions this knowledge could influence the exporters s actions. In fact just the existence of anti-dumping
laws could have a harassment effect (Belderbos 1997:432).

26  CONCLUSION

Various authors argued that the prevention of dumping in its different forms has become part of “the new
protectionism”, and that the anti-dumping agreement in particular has provided an escape vave for
protectionist sentiments while the use of conventiona methods of protection, tariffs and quotas, have been
reduced under GATT and the WTO (Casset al 1998:80; Corr 1997:82; Cunnane & Stanbrook 1983:3;
Ethier 1987:937; Finger 1993:24-25, 64-66; Krishna 1997:10; Stegemann 1991:376-378). In spite of al
the negetive effects that anti-dumping measures can have on internationd trade, there is till incentive to
cheat on the anti-dumping agreement, and the power of the state can be used to reduce or eiminate
legitimate competition, which was not the stated intent of GATT (Finger 1993:64-66). But a point that
needs to be consdered, is that in order to promote free and fair internationd trade, the signatories to
GATT, and the subsequent multilatera trade negotiations, agreed to reduce and phase out tariffs and
quotas. In order to persuade producers to accept generd tariff reductions there had to be some type of
protectionwhich could beused when necessary (Winters1992:141). Non-tariff traderemediesfill that role.
Without going into the economic argumentsfor and againg trade liberaisation, thefact remainsthat without
the existence of non-tariff trade remedies, tariffs and quotas would probably not have been reduced and
phased out as they were. The multilatera trade negotiations were just that - negotiations. The agreements
that came out of these negotiations were compromises between the countries involved, and these
compromisesdid not comeeasily. In addition, many countrieswere not included during the earlier Rounds
of negotiations. Many developing countries have only been involved in the negotiations since the Uruguay

Round.

31 According to Feaver and Wilson (1995:209) the harassment effect seemsto impact more on theimporters
than on exporters.
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It would seem therefore, that anti-dumping measures (and other non-tariff trade remedies) have arole to
play inthe attempt to liberdiseinternationd trade. But the misuse of especidly anti-dumping measureshas
raised concerns that retaliation could increase protectionismto the detriment of internationa trade and the
world economy. It will become gpparent during the detailed discussion of the URAA in chapter 4 that there
are a number of ways to manipulate the result of an anti-dumping investigation. And it has become
necessary to find ways to reduce the potentia of such manipulation. One stage of theinvestigative process
that needsto be tightened up is the determination of dumping, which has become acomplex exercise. The
determination of dumping will be discussed in detail in chapters4 to 7. But the concept “dumping” needs
to be explained in more detal first. Thiswill be donein the next chapter.



