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OPllfIOK 

Proteaaor Z. 1 . tthawe,!lae bec 1n the .. pl07 

ot CODIIllltant , th. Univenit,r ollea. ot Port Rare, both 

lA hl. oapaoltT ae a Proteaeor and alao tor o~ ln perlod. 

as the aoUq prinolpal . 

On or about the 5th Deo_ber , 1956, Protea.or 

"tthe ..... arreated at I'ort Rare al14 ha autlaequentl,y ap­

peared ln Jo!lann .. lIura at t e treaaon trial l'raIJ&l'ato.ry 

exa·ination. the trial la preeentl,y tak1nc plaoe in Pre-

torla. .dlatell atter hl. arreat, appllcation .... &ad. 

for ball in Gralwaato ,whioh w.a at t t tlae r.tu.e4 , 

lIut wbeequ tl,J h. _. 1'.1 ..... 4 on 11 1n Johannnblll'B 

.ft r be ln cu..tod,y tor at." d&,1. . I'ollowlnc hi. er-

re.t he api.eared at the pre rat r.r .u.ination ln Johan­

Aeebura and h. baa b.an 1ndlote4 and bae rao.ntl,y been 

.p» rlng at the trlal .. an .ccu. p.rson in Pr.toria. 

OA the 12th of AprLl , 1957, the Counol1 ot the 

Un1 YereU". had repo Ud to it b7 the C!lainlaD, Dr . 1' . A1tl , 

the olre t 0.. of the arre.t ot tea.or atth ... and 

hl. absco. tro the CoUec.. At •••• t1n& on 1IbIlt data 

lt wae reaolYed that ·ot.eaor • H. Gltt should aot .. 

prinoipal ot the Coll.ge wlth II bael0 .alar" at the rat. 

ot £2,000 p.r aftIlWll wlth .tf.o;; tX'Olll the 5th .January , 19~6 , 

Wltl1 the and of the .r.pe.rato17. ination for the tr._ ­

eon triale balng h.ld at Jollann.sb~ri ' 

tile fou.nOll &81'e. tbat enUrta! 

at the rat. 01' £200 per annUlI eho ..... d o. l' 

Prore 01/ 

nt allow O. 
b pald to 
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Prof eor t'be .... fro. th. ~2th A 11, ~957 , aD .ho1l14 

_. 14 1Da' 4 to of. .01' a ff .. t tbat 4ate nUL 

the end of the r.parator,r "-.'natlon. 

the Co~nol1 r olYed to crant fHeor Z . • t -

th • 1 .ye wlth r~l ~ and allowanoe. (whlob d14 n t in-

01ll4. _tart ............ , allo 

prinoipal until the en ot tb. epara'or,r exe"netl n . 

At a .paolal ••• tiDe ot the Co Oil, h.ld n tbe 

lith Ootober, 1957, 'til. Cbalrun, r . Alt" r.poMed that 

or ... or Gitten bat t .red hl. r .. l tlon.. aot1nc 

rlnolpa.l and 

84lat.l.t . B. , the 0 lnIan, BOo.p'e4 rof •• eor 

Gittan' . 1' .. 1 tion 4 .. k.ed rot .01' 'th ... to re-

e 411ot7 .. aoUq rinolpal .. troa ~t Ootob.r until the 

Co noll &at on the lith etob r . th. Co 011 approved tbe 

aot on 1:&II.an b7 the C ~. 

fb. Counoil th 41.01l •• 4 'h. tllt=. Brraq 111.1:8 

wUh r&£llLrd to tbe .0Uq princlpal.hlp. Aft.r a til 1 4e-

at. the Cball'llaD ropo.84 and r . Gl¥za tb 

aotl n l 

•• c ad t. 

• bat the Councll r.oall rotH.or Z. 
tth ... tro. lea .... , wbloh ba b. 

crantect to bla .r a1nu.t.e ~777. • 

• 

fllt. aoU n w carrl84 bl • _JorUy ot ... ot .. on ball t . 

Pr t ... or ttb ... tbereafter contl to b. 

act pri olpal wUb 1 paT and allow c .. , inoludl 

.nt tal 8ftt al OWaDO., until 1 t 18JllU.17 , ~958 , nan 

B. • 
rot... I' attb ... 

ed dllo.,. .. prlnol 1 . 

be reo.l ... l th • 

tbat .ate 

• _olll-

• ant. ot a ot ... or • ba b. in r. lar p.rto o. 

of ble 'uU •• unUl 'til. ~tb lilli' , 1958, hen h. d.paM 

for rat rla to a f I' at th. tr • n trlal. 

])0 bt. ha ... e b 8D UPI'. eed IT _b.n ot tb. 
Coun 11/ 

• 
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CounC11, as to .hlrthel' in vl .. of the p.rov1elona of regule.­

tlon 19 (a) (1x) of Part 'I (Leave) of aov.rnaent Kotl0. 

10. 6n of the 27th Jlaroll, 1953, th.e COIlIICll of Oonal1ltant 

has not aot84 pltra vtrep ln sranti Pl'ot ... or at thew. 

leave on full pa:f and in a 10.lnc hla l.a",e of abe o. on 

fUll ~ _hll. he 1e ln retor1& attendinc the trea.on trial. 

the flr.t ueation to b. 0 naldered ie .blrther 

the regulation 19 Ca) (1x) apJill1.e to the pr •• ent oa ... 

Thi. r.sulatlon reade a. follo ••• -

.. 19. (a) Special leave .Uh tUll pq 
IU¥ b. granted to an .plOT •• -

•••••••••••••••• 

(1x) when he i. ab ent from .erYl0. 
u a r .. ult of hi. arre.t on 
a or1llJ.Dal ohar,. and he 1 • 
• ub.equentlr aoqu1tted or the 
Charee wi tlsclra ,tor t • 
par10d of detention. • 

the UnivereltT Colle,e of Port Har. 1. a .tatu­

tor,y oorporaUon ancl u .uob U tunoUona thrOu.p lte Coun-

011. It. po •• re u a .tatutor,y bOdT are 11a1tecl re.-

oribed bT the .tatut whioh regulate lt d extend no fu.r­

th.r than 1. up.r •• el.1 .tated thwe1n, or 1. neo ••• arU.,y 

'po •• e 

of lta inoorporation, or ~ "e fairlr regard.cl u lnolden­

tal to or oonaequ.ntial upon the thlnp whioh the 1.,1ala-

See -

Hal.burr'. Lawe of Ene;land (Jrd Ed. ) Yol o 
9 para. 129 at paae. 62 - 63. 
and the authorltle there 01ted. 

It follo •• too. that .uoh ~.ere a. are not ex­

p.r ••• lJ' or 1aplledl.1 autbor1ee4 are t b. h.ken to b. pro­

hlblhd . 

u .... to .e, after oareful con.id.ration. that 

the; 



~h. wor4. ·tor ~h. p.riod of d.tention" 1n t 1e re~lat10n, 

JllUU b. (lone~rued in a w1der s_. than "dur1Jl& the 1>er104 

ot 1J!loareera~10D or oueto~" . It the word. ..re ~o be 

conatrued narl'o",~ 1 t would 1 .. 4 to the anolll&loue a114 ab­

.urd cODsequeno. ~hat an .. ploy •• Who 40 •• not ohoo •• to 

app~ for be.1.1 bu~ Who pretere to raa1n 1J!l :Polioe ou.1;~ 

froa tbe t18e of hi. arr.et oe who 1. retused ball w1th 

that 00 equeno., oould be crant.d .pe01al l_"e, wher'" 

one Who rece1vee ba1l oould not . Thie ottends asa1n8t 

the well Imown oanon of con.~ruct1cn. f .~a~u1;u.e, 1Iha~ a 

et.tu~. at b. 1nt.rpreted eo aB to avold ab.urditT. S •• -

J)U UiU •• van "stu, StBln (2nd li'4 . ) at 
PaB.e 106 an4 239, and ~h. authorltiee 
th.r. quo1led . 

th. prop.r approaoh 1e to aao.rta1n the 1fttentioll 

ot the leSi.latur. fro the word. ",eed 1ft the "./iIll.a.tion, and 

then ~o interpret the r.JI.llaS1oD. 1n the light of the abov_en­

t10ned principl. a. cov.riftS thoe. 1ftetane.. or oircumatances 

ae are falrl¥ rep.rded aa incldental to or conaequentul upon 

the provieionB of ~h. relUl&~ioD. If ~hie ie 40n. 1J!l the 

present cas. then 1t would .... '1:0 •• ~ha'l: ~he lesi.latur. 

wae ooncerned to 4 .. 1 .1th the 0 .... ot an _plOT... Who 

bBoau •• of arr •• t OD a ortalnal char.e, wae DO~ a free .sent 

to a~ten4 ~o and oar", out hie dut! " as an _plo,.... H1. 

1nabll1t7 tg do .0 .pringe not aer.17 t'rOlll ~be tac1; of de­

~ent10n upon arr •• t, but a180 fro the taot 1; t ha 18 re-

qll1red . a. an ... ential oo114itioD of ball crantee! to bla. 

to atten4 'l:he 1 .... 1 :vroo.ed1n;::a 1n dl&. oourse. Hi. 81:ten-

dano. 18 ooapuleorl a1l the b.h •• t of and 1n ~h. 1nter •• t. 

of the 81;ate. Hi. failure to attend renders hla liable 

to ra-&rree'l: . In truth the po.11;1on 1n the ul1;1aate ana-

1781. 1. tb&~ at ev.r" hear1nB of the 0 .... , tha~ 18 when­

ever the Cour1; aB._bles, he 81lrrendere hi. ball and 1e 'e­
tained 4ur1ne the .iUinS of 1;h. Co~. u. 1. obli,ee! to 

r_iX!/ 



r·e 1ft pr .. ent 41lr1.n& .uoh .1tUnc ot the OOllrt and I 

th1Dk 1. then tecbn1eall,y' Wdetaine«- or -In detentlon- . 

On ad~ourmaent ot the .Ut1nc. be 1. reqll1r84 to r .. ppq 

tor ba.11 whloh i. ln t\U'J1 .urrenelered at tt.e next r .. ued 

dUne ot the Co rt . It 1. tNe tbat tleee tonaal1tle. 

are ueuaUr di.penee« With 11' an applioation tor "11 to 

.tand elur1n& the tr1&1. thi •• ho •• yer. 1. lIereq a .. tter 

ot conyen1enoe. ud in law the po.l11on 1. realq that an 

aooll.ed peraon 1. «etalne« 4ur1ne the Court· •• 1 tUnc,. 

In the •• 01roumatuoea •• ueh an _plOT •• 1. oar­

ta1nl¥ not a tree acent . th. r •• tr1ot10n upon hie tr.ed 

• yen th u.ch 11: 40 •• not aaount to inoarc.ration. i. in 

opinion w11:hin the aallit of the .eaniD6 ot the r.£Illation. 

In th •• e oircwutanoe. 1 t .... to lie tbat the 

reCl1lation oan 11. aot84 upon to deal with the caee ot Pr -

t ••• or .. tth ... . 

Ther. i •• however. anoth.r 41ltlou1tT. DaIl.q. 

that the reculatiol1 c n oIUT 8p,,11 to an .. pl07.e Who .ull­

.equentq to hi. err •• t i. aoquitted or baa the OharS. 

ap1net b.1a. w1tb4rawn. !rh ••• ani ot ·the replatlon in 

thla rea .ot i. quite olear and. unaab1e;1lou.. That 'IIe1.nc 

.0. the Oounoil oa not aot ther on until 81l0h oonditlone 

have 'lie n tlllt1ll.d. In thi8 cae. that ha. not 7et hap­

pened. It tollow. that 8ZJ¥ aotlon Whlch the Counoil pur­

ported to t .... in the put under thl. particular r.plaUcn 

1. ultra Ilre. . Until BUoh tlae ae otee.or tthe. 

ba. 'IIeen acquitted or baa had tb. ohar •• apin.t hla with-

4rawn. the oonditione .Upule:Ud ln t1l18 parUoular I' 

lat10n have not be.n fIlltilled. and in consequenoe tbe 

COlmoil ca iDOt aot thereon. a. it baa purported to do in 

the 1'Ut. 

Th.re i. no other reculation whioh i. de.laned 

to l1eet/ 

• 
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'0 •• et th. oiro tano .. of t 18 ~10\ll&r 0.... 1'b. 

U..1IW£ po.Uloll th. 1.' 'Prof .01' Uh... lI • 

• Iloh an , 'b.r~or.. th. lea .... ha ... tns b _ cran1:e. ttrro­

a.oIl811. th. 1'0 ... 1.1 n. of re lat1 20 wou14 appear to 

appl,J . l' 1: pro'rl4.. t t lf 1 ...... 1. ~t ill .rror 

W, ill ,004 f.l tb '0 an _ lOT •• ill axo... of th. art 4 

• 'hls shall bs 484 0'" 
frOll aeo ..atl .... ~ ..... wbleh ..., BUbs l1&t17 &Cerll. to 

hila. If. thar.for.. tll. U r 1. to lI. recu.l&r ... 

wlthill 'h. tr eworll; ot th. r., laUo • thl. oan 0Il1T lI • 

• on. 

1 ....... whloh 

.hioh a1&b' have aoorll84 to bl& la th. put . 1'0 

ot kIlow wbetber thi. 18 po.dll. I' wlU 11. po.81l11. u-
'0 .UU 

lie aOINEIPU,a·t84 lIT of .01' Ub... . !bl •• 1 t •• U • 

1& •• 111~ • • 

o n.l'.ratlon .b u14 

b. 11 .... to app1111lc th. pro ... 1810 of r.l\6laUoll 1 (lI). 

!bi. loular r.culatlon 1'''''. a. toUo ... -

• It tb. olrollMt 0.. of a • Ju.Uf7 
a •• partur. t 'b. roTl.l0 ot 
thl. i'al't. 'b. Counol ..., aunorl •• 
1 ....... 0 .uo)l t8l'118 as tb. Seoretal'J' 
..., ap 0 ..... • 

th. •• of rof .01' 'tbew. 1. s 1 ,anarl. '0 

a '.cr •• Wbietl aarlt. a departur. tro t. r latlon .. 

• th r. .0 1. lI • 

• 1 '1 n ha to b. r.plar1... a' th. ex. e. of hi. ae -

laU ... / 
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~latlve leav., .. 8n lt thle w.x-. poa.lble. The Counol1 

of Conau.ltant cannot leave the _tter uncerta1l1 pend1l1g 

the r.sult ot the trlal. whloh Proteaaor xatthew. le etan-

41n, at the pr ... nt till.. theretore lt would ee. to _ 

that 110 would be untalr to awalt tbe outcoae ot the trial. 

before the po.eibl1lty of applying re£\llatlon 19 (a) (tx) 

oan be conaldered. In all the olroumstanoea , theretore . 

1t would ee .. to ae that the be.t praot oal. ooure. to adopt 

would be to depart trOll the provle10na of the reDllationa 

In 0l'4.x- to .eet the oaee a. a apeclal. on. . It ae to II. 
that the Oirouaetano • ot the oa.e would Ju.tlt.r a depar-

tur. f the provt.lona of the recal.tl ne wlth1l1 the 

aean111g ot reglllation 1 (b) a_tion." above. and. th.refor. 

the COUDcll'e b •• t oOlu'e. would b. to 4eal wlth the 0 ... ln 

tel". of thoee reculationa and to obtain the approval. of 

the 580ratar,r to authorle. ep.ota leave OD t.rae whioh 

would r.gIllari •• the poeltlon. 

th ana.er to the epeolfic queetlonaut to ••• 

therefore. t have to rep!T ae 10110 ••• -

(a) Resulatlon 19 (a) (1x) of Government .0-
tioe .0. 67l ot 1953. 40 •• not app!T to 
the cae. of Prot •• eor 10th ewe and the 
arantJJl, of 1 ... .,.. OD full pe;f to hill hall 
bean irr.gular. 

(11) the po.Ulon creahd 117 crantillg l.ave "i f14, but 1D error hat to be dealt 
w ihnerae of regulatlon 20 and .uch 
leav. hat to b. d.allctl4 f accWIIolla­ti.,.. l .. v. oarrled and to b. carrled b7 
~otee.or Katthewe . 

(0) COQBultant 1e advleed to approach the 
580reta17 eo ae to 4eal wlth the cae. 
a. a epeolal osae 111 terma ot r.cula­
tiOD 1 (lI) . 

(4) the 01r01lll8tanc .. of thle 0 ... etron&lJ 
aerlt the applloatlon of the ~rovlelon. 
of reglllation 1 (b) . 

(8i4) J .D.Clo.t • • 

23r4 Au.uet . 1958~.~ ______________________________________ ___ 


