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to ulla It 1n that c Ol'l1'1ec ti.oD . The I"dm l.nl s t r(ltion t') f t.!le 

Poss L " 10 evon worso. The i ndlecx·lmlnete lind ro c"h men­

ner 111 whloh t ho Polloa <.1 ellland pl' ll"Ca rmd hon<llG thooo 

\tho do not. possess thom 1e v ery lrrltctir-3. to a81 the 
I 

le~ t. ~e%'Of'ore frO!"! ell pointe "r 'flew t.o the nativo I 

mInd the passes reprosent the bel~ht ot Injustice. buo-

oueo on tho feoe ()t it t l10Y h ave. l1othtn~ to do with the 

publl0 welfn%'O whleh thoy l !)ok u »o1'1 011 t~I" bl'liU of el l 

judlel~l edmInl~ret loo . 

1. ' intn DIvisions of Lew. 

i'ihcD wo e%amlne tho 10 81 eystcn of nny mooem atete 

we generall, nnd 1t frills into oertAin more or 1· ••• ole­

arly defIned divisions. Tho dotel1c ot tho systeml under 

the varl~~~ divisions ~111 he found to differ oonalder-

abil. but theoretioal jurisprudenco aho"s t hnt the dlvi- \J 
810ne ~r8 fa1rly unIform 1n 011 clvlll.~ .t.~ea. Thus 

.. tlnd that 011 low may be divIded into PubliO LeW end 

Pri.nte Lew. Public Lew is conoerned w~th tbose luite 

lnol~ll!lual but 

Law 11 ft pert or 

t le~8t one ot t he p.rtios 18 not an 
" .. ;tWr. • at pte or ~ notton . For examplo OrlmIn81 
f.. 

publiC lew. becauso in a crIme tbe pnrtl •• 
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bctoro t ho 0 0 rt ueu~lly includo 0' t he one "od tho 

etete or tho oronn or tho repr080ntAtive of t he OroWD 

1n t.he penon of the public prooccutol' !Jed nn the ot.hor 

band the eecu3 00 or the porsnn ch fl r~oo wUh the cn~ .~ 

Pr19&to Law on the other hend denIo with OC008 pr~nr11y 

ooncern~ with 01aputoe between privnte individuale . EVen 

it the atate 1'188 to moko provist on f or the settlement ot 

eaoh 008~. atill tho p~rtio8 boforo t e oourt ~re 1· ~ 

W8y8 pri9ate lodiv1dualo in their prt.~te capneitlee. 

~8 "& 41voroe 098. fol1e within private L3w, tor 81-

thoasb the oontreot. of mllrrlnge 18 8uoh t.bat it. oennot 

be db.olve(! without tbo intervention of the Oou.rt. the 

pun lea oonacrnec2 primsrlly oro tho lod1914ualJl ""OlIO 

merl'1tlgo b in O8tlon . Dd not t ho IJtllte wbtoh Marolf 

acts S8 vn arbitor in the mpttor. 

Pabl10 Tea. 1~ cenerlllly furth t"r IUvlded Into (1) Conetl­

t.utl()Dol LSI7 wbloh 11'10 roferenoo to th~ 4C!'tarmlrJLUlm of 

tbe 80'fere1~n Doner'; ( 11) tnt ol'rlntt ')fl!'ll La';'! "hie dOAle 

with tho rolot1 n or ono stllto to othtlr ett.to 11 e 1 teol 

(111) CHIl1n81 Law whioh PIe wo hovo olrot'lSy ntoO out . 

concerns Itsolf w1th offonces pgnlnqt the strte by private 

1 j I I "1 ,\._) It-"" ""..J 
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1Dc1hl dual8 . 

Prhat.e La. on tho otl1er hond may be divIded Into (1) Tho 

Law of Persons or FamIly r~w whioh deal~ With the rlsht8 

naa dutiea of private persona 1n 80 ttlr 08 rl~ht8 Gnd prI-

vilegea end dutioa depond · u pon tho Btntu8 t)f auoh 1~1- '-i 

vidual. ln t1'l IHon or groupe ()f v;h10h th y torm B 

part; (11) Tho Law or Thin s or ~r~p rty whicb 1e conoer­

ned wIth thooe rlghta or ~araone over thln~B which do not 

IS spond uf/on or ere not effected by tho statue at th 1:1-

~lvldu818 concerned: (111) tho taw ot Obll~Dtlon~ or ~ on­

trnote wbloh f!a Ita nome ImUeotos dOl"16 wttl>! tll!"1JO rlgbts 

cd duties .. bleb anaa bot ween porsona t'1'l tho result of 

reewente botw .en them; (iv) tho Lew of r~3urles or Lol1cte ~ 
whlch doals D1th wron~e botwoon pcrRons 1n _hlch the $tnte 

0008 not feel colled upon to 1nterveno. r.n~ 1n Whlcb the 

only ramed1 18 for the prrty ~~rootod to move 9g81nst tho 

wrong4oor ~ltb tho etoto so rbHcl'. Privata LeW 1& 110"'0-

tl II known II Clvil Lnw. 

1n Sative LOn.IH 1s to be oxpected, whon wo como 

to eJtO!ll1n.o pr1!!lltlve tlyetoo6 or lall l'10 f1r.u thnt. the <11&- " '-J 
tlnotlona we have mcde above dO no~ npply to th-m en· roly. 



, e:taI:~la. thoro 1I'l l1ttll) tn t.lO Uuo of !r.torn"lttonDl 

Lc1'I 10 '1nl1 t,1 '98 socloty. '["0 st "e" 1"0 1n :'0('1 \. ty 3 

n boX' 01 (i!l'!.11 tri t os, on': t.lUl)h l'eloB."" nil t t c..y ll(;ve 

bot oen th ro noL br.eod 00 ff~y !'Joll 8atnb1\ hi pr1.n-
I 

ol;lles suoh 113 oro observO<.i 10 tho rel11Ullnshl.,:: of t.he '\j 

tl"lbesll:en to ono en th l ' ~t ovon lu rt:rXlern otrt i.. S tte 

~ovelop:l1e:;t of lntern<'lt 'l)nal undaretnnd tn .'l hoe n"t pl'n-

0"~ec1 80 f X' th~t WO 0311 reunrd 1 t' belr •• , 1n A heBl-

t y ., !ldl t1 n. 'r e failure of the La uo or iot1 t>ns to 

btal t.ho unlv rael oQOoptenc of tho prtnc1pl0 of tho 

e ttl ,ent of lnternntlnnol dlsputos by rb1tretlnn 1'0-

thor th n by weI' 18 e 0 eo 1n pOint. ~mong otha ~tter. 

or i.t rllotl0.o1 &1,01t'10.noo whioh nUll oorust1tuto Cl 

bone of contcntto~ betwor.n dlftorc~t et.etoe ~8y 1n­

C1U1;1ec1 tho (l:,trooitlon of prieono!'tl. ir.lt'llgret'i. ' )"'l lane, 

nr.no:nonta, end trnd tOl'lf:l!. ,on;] yot it ormnt)t bo Iteln-

• 14:1 that tho fflot that loternptlonol eonfcroncoe, l'!ll:l­

ovor b~rt-Ave t. flY Il', Y tiO . 8 1 ' o ccfl8\onelly '101~ 0"./ 

thea. OStl.100 r pr 1l0ntll n groet. ("""'". eEl ll1,cr the /,:'')3-

ltlon 1n E:'rl Itlve !!oclot-y. The pl)(]lt' n ti' ~la briefly 

su.oo ttp by !If'lrtll'ilO AD fol10 s'-"'!h GttltucJo ,) .. r 

, I 
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8av88e tribe tonPrQs aliens whothor S8 n body or ln~1v1-

~ually 10 vory eimplo: it 1s ODO of ausD1c1on ana hostl­

llty." s~rQnl3crs are 8uopootod of tre chery ttnd hl)stlle 

intent1ons. of t C , Po~slble praot1co of ev1l mc~l¢ on the ~ 

tJll~htGDt avid ncCl. Thoy nre unablo to pl"rtnl:o 1n tho 

t.ribol ceromonles . and it 1e doobted oometl-r.ea tJhothor 

1n the eVQnt of the doath .,f R stron ,flr within thatcr-

rltory of 8 p"rtiouler trlhnl group. his Clorpoe ol'tould 

be treated in the as~e ~Qy no t bat ot n ro;ulor me~ber 

or the tribe. ~S91ost th13 must be ~lnced the tr d1ttonnl 

lloopital1ty of' tho pr1'nltlvo. It 10 aom~ on k!l""lodgo 1.h"t 

1n 3nntudoll in tl"avel l n from ono port of the o(}untry to 

• nother , the strangor need n~t provido himself with pro­

vls1ono or any b~~~cge othor thaD hin ordlnnry wonp1ns 

tor selt-protection 0 f!~nst t'111d on1n:ols and othor (.on or B 

o _on 1n e w1ld c"u~try. '"0 Is ~3Ul"ed o r Il sloplng­

pl-oe nnel of' fl) "h rf)'ll I' ho on.M 001'1)1(1 D npl." r e 

'1 even bo provided ''lith [\ wlfa 11' ho 1.G the ~lc£t of 

D mIlD woalthy In W\V03. 'Ie 1s· 'I'Iolc , 0 to stay t ny 

kroal 08 Ion no he wl ehes wltho~t tho emhprrsosmcnt 

"bleh 8l'l1body 1n e eicll.flr poslU nn In fl lrodero oOllmunUy 



'. 
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\10ul O oyporl enee . Fror'/uontly tho r r rlvFll of I'l I3trrn~oi' 

wee t ho ooeolli on for slaughtorinp; tho fett.ed CAlf or even 

the favour! to Goot of tllO hacd of tho .l1 QUSC'H,ld . "OllIhora 

ottho feml1y rejoiced when t.l o t r!'!ng 01' 1'1"1"1 vod, hocf'Uoe 
I , 

they knOIV that that foroehpdowod ~ " od t'": ln~EI for ovory­

bcx'iy around . BUt. even tn tho midet of 911 this hDGpltal ­

tty it 18 not difficult to fino evldeneeo of t ho feot 

thot the etranger 1e reC;"l'ded AS !'1 t h i n,., Apc-rt frw. the 

rost of the group. Often boforo he pI'l'tfll!ee of' the fnoo 

ot tho :1"nnl he hI'S to undcr~o certnln oler.neln~ pr ooes-
, 

eea. 3ust "'9 tho dau hter-i11-1ew \tho In 1"oa11t1 beloncs 

t o anothor srollp 1s 'mly p;.r!"du~11y Admitt e Cl to t ho lnner 

oirclos ot tho f~~11y ~nd to full pnrtlclpotlon ln ell ~ 

its Pl'nof.loea. 'lometimoa the strAnger 1s ltmketl upon ee 

a supcmnt.ur 1 beina in whlch case he 1s t.reated "011 for 

f e r o f the evil that would folloIV n differont kInd of 

truotment. If any ovl1 bofvlls tho group nd all tbe me-

thode or d ivtnot1on,uaual1y n ppl10d in such o FU!I(lO faU to 

brIng to 11Sht the oause of the trouble. it 18 by no meana 

unusual for tho qroup t o "renk the1r vengeaDoe on tbe 

stranger who 1s blamed for the mYl'ltoriOu8 malad,. I':berover 

J 
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huml'D locrlf1oo WSA prt'ctl od or 1'1 1ere 61)"[' 00'10 neo1e'~ t o 

bo burled "ith an l '1lp'lrt tmt personnl"fj (Juah " 8 t "'c o!' l of. 

to t'ttond to his wonts 1n tho nro>t "torld. tho etrtll'lger 

oasily bec"rno first e "0100 , '"."h!'!t, r unl)l\ Gl!lye ,,! tho r: hO:l1;1'8 

obout th18 11l!'1ttcr may b e t n':on -' n ., f' r:m. e r nl fl ppllor,t ,.'l" 

flU they dispense h()"pl ~ rHty 11 1.h. r811y. t h o " .,rmp;r>o '! (I 

bo v0r}! hrrd on people who d o n"t belonT" t o their epefl10l ? 

olon . "'01311036 of h ll".l lln1.ty I'ro s O'l' o t l '" 0 '1 s tranr:ely do!1- 1 

clent . "* ilu fer we hove dasH w1 th t h e tro,.,tment of t ncH-

vidual:!l bors of othor trlbe(J . Re~nrdl~r: tho rell1Uonll 

betweon 'bribee Dr large ~roU OA t ho 6A~e foote hold , Frc-

1UCJt ly we find the ~06t cordlpl rolt'tlono ~lettn~ bat.oeD 

such BrOupG. especially 1'f en t hey live 010 9 0 1.0 nno onother. 

'!he greater the d18toncC!l ~twe()n trIbes the e.rGet or the -\ 

p'o881bll1t,. of ostrl'lrl amont between them. 'bon the tr1bes 

(Ire on friendly 1.6l"""8. th t;l' i ll rrl)ol1 rr (')t ,' nT_Orlt tor 

aO'tlbore at the rospoot1vo rr, rl)upI!I wu. in the ere.a .,",oupled 

bJ' them. "b\lt sbo" ld l'Ol r'tl '>n betwoen thOT be fit n11 etre-

lneJ. or o""o'-lid war bo 1l!ll!l lnent . 011 th o roads WO',tId be 

olosed nd no no be 110wGd tn ont <: r tho oopttrl" 'HI' f,r 

e1ther group. ~n tho avont 1)( flnr f r 1cnd l y tribee oftet) 

• Junod . H . ~ . : "Tho t H'o of 0 30uth ~ rrlc9n "'rlbo" 1] 0 1 1 P ,>1)5 
~·tbld. Vol.l. p . 433 
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It 0 alllfltlC08 1n ora nt' t" l:'oot 

B between trlbeo for the PUr'l~/}SO of 1,,1I:1n prt>Ol 8tlono 

• nna aoerroota nn m~ttorR ot QO~~O 1nterest An~ s 

baeo dora to Clettl I'rJtett'lnl!tnr.: qll~$1~1'mlS f')f (It'' .. uto. 

r n .... "n orten h lp to COIront tho good relettonlJ b ineon 

trlboa. ~s for cxe~~lo when 0 ohlef of n~o trtbo ~p1'rloo 

a 01 tty. ot the chlof of (loothur trll)e. '~ 1 th r0<3nrd to 

tho quo tton of t~o met"ods or cl)nduottnl) nr1'er. t 8 nnd 

no "1ntl'!motlnnal" unClol'stcndlnge. "flO oonv tt p:'ovlc1. 

for .btl t'lots ere POM1tteO Mel wh t tIJ"o not". "JIll le teu 

1n love n "rn le " p"llcy t? hlo t'ho, 8U eori • 

quantlJ tbere 18 no 1'o~ol doolar tlon or .91'. The more 

oOOl!)letely yo o::!n ontch your Gn«J] UD"·NnrCIl 9 

,,111 e t~ t ho ~ ... 07.lnU boforo he r ·alt'· 313 ",at 11 ;lJO(led tho 
( 

'bottar. Fl'OT.lont.l] ,ri"11.ttvo wrr.J (II 0 l~r.r()ot .1'lA(1 l,y the 

u t 

de th r:t:1o 1 VI.1IG; ""hole t:'1.bco \7 1'0 n 1'1. 11" t !J. '1'10 

::0,:' t .le C!o:o:.tod pnrt.y .. n" ,)rtm~ to ot.II' ~o .• 

thai vllloGoo nr..l tJ') fly tor U fo if.to no. r dlat::-1ct. 

LarIn:; t."e r It!o or Chol~ in "'outh l'1'rl.(:o In tUG 0(;1'1:.' p J't -l 

ot the 19th co t-ury d o1'9~t !!;onnt <n:t1.lot.l t)Ll ud tho 01' eot 

• A8ar- ?aml1to .H,LJ. "The .!ot1vo "'ol1oy 1')1' tho Voortl' kl!:or." p.lO 

I ~ """" _ C'r';" e..-.'<"-u i /..Ai c1 ... k.J. .... L.....t. 1t.-ett ~ ~ 
c...-.,,"J~ J" ...... O' toJ~'\ V\,., II .~ 0",,,,,..;. -i~l'" AJ-J. ~ CAo-.,t..,,.,t;.. .. £0 .. _ .. 1-

Iro--~ ~ """" ~ 1..tv ...... ~ w- tJ,.. : .... J.\" '~1L ) .... ...t:;;"" .•• A. I ~ ~ ~tJ,· .;., ....... ~, 
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or ,be ra14. Wfl. that It doatreyt!K! maD1 trlbN er¥l .. -

,opml.ted large .t~tohe. o~ oountry and otten provided 

'he opportanlt1 to obletteln8. blthorto Ine1~nlrlc~~t. 

\ bulld up • lar.! rol1o.1~ out of the wreo· ~~. ot tho 

"er\ou8 olnna. ~e cUd t{oehorlh 1n bull.11ni{ up the el!uto 

I 
'I 

thode of w8kl~~ per-oo. ~y 

me 8 or tusl ~~~mlt for 11~08 loat 10 the uer. or by 

fobo "tum oj" pro't)erty teKM. :"Ir ~y .orU'let 1 eOl'O!!!oolos 

1n h1Cb both gro 7. p~~~lelpstvl nd whioh formed po~ of 

s c awen"nt. bot'leen tho rrrou :;>a onnoeroed to- "ttco;> tl 13 penoe" 

1n t ho futuro. ~en tllo BRl'ltu C:JI~~ tnto oont.aot wlth tho 

Euro 5 they nore then first tntnJ6uoed into tho nlrt.lon of 
1 

wr1tton forenties . 'l'ho lnfrinGommlt of th~ tenrm of t.hose 

t 8tl a led to froquant dlsturbnn008 betw~ bite 8n1 

bl Ok, 80 much 00 tb~t we rind hlator1ane 11ke 8nr- 11\00(, 

lIIalll the tollow!!' l"e!!!tlr!o: flLot 1 t bf.t arnnt flt. tho vory 

beslnnlcg thet ~tlvca rc tterly lncanablo of ocdorotend-

108 tbe .~nctlty or e rrittou OODtrsot end that trectloa 
.... 

made with them b~VB In prcetloe proved uaeloee. ~ cut apart 

tI'C'!I the teet t!lst t huo trootlea ltor often OIX~Chod tn 

pbreaeol~ ~\oh .88 lnc~pob!o of beln tren.leted tnto 

• Ilg8Z'-H tlton.14,J.J. "The .lot1ve 'POlicy of the Voortrellllor!" p .4 
" " " ".").1 

L (! " 1~ ',.. I ,J. . /),. . r 11' I" f...1 .r.~- I 
f1t1 VI .. , .. rl"" ~j I'~ 1\ ... " .. " t' ' I ... , ;/ 'VI'''' ' ~(''7 - CLIO:; ' 
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the 1eDsDagee of the Uatt •• ". the notion of written trea­

t! e 11'8. eo fcr$lg1l to 8antu oultu thet. th ttlot t.hot 

'heJ dld not. obeone the treaties con 08ell", 'bt-UDCIeHt.o~. \ 

the !:tU'OPOone were st.reDgere to them. ~nc1: ~lre3dy point.ed 

out~ 88 IIbsrl6ere theJ wore not entitled t.o t.ho fUll 10191-

t1 reserc105 ee due to tollo1l-1)rib6e!llen. 

Cooa\ltutlon.l La. among the B nt.. Conetltutional taw as 

.. havo elhac:17 pAinte(J out deals 111 th the rom of 8O'gern­

meD' pr«1I1ent 1n sfl1 community or atate. It. aet.entlnoe ~ 
f'or us .lbeTe t.he tlwerelgn potrGr 1n fohe nate l1es. what 

tbs J1.~ht.. 8m prtvUegea and duties of t.he cUrter t mem­

be" of the etat.o (>1'0 to t.he OOmsluoit1 as B 'libeler 1 t ea­

oblae U8 t.o find out. whet oro tbe verloualegtaletlYe bodleo 

"boso enaot4ent. aon be 1"Cgarded as bll'l<UnlJ bJ 6ll1one who 

owe. all~lt'1nce to e particular' etete. Thle type ot lell II!! 

!'lot WIry h1Rhly ~ev01opod 9Il!Qng the Bantu. Ita rJlI~ln Pf'ln- ,;, 
I 

clploa AN tOil end oro soon learnt. In !!lany olvlU8~ coun· 

trie!! ''0 f1nd "I'ha1; 9:f'e known ae constitutions tn whtch lIro 

eet 0\1t. in detall tho powors of: the V6r1"U8 fttnn. o~ tho 

!!t.ete lesltJhtlve bodten. The ~Blorl0911 CMl!!tltutton I.e 

llueh e dooum~tt and 311 the dU'tsl"ont Amorloflln ,~t8te8. 



48 1rl DUlIIber p0380se conetttutloDS 1n Which tho r1L t'Phtl 
,- I 

or ordlnol'7 membcre of tho atflte fire oleArly ~oflnO(). 

o eQob ~oeumonte exist In Bentu Law. This ia not 810D$ 

~Qe to tho tact tbat tho Itrt of wr1 tint! w not til""'" 

Hons the Bantu prior to 1fhltA contoot. for I COOtlt,1tU-
I 

tl00 ~oo. Dot have to be 10 wrltln~ in n~er that lta 

pl'1nclp1e. Ihoul~ be \Joll ostl"b11l!hed. ctJ't.'lt '!!rJ.tlltn. 

tor ex pIe. ~oe. not. p08eoa. It written CMlIUtuUl\!n, 

( 

I 
It 10 Ofte of the bonst. of EngUshmetl thet their e natt- I 

\u'loo .. 11 Dot ~rltten down In sny ., b1tl~e dOOUlllont 

known 08 8 noolar tioo 01' Rights, bJt J'pthvr ,~.~ It h • 

Brawn with ~he Ens11ah peoplo. 8dlu.tl~ Itself t ~r-

1013 to period to the oonet1tutlooal need. ot the JlI8"plo, ..J 
• 

It Ie true that tode:v there 1Il'0 1n ed.tenee ~t." 

ae.ltns with xnslleh oenatitutl nal 19"' und btedly Act. 

of Parllaseot h8 e been p~a~ed 8uoh 0 t e ~1 m nt lot 
J tJ.. C~ t"-'-..... '" 1 'P ' 

ot 1911 Wh1ch benr on t he Eoglieh Constltutlo~. PD~ nu -

erona eneea -.bloh DOW form pert. of tlH'I lAW ot ~l 00 tOl'lll 

pert of ~. law ot tho constitution. 1!ut. it 1. attll true 

thst. there 18 De specie1 dooument known IlIJ the En«l1:7b 

aClDtlt.ltuUon. 3on~b "h'1Cft possesscs 8 wrltten CM:lttttutlon 

whlch 18 ermboo1 in tho South ,~ rrlca Act of 1909. BUt In 
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maUve La" t here 18 n epeol,"l low or tho ormetltutlnn, 

althougb 1t 1s poee1bll) to (]'stornino Gooe of tbo ole~ant. 

of t.be Bantu fON Of' gO'? rn":.ont. 

rGl'Vl or Govel'D!:.ent. In avery tribe thoro oxlot&l II central , 

authority ,hloh loe ed oa ends to t~ oombe 

aDd whloh b ~ to be 0 oyed. III 0 rule BUpt'«r.:! 

of the trlboa 

ut ori ty ''''8 
vested in tbe Chief of tho t,rlbe. who, howovor dl( nvt et 

1nI.'!epenlSently 8S io of ton BUPtl"O 1<.1 by thece whl) h 0 mrde 

onl,. a oupel't101al 8t~,. of ~~nntu 900101 o&,!!sn18"'t1on. In 

all ble off1cial acta tho Chi ef nated 1n oonl otl Ith 
~ 

anO wlth the ooncurrenoe of hls Coons 11ol"s. 'rhos fi~.O 
I' 

through their experienoe 1n doelln~ w1th .tnte mptter were 

.8 roproeontlD3 t ho wl11 of t~e peGple. They w ro 

not .ppolnt~ In any fo~ol 'wey bat secured their PG.ltloD~ J 
thrl)ugh merit 84 .htl"" by t hetr lne1 ht into the 'Ycod t1U -

t.iona .DC! dlepotes of their c . unlt,. 8M thell" .bUU,. to 

at8te eucolnetly tbe wi.heG ot the peo~le the, w .up· -

_84 to "pre.elit. They oon8t1tut~ the Cabinet 01" th Exe­

outl'Ye of the Chlef. 

1\ mast be ~emberod hnweyer that th. ~hlet' ether 

with h1. cablnet Old not oonstitute 0 l .... ek bolt, 1ft '/ 
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tho ord1nary oanao of t he tom. In modom com- unlt).oe, 

tor eJ[8lIlplo, e hava (1 le~lo18t1ve bod1 U ke t h '· 11;1 eh 

fOWl. ot C ona end tho Roue of · LOrds. or tb. s outh 

trloan Rouao of ~8eeobly ~nd the Qooate. whlch meta all vi 
I 

the 111 .ithin tholr reapel.lt1ve jurladlctl De. IIrKl which 

1n some 0 .. 08 4el ate their 1Il.-mlJkln~ powers to tltber 

bod1 8uoh 88 provlnclal onuncl1e or 01.1.1one~ CCNnoll •. 
t 

III Bentu !5ocletr .e tlnd no 8uoh l .. -meld.n~ bo41_.. 'rh 

Chlet .. ln-oDUDoll ~lnletora the Inw 8., ho finde lii. ~­

hering 88 tar tiS poee1bl. to the Ana lent ouet • e1r t.he 

'til'1be . unl.elle there rca .,.ry 01 •• 1' ol.-oumetllDO" •• 111nR 

to fobe 'I.eretlon ot the "t.hode of th 

".l"1th1Dg. ~nl00e who presumed to act. 4ltr ..... t11 aut­

tered t.be tat.. ot tb 88 who .ere 41eobecUent. to tb., wh-

doaa ot the aa e. ex-e 0 chtlng seomed t.o be oal1«. r 

1n t.he auet.OIIe ot tbe tl-1OO, the lfhol queetlon .N' rul11 

dh01Ulud 1n n 

.hole, lind all 1ta 

boo ooti ot the 0 unit1 fie • 

pl1ootlone wore gone lnto tun.1. ftD~ 

a proclamat1on msc2e b7 t h cblet to the ott t · tb.t~d lr-

J 

I 

ferent ouet ad b on eotabllohRd : but Doth i cg cn~l'8ep9ndln8 

J 
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t. aur modem .,IIt. 

8ntn. 

of leglslature we8 known It OD~ the 

!Ufo apflrt fll'Ol! th18 d1fterenoe bet .... Set.n ccnet1-

'.'lonsl 1 .. aDd modern oonst.itutlonal law. we .oat Dot. 
I 

the taot. 'hal 1n !!IIDtU lloolet1. thG Cblet'-lo..t::ounoU. 0-

erotsad both tbe leg1eletlYe tunot!!)n. 1n the state. to 

,be Gt.et. t.b.t tll., did u18". till expla1n81S hove, an4 

tb. jQdlole1. ~!!II1Dletrat1 .. e end religious tunotlons of 

the bt.e. '!'bere .1'18 no separation I)t theae fwlctirm8 

.. oil ••• e tiDe ln modern atetee . Wo r g~ra It .a IDG­

malou. that the s • body obou14 moko the In.. 84 In a-
. . 

ter it, 1.0. SGe tbet It 18 carried into effeet. 88 •• 11 

as ('Se 1 witb breaohos of t he law. zuoh •• yat 18 re rd-

ad .a be1ng 0 lC'l11atod to 10 dMho nbuae of t.he risht. of 

the Indl .. ldual. The "relgn ot' t error" t)C 1t1ltn 11ko Ch8 i(8 

SbOW8 l.bat th10 DIet wee opon to ebUlle but. it. 1:87 e 

8ald t.bet 10 the m&30r1t1 of oeaee tho ohlete d1eohereed 

tbelr dutle. tn each II way thet the tribesmen obt~l,ed 

aubatentlal luetloe. The ChIef hlmaelf wee Dot ~ Oge the 

1... end b~ to pity lobol e 1n mnrr1~ . pAy ~e to bis 

eoo .. t.or. and ot'herwlee 8 '. t to the rule of oust .1'1 



/ 
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lev JQ8~ 8$ tbs meanest IJUb jact in h1e ettlte. 'ie do D/')t 

ttn4 elnoog the sfJUthern 1!entu the ame 1008 of the '380-

red xtDs tbet we find among tho northern Bontu, tor ~-

" pIe the B8g8n~9, but os Sogo polnto out "t ho aocrodnoGII 

of t.hel.r persona, tho rsupeot nnl! hon oor 1l'1 'IIh1eh t. 01 

e re beld, end 10301 obodlenee t.o thoir OO:1l!:lMdfJ. in trbiob 

~tbolr·o not to rO~80n why.~ but ~bmloelvelJ to toltlll, 

the _,8\1001 Ido8 that In the ohlef reSides tbe lIfe and 

'IIoll-bel of the fori e. that 8 8 the bo~a or the blbe, 

and 08 BuOb tbe repoalt0T7 of wlldom, endGweS with the 

power tD gulde the Col1eet.1vo menbers 01' ttl. trlbDl body. 

ena nOUl'lSb the body polittc! 811 thUJ eurrouf1(1' bta wlt.b 

• halo liON Cl'lI!!urln theneny outwerd aymbol. ... ~.Gr7 _em­

ber ot t h e t.rIbe WtHI re~l'lrded ell 'uluable I n the 0188 of 

tho o~unlty 88 a wbolo, and bad 0 rigbt to epP8"l to ~ho 

ohlef for protect ion ot &ny - tl~e when he telt thet bt. 

rights .ere in Jeopardy. The house-wtfo who o~lno~ly woe 

under per~u.l guordlsnehlp of Gitbar ber hu.b.~ or ble 

hell' til the bnuse t.o uhlcb she belonged and t'!8 8 m1r.lor 

h-S nD locus at ndl In lud l cl0 Wtle ne'fol-theletJ8 cmtU;lec1 

to .~poorberoro the c .1ot to ~ek tor tbe prpteotlon or 

• Sog8.~.R. n~msxo88 Lire an~ CUGtores" p . 32 
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~h. proprietary risbts of her ohl10ron or n~pln~t any 111-

tre.tment whleh aho might be Autfering ot the bends ~f bor 

6!11l~1"D. Th& slime Gould a pply to 'tillY other poral»l regflr­

.eo as a mInor. 

In order tl) carry (rut hie .,oz'k effeotl-.ely t.he ohief 

bed under him ln1'er1oull P l'tGlof the torntorl oocup119d by 

hIs trlbe A n~~ber of potty ohlafe or bo~mon who 61d with­

ln tbe oroas of their .1ur1l3dlotlons What the ohler d1d tOl' 

the tribo tiS a whole. Thoy \lora 9n8weroble ft>1" thelr aUons 

to the eupro!!lG er PSl'8lll0Ul'lt. ohlof. ~er theee B~(.1!!1en "01'0 

the bor-Os 01 tbe families, ro~1119rll known 89 &rBslheade. 

whO were tho people t.o 'WhOll the fiopdmonlooket'l for oo·opor ... 

tl.t.lon 1n the o::retrut1on of bie dut,leo. Tho :!"'roalhenda had 

the genol'al ovoralgh\ ely. flupcrvlel " il of fi l l thOSG who o;oro 

lnmotG8 or their kreole. not only tb~lr blood l'elflUVOG, ti'..lt 

811 those 1nd1vlCluols who fOrllltY.1 Pl'lrt ot their h :)lll'eholl.ls. 

'l,'hUEI there nns 0 'COOlplete blcl'Drohy 1n u 310h esch et"(J \1tl8 

responslblo to tho ne" t .. - the tlH,')~bor€j of the fft1'lU1 boln,s 

etls17et'(\bla to tbe l"..roRlhont'l, the krtH'lheod tt) tbe l'lOl'lt'lIlVll 

and tho he~!Ilon to the Chief. prov1(l1cS uS w1'tb "!'In unbroken 

cheln of r aponnlb111tl .... Fln01ly it must be borne in mln:1 
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that all tho dignitaries ment10ned abnve alao hgd a o~rt.aln 

responsibility towards tiloes below them . An~' Chief or 

Headman or Krnalhead who rode rouithshod ..oVfl!" the w1 ell en ot 

his people did so at his per1l , tor here no E:\lgew!.cre the 
I 

pr1noiple applies that no mrun aan be a 6reRter tyrant then 

his people will allow him to be . 

Criminnl 1m! Civil ~ runong ~ lll-'l1tu. The diatinction 

between oriminnl and 01 viI l aw Is drl\wu In llrlDl~ t1 'Ie 1 flW ~ 

aB it 18 In modern law. P rimitive criminal law In con-

eerned with those grose ~!t8ocial aots, e.g. inoest and 

dtchoraft, which require to be stamped out w1th tile utmost 

8eYerity , because it Is believed that they Imperil the e:ds­

tence ot the tribe as ft whnle , While oivil law is concerned 

,,1 th private rongs between I11dlvld\1~18 In the gettlf"OIant 

ot which the tribe doee not interfere unlea" tho dispute In 

question develops into 8omethin.g thftt threaten" to U"turb 

ttle e'lull1briuo and tl\o at bll1ty of the oomlllUn1 t.v. In 

!lodem 1nw, on the othp.r hnnd. a orlme 19 an otfence against 

the ~t4te or a dl t'lpll te in whl ctt at least one ot the art! 8S 

\( 

, J 

i s a '!te.te: theorlme nep.d not nec9!1G8.rl1y be- of '8Uoh a Dato re 

a 8 to threat en group 8o~idRrlty in the way wltchoraft doe8 

in prim1tlYe "oc1ety . As long 1\9 tho 1tRte dec1des that 

. . 1-' J....," \~ . t J~. ' ~. 
~ ,( .. , dufl-~"""" ~ '/"",",,,,,:;\oJ rJ I 
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proeecution for 8. pnrtlculnr oftence shall bl'! at the i l11'ltanca 

of the state or u body t o whi ch the ~t'lte h'lFl dele{l'ted au­

thority tor th1s purpose, the offono e beooll1'!lo 8 cri me , e. (J . 

ridln& a. bicycle In , a ,uhlio street at n1gh t without It U ght ; 

it the proce8~ of 1 ~9 is to be aet In mo tion by 8 private 

individual, and the <; t nt e feels that it i8 not oa11el 11)10n 

I 

to defend the individual but m~rely to aot ae Rn arb1ter In 

the dispute, then tlle offenoe is civil , e . g . the mlbl1ca.tion 

of defamstor:Y matter about B person. 

Thr th1s reason we f1nd that 1I'If\l1Y o:f'tencea which 8rf! 

1n modern systems ot Inw regarded as crimea. 1n ~rlmitive 

law still tall within the oatagory of civil wrongs Which 

are expiated by menns or restitution or oom~eD8stlon In 

the shape ot oa.ttle or other f orma of l'lropl'lrty. For ex­

ample, thett between meMbers ot the FIRma tr1be WA~ a eivi1 

oftencs, wbich was 8ettled pr1va tely wIthout the int~r­

vention ot the (]llet excep t as an arbiter, wheref\& In e 

mo·clem '7tate . thett 18 an offence against the state and Ie ~ 

inoapable ot priVate settlement once it has oome to the 

notice ot the publ1c au thori ty. 1he tine ImTJ0884 tor 

thett in a modern sta te i8 a id into the ~tnte TreR9Ury . 

and no compensn tion Is given t o the owner ot the p~J)erty 

/ 
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who m87, however, Institute a 8epnr~te civil aotion ~n1n8t 

the thief' for damn.tie9. &I t 9.S the thief 1s genernlly Q man 

ot etra;v , !)rooeed1n8 a.lJa1nst whom would be Hlrely to ~leld 

nothing .wh11e Inv.lving needles8 expr.nditure. thi8 virtually 

amounts to saying that the oViner has no remedy, and this on 

the principle that strictly spanking the of'tenoe i8 not 

8gainat him but against the l)ubl1c RUthOrity . In a prim1-

Uve oommunl ty the :tine imposed on the thief 1s paid to the 

I 

\j 

OWDer of' the stolen property who i9 the chief' suf'ferer by ~ 

the aotion of' the thlet. \\hUe 'the chief' of'ten retained 

s portion ot the tine f'or his aervio8e , the gni4ing ilrln­

oip1e "as that the caRe Was not his, but rather/ that of' the 

owner of' the pro:perty. 

Another 1mr.ortent consideration in 6onnection with 

primitive Inw ' 19 the smru.lplaoe given to intent and lIIotive 

in oonnection with offenoes. In a odem Atllte. in a OBIJ8 

o f' hOl!.lloide. fo r eX8l!Iple. one of th e most Im!)ortnn t Cf.le8t' on8 -.J 

to be d.te~lned i8 alw B the motive or the Intent or the 

pereon who dId the ~il1in«. and th~ 1ntention determines to 

Q large extent whether the !c1lling ummult8 to I1AAulau ~t. tor 

or to murder. 'thus It tho homioide 1s perfonned by an ex­

"out1aner where the intent10n 113 to cBrry out an order of 

f 
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oourt, or lr 1 t i8 in selt-derence wh ere Mother oourse 

would have Jeopard,ieed the Ute of the a!tcused, the 7111-

ing might be regarded aa lawtul; if the ~1111n8 took nlqoe 

1n 8 aotor accidont 1n which the aotion or the acnuBed 414 

not pou.nt to recltlee" dr1 ying the nonl'lequenoos ot whioh he 

knew or ought to have known wou~d be the hom101de 1n quen­

tion, then it bAoomes sImply a question of manslaughter; 

but where there wnA l\ dotinltR intt'lntion tel 'kill, th~n the 

ho lcld~ would amount to murder, in ~~1cr cnse it would 

still be neoessary to inquire whethol- tirnt Intentio'" to 
'J 

kill WQS not the result ot a torm ot insEII'llty which I"pairod 

the sense ot Judgment ot the aCmlsed suff101ently to rE'nder 

him unablo to tnO'lil the nature and the quality of the aot be 

was oOl!lJ!litt1116 or that he Wfl 9 doing wrona, viMeh wO\lld be a 

complete defenoe to a aharso ot murder •• 

1bese dIstinctions are unknown 1n pr1m! tive 'Rif. A 

homicide 1s a homicIde; it lIIeans the 108" ot fl member of the 
/ 

tribe and as 9\1ch u poata the eQuI11briuCl of the tribe, whnt-

Itvt"r tho intention ot the killer may have been. '!'he whole J 
group whioh has been thus unsettled by the de~th ot 6 mem-

ber may r1se u, to \lreak i ts ven .~el".noe on the ktll or or on 

·'iee Goodhart, ~ .!". "F.ASays jn JuriRprudenoe" ClWlbr1dgll. 
1931 p. 47. 
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the group to which he belongs until tht" equil1br1um 18 re­

stored. ~ong some primtt1ve soc1et1es there 1e no central 
• 

auti'ority to deal with tlle3e ot!ej.ces wd the1r set':le:!!erlt 

dep~ded upon th1'1ttected pf'rty nnollring tho torce ot ub-

1io opinion on hie 811e ana 90 beins permltt d ~flt~ven 

wi til the ottender. Bere the taking the 18w 1n to OrlIP' (J hend 

1. pe~ltted provided one hBs th toro~ or publ'o o~1n1on 

behind one. Eut where thero 18 tl centrnl publio Il11Lthority. 

a8 In modem 8oo1ety , taking the law into onp'!! hllrlld is not 

tole-rated, the toree ot publio opin10n notw1 tbst'U!t1.1ng . 

'ltIe lite of evary member Is equally imnortant betor's the 

law , whether he 1s accused ot a crime or not, and 1 t is the 

st te as a hole, not private individuals . which ~'ta even 

.. 1 th the offender. 

'ille torms ot punisht'Jent uS8d in primitive flocif!t' nre 

also wo bth,y 0 t no te. :.mone th" "ou th ~ frio I'n B~n tit QIJ r 

rule .e tln,\ no ,rlf'ldm q·' '''tr''' . ';l'n dr. 'l. th penalty Is relll'rved. 

tor those gros antisooial nnts whloh andanger the 11 ta ot 

the oommunity as a ~hole, 8.e. treneon. attempt on the lite 

ot th·e ohiet, wi tehcratt . snd inoeAt . Othorw1.e puniAh!l!ent 

18 mainly be cans of ~ tine In the form or good~ gnah 88 

oattle, sheep, etc . An imnortant . type or aMot1on 1n 'lrll11-

1tlve sooiety is the d1~fUse 8Bnotlon ot publ10 ridicule. 

{ 
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the primi Uve man was very conscious ot the fMt th~t cer­

tain things were simply "not done" iil society, !.1Jld the men 

who overstepped the !!lark and llou ted pub 11 c opinion in tb ese 

matters tound hirnstllt an outcast, who had the proteotion 

ot neither the Ihing nor the departed me:nbers ot hie tribe. 

The aurae ot a parent or ot a departed ancestor, the point­

ing ot an ominoun t1noer. the derisive 80ngs o~ one's nge-

group--thesp were Just as effeotive aA being muloted in 
\ \, 

d8.llagP,8, 1 r nn t more 80. , c 

Again 111 a state ot society where the unit 1e the 

group or the tallllly rather than the indivIdual , we would 

aspect to t1nd a hlBh degree of' development ot oollective 

responBibllty. iUndarnentally 1 t 19 nlwav8 the gronp thAt 

has to bear the burden ot responQibility for the actions 

of' its indivIdual members. Their good revutation redounds 

to the glory ot the group a8 a whole. while ~. elr tolly 1s 

always expiated by all their k1n8~en or tr1be8men • 

. 0.1 these eharacteristics are to be .round 1n _!U'ltu lsrt 

ii "outh Atrioa. It is vell to pOint out that cl"ntrnl 

government under the ohief was fnirly well de~eloped in 

Bantu Boo1et,y; the distinction betwe~n criAe and civil 

wrong Wao r8oo~118ed, and oollective responsibility 1s an 

• 

J 



Impnrtant t'notor 1n the ml\lntenanoe of lfllv and order, ond () 

haG been uacel to ~ood affect by the "'outh Afr1can Govern-

ment 1n 1 t9 '3tock 'l'heft luws. ('11 de P.z.~g). The whole kranl 

1s resnon81ble for the misdeeds and the debt8 of' 1ts 1n­

matas; f.1 ~rlncll'e.l io accQuntabla for the acts ot his agent" 
I 

and dependants. ~erY meMber ot the tribe WeB ~ kind of 

pol1ce::JQJl whose J.ut~r it W1B to repo!'t (bika' to h is sup-
ed 

erior any act or wrona which he wltnes"'.,.. or whiM Oame 10 

hin notioe, U· he did not want to be regarded !l!I an nccom­

plico or as an acoessory nfter the fnet. The death ot n 

kraftlhead ~ld not extingu1sh his debts or his rights whIch 

were tAken up by his RUcoesnor just wh~re he left th~ oft. 

'l1111J ~rOll!> soHdari ty is one of the moe t 1Undamental !'I"­
'.)(Jct s of B'I1l tu sooinl Q1r,ganilJation and 19 I\t th~ bottom o~ 

most of t he1r moral code. 

~eoltl0 Crimes. ~'-.Jb1\g~~4Y---t~e11nlTii&!"fftCBd..oK, the 

orimea reoognised 1n Dnn tu soe1oty are antioo111nl aots 

which a.re so abhorrent that th.e \¥hole communi ty riPJee to 

stamp them out with the utmost severity. As a r~le the 

ordlnar.r torms ot tr1bal prooedure 1n oiv!l or cr!mln~l 

"\ 
I 

, ) 

trials are suspended In denling with these heinous offenoes. 

tor when the whole safety ot' a sooip.ty 18 believed to be 

threatened. the uaual f01'lll8 of Justioe are held to be 1n-
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sutfioiont and r Rthllr unrel1abl o Il ~ n n e t hod of d !'!s1 111g 

with questions involving the gelt-'\re~crvo t;ion o f tn~ !~roup 

a9 n whole. lynohing in the "outhern " t 'lteo of runf'l~l on 13 
j 

a "'I)dem ease 1n point. 'i'her e u "")on t h o commission ot !'I. 

ce1'tl\1n type of ofEenoo by n. b J.nc': lr'1.n on n \-;hi t a \T I)!ft:'Tt, 

the wholo oomnmn i ty rige~ t o stM)'I') O'll t whf'.t thf!Y r "'G·l'!'d . 

richtly or'iJrljn(jly. ns P. meneoe to the s nf e t y o f. tile vlho J n 

g roUIJ. :\(Jain the s p rc:ld of ki dn"PTlin6 1 .... 111 p,lven riRe .0 

the samo sense of 80cia l infloourl t , on t h l't p nrt of fl 3 " ution 

ot the population, fl1ld 1'1l~ntly or wr on gly thp lleo'\'l le brtlRh 

aside the ordinnry Jud10inl proOOIHI on the prin(tipln th" t i 

t.t. e safety of th e peo ple a .. n Vlhole whi oh 1s th9larted 1 B 

lIIore important th an the fa1r trlRl of a. Bln~lfJ individual. 

'!iTow this 8uspensionof Judioial prooosa 19 ver.y unuINal in 

modt'rn society and 18 condell'!lled by those who feel thn t the 

arm ot the law 1s strong enough to proteot the people an Q 

whale against any antisocial aots; but 1n nrlm1t1Tn &Oo1~ty 

it 18 aocepted quite rendily and its Justioe 1& unqueRt10nf!d. ') 

Yet even there we f1nd tha t only a fAW offenoes have this 

quBl1ty ot pollution of the oOlll!lunity to BUch lUI extent that 

they ara visitod with thi s ~xt reme ro~ ot puniohment. hcODg 

such ftllt1eoe1al aots among the P.nntu in "outh Afri o R moy 

be montioned: 
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( n) Treason. This i9 fill offence which in c~lculated to 

overthrow the whole system of 6Dvemment. ana. beine; su.\J­

ve rslve of oentral public Buthor! ty i t I'Itr1~ee at t': r- very 

hea.rt ot grou p Ufe. It mny be oommitted either genernlly 

by betraying the peop'le !Ul Ii whole 01' by an ottence agAinst! 

the chief 1n his oa.paoity 11f1 SymbOl1fllngre uni ty of the 

people as a whole. Although the chief ordlnt\rlly was not 

d1fferent from the members of his tribe. e.g. his dress \f1\9 

quite si~ple. h is person was s aored and t reason against him 

was" punished with great firmness . As .soga allYs, "the 

\ Racredne88 attri buted to their persona. the respeot and 

'1 

honour in which they are held, and loyal obedienoe to thei r 
oommand in which ' their's not to reason why'. but submi8e1't'e1y 

to tulfll; the mystioal idea tha t in their ohief r eside the 

11te and wellbeing ot the tribe, that as hend of' the tribe, () 

and &8 such the repository of windom , endowed \'11th the llower 

to guide the coll cot! ve members of the trillal body. and 

nourish the body politlo; 0.11 this Inlrrounds him with n 

halo more enduring thnn any outward oymbaL n. 
(b) Witbhcrl1tt waG a serious orfono. among tho DQIltu. which 

was also tried in a manner different frol!l that observed in 

ordinary CBlles. lhe accused WIlS p&med to be gullty until 

-raga. J. Jr. "AlDuoes Uto and Cl.lstoms" (!,ovedale) 1931 '. 30. 
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he had llroved hiB innooenoe by l1nderao1na Bf"Me torm or 

ordenl used to determine tho gu1lty DArty. ihe general 

b/911et was that in the ordeal wnn oonoentrllt"d 1\ !lowprt'ul 

IIpiritual influenoe or toroe whioh would wi thout t",i 1 either 

klll or otherw1se reveal anyone ..tlo \"'18 eo detHed thnt he 
I 

WtiS ino!lpable ot mtrviv1ne oontaot wi th thie wollderfUl toroe. 

Not intrequently where the Dereon Was 6U1lty, he conteseed 

hie 6111lt betore he underwent the o)'de'll, but the !,e'Otes­

htion ot one' A innooeno€ Waft met w1th this unt"l~ine test 

1n which the odds 86ainet the survival ot the aocused were 

wellnigh In8Urmou1ltablc. 'Ihe ordeal 19 however nlwnYs 

retfllrd.ed as a finnl rosort to be U8ed where 0 ther lIethods 

such ae divination or SlIIell1ng outhnvo not r"aulted in 

oonvioting the person mtspeoted ot the orime. The pun­

ishment meted out to the wizllnl. \·n" to rn7.f' to the round 

all hie huts and to dontroy h11:! GlId all the inhabitants 

ot his kraa18; ThUA aoc1al Justice would be satistiod ftD4 

the danger averted.. Flotm1ng and banishMent were alftO 

re~orted to in the punishop.nt ot lnsR eeriou. crimes. 

(0) Incest Rnd other unnntural sexual offenoes ot this 

nature rendered the ottendor open to Ao01a1 ostrnoi8~ or 

banishment or 1n ensen aooompanied by aggravating c1rcu~-

·ror methods ot d1vinntion and 8mell1n ... ~ out see Junod, IT . A. 
"L1:(e 0:( a <:outh .4:friOIUl tribe." (l<)?7) Vol . 11 pp . 5?~-534. 
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stances to death. The D1 !".n is driven f\la:! troll his krF. ~l 

and is no lonaor tolera.ted in the tribe, und as \':hlttieU. 

ob8erve8}/~isd~ours ot this nr ture were 90lJlet1l!1ft~ not 

pun1shed directly but werft prevented by the superstitious 

tears or the people whioh taught thea to drend thllt Elo!r.e 
'v 

supernatural evil would ~efall the pnrtioa committing ouch 

aoto; they lost onate and were oonoidored 1n the nftture ot 

soroerers , 80 that it any call1llli ty Came upon the comr.uni ty 

such poo>Jle would be regarded as the cause ot it and wauld 

be exte1'lllinated in the B!lIl18 wAY a8 \'izard8 or wi tahes 
v 

(abotakatl or baloyl) . All these onsas oonoerned with 

witchoraft , incest and si.I1ar offences parta~e ot the 

nn turo ot general cleBlUling proceAs8s undertaken to rid 

the cocounity of 6D infeotion endang~ring the lite ot the 

6rouP as a whole. 
'.j 

they provide the rudimentary foundations 

ot the oriminal Inw system which ha,. been de,.e101'ell In 

modem etlltes. The ";ou th .. \ tri can Govemmen t now or oouna 

rohlbl ta by laW the kUling at wlz.u'.lfl and thOM ~}U' 1 ty at 

r~ other I nt1Bocl~1 aots. 7hey muRt now bft ~nalt with by 

due procoss ot In., 'Uld anyone ll'lttin3 to death n Ilo-c nllcd 

wlzllN. would be charged 11th I!lUl'Iler, howl'vf'>:' genuine his 

belief that in doing ItO he UfiR n~tine in th4'l bel'lt llntflre~t8 

I .. I 1. A. r.J~ t.:..> t""" r 

) 
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01' the community. Ono need only any that it oePm9 nqrdly 

equi table to eXl1eitt people who bave been Mcmstomed to M-

other system of juril'lprudf-lnoe to d1.vest themaclvel'l of its J ' 
1nfluenoe ill a short tiMe, allil when it is remG~berod that 

only 300 years ago 01 vili fled nn t1onl'l in 'llrope \'Vero bu rn1nIJ 
r 

hU11dredo of GUsllected. w1 tahes a.fter aubJ ecting them to 

ho rri ble tortures, 1 t w1ll b 6 rlO!'Jn th('t '1119gu1ded '!le01'le" 

who in!l i'ot thane so-called strooi ties ar.e deeervine; of 

understanding nnd , it muy be , of Ayn'I)'lathet10 tre€l tment. \ 

To (lot otherwise would be no more \mJ\lst than it wonld bl" 

to oondemn to death /\ T)~rson who t nd oOl'lm1tted !'l UlurJ.l'I' 

under an insane delusion \Thioh mmle it illlt1OSsiblo for hin 

to realioo tho no ture and qual i ty of h is net or tho. 1; h 0 WilS 

doing wrone; or who Was aotUat"l'l by n.n uncontrolAbJ p. irn null':13 

which. Roman-.Jutoh Law re .. :!lrds aa 0. proper dp.i'ence to Fl \ 

• ohar~e of murder . . For he l'f!trnrd!'l h i!! net nn 1m act of 

JUSti08 tor 1!he bonefi t of the communi t:v an "I Ivhol!". Un­

doubtedly in aoura6 or time the DIU1t1.1 v.11l real10e thiit t.1!o 

oonnotation of tho term "l1l1tisooi nl" hns chl.ng('d. r,J'l (i th "" t 

the "'uprerno Chief, 1.e. the aoverilor-G6n~rnl. CIJ}l rmd ,111 

take Care of all ll.'1ti!'loci 'd MtR but the prOOMI!! of nd JUfl t­

mont .. 111 ror them be aocomTl fmieil by muoh cont\lAion <"nd ll'Iil'l-



understanding and a senoe of injust,icp. which education and 

sympathetic handling alone Ylill allay . 

(d) P.om1cld~ !~onB some primitive tribes this of~enco 1s 

not regarded as a crime but Is punished by exnctlng com­

pensation trom the gull ty pereon or' group . But Rlllonz the 

Bantu the killing Qt Il men I'lnFJ an offono!" ng in£lt the trib", 

or chief to whom all people were supposed to belone. If 

co~penoation Was aBacted for the offence, it wns paid to 
I' 

the Chief to whom 1 t 1'9.8 due and not to the inJured ('ib . 

AS on aot of grace the Ch1ef might P888 on some at the 

compensation to the relatives of' the killed man in order 

to "Yripe their teare". hut he was the injure.J. pnrty. Here 

we fInd thnt private reven6e or blood feuds such ae eyisted 

In primitive til!les in certain parte of the world cuch as 

Australia or the 'ndaman I s lands were not allowed, envec-

ially between Illc!:IbeMJ or the 8tll'18 tribe .t Revenge had been 

taken in hand by the tri~e anj controlleA no that the 

commun1ty by means of ita publ1c body. the tkgotlat or 

'nkundla' , dealt with it an n Boc1al rather then nprlYate 

wrong. Compensation for all k1ndR of homiolde 18 oXBcted 

regardless of clroumstancee, prov1ded the act or bomiclde 

does not amount to treason or witchcraft. (vide supr6). 

·towl e . R. H. "rrlmi tive "ooiety" 

t'( .... , Gj.... rv1w-~ ., ~\, ~ eL ... e.,). I...:, 

" 
(ROll tl edge I 19:!1 1H1. 

f"" .{rCr~ " "1\,~ ,(.,... . 
400-4&9. 
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less olenrly defined are!18 and observlne oustom!'! that va.ry 

in !'lome res;>ecte from tholJe of the other flubdlvl!'Jlonl'l or 

from those of the tribe as a whole. 'llIa triblets ~ penk 

dialeots 01' the Balle lan6\lBge. but namberR ot those 8::'n11 

groups sometimes refer wi th pride' tO~he faot thr.t they 

belone to on" sectlon 1:ather than to ano th(lr. Tl\\ln amrme; 

the Boohuanu 'Ie tind Barolong. DMl 811 e;vmto • f.athhnp1ng . 

Bahurutshe. Ilalt;\"ena . Datilatlfh etc •• all 01a1mlng to be J 
Eeohuana but reoognising the faot th at they differ in forms 

ot speech and in oustoms even it only to a alight extent. 

}.:DOne the Xosn-8peakine section we have the trlblettl ot pure 

:lioRa origin numbering not leas than 25 according to ~oga. 

to whlch must be added other tribes sueh BS the Fingoea . V 
the Pondos and the Pondomise . The Zulu triblets or clan8, V 

acoording to Bryant . the el!linent ;:u1u authority. number not 

lees than 800, while among the Baauto we tind the Eaned1. 

the ~a.rokeng . the Bakwenll, . and nUMerous other blrtn8. In 

admiBistel'ing L",.w among people wi th !meh a IIlUl t1 p11 ofty 0 r 

clans. one llIUAt at times be ()ontronted with the problem a8 

to whether the lllw a),rol1od 1s comt'lon to the dltt~rent tr1be!!. 

If theRe differenoes in the oUAtomR of these trl~e8 Rro oon­

s1derable end irreaonol1ablq. it would obviously be Inoquit-

"ble to endeavour to (\pnly one I17I'Rten to them all when I'IR a. 
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matter or fact they gave allE"clrmee to different t'lY9tel'OS. 

Tn the Transkel where ative ~aw has been reeorr.niRed by the 

courts for a very lon~ time. the (Jourts have otten been 

faoed wl th the question or. deojdin 88 to whotber tI cer­

tain CU8tO was o1l8ervecl by tho _lt1tJo or the 'l"nndo or the 

fembu a8 the Oal'Je ieht be , and th e very usst'lll rIM ot 

allowing th8 mB81etrllte to call together Ii grotH) of Nathe 

"6(1S0BSOra" to declare the tribal law on a tlArtlcuta l' "o1nt 

h!ll'1 b en follol'fed with BA.tlsfRotory relNlts. The fffltive 

1dmlnl trat10n Aot ot 1927 also by implioation recognit'l8S ' 

the faot ot this qUfmt10n 0.8 to whetber Uat1ye r,8W ." 8 

system ie a prnot1oal one by making th1", provision with 

reeard to the pos!'llble oonfliot of lawn al)"',l1ce.ble to the 

parties In any dispUte betore the oourt in the fbl10w1ne 

terma: 

" ~" here the parti 8S to a aui t reaida in o.ren!3 wl:erc d1 rter­

ent Nutive l aws are in ·operat1on, the Native T~I'iVI, it MY, 

to be applied by the court aholl be th~t preva111np in the 

pl ace ot residenoe of the defendant" (":ection II un of: the 

Native Adl'tinistrntion Act 36 of 1927). But In spite ot these 

v~rla~lon~ In tribal customs it may be Auld that Uative 

law 1s a sys cem tor in 61'1serltials we find that the Bnntu 
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t r i bes not only in ';outh \frica but throughout the whole 

of Afrioa w.l1erever they arc to be found. ehow a remsrka'ble 

elmil ar1 ty in their custorna~J ob~ervance3. For exp~~le. 

lobol n or bogadi is an epsentlal of ronrri~ge in prRct1c~lly 

the whole ot Dantu A!triCf\ , althoueh tl". e loboln take", 111f­

larent tom aIDong ditt'erent trlben. ~IB Brooi~e$ p01nte 

out 1n his "rietory of :~!lt:l.ve J"olicy" . "t~,e variau,", P:>nt'J. 

tribal Ayste~~ ar& very ~uch closP!" th~ ·h. oyste~3 of 

COlll:non !e:lJ of thq'e ormntrtcs whioh buna. on the ';Ou.~f 

JU3t1ni!lI1. ':hey are differeD t d1r.,lecta of. tJle stll'le bng­

u?'~e. ':'or instance, ukuloboln (the 80-0&11e,1 bridl!' "rioe) 

Mont: the Jl.mak:lamba often took t~form of hoen Planuf ctured 

from native iron. in the 1et'luto ot cr.f;tle sheep f'.nd 60fl.tfl 

togethe r . ~f, the l\mt'.to!l51l Q! i'ortume!'l.e ~!!£Z. In times 

ot !"cnrcity baskcto of corn and even or stones havil be9n 

used as tok"ena . ru t th e im:tit1}tions of ukolobolq ihel! 

and j ts effeot in stat'J.s and Inheri tnnce 1 e exsotly the lIalllft 

in every Oaf'e.'" The BfJ.l!le oonclusion WIlE! arr·lved at 'by the 

"'outh l.trloan ~l'tive ',frairs ~oll:ml~elol'l ot 19n~-:1 whjch re­

ported that "it may be f'a11'1y RaiJ. ot the l~l'itS ve" ot "outl 

trlo tl thet. al thouch there (Ire vn!"ilttlol11: ot deta1ln in the 

, la'.~9 or suocosoion 8lld inhori tnnoe, and in other cu3toml;! and 

·Brookeo, F. P . "lristl)ry of 7htivo l'ol1oy" "'). 173 
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ufl8ges, of the various tri bes, th ero j , B gr ea t rim 11 1rity 

in~heir tribal systems. " * Naturally now that ~~ative TRw 

hiS bften granted fuller r e coen itlon in ~out.h Atr loR, n ow 

that we have two 1'l6tive Appeol Courtawhoe8 duty it wIll 

be to expound Native Taw end e~t8blish it more ti~ly in 
I 

the country we oan expect to see It develop into a system 

even more than it has done in ~he past.. It must be remem­

tared that in the olden days the chiets' court9 were not 

oourts at reoord. I.e . the deois:j..6na ot the CBses were 

not recorded so that they could be referred to Inter by 

was of preeedent. The de cisions vlfJre reoorded in the , 

~eMorieB ot thc peo ple and were handed down by oral t rad­

ition from generation to gen eration. It need not be won­

dered at thnt \79 should find diaorepanciell and differenoes 

in the GUstoma and usages of the v arious tribes, ae eil16 th ey 

hl'd to depend on RUoh an unreliable type of' record for their 

law . Under the nRW system. however. p roper reoo l-d will 

be ke:r>t or the Osses hea r .i in the court~ or the ohietR, 

the native corom! ssioners. th e Nnti va o\ppe'l1 "nd Di vo r c r 

Courts or th e l'ransvllal and Nat al on the oth ar h flnd and 

those of the ?ree 1ta te a nd the Cape on the other. In the 

case ot the Bative .\ppea l Courts n rovleion 113 fII 'Ide 1n 

• ':bitt'ield, ',t . B. " ~outh Alricnn Jro tive Law " p 3. 
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secUon 14 ot the Nat1 ve .. \(lrninistration Act ~B or 1927 

tor the bringing of calles before the -\Jlll e1llte Division of 

the "Upreme ourt of South Afrioa where a Native ~ll1>oal Court 

has given oonflicting decirdons within its own area ot: 

Jur1l'1d1oUon. W1th all these oourts \'Io*1n8 t tt, end 

w1 th the Native population bt'tooming !!lore , (luth African 

rather than purely loo81--Natlvee belonalng to all tr1bee 

are to be found 1n all!loet every p rt ot the country nO\1-­

the task or harmonising even the confllctinc usageR and 

au,etOI!lB of the different trlboa is \voll 1n hlU1(\ . 't'duo ., tion. 

travel, rao1al dleorim1natlon against all of thPM without 

any d1 at1noti on a.re all tend 1n~ t o produce race conRc i ou s ­

ness among the Ban~l . and thIs will help to remove t h e 

Yliriations 1n the! r oustoms, eo that 1 t Is no+; unrer <'on­

able to suppoRe that they will eventul\l.ly all eubRcribe to 

their own loga l system, especially now that it gecmn to a 

po11oy of the government to discourage exemption rrOOJ Native 

Law wh1ch We Mall discuse in a later chavter. 
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1. The Pami1y Is the unit o~ Bantu socioty . Thero 

1. no person in th group here ~o 1. not d1rectly co~­

nacted with or attached to aome ~amily or other. 11 

the relatlonships Into which one enters with one's fel­

lowmen, all the contacts that ono ltakes, are deter::.1ned 

by, and In 11 large meaSUl'e depend upon on ta connoction 

vi th some t~ly group. ~ thor the Indly1dual 1s l1ablo 

or not for his act10ns, whether /ecan" sue or be S'led 

In the leznl d1sputos- whlch are so apt to oocur 1n 11fo, 

w~om he ~~y marry and on w~~t cond1t10ns, whnt ho ~~y 

do w1t~ his property during h1s ll~etlme or what ~ln 

kinsmen may do with it after hls death, und ;r 't'TL!l.t con­

ditions he may make a valid contract a1ther bindine h1~ 

solt or anothor--a1l those and r.any rr.ore qU(Jst10ns Can 

only bo solved . -on a mn's tamily pos1tion has boen 

tully determined. By tar the grentor porcents~e ot 

casee uhich fsll to be dealt with in Bantu court 01' 

law ar1se out of tamily relationships, and conso~uont­

ly we £ind that t ho law of persons .hlch ls family law 

par excellence 1s t he most hiChly d~veloped aspect ot 

\ 
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Bantu 1 •• , and will well repay the closest aCl'Utlny by 

student. of Sat1 •• law. 

Bot only 1s the family ot grOllt 1!!portance" in Bantu 

SOCiety, but 1t can be shown to be so as an InstItut10n 

1n human soc1ety generally. 

the dov.lopment and fUnct10n 

" " ~ her 1nteresting study ot 

ot the ta!r.11y both past and 

present , Helon Basanquet wrItes as follows about Its 

purpose: -'1'he purposo ot the family. as conceived by 

those who ha •• retlectGd upon it. has varied oven core 

than its extent. Some" tind in it n:a1nly an institutIon 

tor the Care ot children, whose state ot helplessness 

is prolonged so tar beyond that ot the offspring ot an-

. Imal; others, again, say that Its original pur;oae was 

for t he sake ot t he parent s and t ho ancestors, t hat t heir 

cult might be presorved; and the~e have cortainly bean 

long perIods of timo tlltOng groat peo.,l es when this eative 

soems to have been tho predominant one . Othors, again, 

mainta1n thnt it "had its origin in private property and 

was organisod tor purposes ot Inheritance; while others 

yet again tlnd In it only a device wh~reby t he rrnn Is 

enabled to turn t he labour of w1fe and chi ld to his own 
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account • . To ao.me i t 1a the e.spressioD , ot a re11 g10n , 

indeed ODe or the BIOst primitive and ult1Jtate of re11g­

ions; to others a morely material)pbenomenon, exp110able 

entlrely OD economio grounds. The or181D of just1ce. t he 

source of la., t he fountain ot morality. tho necessary 

prelude to the ~tate, the moat ror:ddable rival to t ho 

stat., a merely passing phase in the devolopoont of civl1-

is.tion. an essent1al oondition 1n all stages of h~n 

progross; all t hese the tamily has b on hold to be , and 

for Dearly all vl.w. aome justltlcatloD may be found In 

past or present. • • 

2. !!!! NatuP'..,2! !!!! Cantu FalllUy. The Bantu l"ntlily 

1s In several respects similar to the agnat1c f3rr~ ly of 

early ~o:tan Law, I.e., the aggregate of all t hose who 

bolong to the Same household or come under tho potostas 
. \ 

of • slngle ind1vidual known as the flnumzona or ~nin1=l , 

1 ••• , t he head or the ownor of the settlement. con~onl~ 

cal led 1n south Afr1ca t he Kranlhead . The Krnalhead 1s 

nor~~lly the oldest male 1n t he tam117--feuales. baing 

perpetual minors , were not eligible tor tbe position savo 

~ Bosanquet , H. -The Pnmily· ( Uacmlllan) 190G p . 5 
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1n exceptional o1roumstaoo... ~hi. rorm or the Pam1l7 

1. that known a. the .auiarohal Pam11J' one of whoBo 

c r,J.ef characteristios 1. tho supromaoJ' 01' t he father 

1n the t'UI11,.. It 1. 41t't'ioult to detennne whAt is 

the source ot' thi. pO"J' OJ' pote.ta. 01' the lcraalh ad 

o.eJ' hi. t'amil,. OJ' O.GJ' the iDlllate. 01' his kr al--it 

~7 be due to the tact 01' hi __ upeJ'lor physical strength 

as against hi. wlte. 01' w1~e. and oh1ldren, or bis 

1t1sdom and oxperience as t • oldest memboJ' of the ramily 

or to t he tact that belns the prog.n1tol' he has t ho 

dominion o.er h18 nt. and Children In tho nature 0 1' 

proprietary rights. All these rea.ons Bosanquet maln­

talns ~st yIeld In . importance to tbe tact that the 

:.:raal head Is the repository 01' tamil,. tradition , " and 

Just 1n croport1on as f ami ly tr~d1t1on 18 hold t o b3 

ot Importance, the Head of the Famll7 retalns the pe­

culiar dlgn1t7 .bloh attaches to him as the maln store­

house ot' trad1tlon and personal reoollectlon. Amonsot 

people whose ~ln 01' 80le re~iglon 18 anceator worship 

this dignity and authorlty are re-lntorced by t he >1i.1010 

woight 01' roligious sanctlon. and It 1s t he fact 01' 



\ 
(92) 

anc •• tor worship to whioh scholars now attribute the 

abaolute po •• r po.s.ssed by the Pater in the Patrlarchal 

Family. Se alone kn •• the traditional cult by which 

the d eparted anc •• tora •• re to b. worshipped and a p­

peased . and he alone oould pass it on to his eldest aon. 

and ao ensupe the continued ~rosper1ty or th Family. 

Thus any member of the Family who should out hlmaelf 

looae from the authority of tho Pater. not only debarred 

bimself from t he protectlon and favour of the ancestral 

gods during his life. but condEt:tned hi~91f to rr:1aery 

1n the world of spirlts. where he would be excluded 

trom t he family oult. o~ . Th1s 1s pre-emlneotl y true of 

the B~ntu family where t he ~raalhe d as regarded aa 

the direct representative of t ho ancestors and the 

mGd1ator or go-betwoon between t,ho living and the de­

parted n::embers ot the famil y . Under h1s pows!" the 

~nuozBna had (Il h1. w1 fe or ~lves tor t ho Bantu prac­

thad polygyny . (II) t he ch1ldron or h1s 1'71 vos natur-

al or adopted, ( Ill ) h1. younger brothers w1 t h t he1r 

W1Y8S and c hildren, (IV) hlG rather's younger brotho~ s 

• Bosanquet. H. -The Famlly" U~acm111o.m Co.) 1 :;06 /t -!? , 
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w1th their wives and descendants. (y) any othor persona 

not necessarily blood relatIves who hav1ng l ost or a~an­

doned tbe pot est as of the1r own natural ua I hend s r..nd 

voluntar1ly placed t homselves UDder his. The kraa l haad 

was t h only parson who- wl1s s u1 juris (I. e ., Q r.''lj or) 

1n th1s group ot pooplo. At l aw be owned all pro ?orty 

In trust tor t he houBohol (not 1n absolute dorrlniu~) , 

o.nd although I1S a r ule bo a l loca ted it to t he dlf,'eront 

housos forming part of h1s ftmuzl - (household) I n the 

l ast analys1s 1ts a~nlstrat1on .&nd managemant ror.aln­

ad In hi s hnnds . J! alono could make contrnct s blndlnz 

on tho bolo houoohol d , altbough be ~ght use a ny of Its 

members 8S n a30nt. He alono posooss ed tt e f ull 10C118 

standi i n judic10 , l .e., tho rI ght to suo and be sued 

una '3iotod in the Bantu court , ~~~ be W5 S r as ponsiblo 

f or tho peaco . ordor and good gover~~nt of his ostab­

l lshrr.ont , both I1S regards temporal and spIritual mattors . 

7.1 thin the .sphere ot h1 s household ho coCbinod In hi s 

o wn person ad.nnlstratlvo, judicial and reli glolls func ­

tIons . 

• 'he n 0 consIder tho nat ure ot ")ntr iarc!'fll :l o,~or , " 



s.y. 1110ugbby. ·oup tirst l_pre.slon 1. on. ot utter 

aaton1~nt .t t be scop. ot It. apparent despotism. 

As .galnst tbe IndlYldual the patriaroh has the Dole 

right to gardens .nd •• 1ng lands, claims to dlsposo 

or the parsons ot sons and daughters In rriag nth-

out regard to t hQl r nshes; controls the activities 

and oarnings ot the members ot the family; can depl'lYe 

t hem ot tbeir share ot the tam1ly. P098oss1ons and ~ro­

claIm them outlawsJ and In Dome districts is abl to 

pawn mombors ot tho tamily or sell them into slnvory. 

ostensibly he holds tho po,or ot llto a~ death ovor 

the mambers ot tho ramily at least till thoy have pass-

04 through puborty ceremonies into th largor co~lty. 

fl e permit. no zomber. of tho ramily to be s llont con­

cerning anything that has co~ to their kno~ledgo and 

In matters ot consc1ence and relIgIon he Is pontlflcnl . 

In a word, plltrlo.rc~. al po .. er woars tho semblanco ot shoor 

tyranny ovor the IndIvIdual . But In practice it i8 held 

in check by =any influoncos . - * The otove is probably 

an exag~eratod account of tho po~er or the !raalhoad .ln 

•• lilloughby , "' . C. ·Raco Rolations In the ~ew AfrIca" (Oxf ord) 
1923 paBo 89 
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Bantu soo1ety , but , a t le.~t 1n tbaory Bantu kraalbeads 

olaim to have noat of tbe powora stated. Custom ho -

over seta many checks upon th1s apyarent dospotl.~. 

A~ong these ~y be ~Qntioned tho kraalhond'. natural 

at fection tor t he ~ombera ot b1s farnlly which was un­

doubtedly greater than 1s otten real1sod, hIs sensI­

tiveness to publ1c op1n1on which did not al~oq undue 

exceSsOD 1n tho exorc1so ot po~er, the prevalenco of 

tho mothod of consultation with tho sonoir reale r-orrbers 

ot the tamly who tormod a kind ot tamily council, the 

power ot his wives whose apueals tor the mitI gat10n of 

his soverity wero not always unhoedod, and tho sonso of 

duty and responsib1l1ty whi ch was developed to a con­

siderable Gxtent 1n Bantu socioty. Last but by no moaDs 

lenst ~uot be mentioned the fn=dly anco stors who t hough 

departed oxercised a tremendous influence over tho Pater 

1n tho exercise ot h1s potostas . ~any ot t ne Inr.~tos ot 

tho kraal bore the names of theso departod ~rebors . and 

any UDtO~ard acts or cruelty and miD rranaeement ot affairs 

1ncurred the displeasure of tho gods who m.e.da knO>nl their 

nnger by means of disease nnd di saster, 1n dreams or 

omens and t r..rough d1 vlnatlon. Thus It .T1 thi!l t ho family 
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there 1 •• lug ..... ur. ot eow-nn1ui. ownorshlp D.Dd 

Jolnt oontrol, and • proportionately he.Yy collectlve 

rosponslbl1it7, wblch amount. to • kind or perpotual 

and universal .oret18hlp and guarantee agalnst pauper-

lam." -

~. The statement that the kraalhead 'was usually 

the oldest livlng male member or the tamill has to be 

quallt1ed bl polnting out that upon the death of the 

"Knumsana", he w.s suoceeded by his eldest son uho 

assumed th$ status ot his deceased tatber and held s~ay 

ov r all those whO had co .. under tbe potestas ot his 

tather. 'thi& 18 an important dltt'erence t'rom tho Ro­

man Patr1archal tamily where upon the deatb of the Pater 

all tbe agn&tea became sui juris. ' I.n tbe Bantu f o.m1ly 

at .ny one t1me there was alwaY8 juat one parson ~w . , 
Wa& completely su1 jur1s 1n the household, namely t he 

kPaalhoad. As 7e have Just s8en ,he as not nocessarily 

the eldest male, but ~ght have jurisd1ctlon over h1s 

uncles "ho had been UDder hi8 father's potestso durIng 

h1s 11fet1~s. Not infrequently the heir to the kraal-

o '''1110ughby, -:T .e. "Rllce Problems· (Oxfo t"d) 19, 3 
page 09 

j 
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hoaci ':Ia. under as •• aDd .0 dur1ng hi. minority one ot 

h1. paternal uncles acted a. kr •• lhead 1n h1. ata d . 

Th111 art n led to fr1ction because upon the holr reach­

ing hi. yoar. ot <Uscretion and attorr;pUng to asslmO bls 

rl~lttul pos1t10n. the unole now accustomed to the ex­

erclL.a ot powor over t be 1~t •• ot t bo kraal SOI:lGtlmos 

retused to rel1nquish ottice nnd so usurpoo the ,position . , 

ot 111. nephow. , ltoreover he might have a son ot his om 
• 

tha1; he endoavoured to ~~e tho t'utUJ'o kraalhead. It 

he !Iuceeoded 1n doing this. tho beir deprlvod ot hi s 

r1ghts generally abandoned his homo. Oond (lccor.r:pan1ed by 

the members ot the tandly loyal to h1m. sot up h1s own 

ostnb11shment olsowhoro. t hus touncUng a new :a-Qsl. On 

the other hand It tho uncle tailOO to usurp his nepho3 's 

rlghts. h e also . 1n ordor to void tuturo friotion mi eht 

seek to establ1sb himsol1' and his supportors tltmy frol:l 

tho seat ot pos slble d1sturbancos. Tho~o troublo s oc-

c ss1.onod by regonc1os occUJ'l"od most treqllently in the 

famil1es ot chlof. . A Ch1e.f gonerally rronrriod hi . 

Gro!],t WU'o (1.0 •• tho mothor ot t he t r 1b e ) l a te 1n lit. 

aooordlng to t h e prlnci ple t ha t . c hlof :;.ust not soe 

\ 
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the SOil ot hi. eon. 1 • ••• hi. grandson; this was due to 

the toar that when his son reached the age ot discretion 

and became a J:l&J'rled. man. his own tather, now an old 

man might surfer eoUpse In compllrison nth his tuture 

Deir a8 r.gards practlcal wisdom and inslght Into tribal 

disputes, mlllt!1l"Y powers and genoral favour with hl. 

subjects which mlght load to t he old chlefts deposltlon. 

'rhus In eftect the old chlef sateguarded hls own posItion 

by his late marriage, but lett hls son or heir to work 

out hIs own salvation wlth h1s pat ornal uncles. An 

interest1ng example ot the trouble caused by rogoncies 

occurred when Ch1et Tshekedi Kha~ ot 8n mangwato tribe 

1n the Bechuanaland protect orate took up the chieftain­

ship atter the death of b1s brother SGkgo~ . Sekgomo 

was the eldest son ot Kharre. and so succoeded hi. father 

at his death. sekgome himsolf d1ed shortly aftor h1s 

tather , leav1ng as hl e helr n boy tour years old. Con­

sequently Tshekedl , the brother ot Sekgome. was appoint­

ed Regent . Th1s WnS in keeping with the customs ot t he 

tr1be. aut Tshekedl had an elder si ster who claimed 

tnat She or her husband ( for she ~as marr 1ed) should 
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have been appointed regent. expeci.lly 08 Tsh elredl as 

!l" .. ma ' 8 son by hl. seeond wi r.. whore s ahe 1'1!1 hl s 

dauCbt er by hls flr s t wife . Kt.~ wn not po lYeYnist . 

but be had marrled twice durlng h ls l1f etimo. " o~ce 

the oompllcatlon a nd contuslon In the ciad of hi s 

daughter. The r e sult WIlS a serle8 of ,dlsturb nco!) ~;\lch 

noarl,. culminated in tho dea th or Tshekodl. Thono ~oro 

quelled b,. the British Adc1n1stration . and tho rl1httul 

rogent Int Inad In his pos1tion. It Tshekodi should 

latar r efU te to s1ve up the eh1erta1nablp. t ho trlbo 

might d1 vide lnto two soet1ons. somo following hie nnd 

others t he rI Ghtful chlef • 

. , . Hoxt to t he kralllhend 1n pOlfer Cat:l8 t he ~rr1od 

~~los tormlng part of h1 s ostnbllshmont. e spocially in 

ro~nrtl to matt ers atfoct1 ng thel" particu lar ":-.OU!)/)s' . 

'If1 vos and ehildren. Thes e carried mal e s c onsiatod of 

hls o ,rn t::arriad lions . hIs mo.rrled uncle!) and l:lllrrl00 

non-1"13la t lvGs attached to his uaal. Yet e von tT1th r\Jgs.rd 

to th.,se 1mportant atop s ere.not taken witbout the 

Imowloo /Je of a nd c onsultation wi th t h e l.~n=ann "1.0 had 

t ho gener~l ovorsight or tho kraa l 1 n his hnnda . 
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arried wo ft and widows were minora UDdor t he double -
gu&l'd1an8h1p or thoir husbands 1n particul.ar and the 

kraalhead generall~. ~ttor t ho doath or hoI' hu~band 

the woman foll under the speoial guardianship of hi s 

heir . Xach married woman lIved 1n a separate houso, 

and to oach house was allotted a piece ot land for cul­

tivat1on, and a n~er or cattle, shoop and goats , 1f 

any, tor the ~Intonnnco or the house. If t ho husband 
• 

wh o bud t ho general n-anagen:&nt or thls property r.I19uSGCl 

or a11enated it to the detrIment or d1sadvant aGe of tte 

houso concerned, it was t he duty of the wifo to a p aal 
, 

to t he kraalhead, and it not satISfied, to t he c '~ler 

ror t he protect1on of her rights and those ot her chi l-

dren. Similarly aftor tho docease or bel' hu sbund when 

she had to look to the heir ror maintonanco, 1t c1C~t 

also becomo nece~sary tor the Uido~ to appeal to t he 

kraalhead or t he chiet for protection aga1nst t he heir. 

But while marr1ed aomen and w1dows possessed this par­

t1al locus stand1 1n judicio , d1vorced women and un-

marr10d women d1d not --they were perpetual cinors who 

?lere under the guardiansh1p of some r::al.o %!!3:'l!:>OI' of the 

taolly who repr980nted them 1n a ll act10ns at l aw by 
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or againet the 

5 . TIL. Clan. Although the tacily w&s thus almont 

Q selt-sutfic1ent un1t or group. the Bantu 11ved to­

gether 1n co~itles oons1st1ng ot a number of fami lles 

such -as the one descr1bed bove. As a rule these e~ 

rr.nnlt1es wore sl~ly onlarged tacdllos 1n wtich the 

group as a nhole clalmed to be descended from a co~n 

ancestor. 'Thus In any partloular o.roa we mlght r1nd 
\ 

a nur~ber ot separate f'arnilles l1v1ng 1n separate ostab-

lishments, but all answer1ng to one tamI1y na~. e.g •• 

!.~akanya or t'noml or Qll!!;edo a s tho case might boo l'hes9 

enlarged fami11es are sometimes callod Clans. ~02nny 

was str1ctly observed. o9~eoial ly by the com=on poople, 

and breaches of t hi s rule were punished by death In ex­

treme casos or by banlshrront . Oeensionnlly a chlof I g­

nored this rule and married G t1Ol!:an belonzillb to tho 

Same clan as himself. ~hore this wus done, t ho part1c-

ular famlly from whi ch the girl .as taken had to change 

its name I=edlately and so a new clan WIlS formed. !Uld 

t ho exogamy rule was observed ex post facto . ,\ S Bryant 

says , "the clans wore f ormed ffiostly by Q prOCODD of 1n-



ternal c1.avage, a klng mal"r~lng a clansvo:!4n (tech­

nicall~ a sIster) against the co~n law ot exo ~ my; 

whereon to put things right the taRily ot tho brIde 

(or oxceptlonally evon that of tho brIdegroom) by 

comxcn usage, rocelved another clan naoe. and 'the 

ting h d marrIed outsido bis clan' or 'tho princo had 

bocome a difforent cl.nscan' -.. DryRnt maintains 

that the tundamontal unit lin the Bantu polit1cal system 

~ag the clan, 1.0., tho cagnltied ta~ly in ~hlch all 

aliko wero descended ~rom tl:lo Sal2:8 orl81nal ancostor, 

all ere ruled by that o.ncei9tor' 8 direct 11 nng ropre­

sentati vo, and all (at 100.sl; In those tln:osJ. d"olt and 

noved togother in one great block, but aid not Intor-

t::arry, n:atos bOlng sougnt outsIde. 'j1;J In tho opin1on 

of lrany this unit Is too 1:u'30 for practIcal purposos, 

at any rato as r I' ss tho 1el:a1 1'01 tIona ips bet\7eon 

IndiViduals wore oonoorned, and ~h11e the olan may be 

the unit tor militar. or intertribal purposes, it 80ems 

botter to regard the s:JlS.ller family group as tho unit 

ot ~antu socIety. 

• Bryant, A.'i' . "Oldon Times l n 
Longma:ns 

IbId page 15 

~ululand and Natal· 
1929 pace 37 
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G. The '1'rlbe . A larger un1t than the clan 'If 9 t he -
tribe. This Wl19 mado up or a nurrbcr of cl!U1s o "1n3 (11 -

legtance to one Paramount Chief .ho oxerci sed over t he 

Clans under bi s Ju~isdlction tbe same po~ers that t he 

Kraalhead or t b e Head n exercIsed over t he1r ~o9poctlve 

groups. The trIbes l1yed Inde>, ondently under t Heir ge;:,­

orate ohieta as is sti ll tho case Il%ong the Bochuana 

toc1a,. . Thus Chief KbaICll baa authori t,. onl,. oyer the 

B~gwato and has no power oval' t h e Bakhstla , although 

t he,. also belong to t~e Bochuana s ction of t ho Bantu. 

OCCaslonall,. a chIef arose who by superior =dllt~y 

strategy eonquorod a n~bor ot tribes and ~de himself' 

king over t hem. A good exampl e ot t h is W . 8 Chokn, tho 

gr~Qt Zul u Chlof. who durln~ t he earl,. part or t ho 19th 

century unitod nIl t he Zulu t r ibos under h1~sel f , and 

spread his ki ngdom over the greater put of 50ut !1 Af'r l ea . 

His power or t hat ot his successors waS lat~r bro~on by 

tho uhite mnn, and t oday wo rInd no such f!al'a!:lOunt chief 

among t he Zulus, although t hey atll1 l1TO under tribal 

cond1t1ons . In Busutoland, on t he other hand. we have 

an example of a Ch1 of.-~oshesh--w.bo co~lnod a nur ber 

o~ tribos i n a peaceful way, a nd t h UG f ormed t he Basuto 

I 
/ 



- nat 1on- or moder n t1mes .. hioh atill baa 1ta pal"a:our. 

Chier. 

7. Emancipation ~ ~ Bantu Family. e haye al-

I' ady soeD two ,"aY8 1n which ms!cllors of a Bantu family 

might bocome emancipated Bod so ac~ulPe the 1"1gbts or 

bolng sui JurIs . namely. (I) b, voluntal" l ly abandoning 

the potostas or the1r kraalhesd oPing to d1ssatisfaction 

or dlsagp8o~ent . with consoque nt disturbances. with the 

nov rlol'd- of the r~ly; ( I I) tr~ough the death ot t he 

kraalhoad when his holr bee~G a major and 1IIas t horefol'e 

emanci pated . ThIs latter ~sy be called natural emancI­

patIon. On t h e othol" hand an inmate of t .t.e k-Paal rr.1ght 

be err~ncipatod . by the kraa l hend with t he c onsent or the 

cblef or might be publ lcly disinhorited for just cause 

by hIs kra ulhead and so oxpelled trom his homo. 3=an­

cipation conveys the ,ri gbt to becooe a kraalbead. to 

or ~ct a separate establishment In the same or any othor 

distrlct and to transact all the business of 11fo In-

dependently or one' s father or former kra9lhead . Such 

a n e~ancipated individual . howevor , had tho ri ght to 

at t ach hi rosol.f' to SOtrO other krgnlhoad and thus bocoJr.O 

allen1 j urIs again as t ho I nmate of BOtra other kraal . ~ 

• Sao s ection 9 2 of t he Natal C~de of Native Law 19 
o~ 1 831 
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But it t:ro.st be remelnbored t hat thore WaS no sueh t t: in~ 

a~ tacit emancipation in Bantu Law. The coro fact of 

a son leaving h1s f"ather ' s kraal a.nd building 9. ~ep'!l r!lte 

one for himself" did not automatically ar.ount to e~ncl­

pation from the kraalhoad ' s control a~ anyone who 

alleged such emanclpation had to prove i t Qffir.~~tlvoly . ~ 

Females ~ore nevor omancipated and vere always unuor 

the guardianship of their f"athers (or their heirs ) or 

t heir husbands (or t heir he1rs) . The position of \"Jonan 

is put vory vividly. 11' harshl,.. by " 1110ug1'.11,.. ~3he 10 

a perpotual child. to be chast1sed when she is nauc~ty. 

potted when s e is com~liflnt . and passed on l1ke otllor 

breedIng stock to another guardian .~on ber pro sent 

lord io dead . " ** 
8 . !i2! !!!! Fllmly arises. The normal method or ,sot­

ting up a family In Bantu soclety 10 by mnrr iu£o . This 

was n matt~r \7lu ch formed tho subject of arrun£e~ur.t 

bot\1oen t wo r ami ly groups In 'iThich t he wl ~he3 of t ho 

actual bride and brluegro ,m. espocially tllo se of t ho 

former . were of far les3 i mportance t l1an t ~ one or t he 

10"aalhoads o.nd the fno11y councll « "hleh gonorally 

* Soo t he C 38') or "!:aralo. vn k'bi1ann" (1917) Ti . ii . C . 32 
v "lllloughby, 'j . C. Ibid . page 117 ( In sp1to of hls 

long stay ll::-:onB tho Eantu , thls . aragro.ph sho\"I9 t ha t 
.I1110ug;lby fai l ed to -;ot a corroct percopt10n of t ho 
ponl tlon of ~o~on to Bantu aoc1ety. ) 
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l'a0l118.1 the dollcat e .It atioes rIslng out o~ tbia 

c untr ct . It lr:J.ght bo :ont1onod 1n ? sslne that r:nr­

rlago by oaptwro and bJ o10~e~ont ore prnct1 ~od to 

a cor taln OnOl:lt . The rorear 115 clOlll'1:1 An o:lltr -

le~l ~thod o~ obts1ntn a to ~lch could only bo 

0011l1tODilDOod wl':on a stnte ot " !' oxlstoO bot"O.)ll ono 

trlbe 01' 01 Ilrod anothO!' . Tho IllttG!' CIlS 

ot c lrcu!l:vontll1g tho objoction ot tho pa!'oDta to r.tat 

1:'as oc1=1ttocHy a love m"\tc.~ but ono Jhlch dId not co -

m ad ltsolt to tho eldors (abndIl1~) . hon tho 010, 

J:lOnt " ~ad alron~11 ta'ton plsco tho paronts ,;onorn111 ac-

qu1000ed 1n tb ltu.tlon, Qnd contentod t~o=901vos 

1f1 th Oll30ti n<; I!L fino for t ho olopo:::ont Ilnd do nd! Dt1 

the u(lWll lobol. . 'l'~.1a CU(ltOl:l kno:;n os fUimt 111 " 

IS ~ul11 dlseul3aod 1n t !"".o 0 o ot ·~011(lana va TO 01.-. 
(2:'1 . . C. ) 183 1110111'11 1n t _.o 'l'rfln8~ollln Tor l'1 tor1ea p=,oa1 

C.,' trt ( q;li vldo) . 

9 . !.t2 !'!s , nUnls 2!.. ~ ~·I\rrlal:';o . Tho 09:lont1n1s 

ot a C:lntu cur!'1 ~o aro 09 ~ollo' 0; (1 ) t ho eonoont 

ot th~ contr etlns - !'tl ; ( I) tr.9 n~~~o~t or t 0 

'In~ ot nrrnn~o~nts tor tho ~B~Qnt ot I.obol or 

Bo:adli (I::) tho toronl handina ovor or t 0 ~rldo by 
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hoI' poople to her husband's people . 

There are cortain other ritos. ceromonies and f easts 

usually 8.osocil1ted "Ith a marrI!lge in Bantu soeiety~. and 
/ 

dIfferIng from trIbe to trIbe or from locality to locality. 

But thoso are not ossential and tray bo omittod, Qltl~ough 

thoy rarely are, without 3ftoctlng the validity of tho 

reaPrlage . provided the abovo montlonad oS30ntinls aro 

presont . The contracting parties consist of tho rather 

or gua.rdlan of the brido, the bride, tho pro3pcetive 

husband 's father or guardian or his ropror,entativo and 

tho bridegroom. . 

Conoont o f tho Parties. As a1rendy notGd, 1n tho 

oldon days t ho consont of the brido was not of prime 

irr.portanco . and ,~ccasionally girls ~ere forced to r~rry 

mon for whom t hey had no desiro. 01rls nero pract1cally 

compelled by publio op1nion to aeoede to the v1sheo of 

thoir parents or guardians. But the ~ther of ton ox­

ercised her influence on behalf of hoI' dau3hter and in 

tho last ' analys1s the girl could 1n an oxtrome case , 

appeal to th.o chIef of the trIbe who often ordered or 

porsuadod the fathor to abandon tho project. Today ~th 
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the trblt. man in control a forced ~iage Is invalid. 

nn4 girls .!mowing tMa do not hesitate to complain to 

the government of'tiol.l. in regard to atte!ll.pts by t .'e i r 

guard1an9 to 1'01'0. them into marring.. • 

In Datal according to the Code of' Native Law any 

kraalhead or other person who coerces any 6irl to rr~rry 

against her will 1s guilty of an ottence. I t 1s also M_ 

ossenttal ot :a.!'riage there t '".at the intonded wife s hall 

declare in publ1C to an .Offlclal ~rtage ~itnoss. on 

the day ot tho rri sa. that the proposed marriage is 

procoedlng with hoI' own fpoo utll and consent. In Zu1u­

land also by Q proolamatton 01' 1S87 it ts not lawfu1 tor 

any person to compel s ~a.onn to 

ot marr1age or to marry against 

enter lnto a contract 

hal' utah . I t hO QS wlth -

out aaying that tho ordlnsry ative tather regar d s t hi s 

so called protectIon of the .girl as an enCrOtlCill;'lE!nt 

upon h1s rights as a parent . loadIng to the di sruption 

of family lIfe and the weakening or parental c ontro l . 

But · the state nS the Upper GuardIan of all persons re­

servos to Itselt' qui te .1ustU'inbly in our opinion , t ho 

right to int orfere on behal1' of minors , or I,hom advnn-

* See ~d1enl va PezQnl (4N . A.C. ) 212 
Soo ~aba V3 ~t01a (1910 T . P. D. ) 904 




