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to use it in thet connection. The sdrinistretion of the
Poss Law 18 even worse. The indlscriminste end rourh men-
ner in which thoe Police demend preses ond hoandle those
| vho do no% pos=secas :thom is very irriteting, to esy the
r lesat. Therefore from nll polnts of view to the native
oind the passes represent the heirht of injuetice, bdos~
suse on the fsce of 1t they hsve nothing to 4o with the

publiec welfare which thoy lnok upnn as the bsais of »ll
Judiclal sdminietretion.

i 8 gam Pivisions of Law.

. When we execmine the lerel system of my modern etste
we ¢qnm111 find it frlle into certein more or less cle-
lgu ‘domled divislona. The detslle of the systeme under
t_hq 'nl'lm divielons will be found to differ consider-
i‘kh thOOMioal jurtsprudence shows that the divi-
llm u'. plrly unifors in a1l clvilised stetes. Thus
' '5 ﬂﬂ thlt ell 1“ mey be divided inte Publie LII end
!.- Pnbne Lew 1s concerned with those suits

p m‘ 19 meh et le~2t one of the ;&rtiu i not en
I{aﬂumul but & stote or o nat.lon’.* For exemple orininsl
ll a part of public law, boonuso in & erime the pnrties
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before the court usuelly include on the one hend the

stste or the crown or the representetive of the crown

in the person of the public prosccuter snd on the othor
hend the eccused or the person chergmed with the crine.™
Private Law on t.hofot.her hend derls with ceses primerily
concerned with disputes between privete individusls. Even
1f the state hes to make provision {or the settlement of
such cases, still the perties before the court sre nle \
weys private individuzls in thelr privnte eapseities.

!.hu ® divorce csse fells within privete Lew, for sl-
though the contrect of morrisze 1a such that it eanaot

be dlssolved without the intervention of the Court, the
perties concerned primsrily ere the individuals whose
merriege is in question, end not the strte which merely
scts as en arbiter in the metter.

Public law is generally further divided inte (1) Constl-
tutionsl Lsw which hns reoference to thé determlinetion of
the sovereign power: (11) Internstionnl Law which desls B
with the reletlion of one strte to other stutes 1like iteell:
{(111) criminsl Law wmhich es we hove elresdy polinted out,
concerns itself with offences ngains;t. t.iu stote by privete

7 .J".:—f,.(tz_. i
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individusle.

m on the other hand mey be divided.into (1) The
Lew of Persons or Femily Law which desls with the rights
end duties of privete persona in eo for ss rights end pri-
vileges end duties d;pond upon the at.atiu' of such indi- N
viduels in the fanilies or groups of which they form @&
pert; (11) The Lew of Thinzs or ‘roperty which le cencer-
ned with those rights of persons over thinrs which do not

) depend upon or are nnt sffected by the stotus of the 1n-

. aividuele concerned:; (1il) the Law of Obligotioms or Coa-

| tragts which oo its neme indicotes decle with three rishts

snd duties which srisc between persons es the result of
sgreenents betwcen them: (iv) the Lew of Injuries op Delicte \1
which desls with wrongs between persons in which the etste
does not feel colled upon to intervene, end in which the

only remedy is for the prrty » fected to move sgelnst the
urongdoer with the stste os erbiter. Privete Law is sono-
timee known »s Civil Lew.

Divisiona in Netlive Lew./# 1s to be expected, when we come

to .xlnln. primitive syetems of law we find thet the dle-~ N
tinotions we hsve mede ebove do not epply to them ent'rely.
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For exemple, there 1s l1lttle 1n the line of Internationsl
lam 1n primitive society. The etstea" sre in rerlity s
mmber of sesll trives, snd such reletione as they heve
blt!tﬂﬁ them ere n?b breed on sny well_eetabllubud prine
eiples such #¢ sre observed in the relatinnships of the
tridbesmen to one enother Put even in modern strtes the
developnent of internetional understendings hees nnt pro-
ceeded so fer thet we can regerd it r#a belnz in 8 heal-
thy condition. The felilure of the Leggzue of Hetions to
obtaln the ﬁnivorusl ecceptence of the prineiple of the
settloment of internatlonal disputes by srbltretion re-
ther then by wer 18 » crse in point. Among othor metters

N

of internationsl significsnoce which still constitute e
bone of sontentlion between different stetes mey be in-
cluied the ertroéition of prisoncra, immigretion lswe,
srmements, end trade teriffa. ’nd yet it eennot be gein-
a2id thet the feot thet intermstionel eonfcrences, how-
ever abortive they mey be, ere ocensionally held over
these questions represents o greet advance nver the pone-
ition in prizitive eoclety. The position thadf ie briefly
summed up by Hertlend so follows.:-"The sttitude oi ©

™
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ssveze tribe towsrds eliens whether as 2 body or indivi-
duelly is very sinmple: 1t is one of suspicion snd hoetl-
1lity." stranzers ere suspected of treschery snd hostile
intentions, of the possible practice of evil mesic on the \
slichtest evidence. They ore unsble o prrtnke in the
trivel ceremonies, snd it 1es doubted sometimes whother

in the event »f the denth of e strenser within the ter-
ritory of & pertioculsr tribel group, hls corpse should

be trected in the ssme way ee that of r# resuler meamber

of the tribe. "gsinst this must be nlnced the traditionel
hospitelity of the prinitive. It is comron knowledgo thet
in Bontudom in travellinz from one port of the country to
‘énother, the strsnger need not provide himself with pro-
visione or any beggoge other than his ordinsry weapoins
for self-protection ozrinst wild enimels and other dmngers
comron in ® wild country. e ie essured of n eleeping-
plece ond of food wherever he comes sernsas posple. M0

m8y even be provided with 2 wife 1f he 1s the mueet of

2 man I;tlthy in wives. 'le 1s welcnue to stey at eny N\
kresl os lonz os he wishes without the emberrsgsuent

which snybody in e c!mﬁlnr position in e wodern community

|
{
'
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would erperience. Frequently the rrrivel of o strenger
wes the occesion for sleughtering the fatted eslf or even
the fovourite most of the herd of the “ousehnld. "eabers
oi‘ the feally rojoipad when o strenger orrived, becruse
they knew that that foreshedowed mrod thinme for every-
body eround. ™ut even in the midet of #ll this hospitel-
ity 1t 18 not difficult to find evidencen of ﬁho foot
that the strenger ie 'regf’n]a! as o thinm sprrt from the
rest of the group. O0ften before he pnftnkeo of the food
of the krnei he hres to underso certeln clesneineg proces-
see, just os the daughter-ln-law'nhn in reality bGelonge
to another group ie mnly greduelly sdmitted to the inner
clreles of the femily end to full porticipstion in ell
its p&actleea. <oretinoa the strenser is lonked upon ea

2 supernsturel belng in which cese he is trested well for
ferr of the evil thet would follow » Aifferent kind of
trestment. If ony evil befells the group end all the me-
thidhwof divinstion usuelly applied in euch cesce foll to
h&iﬁg to light the esuee of the troudle, it is by no mesns
unl!uil for the agroup to wresk their vengesnce on the
lt;lhs.r who 18 blamed for the myeterious melady. %herever -

ojﬂo . ow,‘»-n MM&mc{vMLﬁd,u’}diﬂmgu wﬂ#N}m
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humnen laerifico waé prectised or where snronne needed to
be buried with asn ivpnrient pe!‘ﬂ.onnﬂ:o such ~8 the ehlef,
to ettend to his wents in the nert world, the stranger
mlly becrme ﬂ.rs_t. cholce. "het Tunnd seys of the ""ho;zn,;m
about thias motter 'u'my be tazen nn »f peupral eppliestion
"1f they dispense hnapiirlity liberslly, thae Thonges cen
be very herd on people who do nnt belnnm to thelr 'apeeiel 9
elen. Feelings of humanity rre soretives strensely defil- '/
clent."® 3o fer we have denlt with the trertment of indi-
vidusl mewbers of other tribes. Regerdins the relstions
between trites or large groups the asme frots hold. Fre-
mently we find the most cordisl relertions existinz between

~such groups, especlelly when they llve clnse to one snother.
The greater the distance between tribes the grester the \

poseibllity of estrengenent between them. 'hen the tribes
are on friendly terrs, thare les freedor of wovement for
ppm of the respective groupe within the sress occupled
by them, "but should relrtion betwoen ther be st all stra-
ined, or ahould wer be imminent, 611 the rosds would be \

closed and no one be ellowed tn enter the eopitel”se of |
gither group. In the event n{ wer friendly tribes often

® Junod, H.A.: "The Life of » 3nuth rfricen Tribte"” Vol 1 p 355
seIbid. Vol.l. p. 473 :



(69)

meko alliances in order to meoet » comwon foe. Veseengers
g0 between tribes for the purponse of mmking proclesmstione
end snnouncerents on metters of comuen interest snd os
enbasssdors to settle outetendine questinone of dlspute. )
Women oftaen help t.t; cenent the good relstions between N
trides, 28 for exemple when » chief of nne tridbe rerries
e relative of the chief of enothoer tribe. Yith resgard to
the gquestion of the metods onf conducting worfere, we {ind
no "internetionel” understendings. "No convention provides
for what scte ore percitted end whest are not”"s "f11 1s felr
in love end wer" ie o2 pnlicy to which they subecribe. Fre-
quently there is no forwel declarstion of wasr. The more
onupletely you gon cetch your enemy uneawares snd reae “is
villege %9 the groand before he reallsco what happoned the
better. Frejuontly privitive wors ero cherscterlsed by the
utmost eruelty. Priennoras trken woere olther tortured o

death or mesde slaves; whole tribes were snaihil=ted. The

only vemedy for the delfanted porty wss often to abaudon

thelir v‘ulasea and to fly for 1liie into snother dletrict.
Durins the reids of Choke in South Arice in the esrly psrt -
of the 1S5th century defert mesnt extinction and the efiect

® Ager-Zemilton,Hil"The listive P?olicy of the Voortrek:ers" p.2o
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of the reids wes that it destreyed many tribes end de-~

~ populsted lerge stretches of country and often provided
‘ the opportunity to chieftains, bitherto insimnifiernt,

| to dulld up 8 larwe followinz out of the wreokese of the

verious clens, ns aa& voeshezh 4in ‘bunding' up the Bagulo
netion.® There were wmore formsl @wethads of waklar peece, by
necns of mutusl paypent for lives lost in the wey, or by

the retumm of property teken, or by eescrificiel ceremonies

in -am both grouys perﬂcipate«} =nd which feommed port of

8 covensnt Detween the mroups concerned te "keep the pesce"”

in the future. Then the Bantu crme into comtect with the
Europeans they were then firet intreduced into the notion of |
uritten trestiee. The infringement of the terms of these N\
trestien led to froquent disturbonccs between white snd

blsok, so much so thet we find historiene like Ager-mamilten
meking the following remerk "Let 1t be grented ot the very
W!ns _t.hﬂ. ¥etives cre utterly inespsble of underetend~
ing the sanctity of » written sontrsot end thet trevties

e ———E—— R NS

nede with ther heve in prectice proved uaelaau."*nnt apart
’ fres the feot thet theso Lromnties were often ¢ouched in

N
|
| phreseolesy which was incrpeble of belng trensicted into
. anilton,N)/ "The Netive Toliey of the Voortrekkers"” p.4
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the lengusges of the Hstives, the netion of written tres-
ties was so foreign to Rentu culture thet the feset that
they did not observe the treectles cen untly bo understood.
The Duropoens were lsraagm to thu.(ana elready peinted
mt) ns atrangere thq were not entitled to the full loyel-
ty regerded es due to fellow-bBribesazen.

Conatitutionel Lew asmong the Pentu. Constitutionel Law as
we heve slvesdy pointed out desle with the form of govern-

ment prevelent in eny community or stete. It determines \:
for us where the soverelgn power in the state 1lles, whet
the righte end privileges ond duties of the Giffercut mem-
bers of the atete rre to the cormunity es a wvhole; it en-
eblea us to find out whet ere the veriocus legisletive bodles
whogse ensctrents cen be regerded ae binding by enyone who
owes slleglence to o perticulsy stete. Thie type of lew 18
not very highly developed smong the RBeantu. Tte mein prin-
eiplea era few and rre eocon learnt. ni meny eivilieed coun-
tries wo find whet ere known es constitutions in which are
eet out in detell the powers of the varinsus ferms of the
stete leginletive bodles. The Pmorican Constitution is

guch o dotument, end sll the different Americsn Stetes,
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48 in number possess constitutions in which the rishts
of oxdinery mexbers of the state sre cleerly defined.

Ho such documente exist in Pentu Lew. This 1s not elone
due to the fact thet the erd of writinz wnu not kmown
smong the Bantu prior to white contsot, for s eonntitu-
tion does not hnol to be in writing in order that ite
principles should be well estrblished. Gresat ®ritain,
for exemple, does not possces 8 written constitutisn.

It 18 one of the bonsts of Englishmen thst thelr constl-
tution wes not written down in eny exbitious document
known 88 @ Declarstion of Rights, but rether thet it hes
grown with the Engliesh people, edjueting 1tself from per- ;
1od to period to the econstitutionsl needs of the people. \/;
It 1e true that todey there sre in exlstence trostires
dealling with English constitutionel lew: undoudtedly Acts
of Parlisment heave been peesad such pa the Pariisment Aot

g B §Euls  wrobreots 10530

of 1911 which besr on the English Constitutisn, ond nue~
orous cases which now form pert of the law of Tuglend form
pert of the lay of the constitution. ™ut it ieg still true
thet there ia ne speclel documant known 2s the Englich
‘Censtitution. South Africe posseszes @ written eonstitution
which 18 embodled in the South 2frice Act of 1909. But in



(64)

Netive Law there 18 no specirl law of the constitution,
2lthough it is possidle to determine some of the elenments

of the Rentu forz of governtent.

Forw of Government. In overy tribe there exleted a cenirsl

suthority whioh lsemed comrsnds to the members of the tribes
end which had to be obeyed. e a rule supreme ruthority wes
vested in the Chief of the tribe, who, howover did not eet
independently os is often supposed by those who heve made
only 8 superficial study of %Bantu soclal organisstion. In

811 his officisl scts the Chief scted 1n conjupction with

and with the concurrence of his Counsellore. Theactg; who
through thelr experience in desling with stete metters were
regerded ®s representing the will of the people. They were ‘
not eppointed in sny formel wey but secured their pesitions /
through merit as shown by thelr insight into the vexed ques~

't!m and dlsputes of thelr eomrunity snd thelr sbllity to

stete succinetly the wishes of the people they were suppo-
sed to represent. They constituted the Cebinet or the Exe-
cutive of the Chief. ‘

"It must be remenbered however thst the “hief together
ﬁﬁ"ﬁll Csbinet d1d not constitute o lswemaking body in \/
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the ordinery sense of the term. In nodern com unities,

for exarple, we have a lezlelstive body like the Fnglieh

House of Commona end the House of Loxrds, or the South

African House of M'mombly end the “enate, which meke all V

the lews withia thelr respective juriasdictions, snd which

in some Oﬂl‘o’l delegste thelr lew-making powers to other

bodies sueh es provineial eounclle or vivisionel Councils.

In Bantu Society we find no euch lew-mekine bodies. The

Chief-in-Council administers the low ss he finds 1f, ed-

hering ss fsr se possible to the sncient customs of the

tribe. Unless there ore very clesr clroumstances oelling

for s different type of ection, the tribesmen were held

to the venerstion of the methods of their forefethers in

everything. Anyone who presumed to act differently suf-

fered the fate of those who were disobedient to the wis-

dom of the eges. "here a chonge seamed to be called for

in the customs of the tribe, the whole question wes fully

discussaed in san 24 hoc meeting of the comuunity ee e

whole, end 811 ite implicetions were sone into fully,snd

2 proclametion mede by the chlef to the effest thatadif-

ferent custom hed been esteblished: but mothlazg correaponding
5 The 568 & o Qs o vecbey Loty hod el il v gud v fand :m;r;; , Ve Lo
o t“'i_‘ e Gd .?"4, okt aelelivg & e setal albdipy |
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to our nodern system of leglalsture wee known emong the
sentu.

But apsrt firom this difference between Bentu consti-
mlml 1sw end m'.rn constitutional law, we must note
the fact that in Bentu soclety, the Chief-in-founcil ex-
ercised doth the lemislative functions in the state, to
the extent that thq 444 exist, »s explained mshove, and
the judielsl, administrative and religious functions of
the 2tate. There wes no separstion of these functions
such ss we t‘ind in modern stotes. We rogerd 1t os ano-
malous thet the ssme body should meke the low, sdeminis-
ter 1t, 1.¢. sce that it is carried into m&e't, 88 well
8s deal with bresches of the law. “uch e system 18 rezrrd-
eod 88 belng crlouleted to lerdhihe sbuse of the rights of
~the individusl. The "reirn of terror” of men like Cheke
shows that this eysten wes open to ebuse but it may be
seld that in the mejority of crses the chilefs discherged
thelr duties in such & way that the tribesmen obtelned
substential justice. The Chief himself wes not above the
lew, end hed to pey lobole in merrisge. pay homasze to his
encestors mnd otherwiso subr't to the rule of customsry
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law just #8 the meenest subject in his stete. "e do not
find emong the southern "entu the srme ides of the 7sc-
red ¥ing that we find emonz the northern Bantu, for ex-
suple the Regendes, but ns Soge points out "the sscredness
of their persnna, tﬁo reaspect ond honomyr 1n which they

ere held, ond loyel obadience to thelr cousande, 1n which
"their's not to rerson why,” dut subdbeiseively to fualfill:
the mysticel 1des that in the chief resides the 1ife end
well-deing of the tribe, thet ss the herd of the tribe,
end &8 sugh the repository of wisdom, endowed with the
power to gulde the collective mesbers of the tribel bedy,
end nourish the body politic: 211 thls surrounds hism with
® halo more enduring then eny outwerd symbol."® Zvery mem-
ber of the tribe wes resrrded es velusble in the eyes of
the comrunity es 8 whonle, and had » right to apperl to the
chief for protection ot sny tive when he felt thet his
rights uré in jeopsrdy. The houge-wife who ordineprily wee
under perpetusl gusrdianchip of elthoer her hushand or his
helir in the house teo which she belonged and es & minor
had no locus stondi in judicin wns nevertheless entitled
to sppenr before the ehlef to esk for the protection of

* Soge,J.R. "!msxoss 11fe and Custorms” p. 32
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the proprietsry rights of her children or ezgelnst eny 111~
trostment which she might be suffering ot the henda of her
guardien. The same would apply to anj other persnn regar-
ded ss a minor. |

In oxder to cirry out his worit effectively the ohief
hed under him in various pertsief the territory occupled by
his tridbe a nurdber of petty chiefs or hesdmen who did with-
in the sress of their Jjurisdictions what the chief did for
the tridbe sz a whole. They were enawersble for thelr setione
to the supreme or psremount chief. Under these Hesdmen were
the heeds of the femilies, fevilierly known es Erasihesds,
who were the peocple to whor the Heedmsn looked for co-oper-
stion in the execution of his duties. The ¥raslheads had
the gmrﬂ oversight end supervisinon of all those who were
inmotes of thelyr krsels, not only thelr dlood reletives, but
ell those individuals who formed port of thelir househnlds.
Thue there wse a couplete hilererchy in which esch stage woe
responsible to the nert-- the members of the fenily being
snswerable to the kranlheerd, the krarlhesd to the hendmem
and the Madm to the Chief, providing ue with "an unbrolken
chein of responsibllity.”* Finally it must be borze in mind

® Brookes, E.F.: "History of lstive Polley® p. 175
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that all the dignitaries mentioned above also hed 2 certain
responsibility towards thoee below them. Any Chief or
Headman or Xraalheed who rode roughshod over the wishes of
hia-pooplo did so at his peril, for here ns elgewl ere the
prineiple applies tﬁat no man ean be a greater tyrant then
his people will allow him to be.

crimingl and Civil Law among the Esntu. The distinetion

between eriminnl end civil law is drawn in rrimitive law |
P A
as it 18 in modern law. 7Primitive criminal lew ia con-

cerned with those gross sntisoeial aots, e.g. incest and

witcheraft, which recuire to be stamred out with the utmost
geverity, becruse it is believed that they imperil the exis-
tence of the tridbe as a whole, while eivil law is concemed
with privete wrongs between individuales in the settlement
of which the tribe does not interfere unless the dispute in
question develops into something that threstens to disturd
the eguilidbriun and the st bility of the community. In
modemn law, on the other hand, a crime 1s an offence against
the State or a diepute in which at least one of the parties
is a %tate: the erime neerd not necensarily be of such a nature
ns to‘thrOsten group sodidarity in the way witcheraft does
in primitive soclety. As long am the Ttate decides thet
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prosecution for a particular offence shall be at the instance
of the State or a body to which the State has delegnted au-
thority for this purvose, the offence becomas a erime, e.z.
riding a bicycle in a 7ublic street at night without e 1light;
if the procese of law i1s to be set in motion by a private
individual, and the State feels that it ia not ealle& unon
to defend the individual but merely to act ss an arbiter in
the dispute, then the offence is civil, e.g. the mublication
of defamatory matter about a person.

For this reason we find that many offences whieh are
in modermn systems of law regarded as erimes, in »rimitive J
law s8til]l fall within the catagory of civil wrongs which
are explated by neaﬁs of restitution or comrensation in
the shape of cattle or other forms of property. For ex-
ample, theft between members of the same tribe was n eivil
offence, which was settled privately without the inter-
vention of the Chief except as an arbiter, whereas in a
modern 9tate theft is an offence agalnst the State and is N
incapable of private settlement once 1t has come to the
notice of the public authority. The fine imposed for
theft in a modern state is raid into the State Trensury,

and no compensntion 18 given to the owner of the pronerty
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who may, however, institute a separate civil action againet
the thief for damnges. But as the thief 18 generally a man
of itmw. proceeding against whom would be likely to $ield ;
nothing while invdlving needless expenditure, this virtually
amounts to saying that the owner has no remedy, and this on
the prineiple that strictly speaking the offence ig not
againet hinm dut against the public mthority. In a primi-
tive community the fine imposed on the thief is palid te the
owner of the stolen prorerty who is the chief sufferer by
the action of the thief. While the chief often retained

@ portion of the fine for his services, the guiding prin-
einle was that the case wns not his, but rather that of the
owner of the proverty. |

A mother imnortant consideration in @cnneotion with
primitive law is the smnll place glven to intent and motive
in connection with offences. Tn a modern state, in a cese
of homicide, for exampnle, one of the most lmportant questions
to De determined is alwnps the motive or the intent of the
person who did the Xilling, end the intention determines to

a8 large extent whether the killing amounts %o manslau tter

or to murder. Thus if the homicide is performed by an ex-

ecutioner where the intention is to carry out an order of
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sourt, or if it is in self-defence where another course
would have jeopardised the life of the ascused, the ¥ill-
ing might be regarded as lawful; if the ¥illing took nlnce
in a motor accident in which the action of the accused d4id
not amount to reckless drivinzg the consequences of whieh he
knew or ought to have kmown \;:onla be the homieide in quen-
tion, then 1t becowes simnly a question of manslmughter;
but where there was a definite intention to %111, then the
homicide would amount to murder, in whicr ense 1t would
still be neoessary to inguire whether that intentior te ‘
kill was not the result of a form of insanity which iImpaired '
the eense of Judgment of the accused suffioiently %o render
him 'nnablo to Inow the nature and the cuality of the act he
was committing or that he was doing wrong, which would be a
complete defence to a charge of murder.*

These distinctions are unknown in primitive 'aw. A
homicide 18 a homicide; it means the lose of a member of the
tribe and as such upsets the equilibrium of the tribe, what-
aver the intention of the killer may have been. Te whole
group which has been thus unsettled by the death of a mem-

ber may rise un to wreak its venzesnce on the kéller or on

#%ee GCoodhart, A. L. "ZEssays Iin Jurisprudence” Cambrid
1921 p. 47. ' e
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the group to which he belongs until the equillibrium is re-
stored. Mmong some primitive societies there is no central
smthority to deal with these offeices and thelr settlerént
depended upon thq&tfeotcd party securing the force of ypub-
lie opinion on hia gide and so being pemitted to aeteven

with the offender. Eere the taking the law into one's hend
is permitted provided one has the force of publie oninion
behind one. Put where there is a central public authority,
a® in modem soclety, taking the law into one's hand 18 not
toclerated, the force of pudliec opinion notwi thatanding.
The life of every member is equally imrortant before the
law, whether he is accused of a crime or not, and it is the
State as'a whole, not private individuals, which gets even
with the offender.

The forms of punishment used in primitive mociety are

also wobthy of note. .mong the “outh ‘fricen B-ntn as »

rule we find no prisén system. The denth penalty 1s reserved

for those gross antisocial aots which endanger the 11fe of
the community as a whole, e.g. treason, attempt on the life
of the chlef, witecheraft, and incest. Otherwise punishment
is mainly be means of a fine in the form of goods such as

cattle, sheep, etc. in imvortent type of sanction in nrim-

itive soclety is the diffuse sanetion of rublie ridicule.

N
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The primitive man was very consclous of the fact thst cer-
tain things were simply "not done” in society, end the men
who overstepped the mark and flouted public opinion in these
natters found hims3lf an outcast, who had the protection

of neither the living nor the departed members of his tribe.
The curse of a parent or of a departed ancestor, the point-
ing of an ominous finger, the derisive songs of one'sn age-
group—these were Just as effective as being mtloted in

\ Yirke

damages, if not more so. /)‘4

Again in a state of society where the unit is the

group or the famlly rather than the individual, we would

expeet to find a high degree of development of collective
responsidbilty. Rundamentally it is alwavs the group that
has to bear the burden of respongibility for the actione
of i1ts individual members. Their good reputation redounds
to the glory of the group as a whole, while their folly is
always exniated by all their kinsmen or tribesmen.

All these characteristics are to 50 found in Pantu law
1% south Africa. It is well to point out that eentral
governnant under the chief was falirly well debeloped in
Bantu soclety; the distinction between erime and eivil

wrong was recognised, and collective responeibility ie an
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important factor in the maintenance of law and order, and
has been used to good effect by the “outh African Covern-
ment in i1ts Stock Theft laws. (vide p24f). The whole Xraal
is resvongible for the misdeeds and the debts of ite in-
mateé; a prineipal is accountsble for the acts of his agents
and dependants. ?v;:y member of the tribe was a ¥ind of
policeman whose duty 1t was to report (bikxa) to his eup-
erior any act or wrong which he witneﬂéfor which eame

his notice, if he 4id not want to be regarded as an nccom-
plice or as an accessory after the fact., The death of a
kranlhead 41d not extinguish his debts or his rights which

_ were taken up by his successor just where he left them off.
This groun solidarity is one of the most fundamental as=-

pects of PBantu soelal erganisation and is at the bottom of

moet of thelr moral code.

Specific Crimes. 48 has already-been poimted .out, the
erimes recognised in Bantu socioty are antisoeial scte
which are so abhorrent that the whole communi ty rises to |
stamp them out with the utmoat severity. As o rale the
ordinery forms of tridal procedure in oivil or oriminal |
trials are suspended in dealing with these heinous offencea,
for when the whole safety of a soolety is believed to be

threatened, the usual forms of Justice are held to be in-
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sufficient and rather unreliable as a method of dealing

with questions involving the self-nreservation of the group
a8 @ whole. Iynohing in the “cuthern “tates of America is

a modern case in point. There unon the commission of a
eertain tyne of offenace ﬁy n dlaek man on a white woman,

the whole community rises to stam»m out what they regard,
rightly or wrongly, nas e mensce to the safety of the whole
group. Agailn the spread of kidnapping has given rise &

the same sense of social insecurity on the part 6f a gseaction
of the population, and rightly or wrongly the people brush
aslde the ordinnry Judieinl process on the prineiple thnt
the safety of the people as a whole which is thwarted is
more important thon the falr trial of a single individual.
Yow this suspension of Judicial process is very umasusl in
modern society and is condemned by those who feel that the
arm of &he law 18 strong enough to protest the people as a
whole against any antisocial acts; but in primitive society
it 1s accepted quite rendily and its justice 1s unqueationed.
Yot even there we find that only a few offences have this
quality of puellution of the community to such an extent that
they are visited with this extreme form of punishment. Anong

such antisoelal acts among the Bantu in “outh Afriea nay
be mentioned:

v

S
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{(a) Treason. This 13 an offence which is calculated to
overthrow the whole system of government, end belng sub-
versive of ecentral publiec guthority it strikes at the very
heart of group life. It may be commltted elther generally

by betraying the people as a whole or Ly an offence againsé
the chief in his capacity == symhollning#ha unity of the
people as a whole. Although the chief ordinarily was not
different from the members of his tribe, e.g. his dress was
qnite simple, his person was sacred and treason against him
'l! yuni-hod with great firmness. Ais Soga says, "the
oncrodnocs attribnted to their persons, the respeot and
honour in whieh they are held, and loyal obeailnoo to their
CO..’nd in whieh '"their's not to reason why', but subaiusively
t; fulfil; the mysticsl idea that in their ohief reeide the
life and wellbeing of the tribe, that as head of the tribe, )
end as such the repository of wisdom, endowed with the vower '
to guide the collectlve members of the tribal body, and
nourish the body politle; all this surrounds him with a

halo more enduring than any outward symbol."s

(b) witbhoraft was a serious offencé among the Pantu, which
was also tried in a manner different from that observed in

ordinary cases. The acoused was priumed to be guilty until

*Soga, J. H. "Amaxosa Life and Customs" (Tovedale) 1921 p. 30.
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" he had proved his innocence by dndergeing some form of

ordeal used to determine the guilty narty. The general
belief was that in the ordenl wa=n concentratad a nowerful
spiritual influence or force which would without fail either
kill or otherwise reveal anyone who was so defiled thﬁt he
wss ineapable of aur;iving contact with this wonderful force.
¥ot infrequently where the rerson was guilty, he confessed
his guilt bdefore he underwent the ordeal, dut the reoten-
tation of one's innocence was met with this unfalling test
in which the odde againet the survival of the accused were
wellnigh insurmousitable. The ordeal is however always
regarded as & {imnl resort to be used where other methods
such as divination or smelling out have not resulted in
econvieting the person suspected of the orime. The pun-
ishment meted out to the wizard was to raze to the ground
all hie huts and to destroy him and all the inhsbitents

of his kraalei Thus social justice would be satisfied and
the danger averted.* Flogaging and banishment were al®o
resorted to in the punishment of less serioue crimes.

(e) lggggglhnd other unnatural sexual offences of this
nature rendered the offender open to soeial ostraciem or

benishment or in cases accompanied by aggravating circum-

*For methods of divination and smelling out see Junod, 1. A.
“Life of a South African ®ribe.” (1927) Vol. IT pp. 52°-534.
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stances to death. The men is driven avwey from his Eresal
and 1s no longer tolerated in the tribe, omnd as Yhitfield
observes ‘misddours of this nature were sometimes not
punished directly but were prevented by the superstitious
fears of the people which taught them to dread that some
supernatural evil would ¥efsll the parties committing such :
acts; they loest caste and were considered in the nature of
sorcerers, 80 that if any elamity came upon the community
such people would be regarded as the csuse of it and would
be exterminated in the same way as wizerds or witches
(abatakatl or baloyi)f A1l these cases concerned with
witcheraft, incest and sidilar offences partake of the
nature of general cleanming processes undertaken to rid

the community of an infection endangering the life of the
group as a whole. They provide the rudimentary foundstions
of the oriminal law system which has been developed in
modermn states. The South African Covernment now of course
prohibits by law the killing of wizards and those guilty of
any other antisocial acts. They rust now baé dealt with by
due process of law, and anyone mutting to death n nso-cnlled
wizard would be charged with murder, however gemuine his

belief that in doing so he was acting in the best intereats

[ |

W‘f““ ' f ﬂ_f\h'v:u}‘w Iﬁ.
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of the community. One need only say that it seems hardly
equi table to expedt people who have been acenstomed to an-
other system of Jurisprudence to divest themselves of its
influence in a short time, and when it 1s remembered that
only 300 years ago clvilised nations in Marope were burning
hundreds of suspected witcheararter subjecting them to
horrible tortures, it will be seen thet misguided peonles
who infljot these so-called atrocities are deserving of
understanding and, it may be, of sympvathetic treatment. \
To aot otherwise would be no more unjust than 1t wonld be
to condemn to death a nerson who bLad committed a murder
under an insane delusion which mnde it imnossible for him
to realise the nature and quality of his aet or that he was
doing wrong or who was actuated by an uncontrolable imrulse
which Roman-Duteh Taw re:ards as a prover defence to n
charge of murder.*’ For he regards his nct as an act of
Justice for ghe benefit of the comrmunity as a whole., Un-
doudtedly in course of time the Dantu will realise that the
connotation of the term "antisooisnl" has chnnged end thet
the “upreme Chief, i.c. the Governor-General, cmm and will
take care of all antisocial ncts but the process of ndjunt-

mwent will for them be accompanied by much confusion and mig-

*%ee Cardiner and Landdowne "South Africsn Criminal Taw"
o A . AW
Vol. 11 dealing with "“pecific Oflensea” under "™urder."
m . AP ‘\M.J,.’ N.J,‘l‘wf. " Ay
3 I’J‘bmm1 L y Cn.m..l.‘u-a"“_/"37 fa Mﬂﬁ“ M”r“m“k
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understanding and a sense of injustice whieh education and
gympathetic hendling alone will allay.
(d) Eomieide. 1mong some primitive tribes this offence is
not regarded as a crime but is punished by exacting com-
pensation from the guilty person or group. BPut among the
Bantu the Xilling af a men wans an offense against the tribe
or chief to whom all people were sunposed to belong. If
compensation was emacted for the offence, 1% was pald to
the Chief %o whom it was due and not to the injured aibf
A8 an act of grace the Chief might pass on some of the
compensation to the relatives of the killed men in order
to "wipe their tears”, tut he was the injJured party. FEere
we find that private revenge or bdlood feuds such aes existed
in primitive times in certain parts of the world such as
mstralia or the Andaman Islands were not allowed, espec-
ially between members of the esame tridbe.s Revenge had been
| teken in hand by the trive and controlled& so that the
community by means of its public body, the 'kgotlae' or
‘nkundla’, dealt with it am a social rather than a private
wrong, Compensation for all ¥kinds of homieide is uﬁeted .
. regardless of eircumstances, provided the act of homieide

=

~ does not amount to treason or witeheraft. (vide suprs).

*Lowle, R. M. "Primitive “cciety” (Routledge) 1921 pp. 400-469.
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1;88 clearly defined arens and observing customs that vary
in some respecta from those of the other subdivisions or
from those of the tribe as a whole. The triblets speak
dlaleots of the eame language, but members of these srall
groups sometimes refer with pride to}he faot thet they
belonz to cne section Pather than to another. Thve among
the Bechuana we find Barolong, Pamengwato, Pathhaping,
Bahurutshe, Bakwena, Dadhatla, etc., all claiming to be \/
Bechuana but recognising the fact that they differ in forms
of speech and in ocustoms even if only to a slight extent.
alonc‘tho Yosa~-sveaking acction we have the tridlets of pure
Josa origin numbering not less than 25 according to Soga,
to which mast be added other tribes such as the Fingoes,
the Fondos and the Fondomise. The Zulu triblets or elans,
qépording to Bryant, the eminent “ulu amthority, hnnber'not
less than 800, while among the Basuto we find the Bapedi,
the Bafokeng, the Bakwena, and numerous other #lane. In
adninlstering ILaw among people with such a wultiplieity of v

clans, one must at times be confronted with the prodblem as

to whether the law applied is common %o the different tribes.
If these differences in the customs of these tribes are con-
sldersble and irreconcilsble, it would obviously be inequit-

able to endeavour to apnly one system to them all when n® a
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matter of fset they gave alleglance to different systems,
In the Transkei where Fative Lew has been recognieed dy the
eourts for a very long time, the courts have often been
faced with the question of deciding as to whether a cer-
tain ocustom was observed by the Mngo or the Tomdo or the
Temdu a® the ¢anse might be, and the very useful nrlan of
allowing the magletrate to eall together a groun of Wative
“asgessors”™ to declare the tribal law on a varticular noint
has been followed with satisfactory results. The Fative
AMuinistration Act of 1927 also by implication recosnises
the fact of this guestion as to whether Wative Taw &s a
system ie a pranctical one by making this provision with
:mard to the poesible conflict of laws anvlieable to the
parties in any dispute before the court #n the fdllowing
terma:

"Where the parties to a suit reside in areas where differ-
ent Native laws are in operation, the Native Law, if any,

- to be applied by the court shall be that prevalling in the
place of residence of the defendant” (Tection IT (2) of the
Native Administration Act 38 of 1927). Put in spite of these
varia tions in tribal customs it may be maid that Hative
Iaw 18 a system for in essentials we find that the Bantu
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.;-%;; not only in South :frica btut throughout the whole
f,tr;irica wherever they are to be found, show a remarkable
‘nililarity in their customary observences. For example,
1qyola or bogadi is an eessential of mwarriage in practically
llgg whole of Dantu Africa, although the lobola takes 11f-
ferent form emong Aifferent tribes. ‘e Brookes pointe
out 1n hie "Bistory of Native Poliey”, "the various Feantu
tribal systems are very much closer than the systems of
gommon Taw of those countries which bulld on the ’:ou-‘ai'
J"ustlnian. They arse different dialects of the same lang-
uege. "or ingtance, ukulobole (the smo-cslled bride »rice)
ﬁ an&hg the imakwemba often took tﬁ;;form of hoes manufnctured

' fron native iron. in the Tesuto of cattle aheap and goats

together. among the amatonga of ?ortuggeae money. In times
~ of =carcity - baskets of corn and even of stones have been

~ ueed ﬁz tokens. Dut the institutions of ukolobola ltself
and 1ts effect in atatus and inheritance is exaotly the same
?‘ 1n eveny eare.* The same conclusion was arrived at by the
south ifrican Yetive ‘ffaire “ommission of 1903-5 which re-
ported that "it may be fairly sald of the Natives of outh
Afriea thet, although there are variations of details in the

¢ laws of succession and inheritance, and in other customs and

#Brookes, ¥. I'. "Eistory of Mative Foliey" ». 175
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" usages, of the various tribes, there is great rimilarity
ingheir tribal systems.” * Naturally now that Native Taw
| hn; been granted fuller recognition in South Africa, now
that we have two Native Appeal Courts whose duty it will
blrio expound Wative Taw and establish it more firmly in
the country we can expect to see 1t develop into a system
even more than it has done in the past. It must be remem-
bereéd that in the olden days the chiefs' courts were not
courts of record, i.e. the decisicons of the cases were
npt ruoo;dod g0 that they could be referred to later by
uay'of preoeient. The decisions were recorded in the
memorien of the veople and were handed down by oral trad-
ition from generation to 5ensration; It need not bte won-
dered at that we should find discorepancies and differences
in the customs and usages of the various tribes, seeing they
had to depend on such an unrelfiable type of reecord for their
law. Under the new system, however, proper record will

)o kept of the cases heard in the courts of the chiefs,
the native commissioners, the Native ippeal smd Divorer
Courts of the Tranavaal and Natal on the other hsnd and
thopa of the Free State and the Cape on the other. In the

. c¢ase of the Fative Appeal Courts nrovimion is made in

*ihitfield, %. B. "South Africsn Mative Law” p 3.
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jotion 14 of the FNative idministration Act 28 of 1927

or the bringing of canses before the Appelate Division of
ﬂo Mym pourt of South Africa where a Native ippeal Court
n’nn oonflicting decisions within its own irn of

A "' sdiotion. With all these courts working at n. and

41th the Native population becoming more South Afriecen
.m_a- than purely local—Natives belonging to all tribes
m to be found in almost every part of the country now—
ﬂu task of harmonising even the conflicting usages and

~ oustoms of the different tribes 1e well in hand. Wducntion,
 travel, racial diserimination against all of them without

_' w distinetion are all tending to produce race conscious-
‘_ua among the Bantu, and this will help to remove the

b _.P'zl'lutionn in thelr customs, so that 1¢ 18 not unrea=on-
able to suppome that they will eventually all subseribe to

t ir own legal system, especially r{ow that 1t seems to a

X 1oy of the government to discoursge exemption from FRative

"which we shall discuse in & later chapter.
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CRAPTER II
FANILY 1aw
1, The Family is fh. unit of Bantu soecliety. There

is no person in the gr&qp here who is not directly con-
nected with or pttached to some family or other. All
the relationships into which one enters with ono's fol-
lowmen, all the contacts that one makes, are detercined
by, end in a large measure depend upon one's connection
_ with some fanily group. Whether the individual 1s liable
or not for his actions, whether hifoan‘suoror be sned
in the lezal disputes which are so apt to occur in 1life,
whom he may marry and on what conditions, what he may
do with his property during his lifetime or what “is
‘kinsmen may do with it after his death, und:r what con-
- ditions ho may make a valid contract either binding hime
self or another--all these and mahy more gquesticns can
only be solved w'en a man's family position has been
fully determined, By far the greater percentagze of
cases which fall to be dealt with in Bantu courts of

law arise out of family relationships, and consejuont-
ly we find that the law of persons which is family law
par excellence is the most highly developed assect of
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Bantu law, end will well repay the closest scrutiny by
students of Native law,

Bot only is the family of great irportance in Bantu
soclety, dut it can be shown to de so ;s an institution
in human society generally. In her interesting study of
the development end function of the farily both past and
present, Helen Basanguet writes as follows gsbout its
purpose: “The purpose of the family, as concelived by
those vho have reflected upon it, has varied even more
then its extent. Some find in it mainly en institution
for the ¢are of children, whose state of helplessness

is prolonged so far beyond that of the offspring of ane

.imalj others, again, say that its original purpose was

for the sake of the parents and the ancestors, that thelr
cult might be preserved; and there have cortainly been
long periods of time among greoat peoples when this motive
seems to have deen the predominant one., Others, agaln,
maintain that 1t had its origin in private property and

was orgahisod for purposes of inheritance; while others

yet again find in it only a device whoreby the man is

enabled to turn the labour of wife and c¢hild to his own
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account,  To some it 1s the expression of a religion,
indeed one of the most primitive and ultimate of rolig-
ions; to others a merely material phenomenon, explicable
entirely on economic gr&unﬁt. The origin of justice, the
source of law, the fountain of'noraiity. the nocessary
prelude to the state, the most formidable rival to the
State, a merely passing phase in the development of civil-
isation, an essential condition in all -tagai of human
progress; all these the family has besn held to be, and
for nearly all views some justification may be found in
past or present, " ®

2, The Nature of the Eantu Famlly. The Bantu Family

1s in several respects similar to the agnatic family of
early Roran lLaw, 1,0,, the aggrogate of all those who
belong to the same household or come under the potestas
of a single individual known as‘tho Enumzana or ininimzi,
i.,0., the head or the owner of the settlement, comronly
called in South Africa the Kranlhead, The firsalhead 1is
norrally the oldest male in the family--females, being

perpetual minors, were not eligible for the position save

& Bosanquet, H, "The Pamily" (NMacmillan) 19C6 p. 5
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in exceptional e¢irsumstances, This form of the Familly
is that known as the Patriarchal Family one of whose
chief characteristics is the supremacy of the father
in the family, It is difficult to determine what 1is
the source of this power or pot;st-a of the kraalhead
over his family or over the inmates of his kreal--it
ray be due to the fact of his superior physical strength
as against his wife, or wives and children, or lhiis
wisdom and experience as the oldost‘gnnbcr of the femily
or to the fact that being the progenitor he has the
dominion over his '1}0 and children in the nature of
proprietary rights, All these reasons Bosanguet maine
tains rust yield in. importance to the fact that the
iraanl head is the repository of family tradition, “and
Just in oroportion as family trﬁdition is held to Ddo
of importance, the Head of the Family retains the pe-
culiar dignity which gttaches to him as the main store-
house of tradition and persocnal recollection, Amonszst
pecple whose maln or sole religiom is ancestor worship
this dignity and authority are re-inforeed by the whole
woight of religiou§ sanction, end it 1s the fact of
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ancestor worship to whigh sscholars now attridute the
abzolute power possessed by the Pater in the Patrliarchal
Family. He slone knew the traditional cult by which

the departed ancestors were to be worahipped and ap-
peased, and he alone could pass it on to his eldest son,
and 8o ensure the continued prosperity of the Familye.
Thus any member of the Family who a2hould cut himself
loose from the authority of the Pater, not only dedarred
himself from the protection and favour of the ancestral
gods during his 1ife, but condemmed himself to misery
in the world of spirits, where he would de excluded
from the family cult.”s This is pre-emineatly true of
the Bantu family where the Eraslhead was regarded as

the direct representative of the ancestors and the
mediator or go-between between the living end the de-
parted members of the farily. Under his power the
¥numgana had (I) bis wife or sives for the Bantu prac-
tised polygyny, (I1) the ehildren of his wives natur-

al or edopted, (III) his younger brothers with their
wives and c¢hildren, (IV) his father's younger brothers

* & Bosanquet, H. "The Family" (Facmillam Co.) 1306 A4-/F,



(e3)

with their wives and doicoﬁdintl;f(;) any other persons
not nacoaaaétly blood rolutivin’nho:havins lost or abane
doned the potestas of their own natural kraalheads had
voluntarily placed thcnsolv.s‘under his. The kraalhead
was the only person who-was sul juris (i.e., a =ajor)

in this group of people. At law he owned all oroserty

in trust for the houschold (not in absolute dorinium),
and althouzh as a rule he allocated it to the dif/ erent
houses forming part of his "muzi" (household) in the
last snalysis its administration and managemont rorain-
ed in his hands, /e alone could make eontracts binding
on the whole household,‘nlthoush he =might use any of its
menbers as an azent, He alone possessed the full locus
standi in jJudiecio, 1.e., the fight to sue and be sued
una-sisted in the Bantu court, and he was rosponsible
for the peace, order and good government of his ostabe
lishment, both as regards temporal and spiritual matters,
¥ithin the sphere of his household he eombined in his
own person sdministrative, judicial and religions func-
tions.

“ihen we consider the nature of natriarcral sower,”
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says Willoughdy, "our first impression is one of utter
astonishment at the scope of 1ts apparent despotism,

As against the individual the patriarch has the sole
right to gardens and graszing landsj c¢laims to dispose
.of the persons of sons and dsﬁghtora in marriage withe
out regard to their wishes; controls the activities

and earnings of the members of the family; c¢an deprive
them of thelr share of the famlily possessions and pro-
¢laim them outlaws; and in some distriects is able to
pawn mombors of the family or sell them into slavory.
Ostensibly he holds the power of 1life and death oveor
the members of the family at least till they have pass-
ed through puberty ceremonies into the larger community.
fe permits no members of the family to be silent con-
cerning anything that has coms to their knowledgo And
in matters of conscience and rélxgion he is pontifieal,
in a word, patriarclal power wears the semblance of shoer
tyranny over the individunal. But in practice it is held
in check by many influences.” # The above is probably

an exag-erated account of the power of the Kraalhead in

# willoughby,7.C. “Race Relations in the Kew Africa” (Oxford)
1923 page B9
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Bantu society, but at least in theory Bantu kraalheads
claim to have rost of the powers stated, Custom how=
ever sets many checks upon this apparent despotism,
ATong these may de mentioned the iarmalhead's natural
affection for the members of his family which was une
doubtedly greater than is often realisod, his sensie
tivenesa to publie Oplnion which did not allow undue
excesses in the exercise of power, the prevalence of

the method of consultation with the senoir male merxbers
br the family who formed a kind of family council, the
power of his wives whose apneals for the mitigation of
his soverity were not alwavs unhoeded, and the sense of
duti and respbnsibility which was developed to a cone-
sideradle extent in Bantu society. Last but by no means
least rust Le mentioned the family ancestors who though
departed ocxercised a tremendoua‘inrluenco over the Pater
in the exercise of his potestas, Y¥any of the inmates of
the kraal dore ﬁho namos of ﬁhase departed members, and
any untoward acts of cruelty and mismanagement of affairs
incurred the displeasure of the gods who mede “nown their

anger by means of disease and disaster, in dreams or

omens and through divination, Thus "sithin the family
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there 13 a larze measure of communisiie cwnership and
Joint control, and a proportionately heavy collective
responeibdility, which amounts to a kind of perpotual
and universal suretyship and guarantee against pauver-
iem." @ e

3¢ The statement that the kraalhead was usually
the oldest living male member of the family has to be
qualified by pointing out that upon the death of the
"Enumzana®, he was succesded by his eldest son uho
assumed the status of his deceased father and held sway
over all those who had come under the potestas of his
father, This i3 an important difference from the Ho-
man Patriarchel famlly where upon the death of the Pater
all the agnates became sul Jjuris, In the Bantu family
at eny one time there was cltlyy Just one person who
vas completely sui juris in the household, namely the
kraalhead. As we have just seen he was not nocessarily
the eldest male, dut might have jurisdiection over his
uncles who had been under his father's potestas during
his lifetime, XNot infrequently the heir to the lraal-

# Willougnby, ".C. "Race Problems” (Oxford) 19:c3
page 82
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head was under age, and so during his minority one of
his paternal uncles acted as kraaslhead in his stead,
This often led to friction because upon the heir reach=
ing his yoars of diaoroﬁion and attempting to assume his
rightful position, the uncle ho' accustomed to the ex-
ercise of power over the inmates of the krasl sometimes
refused to relinguish office and so usurped the position
of his nephew, i!oroover he might have a son of his om
that he endesvoured to mate the future krealhesd, If
he succeeded in doing this, the helr deprived of his
rights generally abandoned his home, and accompanied by
the members of the family loyal to him, set up his om
estublishment elsewhere, thus founding a new kraal, On
the other hand if tho uncle failed to usurp his nephew's
rights, he also, in order to a?oid future friction might
seek to establish himself and his supporters away f(rom
the seat of possidble disturbances. These troubles oc=-
casioned by regoncies cccurred most frequently in the
farilies of chiefs. A Chilef generally nmarried his

Oreat ¥ife (1.0., the mother of the tridbe) late in life

according to the gprincirnle that a chiloef uust not see
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the son of his son, i.e., his grandson; this was due to
the fear thgt wvhen his son reasched the age of discretion
and became a nnrrloﬁ man, his own father, now an old
man might suffer eclipse in comparison with his future
helr as regards prnct1§n1 wisdom and insight into tribal
disputes, military powers and general favour with his
subjects which might lead to the old chief's deposition,
Thus in effect the o0ld chief safeguarded his own position
by his late marriage, dut left his son or heir to work
out his own salvation with his patornal uncles. AN
interesting exeample of the trouble caused by regoncies
occurred when Chief Tshekedl EKnama of Bamangwato tribe
in the Bechuanaland Protectorate took up the chieftaine
ship after the death of his brother Sckgome, Sekgome
wvas the eldest son of Khama and so succesded his fatler
at his death, Sekgome himselfldied shortly aftor his
father, leaving as his helr a boy four years old, Cone
sequently Tshekedi, the brother of Sekgome, was appoint-
ed Regent. This was in koeping with the customs of the
tribe. bput Tshekedi had an elder sister who claimed

that she or ner husband (for she was married) should
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.'hivo been appointod_iogont, expecially as Tsheltedi was
- Khama's son by his second '1ro,11harocs she waa_his
daughter by his first wife., FKhama was not a polygynist,
but he had married twice during‘hio 1lifetime, Iionce
the complication and confusion in fho mind of his
daughter, The result was a series of disturbancos whiech
nearly culminated in the death of Tshekedi. Thoss wore
quelled by the British Administration, and the rightful
roegent maintained in his position, If Tshekedl should
later refue to cive up the chieffuinahlp, the tribe
might divide into two sections, some following him and
others the rightful echief, |

4, Hoxt to the kraalhead in power came the married
males forming part of his establishment, especially in

"rouses”,

regard to matteors affecting thelyr particular
wives and children. Tgaso married males consisted of

his owﬁ-mnrrlod sons, his married uncles and married
non-rolatives attached to his kraal. Yet even with rogard
to these important steps were not taken without the
knowlodze of end consultation with the inumzana who had

the general oversight of the larasl in his handa,
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Farried worson and widows were minors under the double
guardianship of their husbands in particular and the
kraalhead generally, After the death of her husband
the woman fell under the special guardianship of his
heir. ZEach married ;omnn lived in a separate housa,
and to each house was allotted a pl;oo of land for cule
tivation, and a nuxber of o:ttio. sheep and goats, if
nnj, for the maintenance of the honao, If the husband
who had the general m-nigemsnt of this property misused
or alienated it to the detriment or disadvantage of the
house concerned, it was the dugy of the wife to ap.eal
to ého krnalhoad, und.it not altisfiod, to the cllef
for the protocfion of her rights and those of her chile
dren, Similarly aftor-tha doceaso of her husband when
she had to look to the helr for mnintonanco,'it might
also becomo n&casaary for tho widow to appeal to the
kraalhead or the chiefl for protection against the heir.
But while married women and widows possessed this pare
tial locus standl in judicio, divoreced women and une
ﬁnrrlod women did not =-they were perpetual minors who

were under the guardianship of some male moenmbor of the

family who represented them in all actions at law by
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or against them,

S. The Clan. Although the family was thus almost
a self-sufficient unit or group, the Bantu lived to-
gether in communities consisting of a number of families
such as the one described abov;. As a rule these con=-
munities wore simply enlarged families in whiech the
group as a whole claimed to be descended from a comuon
ancestor, Thus in any particular area we might ran
a nurber of separate r;?ilien living in separate est;b-
lishments, but all answering to one family name, €.Z.,
¥akanya or ¥somi or Gumede as the case might be., These
enlarsed families are sometimes called clans, =Exogamy
vas strictly observed, escecially by the comron people,
and breachos of this rﬁle were runished by death in ex-
treme casos or by banishment, pocasionally a chief ig-
nored this rule and married a woman belonzing to the
same clan a3 himself, %“here this was done, the partic-
ular family from ;hich the girl was taken had to change
its name immediately and so a new clen was formed, and
the exogamy rule was observed ex post facto, .s Bryant

says, "the clans wore formed mostly by a process of in-
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ternal cleavage, a king marrying a clanswoman (tech=
n.icdlj a sister) egainst the common law of exogamy;
whereon to put things right the family of the bride

(or exceptionally even thaet of the bridegroom) by
comron usage, roceived another clan name, and 'the
k¥ing had married outside his claen' or 'the prince haed
become e different clansman' ", & DBryant maintains
that the fundamental unit in the Bantu political system
was the clan, 1.0., the magnified family in which all
alike were descended from the same original ancestor,
all were ruled by that ancestor's direct living repre=-
sentative, and all (at least in those times), dwelt and
moved tégether in one great bloeck, but did not inter-
marry, mates dboing sougnt cutside., %% In the opinion
of many this unit is too lar:ze for practical purposes,
at any rate as far as the lagaf relations ips between
individuals were concerned, and while the ¢lan may. be
the unit for military or intertribal purposes, it soems
better to regard the smaller family group as the unit

of Tantu soclety.

& Bryant, A.T. "0lden Times in Zululand and Hatal®"
Longmans 1929 page 37
#¢ Bryent, A.T. 1Ibid page 15
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6, The Tribe, A larger unit than the clan was the
tride, This was made up of a nusbder of c¢lans oving al-
1031¢n§0 to one Paramount Chief who exercised over the
elans under his jurisdiction the same powers that the
Eraalhead or the Headman ezercised over their respective
groups. The tribes lived independently under thelr sec=-
arate chiefs as is still the case among the Bechuana
today. Thus Chief Khama has authority only over the
Bamangwato and hag no power over the Bakhatla, although
they also belong to the Bechuana section of the Bantu.
Ocecasionally a chief arose who by superior military
strategy conguered a nurbeor of trides and made himself
king over them, A good example of this w:is Chala, the
great Zulu Chief, who during the early part of the 10th
century united all the Zulu tribes under himself, and
spread his kingdom over the grdater part of 3Jouth Afriea.
His power or that of his successors was later brolen by
the white man, and today we find no such paramount chief
among the Zulus, although they still live under tribal
conditions. In pasutoland. on the other hand, we have
an example of a Chief--loshesh--who eombined a nurber

of tribes in a peaceful way, and thus formed the BEasuto
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"nation” of modern times which still has its paramount
Chief,

7 Emancipation in the Bantu Family. %e have ale-
ready seen two ways in whieh members of a Bantu family
might become emancipated and s0 acjuire the rights of
being sul juris, namely, (I) by voluntarily asbandoning
the potestas of their kraalhead oving to dissatisfaction
or disagreecment, with conseguent disturbances, with the
“overlord” of the family; (II) through the death of the
kraalhead when his heir became & major and was therefore
emancipated, This latier may be called natural emancie
pation, On the other hand an inmate of the krasl might
be emancipated by the kraalhead with the consent of the
chief or might be publicly disinherited for just cause
by his kraslhead and so expelled from his home. Zmane
cipntion.eonvoya the right to become a kraalhead, to
ersct a separate establishment in the same or any other
district and to transact all the business of 1ife in-
dependently of one's father or former kraslhead, Suech
an emancipated individual, however, had the rigzht to
attach himself to some other krarlhead and thus bocome
alleni jJurls again as the inmate of some other kraal. &

- # 500 section 92 of the Hatal Code of HNative Law 10
of 1321
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But it must be remembered that there was no-such trhing
as tacit emaneipation in Bﬁhtu Lawe The mere fact of

a son leaving his father's kraal and building a sepsrate
one for himself did not automatieally amount to emanci-
pation from the kraalhead's control ankl anyone who
alleged such emancipation had to prove it effirmatively., «
Females wore never emancipated and were always undor
the guardianship of their fathers (or their heirs) or
their husbands (or their heirs), The position of wonan
is put very vividly, 1f'hnrahiy, by'ﬁilloushby, “She is
a pcrpetual child, to be chastised when she is naugity,
petted when s e 1s compliant, and passed on like otheor
breeding stock to another guardian waen her present

lord is dead.” @+

8. How the Family arises, The normal method of set-

ting up a family in Bantu society is by marriace. This
was a matter which formed the subject of arrangement
betwoen two family groups in which the wishes of the
actual bride and bridegro - m, esnocially those of the
former, wore of far less importance than t!ose of the

kraallieads and the family council=: which gonorally

# See the cas» of “"Farala vs ¥bilana®™ (1917) XN.ii.C. 32

¢ Willoughby, “.Ce. Ibid. page 117 (In spite of his
long stay arong the Bantu, this aragraph shows that
#1lloughby falled to et a correct percoption of the
position of women in Bantu society.)
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tandled the dolicate situations arising out of this
cuntract, It might Do mentioned in pasaling that mare
riage dy capture and by elopement wore practi=ed to

a cortain extont, Tho'fonmar.ia cloarly an oxtrae-
lezal method of odtaining a wife which would only de
countonancad wmlhen a state of war existod doetwoon one
tride or clan and anothor, The latter was a mothod

of eircumventing the objoction of the parents to what
ras ndﬁitteﬂly a 1love match but one which did not come
mend 1taself to tho elders (abadala)e *hen the elopo=-
ment had alroandy taken place the parents Donerally acCe
quieaced in tho situation, and contented thomselves
with exacting a fine for tho clopemont and demanding
the usual lobola. This custom knomm as *Ukutwala’

was fully discussad in tho ea 9'or "lkolisana vs lLeqola”
(2NeaeCe) 189 hoard in tho Transkeian Territories Appeal
Court (qui vide).

Oe Ih0 Rasentials of a Uarriace. The ossentials

of a Cantu marriangze aro aa follows: (I) the consent
of the contracting -erties; (7I) tha nayment or the
making of arrannoments for the naymont of Lobola or

Borzadi; (I1I) the formal handing over of the tride by
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her people to her husband?s people.

There are cortain other rites, coremonies and Teasts
usually associated with a marriage in Pantu socioty;‘and
differing from tridbe to tridbe or from loeality to loéality.
But these are not easential and may be omittﬁd. although
they rarely are, without affocting the wvalidity of the
" marriage, provided the above mentioned essentials are
present., The contracting parties consist of the father
or guardian of the bride, the bride, the prospective
husband?s father or guardian or his representative and
the bdbridegroom, '

Consent of the Parties, As already noted, in the

olden days the consent of the bride was not of prime
importance, and .occasionally girls were forced to rarry
men for whom they had no desire. 0irls were practically
comoelled by publie opinion t; accede to the wishes of
their parents or guardians, But the mother often ox-
ercised her influence on behalf of her dauchter and in
the last analysis the girl could in an oxtrome case -
appeal to the chief of the tribe who often ordered or

persuaded the father to abandon the nroject., Today with
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the white man in control a foreed marriage 13 inwvalid,
and girls knowing this do not hesitate to complain to
the government officiasls in regard to attempts by thelr
guardians to force them into marriage. ®

In Hatal according to the Code of Kative Law any
kraslhead or other person who coerces any girl to rarry
against her will is gullty of an offensce. It is also o
essential of marriage there t' at the intended wife shall
declare in public to an 0fficial Harriage “itness, on
the day of the marriage, that the proposed marriage is
prooooding with her own free will and consent. In Zulu-
land also Dy a proclamation of 1887 1t 1s not lawful for
any person to compel a qymnn to enter into a contract
of marriage or to marry ;gainst her wiah; It poes with-
out saying that the ordinary Hative father regerds this
80 ealled protection of the 31;1 as an encroaciment
upon his rights as a parent, leading to the disruption
of family 1ifeo and the weakening of parental control,
But the State as the Upper Guardian of all persons re-
gerves to itself guite justifiably in our opinion, the
right to interfere on behalf of minors, of whom advan=-

& See Wdlenl vs Pezani (4N.A.C.) 212
Seo Eaba vs Etela (1910 T.P.D.) 964





