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OPSOMMING
Die Definiering van die Beste Belang van die Kind-standaard: Hedendaagse
Suid-Afrikaanse Perspektiewe
Die beste belang van die kind-standaard word alom beskou as die sogenaamde
goue draad waaraan kinderregte gemeet word. Kragtens die Grondwet van die
Republiek van Suid-Afrika is hierdie standaard tot 'n grondwetlike regsnorm
verhef. Die beste belang van die kind is nou 'n deurslaggewende oorweging in
elke saak waarby kinders betrokke is. Ten spyte van die ooglopende belang van
die beste belang-standaard is die toepassing asook die omvang daarvan nie
altyd duidelik nie en word die norm nie deurgaans konsekwent toegepas nie.
Beter statut6re riglyne en meer doelgerigte regsprekende beamptes word voorgehou as moontlike oplossings om groter duidelikheid oor die omvang van die
beste belang-standaard te verkry. Hierdie bydrae se doel is om groter duidelikheid aan die betekenis van die standaard te verleen sodat toekomstige uitbreiding van kinderregte daardeur verseker en bevorder kan word. Nieteenstaande die grondwetlike bevestiging en beskerming van die beste belang van
die kind-standaard is dit veral die wyse waarop die regsprekende gesag die
standaard sal aanwend en daaraan sal uiting gee wat sal bepaal tot welke mate
die basiese regte van kinders in die algemeen gedien sal word.

1 Introduction
The standard of the child's best interest has often been described as a
golden thread that runs through the whole fabric of the South African law
relating to children. The best interest of the child concept as such has
been established as a determining factor in decisions relating to guardianship, access and custody of children. With the adoption of the Constitution
of 1996,1 the concept of the best interest of the child has indeed been
raised to a new constitutional imperative. The common-law position regarding the protection of children has thus been entrenched by the Constitution. In this regard section 28(2) provides that a child's best interests
1 108 of 1996, hereafter referred to as the Constitution.
2 Clark "A golden thread? Some aspects of the application of the standard of the best
interest of the child in South African family law" 2000 Stell LR 3.
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are of paramount importance in every matter concerning the child. With
the emphasis on "every matter", one can conclude that the standard of
the best interest of the child is not only applicable to traditional family law
matters, but to all legal matters concerning children.3 On this point, the
Constitutional Court has even stated that section 28(2) has created a right
over and above those rights listed in section 28(1). 4 The wording of the
Constitution makes it clear that the field of application of the best interest
standard is not restricted to proceedings under the children's rights clause.'
The new constitutional dispensation and the ratification of international
instruments paved the way for the recognition of children as the bearers
of rights, which rights they can enforce against their parents as well as the
state.6 These international instruments include the United Nations Convention on the Rights of the Child,' the African Charter on the Rights and
Welfare of the Child' and the Hague Convention on the Civil Aspects of
International Child Abduction.' By ratifying and acceding to these conventions, South Africa confirmed its commitment to international and domestic human rights efforts directed towards the protection of women and
children in accordance with the standards of international declarations
and conventions.lc
Concern has been expressed about the application of the best interest
standard because of its vagueness and indeterminacy. This relates to the
subjective application of the standard and the difficulty in providing an
objective assessment given the rapidly changing social values, standards
and customs of our time.'' The purpose of this review is to define the
standard of the best interest principle in more assessable terms, thereby
enhancing its application. In order to achieve this, the following will be
considered: An overview of the South African legal foundation, comparative international and regional influences and, lastly, the legal manifestation of the best interest standard in recent South African case law.

2 The South African Legal Foundation of the Best

Interest Standard
Since 1948 the Appellate Division has given recognition to the best interest of the child standard. In the case of Fletcher v Fletcher" the court
confirmed that the best interest standard must undoubtedly be the main
3 Muller & Tait "The best interest of children: a criminal law concept" 1999 De Jure
322 323.
4 Minister of Welfare and Population Development v Fitzpatrick [2000] 7 BCLR 713
(CC) par 18; Fraserv Naude [1998] 11 BCLR 1357 (CC).
5 See Clark 2000 Stell LR 3.
6 Davel in Davel (ed) Introduction to child law in South Africa (2000) 7.
7 Ratified 1995-06-16.
8 Ratified 2000-01-21.
9 72 of 1996.
10 Nicholson & Politis "The life and death lottery: Tipping the scales in favour of the
child's best interest" 2001 DeJure 594.
11 See Clark 2000 Stell LR 15.
12 1948 1 SA 130 (A).
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consideration in matters concerning the child. The court also stated that
such standard has however never been appropriately defined or given
exhaustive content in either South African law or comparative international or foreign law. The current substantive content of the best interest
standard varies across jurisdictions, but typically includes such factors as
the child's own wishes, his or her physical, emotional, and educational
needs, the desirability of present circumstances continuing, the child's age
and gender, the capacity of the parent to provide for the child's educational, emotional, psychological and cultural development, the parents'
ability to meet the basic physical needs of the child and the emotional
bond that exists between the child and a particular parent." Furthermore,
in terms of the Mediation in Certain Divorce Matters Act,14 as amended,
the office of the family advocate was introduced into the South African
legal system with the primary purpose of identifying and establishing
what is in the best interest of a child. In doing so, the family advocate is to
enquire into, report on and make recommendations regarding the welfare
of such children and is assisted in this task by qualified social workers,
clinical psychologists, educational authorities and any other person who
may be able to render appropriate assistance. The role of the family
advocate is thus to make recommendations with regards to the best interests of children in legal disputes, whereafter a court will decide what is
to be the final outcome.
The question of the best interest of the child is a factual one, which the
court has to determine for every case individually. 6 In this regard a court
has a very broad discretion in deciding on the best interests of children
and may even consider inadmissible evidence or deviate from standing
procedures to determine what is in the best interests of a particular child.
The court may even require investigation it deems necessary to facilitate a
decision. "
During 1994 and for the first time in South African legal history, the
court in the case of McCall v McCall" put forth a list of factors that can
serve as a guide in determining the best interest of the child standard. The
factors identified by the court are as follows:
(a) [T]he love, affection and other emotional ties which exist between
parent and child and the parent's compatibility with the child;
(b) the capabilities, character and temperament of the parent and the
impact thereof on the child's needs and desires;
(c) the ability of the parent to communicate with the child and the parent's
insight into, understanding of and sensitivity to the child's feelings;
(d) the capacity and disposition of the parent to give the child the guidance
which he requires;
13 Baratt & Burman "Deciding the best interest of the child: An international perspective on custody decision-making" 118 SALJ 556-557.
14
15
16
17
18

24 of 1987.
See Clark 2000 Stell LR 6 7.
See Davel & De Kock "In 'n kind se beste belang" 2001 DeJure 276.
See Clark 2000 Stell LR 9.
19943SA 201 (C).
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(e) the ability of the parent to provide for the basic physical needs of the
child, the so-called 'creature comforts', such as food, clothing, housing
and the other material needs - generally speaking, the provision of
economic security(f) the ability of the parent to provide for the educational well-being and
security of the child, both religious and secular;
(g)the ability of the parent to provide for the child's emotional, psychological, cultural and environmental development;
(h) the mental and physical health and moral fitness of the parent;
(i) the stability or otherwise of the child's existing environment, having
regard to the desirability of maintaining the status quo;
(j) the desirability or otherwise of keeping siblings together;
(k) the child's preference, if the Court is satisfied that in the particular circumstances the child's preference should be taken into consideration;
(1)the desirability or otherwise of applying the doctrine of same sex
matching, particularly here, whether a boy of 12 [the child concerned
was a boy of nearly 12] should be placed in the custody of his father;
and
(m)any other factor which is relevant to the particular case with which the
Court is concerned."
The factors set out in the McCall case should not be regarded as a numerus
clausus, as the court specifically stated that any other relevant factors may
be brought before the court." It has to be noted that the mentioned list of
factors does not currently have statutory recognition in South African law.
The question can therefore rightly be asked if it is not time for such a
checklist of factors to be given statutory recognition by adding it to the
existing child care legislation, as is the case in England."' Such a list, which
at no stage should be an exhaustive set of factors, should primarily aim to
ensure that all relevant considerations are taken into account so that children's interests are consistently protected.
It is currently only the Natural Fathers of Children Born out of Wedlock
Act" that provides statutory criteria which a court must consider when
deciding a father's application for access and custody. In this regard, section 2(1) provides that a court may, on application by the natural father of
an extra-marital child, make an order granting the natural father access
rights, custody or guardianship on conditions determined by the court.
Subsection (2) determines further that such an application shall not be
granted unless the court is satisfied that it is in the best interests of the
child, and until the court has considered the family advocate's report and
recommendations, if such an enquiry was instituted by the latter. Section
3 in turn creates a discretion for the court to instigate any investigation
that it deems necessary and section 4 sets out a list of factors that the
court must take into account when considering the application. The court
may, in terms of section 5, make any order which it deems fit and may, if
it considers it to be in the best interests of the child, grant either party
19 McCall v McCall 1994 3 SA 201 (C) and, more specifically, criterion (m)205F.
20 With the English Children Act 1989.
21 86 of 1997.
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sole guardianship or custody of the child." It is submitted that the real
importance of this act is that it considers the best interests of the child to
be of paramount importance. The focal point is thus shifted away from
the natural father to the interests of the child."
The above-mentioned legal developments have culminated in the inclusion of children's rights within the supreme law of South Africa. As was
mentioned above, the Constitution now specifically entrenches various
rights of children and thus affords such rights fundamental and supreme
importance. Not only are children's rights individually defined but the
Constitution also reaffirms the former common-law requirement that the
best interest of a child should take paramountcy in every aspect that
concerns a child.14 It is further self-explanatory that the new constitutional
requirements regarding the protection of children's interests may not be
compromised and must be fulfilled, not only by the state, but also by all
private actors. This position, as will be indicated hereunder, seems to be
the case in both international law and foreign legal systems.

3 Comparative International and Regional Influences
In terms of section 39(1)(b) and (c) of the Bill of Rights, a court, tribunal or
forum must consider international law and may consider foreign law in its
deliberations. 6 The importance of international law and the guiding
significance of foreign law are nowadays constitutional prerequisites, and
their respective values should not be overlooked. Upon a closer evaluation
of international law, it becomes evident that section 28(2) is in keeping
with universal recognition that the interest of the child must prevail. This
confirmation is stated in international documents such as the United
Nations Convention on the Rights of the Child, the Hague Convention on
International Child Abduction and the African Charter on the Rights and
the Welfare of the Child.
22 86 of 1997.
23 Robinson "The child's right to parental and family care: Some brief remarks" 1998
Obiter 331.
24 Refer again to s 28(1) and (2) of the Constitution mentioned above. All universally
accepted fundamental rights, including specific rights for children, had to be included in the text of the Constitution. See In re: Certification of the Constitution of
the RSA 1996 1996 4 SA 744 (CC).

25 It must be pointed out at this stage, that the SA Constitution defines a child as a
person under the age of 18 years (see s 28(3) of the Constitution). In the case of Christian Lawyers Association of SA v The Minister of Health 1998 4 SA 1113 (T), the court
held that a foetus is not protected as a child or human being. The court stated that if
the drafters of the Constitution wanted to protect an unborn person, they would have
done so specifically. In current SA law an unborn person is thus not afforded legal
personality, and is thus not protected as a person, or as a child for that matter. We
find this reasoning very unfortunate and anachronistic. Many arguments can be submitted in order to advocate and motivate a re-think of this old common-law legal position.
The scope of this research however does not allow for a discussion of such arguments.
26 108 of 1996.
27 Hlope "The judicial approach to summary applications for the child's return: A move
away from best interest principles?" 1998 SALJ 440. The best interest standard is not
only incorporated into international law, but also in many foreign legal jurisdictions.
continued on next page
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Almost all of the international documents state that the best interest of
the child should either be a or the primary consideration in all actions
concerning the child. In terms of the United Nations Convention on the
Rights of the Child the best interest of the child must be a primary consideration in all actions concerning the child, undertaken by public or private
social welfare institutions, courts of law, administrative authorities or legislative bodies." Not all international law requirements are absolutely
clear and without controversy. Article 3 of the United Nations Convention,
for example, raises a number of issues and questions. For the purpose of
this research, only three issues will be discussed. In the first instance the
status of the best interest of children is technically weakened by the
phrase "a" paramount consideration as stated in the Convention. The risk
created by this demotion of the status of the best interest of children by
not making it the singular most important consideration, is that it may
allow state parties or even courts of law to balance the best interest of the
child against other primary considerations such as religious and cultural
interests." It can be rightly argued that in following international instruments pertaining to the best interest principle, more cognisance should be
given to the African Charter on the Rights and the Welfare of the Child,
where the interests of a child are protected as being of paramount importance. Fortunately both the international and the regional instruments
provide that their provisions do not affect any provision that is more
conducive to the realisation of children's rights, and thus afford children
the highest level of protection."
It is further important to note that the word "paramount" is defined in
the Oxford English Dictionary as "supreme" or of "chief importance". It
therefore follows that a child's best interest will be of supreme importance
when considering an issue affecting a child's interest. The use of the
phrase sends a very clear message that a great deal of constitutionally
sanctioned importance must be accorded to a child's interest in a given
situation. It could therefore be argued that the use of the term "paramount" means that in weighing up competing interests, the scales must
tip in favour of the child. Clark 3 holds the view that children's rights will
trump opposing rights. This in itself does much to relieve the disadvantaged position in which children previously found themselves."
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See for example a 15 of the constitution of Namibia and s 34 of the constitution of
Uganda.
A 3 of the UN Convention on the Rights of the Child (1989) (the CRC). A child is
defined in terms of the Convention and the South African Constitution as every
human being under the age of 18 years, unless under the law applicable to the
child majority is attained earlier.
Robinson "An introduction to the international law on the rights of the child
relating to the parent-child relationship" 2002 Stell LR 316.
A 1(2) of the African Charter on the Rights and Welfare of the Child 1998; a 41 of
the CRC.
"Competing custody rights: New concept of family and the best interest of the
child" 1998 CILSA 288 290.
See Mtller DeJure 324 325.
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Secondly, the influence of article 12 of the United Nations convention,
namely that the right of the child to be heard, should also play a vital role
in the interpretation of article 3, should not be overlooked. In terms of
article 12, state parties are required to assure the child the right to express
views, if he or she is capable of forming them. The views are to be weighed in relation to the age and maturity of the child.33 In terms of article 12,
the child is afforded a much greater role in deciding what is in his or her
best interest than was the position under the traditional approach."
Thirdly, the Convention does not provide a definition or a list of factors
that would constitute the best interest of the child. Some commentators
argue that this is understandable as a list would be limiting since each
factual situation determines in itself which factors are to be considered in
the child's interest. 3 However, the provision of a basic checklist and the
importance of evaluating the factual situation should not be seen as contradictory. A list can often be utilised as a starting point in determining
what is in the best interest of the child in every given situation, thereby
ensuring that important considerations are not overlooked.
Apart from international law, much can be learned from the experiences and legal rules of foreign legal systems. In this regard, notice can be
taken of the Children's Act 1989 of England and the Australian Family
Law Reform Act of 1995. The Children's Act declares that the child's welfare shall be the court's paramount consideration, 6 and gives a list of all
the circumstances to be considered when a court has to make a decision
with regards to issues relating to access and custody of children.3 ' The
above-mentioned criteria are set out as follows:
(a) [T]he ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding);
(b) his physical, emotional and education needs;
(c) the likely effect on him of any change in his circumstances;
(d) his age, sex, background and any characteristics of his which the court
considers relevant;
(e) any harm which he has suffered or is at risk of suffering;
(f) how capable each of his parents, and any other person in relation to
whom the court considers the question to be relevant, is of meeting his
needs;
(g)the range of powers available to the court under this Act in the proceedings in question."
A similar control list operates in the Australian law.3 ' The act states inter
alia the following:
"(a) any wishes expressed by the child and any factors (such as the child's
maturity or level of understanding) that the Court thinks are relevant to
the weight it should give to the child's wishes;
33 Clark 2000 Stell LR 18.
34 See Robinson 2002 StellLR 316.
35 See Robinson 2002 StellLR 316.
36 S 1(1)ofthe 1989 Act.
37 S 1(3)ofthe 1989 Act.
38 S 68F of the Family Law Act 1995.
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(b) the nature of the relationship of the child with each of the child's
parents and with other persons;
(c) the likely effect of any changes in the child's circumstances, including
the likely effect on the child of any separation from:
(i) either of his or her parents; or
(ii) any other child, or other person, with whom he or she has been living;
(d) the practical difficulty and expense of a child having contact with a
parent and whether that difficulty or expense will substantially affect the
child's right to maintain personal relations and direct contact with both
parents on a regular basis;
(e) the capacity of each parent, or of any other person, to provide for the
needs of the child, including emotional and intellectual needs;
(f) the child's maturity, sex and background (including any need to
maintain a connection with the lifestyle, culture, and traditions of Aboriginal peoples or Torres Strait Islanders) and any other characteristics of
the child that the Court thinks are relevant;
(g)the need to protect the child from physical or psychological harm caused,
or that may be caused, by:
(i) being subjected or exposed to abuse, ill-treatment, violence or other
behaviour; or
(ii) being directly or indirectly exposed to abuse, ill-treatment, violence of
other behaviour that is directed towards, or may affect, another person;
(h) the attitude to the child, and to the responsibilities of parenthood, demonstrated by each of the child's parents;
(i) any family violence involving the child or a member of the child's
family;
(j) any family violence order that applies to the child or a member of the
child's family;
(k) whether it would be preferable to make the order that would be least likely
to lead to the institution of further proceedings in relation to the child;
(1) any other fact or circumstance that the court thinks is relevant."

It is evident that the Australian criteria are much more comprehensive than
the English criteria. The Australian criteria also give consideration to family
violence and the need to protect children against physical and psychological harm, for example.3 9 This is noteworthy for South Africa - in
important custody cases like McCall v McCall and French v French, 0 certain
factors were also enumerated with the exclusion of domestic violence. In
general the courts seem to distinguish between violence against a wife or
co-habitant and violence against children. Only the latter is seen as relevant
to the interest of a child. Such distinction is very unfortunate, as cases of
domestic violence definitely impact on the well-being of children. This
viewpoint seems to have been overlooked in South Africa jurisprudence.

39 See Davel 2001 DeJure 278.
40 1971 4SA298 (W).
41 Bonthuys E "Spoiling the child: Domestic violence and the interest of children"
1999 SAJHR 317.
42 See Bonthuys 1999 SAJHR 318.
43 See Katzenellenbogen v Katzenellenbogen 1947 2 SA 528 (W); B v S 1995 3 SA 571 (A).
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It suffices to say that in matters that profoundly affect the interests of
children, any conduct that might prove to be relevant, including research
findings about the effects of domestic violence directed at women or their
children, should be considered. Taking domestic violence into account
when deciding matters of custody and access will not only serve the best
interest of the child but is also in line with other legal systems. The
Australian criteria also give consideration to race and culture, another
important area. 4 5 This is also in line with the principles of the United
Nations Convention on the Rights of the Child 6 and the African Charter on
the Welfare of the Child.4 A list of criteria is also followed by some African
states. Uganda follows such a checklist, which is set out in section 4 of the
Ugandan Children Statute.
A third international document that relates to the best interest of the
child is the Hague Convention on the Civil Aspect of International Child
Abduction, which was incorporated into the South African municipal law
in 1996.4' The Convention gives due regard to the question of how to best
serve the interest of a child in custody matters. The preamble to the
Convention recites the firm conviction of the signatory states as follows:
"[T]he interests of children are of paramount importance in matters relating
to their custody and the desire of the signatory states to protect children
internationally from the harmful effects of their wrongful removal or
retention and to establish procedures to ensure their prompt return to the
State of their habitual residence, as well as to ensure protection for rights of
access."
44
45
46
47
48

See Bonthuys 1999 SAJHR 319.
See Davel 2001 DeJure 278.
See a 20 of the Convention.
See the preamble and a 3 of the Charter.
Sloth-Nielsen & Van Heerden "New childcare and protection legislation for South
Africa? Lessons from Africa" 1997 Stell LR 263. The writer also made the following
remarks: "The Uganda Children Statute, in s 4, provides that '[t]he welfare principles and the children's rights set out in the First Schedule to this Statute shall be the
guiding principles in the making of any decision based on the provisions of the
Statute'. The First Schedule in turn contains the following provisions:
'(i) The child's welfare is the paramount consideration in the determination of any
question regarding the upbringing of a child or the administration of his or her
property.
(ii) As a general principle, any delay in deciding matters relating to a child is likely
to prejudice the welfare of that child.
(iii) There is an obligation, in all matters concerning children, to have regard to the
views of the child (considered in the light of his or her age and understanding),
the child's physical, emotional and education needs, the child's circumstances
and the likely effects of any change in those circumstances, any harm that the
child has suffered or risks suffering, and, where relevant, the capacity of the
child's parents or other caregivers to meet the child's needs.
(iv) The child has a right to, inter alia, participation in positive sporting, cultural
and artistic activities, and to social resources available in situations of conflict
or disaster.
(v) In addition, the child has the right to exercise 'all the rights set out in the UN
Convention on the Rights of the Child and the OAU Charter on the Rights and
Welfare of the African Child with appropriate modifications to suit the circumstances in Uganda'.'
49 72 of 1996.
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The Convention has as premise that the interests of the children who
have been wrongfully removed are ordinarily better served by immediately returning them to their country of habitual residence where it is
more suitable for such disputes to be decided. In terms of this Convention, the habitual residence of the child is the most pre-eminent factor in
deciding what is in the best interest of the child regarding custody, as it
is the habitual court that is better suited to make an order or decision
regarding the best interest of the child."0 Interestingly, the Constitutional
Court held in LS v AT that the principles of the Convention, as incorporated in South African law, are consistent with section 28(2) of the
Constitution and do not require our courts to act in a manner which
does not recognise the paramountcy of the best interests of the child."
In light of the above-mentioned legal principles, it is quite clear that the
interests of children are regarded as having such significant impact that
they have been entrenched, not only within international law, but also in
regional and domestic laws. Although these legal principles seem to protect children's rights adequately, it is the practical realisation and protection of such rights that is ultimately the determining result. In this regard
it should be of interest to evaluate some of the more recent South African
case decisions relevant to the issue of the best interest of the child standard.

4 Recent South African Case Law Pertaining to the
Standard of the Best Interest of the Child
Although the norm of the best interest of the child was and still is part and
parcel of the South African common law, it is the constitutional entrenchment and protection of the principle that has resulted in unprecedented
application and enforcement during judicial adjudication of disputes
where children are involved. Such important jurisprudence already manifested itself under the law of the interim Constitution, although that Constitution did not protect children and the best interest standard as strongly
as its successor, the Constitution of 1996. Upon a closer investigation of
the applicable case law under the new constitutional dispensation, it
becomes evident that the best interest of the child standard is and should
be invoked in a variety of different circumstances. For practical and
holistic purposes cases have been grouped accordingly. The different categories include, inter alia, custody and guardianship disputes, access disputes,
adoption issues, aspects concerning child abduction and international law,
50 See Hlope 1998 SALJ 439 446.
51 2001 2 BCLR 152 (CC). In the case the court stated the following: "The Convention
clearly recognises and safeguards the paramountcy of the best interests of children
in resolving custody matters. It is so recorded in the preamble which affirms that
the States parties who are signatories to it, and by implication those who subsequently ratify it, are '[flirmly convinced that the interests of children are of paramount importance in matters relating to their custody'."
52 Refer to ch 3 of the interim Constitution, 200 of 1993. The Bill of Rights in ch 3 of
the interim Constitution did not provide for the extensive protection of specific
children's rights, as is the case under s 28(1) and (2) of the Constitution of 1996.
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parental care and or family care issues, welfare issues, maintenance, procedural law, law of succession and even criminal procedure. Each of the
different categories is subsequently discussed.

4 1

Disputes Relating to Custody and Guardianship of Children

Legal disputes regarding custody and guardianship of children have often
been the basis of intense and emotional legal indifference within the
private law domain. Under the new constitutional dispensation, such disputes seem to have become even more frequent and complicated. This
position is clearly illustrated by the now well-known and controversial
decision of Van Rooyen v Van Rooyen. In Van Rooyen, Flemming DJP, as
he was then, held in a custody dispute where the mother of the child
participated in a lesbian relationship, that the best interest of the child had
to be protected, and the child had to be shielded from exposure to con-

fusing and possibly harmful signals.
In a custody dispute in 1994, the Cape Provincial Division held in
that in order to determine what would be in the best
interests of a child, the court must decide which of the parents is better
able to promote and ensure the child's physical, moral, emotional and
spiritual welfare. In order to make such determination, the court put certain
criteria forward that should be used. 6 The court added that if it is satisfied
that a child has the necessary intellectual and emotional maturity to express
his or her own preference, the preference being a genuine and accurate
reflection of his or her feelings, and is thus capable of making an informed
intelligent judgment, the court should give weight to the preference. r
McCall v McCall5

53 1994 2 SA 325 (W).
54 This decision has been extensively criticised and was branded as a moral rather
than a sound legal judgment. We however think that such harsh criticism is not justified. On a close reading of the case it becomes evident that although the presiding
judicial officer was not in favour of the mother's personal lifestyle, he seems to
have been motivated by the two social experts, who indicated that the lifestyle and
sexual preferences of the mother could send confusing or even harmful signals to
the child. If such expert evidence is substantiated, regarding which widely divergent views exist, then it would be in the best interest of the child not to be exposed
thereto. The judge specifically stated that the mother could live her life in whatever
way she liked, but it was the interests of the child and not her mother that had to
be accorded paramountcy in determining the dispute.
55 19943SA 201 (C).
56 McCall v McCall 204/J-205G. This criteria has been discussed above and is thus not
repeated.
57 See McCall at 207H-I. In McCall, the minor boy involved wanted to reside with his
father, and according to the court he had reached a stage where he wanted and
needed a masculine environment. His best interest was thus served by placing him
in the custody of his father. Compare also the case of Krugel v Krugel 2003 6 SA
220 (T) where the court found in favour of joint custody orders if such order would
promote the rights of children. In Soller NO v G 2003 5 SA 430 (W) the court held
that there is a distinction between the functions of the office of the family advocate
and the legal practitioners that can be appointed in terms of s 28(1)(h). The family
advocate provides a professional and neutral channel of communication between
continued on next page
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It is not only original custody orders that have an influence on children's
interests, but also the variation of an existing custody determination. In the
case of Bethall v Bland" the court held that an applicant in a variation of
custody dispute must satisfy the court on a balance of probabilities that the
applicable variation would be in the best interests of the child concerned."
Similar in scope to the Van Rooyen case mentioned above, the case of V
v V was decided in 1998. In the case the father of two minor children
sought sole custody of the children and requested supervised access for
the mother, who subsequently became involved in a lesbian relationship.
The court clearly confirmed that children's rights are no longer confined
to the common law but are expressed and protected in the Constitution
and international law. Contrary to the Van Rooyen case, and based on the
evidence of expert witnesses, the court held that the sexual orientation of
the mother did not present a problem and could not be regarded as
abnormal in law. 6 1 Apart from its criticism of the Van Rooyen case, the
court in V v V however confirmed that the child's rights are paramount
and that situations might well arise where the best interest of the child
requires action to be taken for the benefit of the child, which actions could
cut across the right or rights of parents. 6' The court also stated that the
right of a child to have access to parents was complemented by the right
of parents to have access to their children. Access is not a unilateral exercise of a right by a child, but part of a continuing relationship between
parents and children. The court held that the more extensive the relationship between a child and both parents, the greater the benefit for the child
was likely to be. 6 3 The court concluded that in determining the child's best
interests, all factors had to be weighed up and that the particular circumstances of each case had to be evaluated.
The next important case concerning children and custody was the case
6
of Ex parte Critchfield.
In this decision the court concluded that if undue
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conflicting parents and the court. An appointed legal practitioner acts solely on behalf of the child and has the task of presenting and arguing the child's wishes to the
court. The practitioner had to apply adult insight and apply legal knowledge to the
child's wishes, thus giving the child a voice in legal proceedings (437-438). The
court also confirmed the case of McCall v McCall in which the best interest of the
child was seen to be paramount when deciding custody disputes.
1996 2 SA 194 (W).
See Bethall v Bland 208E-F.
1998 4 SA 169 (C).
The court concluded that the Van Rooyen decision was incorrect as it was based on
the court's own moral convictions. Writers however disagree with such determination. Our own reading of the Van Rooyen decision is as follows: Even though the
court distanced itself from the conduct of the mother, it based its decision on the
evidence as well as the child's interests. Even though sexual orientation of parents
is protected in s 9 of the Constitution, if such preferences would negatively impact
on children, the parents' preferences should have less emphasis than the best interests of the children concerned. Refer also to n 63.
See Vv V 189B-E.
Ibid.
1999 3 SA 152 (W). At 139D-F the court stated explicitly that the court should not
be particularly concerned with [the] sexual predilections of litigants, unless such
continued on next page
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weight were placed on maternity,6 it would amount to unfair discrimination. In order to balance the interests of maternity with paternity, the best
interests of the child standard had to be used and such determination had
66
to prevail.
A further development regarding custody over children
evolved in the case of Allsop v McCann.6' The court concluded that neither
parent ought to dictate which religion their child is to adhere to. Each
parent is entitled to provide religious instruction. If a parent were restricted to secular tuition of their children, such position would erode the
parental right to access and would not be in the best interest of the child.
An objective evaluation of each particular case is thus necessary. Compare
the case of Kotze v Kotze6 1 where the court as per Fabricius AJ held with
respect to a divorce settlement where the parties had agreed to educate
their minor son in a particular church denomination, that the best interest
standard as well as the child's right to freedom of religion had to be
afforded to the child, and that it was not in the child's best interests if his
or her future was predetermined and if he was constrained by his parents.
The court thus held that it was entitled and obliged to vary the agreement
that the parents had reached. 9 Similarly, in the case of H v R'0 the court
held in terms of section 28(2) of the Constitution, that the court had to
take the best interest standard into account in every matter concerning
the child. The court also stated that the family relationship between
parents and children is necessarily different after a divorce and that in
some circumstances it would be unrealistic to preserve a non-custodial
parent's rights." The last custody and guardianship case here discussed,
the case of P v P," also dealt with the issue of one of the parents of a child
that wanted to relocate to the United States. In deciding the dispute, the
court reiterated the protection of section 28 of the Constitution, and that it
defines children's rights and not parents' rights. The court also confirmed
that section 28 required the rights of children to be exercised in the best
interests of the children. Although the biological bond between a child and
parent is almost sacrosanct, such bond may be disrupted if the best
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predilections pose an actual or potential threat to the psychological or physical welfare of young children.
Thus the influence and role mothers play in children's lives.
The court further stated (142B-C), that the so-called maternal preference rule was
never a rule of law in South Africa but rather a policy or judicial preference. In contrast, the court stated that the law of South Africa required custody awards to be
made in accordance with the best interests of children. Reference was also made to
the cases of Cook v Cook 1937 AD 154 and Calitz v Calitz 1939 AD 56.
2001 2 SA 706 (C).
2003 3 SA 628 (T).
632G-I.
2001 3 SA 623 (C).
Where both parents have right to access and the custodian parent decides to
relocate to another country, such an event would necessarily curtail the noncustodian parent's access. The court in such instances must apply the best interest
standard in order to determine the best solution. In H v R the court concluded that
the relocation of child and custodian parent was not contrary to the best interest of
the child, and thus the relocation was granted.
2002 6 SA 105 (W).
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interest standard so dictates. Due to possible prejudice, the court ruled
against the removal of the child from his environment."
4 2 Disputes Relating to Issues of Access to Children and Parents
Apart from custody disputes, issues relating to access of parents to their
children and vice versa are frequently disputed. It will subsequently become evident that the resolution of these issues has drastically been
altered by the Constitution, especially because of the constitutional entrenchment of the best interest of the child standard. Under the South
African common law it was trite law that a father of an illegitimate child
had no right of access to his child. It was rather the child that had rights
and the child's best interest dictated inter alia issues of access. This position was confirmed in the case of B v S.14 The court held that in order to
determine the best interest position, the court should not only look at the
court papers before it, but should also take proper cognisance of oral
evidence and the testimony of expert witnesses. The position was the
same for children born of marriages not recognised by South African civil
law. A father had no inherent right of access to such children. The case of
Chodree v Vally 6 serves as an example. The court specifically emphasised
the fact that in general it is an advantage for a child to have communication with both parents, and thus the child's best interests would be better
served, in certain circumstances, by having access to his or her father.
In the case of T v M" it was held that it is the child that has a right to
access and not a parent, and that such right to access should be judicially
determined. Furthermore the court also held that during the judicial
investigation, the court could mero motu call for further evidence. In cases
where a natural bond between parent and child has been established, it
would in ordinary circumstances be in the best interest of a child for such
relationship to be maintained, unless particular factors demand access to
be deprived. One can thus conclude that a court must make an objective
evaluation of all the relevant circumstances, in order to determine what
would be in the best interests of a child.
4 3

The Best Interest Standard and Cases about Adoption
Procedures
The recent constitutional protection of children has also significantly
impacted on adoption laws and procedures in South African law. In one of
the first cases decided under the new constitutional order, the court held
that the interests of the child had to enjoy the highest priority and that it

73 PvP 109.
74 19953SA 571 (A).
75 See B v S 585B-E.This viewpoint also supports our argument submitted in n 47 in
relation to the Van Rooyen case.
76 1996 2 SA 28 (W). Regarding a marriage in terms of Islamic law, the court held
that in all relationships between parents and children, a parent has both rights
and obligations that are regulated and governed by the best interests of the child.
See 52D-E.
77 1997 1 SA 54 (A).
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was in a child's best interests to be adopted by people that he/she knew
as parents or guardians." Apart from the fact that children's interests
were of paramount importance, the court in Fraser v Children's Court,
PretoriaNorth" held that the natural father of an illegitimate child is inlaw
entitled to adopt his own child. The particular case was pursued in the
Constitutional Court (Fraserv Children's Court, Pretoria North"0) and various legal precedents were confirmed. The court found inter alia that
section 1 8(4)(d) of the Child Care Act," which required that only the natural mother consent to an adoption of an illegitimate child, was in conflict
with the interim Constitution as it unjustifiably differentiated between the
rights of the natural fathers and natural mothers regarding adoption
procedures. In order to arrive at an appropriate remedy, the court held
that the interests of the child was not a separate interest, but one which
could not realistically be separated from the parental right to develop and
enjoy a close relationship with a child. The court advanced several factors
albeit not a closed list, to be considered for deciding on an appropriate
remedy."
In a further development, the Constitutional Court was again called
upon in the case of Fraser v Naude" to decide if the court should grant
leave to appeal to the Constitutional Court, in a case where Fraser challenged the adoption of his illegitimate child in terms of section 1 8(4)(d) of
the Child Care Act. The court concluded that the essence of the dispute
involved the status and well-being of a child, and that the child's interests
were of paramount importance. On the basis that an appeal could drag on
for some time and would create uncertainties, especially for the child, the
application for appeal or direct access to the Constitutional Court had to
be refused as it would not have been in the child's best interests.
The same paramountcy of the best interest of the child standard was
echoed in the Constitutional Court's decision of Minister of Welfare and
Population Development v Fitzpatrick.14 The court held that the best interest
standard creates rights for children that are independent of those rights
specified in section 28(1) of the Constitution. Since the Constitution
requires the best interest of children to have paramountcy, the blanket
78 See the case of SW v F 1997 1 SA 796 (0). According to the court, children's rights
79
80
81
82

under the interim Constitution had to enjoy the highest priority. See 806-807.
19972 SA218 (T).
1997 2 SA261 (CC).
74 of 1983.
See Fraser 280 281. The factors advanced were: (a)the duration of the relationship

between parents and their children born out of wedlock; (b) the age of the child;
(c) the stability of the relationship between the parents; (d) the bond between father
and child; (e) the legitimate needs of the parents; (f) the reasons why the parties
were not married, and also what would generally be in the best interests of the
child. The court also said that parliament should rather formulate appropriate statutory requirements in such instances. Unfortunately the court did not expand on the
extent of the best interest of the child standard, and has left such aspect unchanged.
83 1999 1 SA I (CC).
84 2000 3 SA 422 (CC).

36

2004 DeJure

prohibition of the adoption by non-South African citizens of a child born
to South African citizens cannot be justified. Apart from the prohibition on
adoption of South African children by non-South African nationals, the law
also stated that only married couples could adopt a child." In order to
determine if lesbian partners could adopt a child, the Constitutional Court
in Du Toit v Minister of Welfare and Population Development16 held that
where the interests of children were at stake, it was important that such
interests were fully aired to prevent a determination that could cause
substantial injustice." In light of the circumstances, the court concluded
that to exclude partners in same-sex life partnerships from adopting children jointly, where they could otherwise be suitable to do so, was not
acceptable under the new constitutional legal order and was in conflict
with, specifically, section 28(2) of the Constitution. The prohibition deprived children of the possibility of a loving and stable family life, and
thus failed to accord paramountcy to the best interest standard. It is also
important to note that even if a parent's rights were denied through illegal
action by others, the best interest standard could require that such process should not be rescinded if it is not to the child's benefit."
4 4

The Best Interest of Children involving Cases of Child
Abduction

As was discussed above, it is not only South African law but also international law that entrenches the best interest of the child standard as being
the primary consideration in all matters concerning children in South
Africa." Although the international instruments have been created with
specific purposes in mind, it is submitted that it is the best interest standard that will be conclusive to the outcome of such matters. This should
be the position in cases pertaining to the Convention and cases that do
not involve the Convention per se. "° Similar to other issues, Convention
cases also require an objective evaluation of all relevant circumstances. In
the case of WS v LS" the court held that it is not in the best interests of
very young children to be parted from their mother. An interesting argument was forwarded in the case of Sonderup v Tondelli." The Constitutional Court held that a distinction could be made between short-term
85 See s 17(a)-(c) of the Child Care Act 74 of 1985 and s 1(2) of the Guardianship Act
192 of 1993.
86 2003 2 SA 198 (CC).
87 If there is a risk of an injustice, the court is obliged to appoint a curator ad litem to
represent the interests of children. See 201G.
88 Refer to Tv C 2003 2 SA 298 (W). In this adoption application, the court was misled
about the whereabouts of the natural father and, subsequently, the natural father's
rights were denied. The court, however, held that it would not be in the child's best
interest if the adoption were overturned, despite the deceitful actions of the adoptive parent.
89 Refer to s 39 of the Constitution, read together with the Hague Convention on Civil
Aspects of International Child Abduction (1980).
90 See K vK 1999 4 SA 691 (C).
91 2000 4 SA 104 (C).
92 2001 1 SA 1171 (CC).
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best interests of a child and long-term best interests. Sometimes shortterm interests could be overridden by long-term interests of the Convention.93 It is the responsibility of the court to weigh up all relevant factors,
and to reach a decision that will ultimately be in the best interest of a

child. Such a determination would require a holistic approach and is not
an easy task to complete. 9 All in all, the court as upper guardian of minor
children should use its discretion to ensure that, given the particular facts,
the best interest standard is complied with."

4 5

Issues concerning Welfare, Maintenance and other Concerns

and the Best Interest of Children
It is self-explanatory that every dispute concerning children will involve a
determination to a greater or lesser extent of the child's best interest.
Such a determination, as was indicated above, is not always easy to
reach. For example, in the case of Jooste v Botha% the court held that the
best interest standard demands an environment of love, affection and
consideration. However, there is no legal obligation on parents to love
their offspring in statutory or common law. A child does not have a right
to be loved or cherished by a non-custodian parent." As a matter of
principle, a parent must look after his or her children, and provide for
their care, food and shelter. In this regard it is important to emphasise the
fact that section 28 of the Constitution is aimed at ensuring that a child is
properly cared for by his or her parents. Such duty is primarily put on the
parents or extended family of children, but when that is not possible, the
duty rests on the state." Section 28 not only affords the right to care to
children, but also the right to nutrition, shelter, basic health care and
social services.
93 Such an override could seemingly be in conflict with the best interest standard of
s 28(2) but could be justifiable under s 36 of the Constitution.
94 See also Smith v Smith 2001 3 SA 845 (SCA). The objective of the Convention is to
promptly restore the status quo ante, the position before the alleged abduction. If
too lengthy a period has lapsed since the abduction, the court will not easily grant a
return of the child order.
95 See the case of Chief Family Advocate v G 2003 2 SA 599 (W).
96 2000 2 SA 199 (T).
97 The court came to this conclusion on the basis that the law cannot enforce the
impossible and can thus not force a parent to give love and affection to his/her
child. Such issues seem to be within the moral realm and not legally solvable. Still,
it is hardly surprising that such a situation would not necessarily be in a child's best
interest, and would thus be in conflict with s 28(2), although the law, so it would
seem, cannot recognise or protect it as such.
98 In the case of the Government of the RSA v Grootboom 2001 1 SA 46 (CC) the
Constitutional Court confirmed that the state has an obligation to provide shelter
for children. The state must provide the legal and administrative infrastructure to
ensure that a child is accorded the protection contemplated by s 28 of the Constitution. Refer also the case of the Minister of Health v TAC (No 2) 2002 5 SA 721 (CC)
where the court held that the provision of the antiretroviral drug Nevirapine was a
potentially lifesaving medical intervention and was thus essential for the well-being
of a child at birth. If state policy were not protecting children, such policy would be
in conflict with s 28(1) and (2) and would not easily pass the test of reasonability
and justifiability in s 36.
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If the rights set out in section 28 are not provided for or if a decision is
taken that would negatively impact on such rights, it is evident that such
circumstances or decisions would not be in the best interests of the children concerned, and might be unconstitutional."
Children's rights and the best interest standard have also been important in maintenance cases. In the case of Heystek v Heystek 1 the court
held that the best interest of a child standard is a constitutional imperative
which assumes a vital role in all matters that concern a child. In respect of
the right to parental care, the court concluded that the duty to provide
parental care is not confined to the natural parents of a child, but that it
also extends to stepparents, adoptive parents and foster parents."'
00

The best interest standard is also applicable to cases where children are
bearers of other rights which are protected under South Africa's new
constitutional dispensation. In Laerskool Middelburg v Departementshoof,
Mpumalanga1 for example, the court held in relation to section 28(2) that
section 28(2) was directly applicable to education and every situation in
which a learner might find him or herself. The court thus concluded that
the interests of the relevant learners would be best served by maintaining
an English course.""
0

Although some rights of the applicant school had been violated by the
respondent, section 28(2) requires that children's rights have to take first
place in the balancing of conflicting rights of fighting parties and that the
14
applicant's interests therefore had to yield to those of the minors.
Compare also Governing Body, Gene Louw Primary School v Roodtman 1
where the court held that the non-custodian parent of a child was not
liable for school fees under section 102A(1) of the Education Affairs Act
(House of Assembly) 70 of 1988. It is submitted that although such a
finding reflects the common law, if it would be in a child's best interest,
section 28(2) of the Constitution must override the position and a court
0

99 See the case of Highveldridge Residents Concerned Party v Highveldridge TLC 2002 6
SA 66 (T), where the court ordered the reinstatement of the water supply to the
community concerned, as the termination of the water supply to the township
was contrary to the rights afforded to children in terms of the Constitution, and
thus not in their best interests. See also Patel v Minister of Home Affairs 2000 2 SA
343 (D) where it was held regarding a child's right to family care, that to deport
the parents would not be in the child's best interest.
100 2002 2 SA 754 (T).
101 In Heystek vHeystek 757F the court stated that the notion of parental care and the
paramountcy of the best interest of the child require an attitudinal shift from antiquated Germanic parent-child relationship to a relationship serving the constitutional imperatives in a heterogeneous, democratic society. The judicial authority in South Africa seems committed to give high priority to this new society
and in particular to the constitutional rights of children. Within the new constitutional order, giving effect to s 28 of the Constitution is of paramount importance. See Bannatyne v Bannatyne (Commission of Gender Equality, as Amicus
Curia) 2003 2 SA 363 (CC).
102 2003 4 SA 160 (T).
103 177E-G.
104 177-178.
105 2004 1 SA 45 (C).
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should find that a non-custodian parent should also be liable for school
fees or even other support, circumstances permitting.
Lastly, it should be noted that the best interest of the child is not only
important in matters concerning the realisation of substantive rights or
needs of children, but also in procedure and process. In this regard, the
best interest of the child standard can in appropriate circumstances
require a court or other institution to deviate from prescribed legal procedures. In the case of Swarts v Swarts 1 6 the court held that if a child is in
need of care, the removal of the child to a place of safety can be allowed
even though a warrant for such removal has not been obtained. The court
stated that it must be satisfied that the conduct was in the best interest of
the child."0 A court also seems obligated to invoke its inherent powers as
bestowed by the common law and the Constitution"0 to protect the rights
of children. (See the case of In re Moatsi se boedel 1° where the court held
in respect of a matter concerning a black deceased estate that section 23
of the Black Administration Act,'" which excludes illegitimate children
from benefiting from the deceased estate, should not be followed.) The
court should invoke its inherent powers in order to protect the rights and
interests of children.

5 Conclusion
In light of this discussion, we conclude with the following remarks. The
South African legal system, and to a lesser degree also regional law, finds
itself at the beginning of a new era regarding the development of children's rights and interests on the African continent. From a practical point
of view, there seems to be regular conflict between the interests of children on the one hand and the interests of parents or even other public or
private institutions on the other. One such conflict that recently came to
the fore is the question of whether children should receive religious education at school. The resolution of such conflicts is often complicated by
factors that may vary from case to case.
What can be stated unequivocally is that the interests of children are to
be accorded paramountcy in every matter concerning children.''' In order
106 2002 3 SA451 (T).
107 On 464 and 465 of the Swarts case, the court held that as upper guardian of
children, the court is obliged to consider the relevant merits of the case and that
parental rights can be reasonably and justifiably limited in order to protect the
rights of minors. According to Bertelsmann J, such conclusion would be in compliance with s 28(2) and the best interest standard. Cf S v B 2003 1 SA 552 (SCA).
108 See s 173 of the Constitution.
109 2002 4 SA 712 (T).
110 38 of 1927.
111 As was mentioned earlier in this article, an exact definition or exhaustive content
of the best interest of the child standard is lacking in the common law, international law, foreign law and the Constitution. It was and still is argued that the
standard should be flexible in order to take account of all the relevant circumstances of each case and to ensure that the final outcome is practically in the best
interests of the child or children concerned.
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to realise the paramount importance of children's rights, any court, tribunal or forum should consider various factors. In this regard it is important
to emphasise that there is no closed category of what such factors should
be. Each case will have to be objectively determined according to its own

merits and after all relevant circumstances have been taken into account.
Although it would be commendable for the legislature to enact a list of
factors in order to determine the best interest standard or to give more
conclusive content to such principle, it would be unwise and impractical
to try to determine the scope of such an important legal rule in full.'"
The possible tension that could exist between the interests of a child on
the one hand and the interests of parents or other role players on the
other, is further compounded by the unique and vulnerable position children often find themselves in. What is therefore regarded as being in the
best interests of a child thus requires a value judgement that cannot be
determined in abstract or in advance. It must be determined in its own
unique circumstances. In this regard it is further proposed that any court,
tribunal or forum is constitutionally obliged to determine any dispute that
relates to children in such a manner that the interests of children ultimately triumph.'" Such an approach might indeed require the relevant

decision-making body to deviate from standing legal practices or even to
limit the rights of other people or institutions, in order to fulfil
the overall
14
constitutional and international obligations towards children.

112 In this regard we support the view expressed in the McCall case that the list of
criteria should not be regarded as a shopping list, but that it should merely be accepted as a guide or basic point of departure.
113 In J v Director General, Department of Home Affairs 2003 5 SA 605 (D) the court
held that children's right to family and parental care in terms of s 28(1)(b) demanded that the rights of a genetic mother of twins and the twins' right to have a
claim against their mother had to be recognised by the law (616-617). The court
should also have employed the best interest standard to emphasise the rights of
children in such particular circumstances.
114 Recent developments in SA jurisprudence seem to suggest that our legal system is
indeed evolving in such a direction. See, for example, the case of De Reuck v Director of Public Prosecutions, WLD 2003 3 SA 389 (W) where the court held in a case
of possession of child pornography that although other people also have rights under the Constitution, those rights that [unreasonably] infringe on the rights of children should yield to the rights protected under s 28 of the Constitution. See also
Hay v B 2003 3 SA 492 (W) where the court held in an application for a blood
transfusion that was opposed because of religious beliefs, that in terms of s 28(2)
of the Constitution a child's best interests were of paramount importance in every
matter concerning the child and this principle was the single most important factor to be considered when balancing or weighing up competing rights and interests concerning children. The court confirmed that the duty to afford children
protection fell on law-enforcement agencies, all right-thinking people and ultimately the court as upper guardian of all children (494-495). The court concluded
that a child's right to life, which was threatened if medical assistance was not provided, outweighed the rights and reasons of the parents' private religious beliefs
(496A-B). See also Bekink "Parental religious freedom and the rights and best interests of children" 2003 THRHR 246 et seq.

