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Abstract
The right to development (RTD) is controversial. This controversy is built 
on the identification of the international community as one of the duty 
bearers of the RTD. This means that state members of the international 
community should fund development projects outside their territory or 
should contribute to resource mobilisation for the achievement of the 
RTD beyond their borders. Against this backdrop the article seeks an 
alternative solution for resource mobilisation for the achievement of the 
RTD. It shifts the RTD from depending on donors and developed countries 
to the recovery of assets stolen from developing countries through illicit 
financial flows. The article relies on the power game theory that posits 
that in the international arena, initiatives are informed by self-interest. 
However, it also recognises the challenges linked to asset recovery and 
articulates this position considering the new institutional theory, which 
believes in ‘the common good’. Another key issue associated with anti-
corruption and anti-money laundering initiatives which informs asset 
recovery is that different countries have different norms and values, which 
are likely to influence the interpretation of the laws and regulations in 
consideration of the context. Ultimately, successful asset recovery requires 
a joint adoption and harmonisation of common strategies by actors.

INTRODUCTION
The scramble for Africa took place through slavery, colonialism and 
continues unabated through neo-colonialism defined as ‘the economic 
and political policies by which a great power indirectly maintains or 
extends its influence over other areas or people.’1 These hegemonic tools 
developed global inequities that kept the African continent at the bottom of 
the development scale. In seeking solutions to this problem, the continent 
articulated development as a human right and claimed the establishment of 
a new world order conducive to the enjoyment of their right to development 
(RTD). The latter echoes the enjoyment of political as well as socio-
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1 ‘Neo-colonialism’ The Merriam-Webster Online Dictionary <https://www.merriam-webster.
com/dictionary/neocolonialism> accessed on 22 November 2019.
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economic rights, the right to self-determination over the territory as well as 
wealth and natural resources.

However, nowadays, illicit financial flows (IFFs) from Africa are one 
of the most important hindrances to the enjoyment of the RTD in Africa. 
IFFs are defined as the ‘movement of illegally [or amorally] acquired, 
transferred or spent funds across borders.’2 According to the joint United 
Nations Economic Commission for the Africa and African Union (UNECA/
AU) High Level Panel Report on Illicit Financial Flows (HLP),3 IFFs can 
be defined as

[m]oney that is illegally earned, transferred or utilised. These funds typically 
originate from three sources: Commercial tax evasion, trade misinvoicing 
and abusive transfer pricing; criminal activities, including the drug trade, 
human trafficking, illegal arms dealing, and smuggling of contraband; and 
bribery and theft by corrupt government officials.

One of the key elements of this definition is that, through IFFs, corrupt 
public officials and other criminals around the world are able to ‘re-
integrate stolen assets into the global financial network in a manner that 
does not raise suspicion.’4 Hence, the view is that IFFs are a ‘process by 
which money is hidden from government oversight such that its origins and 
destinations are no longer clear.’5 The impact this has on African countries is 
disquieting. The World Bank6 reveals that USD 20 billion to USD 40 billion 
are stolen from developing countries every year through high-level 
corruption and hidden overseas, and that these stolen assets are equivalent 
to twenty to forty per cent of official development assistance. The Stolen 
Asset Recovery Initiative (StAR) estimates that only USD 5 billion was 
recovered in the past fifteen years, which is between 0.8 per cent and 1.6 per 
cent of stolen assets.7 StAR estimates that USD 1 trillion to USD 1.6 trillion 
in global proceeds from criminal activities, corruption and tax evasion cross 
borders every year.8 From these monies, almost thirty per cent of Africa’s 

2 Maira Martini, ‘Combating Illicit Financial Flows: The Role of the International Community’ 
Transparency International (U4 Anti-corruption Resource Centre 2014) 2 <https://
www.u4.no/publications/combating-illicit-financial-flows-the-role-of-the-international-
community.pdf> accessed 9 January 2019.

3 HLP Report (2015) 9.
4 Martini (n 2) 3. 
5 John Picarelli, ‘Transnational Organized Crime’ in Paul Williams, Security Studies: An 

Introduction (Routledge 2008) 460.
6 The World Bank and United Nations Office on Drugs and Crime, ‘Stolen Asset Recovery 

(StAR) Initiative: Challenges, Opportunities, and Action Plan’ (2007) 9 <http://documents.
worldbank.org/curated/en/846731468338347772/pdf/438540WP0Box327377B0Star01PU
BLIC1.pdf> accessed 9 January 2019.

7 The World Bank and United Nations Office on Drugs and Crime, ‘Barriers to Asset Recovery: 
An Analysis of the Key Barriers and Recommendations for Action’ (2011) 1.

8 ibid.
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wealth, meaning almost USD 14 billion of tax revenue, is lost yearly.9 
These IFFs ‘drain resources that would have otherwise been ploughed into 
building basic infrastructure and other development projects.’10 Echoing 
Oxfam,11 Owens and McDonell12 note that ‘the amount of illicit financial 
outflows from Africa per year is enough to pay for healthcare that could 
save the lives of four million children, and to employ enough teachers for 
every African Child to receive education.’ IFFs are devastating the African 
continent, and it is urgent to recover all the assets stolen from this continent. 

This article seeks answers to the following questions: To what degree can 
asset recovery lead to the realisation of the right to development in Africa? 
As per the research question above, the aim of this article is to explore the 
extent to which asset recovery, defined as ‘the legal process through which 
a country, government and/or its citizens recover from another jurisdiction 
the resources and other assets that were stolen through corruption’,13 can 
help address the IFFs and achieve the RTD in Africa. The importance of 
asset recovery cannot be overemphasised. Returning stolen assets to their 
country of origin would go a long way in solving the resource deficits, 
discouraging further outflows and fostering justice in communities.14

Yet, although safe havens where these monies are hidden are well known, 
most of these stolen assets are yet to be recovered and repatriated to their 
rightful owners. This raises questions on the political will of the main role 
players or wealthy countries where stolen assets are often hidden. The article 
argues that these countries have no or little political will to recover assets 
hidden in their banks. In making its case, the article relies on the power 
game theory that informs international relations. It however also recognises 
the challenges linked to asset recovery and articulates this position in light 
of the new institutional theory, which believes in ‘the common good’. It 
also acknowledges that a key issue associated with anti-corruption and 
anti-money laundering (AML) initiatives is that different countries have 
dissimilar norms and values, which are likely to influence the interpretation 
of the laws and regulations in consideration of the context. As part of this 

9 Oxfam, ‘An Economy for the 1%: How Privilege and Power in the Economy Drive Extreme 
Inequality and how this can be Stopped’ (2016) <https://d1tn3vj7xz9fdh.cloudfront.net/
s3fs-public/file_attachments/bp210-economy-one-percent-tax-havens-180116-en_0.pdf> 
accessed 8 January 2019.

10 Abdullahi Shehu, ‘Key Legal Issues and Challenges in the Recovery of the Proceeds of 
Crime: Lessons from Nigeria’ 31(3) (2014) International Law Research 187.

11 Oxfam (n 9).
12 Jeffrey Owens and Rick McDonell, ‘Inter-agency Cooperation and Good Tax Governance 

in Africa: An Overview’ in Jeffrey Owens, Rick McDonell, Riël Franzsen and Jude Amos 
(eds), Inter-agency Cooperation and Good Tax Governance in Africa (PULP 2017). 

13 Anti-corruption Glossary <https://www.transparency.org/glossary/term/asset_recovery> 
accessed 8 January 2019.

14 The World Bank and the OECD, ‘Few and Far: The Hard Facts on Stolen Asset Recovery’ 
(StAR 2014) <http://documents.worldbank.org/curated/en/379871468146375164/pdf/Few-
and-far-the-hard-facts-on-stolen-asset-recovery.pdf, accessed 8 January 2019. 
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analysis the article also examines what has been done so far by wealthy 
countries that are major role players in asset recovery. Furthermore, the 
article also demonstrates that international cooperation, which is a point of 
disagreement on the implementation of the RTD, can be instrumental for 
asset recovery if the RTD is to be realised.

In terms of structure, the article is divided into six parts including this 
introduction. The second part unpacks the trajectory of normative standards 
related to ‘asset recovery’, the third part examines the power game theory 
and asset recovery, the fourth part examines the extent to which asset 
recovery can be the bridge to the enjoyment of the RTD and the fifth part 
explores the pathways to secure asset recovery. The sixth and final part 
provides concluding remarks.

UNDERSTANDING THE DEVELOPMENT OF ‘ASSET RECOVERY’ 
NORMATIVE STANDARDS
Until the 1980s, there was a legal vacuum on recovering stolen assets.15 
This gap was addressed by scholars under the concept of ‘spoliation 
indigène’, ‘patrimonicide’16 or ‘kleptocratie’.17 Echoing Kofele,18 Nessi19 
defines ‘spoliation indigène’ as ‘an illegal act of depredation committed 
for private ends by constitutionally responsible rulers, public officials or 
private individuals’, or as ‘large scale corruption committed by modern day 
governments ... at the expense of the general populations of nations.’20 The 
seriousness of the crime of ‘spoliation indigéne’ cannot be overemphasised 
because it goes beyond the realm of meagre corruption or simple violation 
of the right to property.21 It is a violation of human rights and specifically 
of a nation’s right to freely use its own wealth and natural resources, which 
is not just any ordinary human right, ‘but the fundamental human right, the 
right that transcends all others.’22

Needless to note, the right to own wealth and natural resources is an 
important element of the RTD which, in the words of Bedjaoui, is the 

15 Leonardo Borlini and Giulio Nessi, ‘International Asset Recovery: Origins, Evolution and 
Current Challenges’ (2014) 28(2) Derioto Del Commercio Internazionale 398

16 Ndiva Kofele-Kale, ‘Patrimonicide: The International Economic Crime of Indigenous 
Spoliation’ (1995) 28(45) Vanderbilt J of Transnational L 378; Michael Reisman, ‘Harnessing 
International Law to Restrain and Recapture Indigenous Spoliation’ (1989) 83 American J 
of Intl L 56–59; Brian Charms, ‘Holding Public Officials Accountable in the International 
Realm: A New Multi-layered Strategy to Combat Corruption’ (2000) 33 Cornell Intl LJ 
159–209; Borlini and Nessi (n 15) 378.

17 Jennifer Hartmann, ‘Government by Thieves: Revealing the Monsters behind the Kleptocratic 
Masks’ (1997) 24 Syracuse J of Intl L and Commerce 156–176.

18 Kofele-Kale (n 16) 48.
19 Borlini and Nessi (n 15) 398.
20 Kofele-Kale (n 16) 56.
21 Nessi (n 15) 398.
22 Hartmann (n 17) 178.
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‘alpha and omega’ of all human rights.23 In other words, the development of 
normative standards for asset recovery was informed by the need to protect 
the RTD, which comprises the right to wealth and natural resources.

The first attempts to provide for the restitution of stolen assets were 
secured in the treaties for the protection of cultural objects and the trafficking 
of drugs. For the protection of cultural objects, the UNESCO Convention 
on the Means of Prohibiting and Preventing the Illicit Import, Export and 
Transfer of Ownership of Cultural Property was the text of reference.24 

Article 1 of the UNESCO Convention defines cultural property to 
comprise anything of scientific, historical, artistic, archaeological or religious 
importance. Under Article 2(1) of this treaty, state parties ‘recognize that 
the illicit import, export and transfer of ownership of cultural property is 
one of the main causes of the impoverishment of the cultural heritage of 
the countries of origin of such property and that international cooperation 
constitutes one of the most efficient means of protecting each country’s 
cultural property against all the dangers resulting there from.’ 

Under the UNESCO Convention, the protection of cultural property 
is organised in three sets of arrangements, namely preventive provisions, 
restitution provisions and international cooperation. Under the first set 
related to preventive measures, member states of the Convention are 
compelled to ensure the security of cultural property. To this end, they must 
conduct a national inventory of protected property, ensure the certification 
of protected property to be exported and the preservation of certain cultural 
property,25 monitor trade,26 and impose sanctions in case of violation of the 
Convention.27 The second set of arrangements related to restitution compels 
member states to ensure that every stolen or illicitly trafficked cultural item 
is recovered and sent back to its place of origin. Lastly, member states to 
the Convention are urged to cooperate with one another in ensuring the 
protection of cultural property. In this vein, the treaty clearly prescribes 
cooperation to make sure that illicitly transferred goods are repatriated to 
their rightful owners.28 Importantly, state parties to the Convention should 
take measures to ensure such restitution, but also make sure that the innocent 
purchaser is compensated.29 

This treaty has been instrumental in raising awareness on prohibiting and 
preventing the illicit import, export and transfer of ownership of cultural 
property as 137 countries are parties to it. Some of these member states 

23 Mohammed Bedjaoui, ‘The Difficult Advance of Human Rights Towards Universality in a 
Pluralistic World’ (1989) International Institute of Human Rights Strasbourg 32.

24 The UNESCO Convention of 14 November1970 came into force on 24 April 1972.
25 The UNESCO Convention, Art 5(b), (c) and (d), 6(b).
26 Article 7.
27 Article 8.
28 Article 13(b).
29 Article 7(b)(ii). 
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have adopted legislation to give effect to the treaty. In this regard, the United 
States of America (USA) have adopted the Convention on Cultural Property 
Implementation Act 1983, and the United Kingdom (UK) have adopted the 
Dealing in Cultural Objects (Offences) Act 2003. Other countries, including 
Japan, the Netherlands and Switzerland, also adopted related legislations.30 
This was equally significant in educating the public about the substance of 
the Convention as provided for under Article 10.

The influence of the Convention has also been visible in the practice of 
museums. The latter has adopted the year 1970, which is the date of the 
Convention, as a key indicator for enquiries into the provenance of objects. 
In this vein, museums are not allowed to acquire some items if there is no 
proof that they have been ‘out of their country of origin and owned by an 
individual or institution in another State.’31

The Convention also led to adoption of numerous other UNESCO 
instruments, including the 2001 UNESCO Convention on the Protection of 
the Underwater Cultural Heritage (see the provisions of Articles 14 and 18), 
the Second Protocol of 1999 to the Hague Convention of 1954 (Article 21), 
the 1995 UNIDROIT Convention, the European Regulation and Directive 
of 1993 on the movement of cultural heritage as well as the adoption of the 
2003 UNESCO Convention on the Safeguarding of the Intangible Cultural 
Heritage.

However, this apparent positive impact of the Convention is limited 
by various factors. Not all state parties have adopted legislation for its 
domestication. Some of its provisions have been criticised for being clumsy.32 
In addition, some national laws are in direct contradiction to the Convention. 
In this regard, the time limitations to claim an object at the national level is 
clear whereas the Convention is silent on the issue. Similarly, the question  
of acquisition in ‘good faith’ and mandatory compensation recorded in  
Article 7(b)(i) of the Convention has been controversial as considered 
inadequate by many.33 To resolve the controversy, UNESCO submitted the 
matter to UNIDROIT,34 which is the International Institute for the Unification 
of Private Law. This institution is tasked to study possible avenues for 
updating, harmonising and synchronising private and commercial law 
between states and groups of states. In discharging this mandate, UNIDROIT 
adopted the Convention on Stolen or Illegally Exported Cultural Objects 
in Rome on 24 June 1995. This Convention sought to adopt ‘common, 

30 Lyndel Prott, ‘Strengths and Weaknesses of the 1970 Convention: An Evaluation 40 Years 
after its Adoption’ Background paper, second edition, for participants in the Second Meeting 
of States Parties to the 1970 Convention; Paris, UNESCO Headquarters (20–21 June 2012) 
3 [on file with author].

31 ibid.
32 ibid 4.
33 ibid 5.
34 In French it is: Institut international pour l’unification du droit privé, which is an 

intergovernmental organisation on the harmonisation of private international law.
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minimal legal rules for the restitution and return of cultural objects between 
Contracting States, with the objective of improving the preservation and 
protection of the cultural heritage in the interest of all.’35

Under this treaty, states agree to a common approach for restitution of 
stolen or illegally exported cultural objects and allow restitution claims to 
be processed directly through national courts. Moreover, the UNIDROIT 
Convention applies to all stolen cultural objects, not just inventoried and 
declared ones and specifies that all cultural property must be returned. 
Nonetheless, the UNIDROIT Convention did not silence the controversy, 
and consequently the UNESCO treaty remains weak. This weakness is 
aggravated by the fact that ‘the Convention does not allow for retroactivity’36 
or does not apply to objects taken before its adoption. 

The numerous insufficiencies of the 1970 treaty reduced its potency 
and consequently other instruments37 were adopted to remedy the problem. 
Importantly, the most recent instrument in this regard is the 2003 United 
Nations Convention Against Corruption (UNCAC).38 Under its Article 1, the 
purpose of UNCAC is

‘a) To promote and strengthen measures to prevent and combat corruption 
more efficiently and effectively; 

b) To promote, facilitate and support international cooperation and 
technical assistance in the prevention of and fight against corruption, 
including in asset recovery; 

c) To promote integrity, accountability and proper management of public 
affairs and public property.’

The four pillars of the UNCAC are preventive measures, criminalisation, 
international cooperation and asset recovery.39 Through these pillars, the 
drafters of the UNCAC illustrate the need to ensure that corruption is 
defeated wherever it takes place. Vlassis explains that 

[a]t the core of the negotiating process was the desire of all delegations 
to find an appropriate balance in the new instrument, in order to make 

35 The Preamble, para 4.
36 Prott (n 30) 4.
37 The 1988 International Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic 

Substances, the 1999 UN Convention for the Suppression of the Financing of Terrorism, the 
2000 UN Convention Against Transnational Organised Crime 

38 Adopted by the UN General Assembly on 31 October 2003, by Resolution 58/4; entry into 
force 14 December 2005.

39 UNCAC, chs II, III, IV and V, respectively.

            



THE COMPARATIVE AND INTERNATIONAL LAW JOURNAL OF SOUTHERN AFRICA200

sure that adequate and proportionate attention was devoted to prevention, 
criminalization, international cooperation and asset recovery.40

One key aspect of the UNCAC is the inclusion of a specific chapter on asset 
recovery, which is at the centre of this article. It seeks the return of assets 
to their rightful owners, including countries from which they had been 
taken illicitly. Chapter V including Articles 51 to 59 carefully deals with 
asset recovery. This chapter of the UNCAC stipulates how cooperation and 
assistance will be solidified, how profits of corruption are to be returned to a 
demanding state, and how the interests of other victims or legitimate owners 
are to be measured. 

The importance of chapter V on asset recovery cannot be overemphasised. 
According to Article 51 of the UNCAC, the return of assets is a ‘fundamental 
principle’ of this Convention, and state parties are mandated to afford one 
another the ‘widest measure of cooperation and assistance in this regard.’ 
From this provision, returning assets is essential, and that needs cooperation 
and concerted efforts by governments. 

While the entire UNCAC is celebrated for its comprehensiveness, its way 
of addressing money laundering and trading in influence as well as bribery 
in its criminalisation provisions, it is also criticised for being ‘a mixture of 
mandatory and discretionary provisions.’41 Discretionary provisions water 
down the effectiveness of the UNCAC, because they are submitted to the 
political of will of governments. Furthermore, the absence of monitoring 
provisions of the UNCAC also reduces its impact. These weaknesses affect 
the entire UNCAC including its chapter V on asset recovery. Nevertheless, 
the provision on asset recovery on its own has been qualified as a ‘mini 
revolution’ in the fight against corruption. This qualification is one of the 
drives behind this article.

As indicated earlier, the recovery and repatriation of illicitly transferred 
funds require transnational actions. Officials from the source of money as 
well as those in the country where money is hidden, or that act as safe 
havens, have to work in partnership to repatriate the funds. While the 
repatriation of stolen assets is essential to supplement the treasury of the 
country where the money originated from, it is also a deterrent to those who 
intend taking money away from their country.42

40 Dimitri Vlassis, ‘The United Nations Convention Against Corruption – Origins and 
Negotiation Process’ (2002) 66 UNAFEI, Resource Material Series 126–131 at 126 [on file 
with author].

41 Martin Polaine, ‘Where are we Now?’ Anti-corruption Conference on the UN Convention 
Against Corruption Implementation & Enforcement: Meeting the Challenges’ Conference 
Proceedings (Chatham House, London 24 to 25 April 2006) 29 [on file with author].

42 Martini (n 2) 6–7; OECD, ‘Fragile States 2014: Domestic Revenue Mobilisation in Fragile 
States’ (OECD 2014) <http://www.oecd.org/dac/incaf/FSR-2014.pdf> accessed 8 January 
2019.
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Although the significance of the asset recovery to address IFFs cannot 
be over-highlighted, most of the money stolen by African leaders and other 
criminals is yet to be recovered. The next section seeks answers to the 
failure of asset recovery or why assets recovered are minimal.

THE POWER GAME AND ASSET RECOVERY
This section begins with an overview of the power game theory before 
examining its impact on asset recovery as well as its critics.

The Power Game: An Overview
The power game or game theory stipulates that in the international arena, 
every initiative is informed by self-interest.43 In what follows, we will 
explore the extent to which this postulation is true in asset recovery. Asset 
recovery cannot happen in a vacuum, but can happen through partnership 
between the state seeking to recover the money and the safe haven state, as well 
as other possible actors or transit jurisdictions. This suggests a framework 
secured in international relations between parties. The engagement can be 
in the form of a bilateral cooperation when two states are stakeholders, 
or multilateral relations if more than two states have a role to play in 
ensuring asset recovery. As Gerry Ferguson44 explains, ‘the assets may be 
held in one jurisdiction and then laundered to another jurisdiction, with 
the offence committed in a third jurisdiction and the company responsible 
for paying bribes headquartered in a fourth jurisdiction.’ In such a context, 
recovering cannot take place without collaboration amongst all jurisdictions 
involved. Recovery is therefore an all-encompassing process, starting 
with the ‘Collection of Intelligence and Evidence and Tracing Assets’ to 
‘Enforcement of Orders’ and ‘Asset Return’.45 This means that international 
cooperation is key for asset-recovery initiatives. The latter entails a well-
harmonised task with numerous players. For its success, governments must 
ensure greater domestic and international inter-agency cooperation to enable 
more effective and faster cross-border information sharing. Governments 
should put in place legal frameworks to enable victims of corruption and 

43 Héctor Julio González Correa, ‘Game Theory Recovery as an Instrument for the Analysis 
of International Relations’ (2001) 14(2) Ritsumeikan International Research <https://
pdfs.semanticscholar.org/c56b/fe600a190a03189b6d6a507f46f92a09d6eb.pdf?_
ga=2.113402180.258116328.1575277182-470114920.1553585711> accessed 9 January 
2019.

44 Gerry Ferguson, ‘Global Corruption: Law, Theory & Practice. Legal Regulation of Global 
Corruption under International Conventions’ US, UK and Canadian Law (3 edn, University 
of Victoria 2018). 

45 The World Bank, ‘Asset Recovery Handbook: A Guide for Practitioners’ (2011) 5–7; 
<https://star.worldbank.org/sites/star/files/asset_recovery_handbook_0.pdf> accessed  
9 January 2019; Siobhán Garside, ‘Corruption and Money Laundering: International  
Asset Recovery from Politically Exposed Persons in the UK, Nigeria, Russia & China’ 
(LLM Thesis, Norwegian University of Life Sciences 2016) 17.
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civil society to take asset-recovery cases to court, in the countries from 
where assets were stolen and those in which they were deposited. Countries 
in which the stolen assets are located should respond swiftly to requests 
for mutual legal assistance and develop and enforce laws and regulations 
that prevent frozen assets from staying lodged with the same institution, 
corporate structure or individual that accepted the asset prior to the  
freezing order.

This is not to say that asset recovery cannot succeed without international 
relations, inter-state and inter-agency cooperation. However, international 
relations are generally grounded in the power game or game theory, 
which posits that each player’s action is guided by self-interest and the 
need to benefit from the situation. According to the power game theory, 
in international relations, decisions and actions are guided by self-interest 
where the rational choice theory ‘calculus approach’46 is paramount. This 
means any initiative taken by a state is informed by its self-interest before 
anything else.

Nevertheless, opponents of this view argue that international relations 
are informed by the new institutionalism theory based on the need to do the 
right thing.47 The next section will analyse asset recovery in light of these 
theories. 

The Impact of the Power Game on Asset Recovery 
According to Correa,48 international relations rest on the ‘calculus approach’, 
which would inform the partnership or relation needed for asset recovery. 
This raises the question of what would motivate wealthy countries, often 
safe havens, to recover and repatriate assets hidden in their jurisdictions. 
The self-interest question needs to be answered. 

In reality, stolen assets strengthen the economy of safe haven countries. 
Their banks can accumulate wealth, the money is plugged into their 
societies, and as a result people enjoy a good standard of living. From this 
perspective, the IFFs from a country can be an important development 
factor in secrecy jurisdictions as the IFFs foster their economic growth. 
Economic growth can become reality in the secrecy jurisdictions when 
stolen assets are successfully cleaned up or laundered. Garside49 writes: 
‘Corruption also stunts economic growth [in the country of origin], since 
the illicit funds are laundered through different jurisdictions and integrated 
into other economies.’

46 Correa (n 43) 187.
47 Serges Djoyou Kamga, ‘NEPAD: The Power Game and Africa’s Development’ in Chris 

Landsburg, Africa Rise Up! Perspectives on African Renewal (Real African Publishers 2018) 
273–297.

48 Correa (n 43) 198. 
49 Garside (n 45) 4.
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This means that safe haven countries have no interest in freezing and 
repatriating stolen assets because, as noted by Correa,50 in international 
relations between two countries, ‘one of them gains, the other loses’. This 
view is in line with Marx’s materialist conception of history that posits the 
following: ‘Accumulation of wealth at one pole is, therefore, at the same time 
accumulation of misery, agony of toil, slavery, ignorance, brutality at the 
opposite pole.’51 This means that stolen assets hidden in safe haven countries 
foster accumulation of wealth in these countries while misery prevails in 
the country of origin. Marx’s materialist conception of history is close to 
Wallerstein’s World-Systems theory52 which posits that the modern world is a 
‘complex intertwining of economies’ connected through ‘capitalist economic 
relationships’.53 In light of the debate on the proletariat and bourgeoisie, 
echoing Wallerstein,54 Giddens55 describes developed countries (at the centre) 
(often safe haven) as being the exploitative capital class, whereas less 
developed countries (at the margin) are the subordinated working class.56

In the case of asset recovery, the country that gains from it will never 
ensure a successful or a full repatriation of assets. In this regard, a survey 
conducted by the Stolen Asset Recovery (StAR) Initiative shows that 
between 2010 and 2012, Switzerland froze USD 786 million in stolen assets 
(fifty-eight per cent of the total volume of assets frozen in Organisation 
for Economic Co-operation and Development (OECD) countries in that 
period), but only USD 20 million was repatriated in the same period.57 This 
shows that safe havens are reluctant to recover and repatriate stolen assets 
from the developing world. This is a failure to deal with IFFs and advance 
the RTD where it is needed. 

Yet, in the context of the fight against terrorism, several bank accounts 
of potential terrorist groups and individuals’ assets were frozen, recovered 
and repatriated where needed.58 Nevertheless, many money launderers and 

50 ibid.
51 Karl Marx, Capital: A Critique of Political Economy – The Process of Capitalist Production 

(Progress Publishers 2007) 709.
52 Immanuel Wallerstein, World-systems Analysis: An Introduction (Duke University Press 

2004) 6.
53 Anthony Giddens, ‘Sociology’ (Polity Press 2009) 67; UK Cabinet Office and Prime 

Minister’s Office, ‘Global Declaration against Corruption’ 126 <https://www.gov.uk/
government/publications/global-declaration-against-corruption/global-declaration-against-
corruption 2016> accessed 10 January 2019.

54 Wallerstein (n 52).
55 Giddens (n 53) 74; also Garside (n 45) 10.
56 ibid.
57 OECD, ‘Illicit Flows from Developing Countries: Measuring OECD Responses’ <http://

www.oecd.org/corruption/IFF_R5_13mars14.pdf> accessed 8 January 2019.
58 Angela Hardister, ‘Can We Buy a Peace on Earth: The Price of Freezing Terrorist Assets 

in a Post-September 11 World’ (2002) 28(3) North Carolina J of Intl L and Commercial 
Regulations 605–661; Simon Champigny, Elise Pousin and Laure Rougevin-Baville, 
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asset thieves were not asked questions despite their names appearing in 
the Panama Papers. This is to say that when developed countries have self-
interest they are always able to recover assets. The World Bank59 identifies 
the lack of trust between parties as an impediment to asset recovery. This 
lack of trust is often the manifestation of the calculus approach or the 
concern with self-interest.

However, based on the commitments of many developed countries, 
especially those in the G20 nations, it can be argued that international 
relations are not always guided by the ‘calculus approach’ but by the need 
to do the right thing or the belief in the value or sacredness of established 
institutions. In this perspective, institutions such as the United Nations 
(UN) and its UNCAC are sacred and should not be tampered with. Secured 
in the new institutionalism theory, this view portrays institution as ‘a set 
of rules, norms, practices and decision-making procedures that shape 
expectations’ that has the potential to triumph over unknown factors that 
weaken cooperation.60 This is idealism, ‘a philosophical doctrine which 
says that the historical development of societies is driven by abstract 
ideas or ideals, like freedom and democracy.’61 It contrasts with Marx’s 
materialist conception of history as it posits that the search for common 
good informs activities in the international arena. This is to say that far 
from being informed by the power game, international relations are guided 
by the need for states to establish ‘a framework to proceed on issues of 
common interests.’62 In this vein, Linklater63 is of the view that crafting 
foreign policy in ethics enables communities to ‘reconcile their duties to 
fellow citizens and their obligations to distant strangers.’ Given the ethics 
or moral feature of this position, the notions of common interest and shared 
future is key to international relations. From this standpoint, people will be 
inclined to ‘share the same duties and obligations towards non-citizens as 
they do towards their fellow citizens.’64 

The analysis above demonstrates that all states have a common interest in 
asset recovery, as it not only improves the standard of living in the state of 
origin but it also instrumental in addressing the financing of terrorism and 
other transnational crimes. As far as asset recovery is concerned, the G20/
OECD and Development Assistance Committee (DAC) countries have taken 
action to reinforce national and international policies, legal frameworks and 
institutional mechanisms to simplify the tracing, freezing and recovery of 

59 The World Bank (n 45) 
60 Kamga (n 47) 278.
61 Giddens (n 53); Garside (n 45) 10.
62 Kamga (n 47).
63 Andrew Linklater, ‘Cosmopolitan Political Communities in International Relations’ (2002) 

16(1) International Relations 135.
64 Stephen Hobden and Richard Wyn Jones, ‘Marxist Theories of International Relations’ in 
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illegal assets,65 and many of them have turned asset recovery into a political 
priority.66 

To demonstrate their commitment in dealing with asset recovery, in 2012 
the G20 established an asset-tracing country profile, comprising guidelines 
on how to find information about a natural or a legal person’s assets. 
Furthermore, the group published a detailed guideline to be used by countries 
seeking mutual legal assistance from G20 countries. The guidelines contain 
an outline of the necessary processes in these countries to make sure that 
requests are received and handled as proficiently as possible.67

The guidelines are in line with the commitment to the UNCAC in its  
Article 51, which compels states to set up ‘the widest measure of 
cooperation and assistance’ relating to the return of assets acquired 
through criminal offences covered by the convention. In giving effect to 
the UNCAC, the Swiss bank, UBS, is now more willing to give information 
to track money launderers and recover stolen assets. The cooperation of 
UBS was observed in the case of Vladimiro Montesinos Torres, the chief 
of the powerful National Intelligence Service and an adviser to the former 
Peruvian President, Alberto Fujimori who was involved in asset theft and 
money laundering. Information from UBS was essential to recover the 
stolen assets.68 Furthermore, the Swiss government amended its penal code 
to criminalise corruption.69

Mobutu Sese Seko’s USD 4 million hidden in Switzerland could not be 
repatriated due to the fact that the government of the Democratic Republic 
of the Congo was of the view that the amount of money was too little and 
it did not respond to queries related to the ownership of the money sent by 
Geneva.70 In the case of Sani Sani Abacha, the former Nigerian dictator, many 
initiatives including requests, criminal complaints of money laundering 
in countries where Abacha’s money was kept, around USD 2 billion was  
frozen in ten jurisdictions, of which USD 1.2 billion has been repatriated to 
Nigeria through mutual assistance, forfeiture or settlements.71 

Furthermore, in 2012, the OECD and StAR embarked on a survey to 
measure assets frozen and returned between 2010 and June 2012. It was 

65 G20, ‘Requesting Mutual Legal Assistance in Criminal Matters from G20 Countries’ 
(2012) <https://www.bmjv.de/SharedDocs/Downloads/EN/G20/Requesting%20Mutual%20
Legal%20Assistance%20in%20Criminal%20Matters%20from%20G20%20Countries%20
-%20A%20step-by-step%20guide.pdf?__blob=publicationFile&v=1> accessed 9 January 
2012.

66 OECD (n 57).
67 G20 (n 65).
68 The World Bank (n 45); Borlinin and Nessi (n 15) 403.
69 Article 322 septies; Nessi (n 15) 418 and 419.
70 Tim Daniel, ‘Repatriation of Looted State Assets: Selected Case Studies and the UN 

Convention against Corruption’ in Transparency International (ed), The Global Corruption 
Report (Transparency International 2004) 15; Borlini (n 15) 403.

71 Enrico Monfrini, ‘The Abacha Case’ in Mark Pieth (ed), Recovering Stolen Assets’ (Peter 
Lang 2008) 41; Nessi (n 15) 418 and 419.
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found that in this period, about USD 1.4 billion of corruption-related assets 
had been frozen, but only USD 147 million returned to foreign countries 
with the majority to non-OECD countries.72 While the amount returned is 
small, it could be argued that this is due to the complexity related to asset 
recovery as laws and regulations apply differently in various contexts and 
this poses a serious problem of harmonisation and effectiveness.

Another situation where money was frozen but could not be repatriated 
was during and in the aftermath of the Arab Spring in early 2010 to mid-
2012. After the collapse of Hosni Mubarak, Zine El Abidine Ben Ali and 
Muammar Gaddafi’s regimes in Egypt, Tunisia and Libya respectively, 
governments around the world embarked on freezing billions of dollars 
held by these former leaders and their relatives. But the repatriation of the 
money remains difficult,73 because of the lack of proof that these assets 
are the proceeds of corruption.74 This is to say that the issue is not always 
the power game because there are serious operational challenges in asset 
recovery. In dealing with some of these challenges, the Swiss government 
adopted the Swiss Federal Restitution of Illicit Assets Act 2011, which 
enables the repatriation of stolen assets when they cannot be refunded 
through reciprocal legal assistance channels as a result of failures in the 
victim state’s judicial system.75 

In the same spirit, in 2011 Switzerland also adopted the Act on Federal 
Restitution of Illicit Assets of Politically Exposed Persons Obtained by 
Unlawful Means. This legislation enables the freezing, forfeiture, and 
restitution of the assets of politically exposed persons (PEPs) and their 
close acquaintances in cases where a demand for mutual assistance in 
criminal matters cannot succeed because of the weakness of the judicial 
system in the demanding state. In this case, where the enrichment of the 
PEP is plainly excessive and the degree of corruption of the state or the 
person in question is particularly excessive, it is not essential to convict the 
PEP before the restitution to the country of origin. 

These developments suggest that there is a political will to recover and 
repatriate assets to their rightful owners. In other words, failure to recover 
and repatriate assets is due to the complexity linked to the operationalisation 
of asset recovery and repatriation. Explaining the situation, the World 
Bank76 writes

72 OECD (n 57) 88 
73 Luke Cadigan and Laura Prieston and others, ‘Returning Libya’s Wealth’ The Sovereign 

Wealth Fund Initiative, K&L Gates and the Fletcher School, Tufts University <https://
sites.tufts.edu/sovereignet/files/2017/09/Archives-Returning-Libya%E2%80%99s-Wealth.
pdf2011> accessed 9 January 2019. 
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Amongst challenges, the lack of a sound legal framework between 
stakeholders is very problematic. Even with a comprehensive legal 
framework, assert recovering is still hindered by communication barriers 
between parties, delays in responding to [mutual legal assistance] MLA 
requests, and incapacity to draft related documents. [The challenge is 
exacerbated by] ‘Difficulties in identifying owners of bank accounts because 
of the lack of a national bank registry, as well as failure to manage and 
preserve assets that have been restrained during the recovery process before 
a formal confiscation occurs. 

The other challenge is related to the insufficient observance and 
implementation of anti-money laundering measures as a strategy to identify 
and stop the proceeds of IFFs and corruption where needed. The World 
Bank77 therefore highlights the need to adopt ‘a clear, comprehensive, 
sustained, and concerted policy and strategy and to define goals and targets, 
to identify all available tools (laws and regulations as well as processes), 
to mobilize the needed expertise and resources, and to make stakeholders 
accountable.’ To capture the magnitude of challenges to asset recovery, The 
World Bank writes:78 

Most of the legal barriers are onerous requirements to the provision of mutual 
legal assistance (MLA); excessive banking secrecy; lack of non-conviction 
based asset confiscation procedures; and overly burdensome procedural and 
evidentiary laws, including the need to disclose information to asset holders 
during investigations. Removing the legal barriers is obviously essential. 
Absent of a clear and sound legal framework, asset recovery becomes, in a 
best-case scenario, arduous and, in a worst case scenario, impossible. 

Although the complexity of asset recovery is recognised, and that initiatives 
have been taken to validate the new institutional theory that posits that 
international relations are informed by the common good, the failure to 
repatriate more millions of dollars to developing countries remains a matter 
of concern. The amount of assets recovered is too low. According to StAR,79 
only USD 5 billion in stolen assets has been repatriated over the past fifteen 
years. The huge gap between even the lowest estimates of assets stolen 
and those repatriated demonstrates that much more needs to be done to 
address the issue. This gap gives the impression that the lack of political 
will remains a reality and that the ‘calculus approach’ is still the key of 
international relations. To remove this perception and fight IFFs and help 
achieve the RTD in Africa, more efforts need to be made to foster and fast-

77 ibid 2.
78 ibid 3.
79 ibid 1.

            



THE COMPARATIVE AND INTERNATIONAL LAW JOURNAL OF SOUTHERN AFRICA208

track asset recovery and repatriation. Failure to do so would reinforce the 
view that hegemonic power secured in international relations is a ‘mutually 
irreducible configuration between dominant ideas, institutions, and material 
capacities that are widely accepted as legitimate.’80 

ASSET RECOVERY AND THE RIGHT TO DEVELOPMENT 
This section seeks to interrogate whether repatriated assets would lead to 
the achievement of the RTD. To this end, it starts with a brief overview of 
the RTD and its relevance in the context of IFFs and asset recovery. The 
RTD has been the most contentious human right of our time. For some, it is 
not a human right and should be forgotten.81 But, for others it is simply the 
alpha and omega of all rights, or the most important human right.82 In spite 
of the controversy, the RTD was recognised at the global level through the 
1986 UN Declaration on the Right to Development (UN Declaration),83 and 
confirmed through the 1993 Vienna Declaration as a fundamental human 
right.84 While these instruments are non-binding, the RTD is binding in 
the African Charter on Human and Peoples’ Rights and is provided for in 
Article 22. Nevertheless, it could be argued that because of the number 

80 Benno Teschke, ‘Marxism’ in Christian Reus-Smit and Duncan Snidal (eds), The Oxford 
Handbook of International Relations (Oxford University Press 2008) 173; Garside (n 45) 
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in Emmanuel Bello and Prince Bloa Agibolas, Essays in Honour of Judge Taslim Olawale 
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of pronouncements on the RTD, the latter has ascended to the level of 
customary international law85 notwithstanding the persistent objection of 
countries such as the USA. 

In terms of content, the RTD is a composite right made of civil and 
political rights as well as socio-economic rights.86 As far as the duty bearers 
are concerned, ‘the emerging view’ is that the state is the main duty bearer 
and the international community is the secondary bearer of the right.87 
Essentially the implementation of development projects and programmes 
needed for the enjoyment for the RTD needs financial resources. Under 
Article 8(1) of the UN Declaration, ‘States should undertake, at a national 
level, all necessary measures for the realisation of the right to development 
and shall ensure … equality of opportunity for all in their access to basic 
resources, education, health services, food, housing, employment and 
fair distribution of income.’ It is within this context that it is important 
to consider whether raising funds for the realisation of the RTD should 
not include the recovery of stolen assets. It is important to shift the focus 
from development assistance to recover stolen assets to fund development 
initiatives to foster the enjoyment of the RTD.

Advancing the rights provided for in the International Covenant on Civil 
and Political Rights (ICCPR) that are core elements of the RTD, requires 
resources. This is to say that the repatriated assets would go a long way 
in training judges tasked to uphold the rule of law, to ensure fair trials 
and to hold governments accountable whenever necessary. They will be 
instrumental to protect the freedom of association and assembly, and to 
train various law enforcement agencies on handling suspects. In capturing 
the effects of money embezzlement, the International Council on Human 
Rights Policy writes88

Embezzlement or misappropriation of assets may also affect the right to a 
fair trial and to an effective remedy.89 Embezzlement deprives the justice 
system of resources and this will affect its quality and effectiveness. The 
same lack of resources may mean that insufficient staff are employed, which 
in turn may create a backlog of cases and slow procedures, infringing the 
right to be tried without undue delay as provided under Article 14(3)(c) of 

85 Upendra Baxi, ‘Normative Content of a Treaty as Opposed to the Declaration on the Right 
to Development: Marginal Observations’ in Stephen P Marks (ed), Implementing the  
Right to Development – The Role of International Law (The Friedrich-Ebert-Stiftung (FES) 
2008) 47.

86 See Art 1 of the UN Declaration on the RTD and Art 22 (1) of the African Charter; Kamga 
(n 82).

87 Serges Djoyou Kamga and Charles Manga Fombad, ‘Critical Review of the Jurisprudence of 
the African Commission on the Right to Development’ (2013) 57(2) J of African L 196.

88 International Council on Human Rights Policy, ‘Corruption and Human Rights: Making the 
Connection’ (2009) 61
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the ICCPR and consequently violating the right to a fair trial and an effective 
remedy.

Needless to say, the rights provided for in the International Covenant on 
Economic, Social and Cultural Rights (ICESCR) are also core elements 
of the RTD. In the same vein, repatriated assets would be instrumental in 
building schools and medical centres, create employment, provide water and 
sanitation and numerous other infrastructures needed for the improvement 
of people’s standard of living and the achievement of their socio-economic 
rights; central elements of their RTD. Not only should these socio-economic 
rights be available, but they should also be in sufficient quantity to meet the 
needs of all, without discrimination. So, the embezzlement of funds to be 
allocated to the achievements of these rights hinders the realisation of the 
RTD. In other words, recovering and sending back assets to the country of 
origin are essential to enable the country to be self-sufficient and realise its 
citizens’ RTD. 

Conclusively, the Study by the Independent Expert on the effects of 
foreign debt and other related international financial obligations of states 
on the full enjoyment of all human rights, particularly economic, social and 
cultural rights observes that

illicit financial flows divert resources away from activities that are critical 
for poverty eradication and sustainable economic and social development, 
as well as for realizing economic, social, cultural, civil and political rights 
and the right to development. Illicit financial flows also contribute to the 
build-up of unsustainable debt as Governments lacking domestic revenue 
may resort to external borrowing.90

In other words, asset recovery and repatriation will boost the revenue 
needed for implementation of the RTD. This view was illustrated by the 
Asociación pro Derechos Humanos de España (APDHE) that brought a 
communication by the African Commission against Equatorial Guinea. In 
APDHE v Equatorial Guinea,91 the complainant alleged that the massive 
corruption in the form of IFFs orchestrated by members of the government 
of Equatorial Guinea who hide oil revenue in offshore accounts, violate 
numerous provisions of the African Charter including the right to wealth 
and natural resources (Article 21) and the RTD (Article 22). Although the 
application was dismissed by the African Commission, it was not because 
there was no link between the IFFs and the RTD, but because the applicant 

90 Final study by the Independent Expert on the effects of  foreign debt and other related 
international financial obligations of states on the full enjoyment of all human rights, 
particularly economic, social and cultural rights, A/HRC/31/61 para 2, p 3.

91 African Commission, Communication 347/07.
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did not exhaust local remedies. In other words, recovering and repatriating 
stolen assets are instrumental for the enjoyment of the RTD.

However, it could also be argued that the recovering and repatriating 
of stolen assets that would lead to the implementation of the RTD is not a 
certainty, because the money can be used for other things or not ‘be used 
productively’.92 The claim that asset recovery will improve people’s lives 
seems to be based on assumptions, and this can be questionable. In other 
words, stopping IFFs or recovering and repatriating stolen assets are not 
necessarily the solution for the achievement of the RTD. In this vein, it 
could also be claimed that the existing resources, if spent appropriately, 
would be enough for the achievement of the RTD.

Nonetheless, it is important to point out that traditionally, states have the 
obligation to respect, protect, promote and fulfil human rights. The duty to 
fulfil (socio-economic rights) is subject to the ‘availability of resources’ 
and ‘progressive realisation’.93 Therefore, embezzling the state’s assets 
would not only take away the resources needed for the operationalisation 
of the rights, it will also delay their realisation. The more resources the 
state can gather, the better for its people. Therefore, linking the realisation 
of the RTD to resource mobilisation including asset recovery is not a mere 
assumption, as no state can function without resources. Furthermore, it is 
important to recognise that IFFs are practically a violation of human rights, 
because without finances human rights in general and the RTD in particular 
cannot be realised. It is therefore important to note that asset recovery will 
help mobilise the resources needed for the RTD to become a reality.

To the question whether recovered assets would indeed be allocated 
to the RTD, while the answer is positive, it also depends on planning 
and setting clear priorities with the use of money. In this regard, Angola  
and Switzerland cooperated to ensure that recovered assets of a value of  
USD 64 million were allocated to development imperatives in Angola. As 
a matter of fact, in 2004 and 2012, Switzerland embarked on investigations 
related to corruption and money laundering from Angola. The amount 
involved was USD 21 million and USD 43 million in 2004 and 2012 
respectively. After freezing and recovering the money, the USD 21 million 
was used to clear land mines and support agricultural development projects 
in Angola.94 The portion recovered in 2012 (USD 43 million) was assigned 
to the building of hospitals, water supply and local capacity building for the 
reinsertion of displaced persons. Given that these initiatives were taken by 
both Angola and Switzerland, through cooperation, the latter was reinforced 
(between the two countries) and the capacity of law enforcement officials 

92 Mick Moore and Wilson Prichard, Taxing Africa – Coercion, Reform and Development  
(ZED 2018) 181.
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was also strengthened. Needless to say, this recovery of assets and their 
allocation to the needs of the country fostered the RTD.

The other example of asset recovery with positive effects on the RTD 
was the case of partnership between the UK Department for International 
Development (DFID) and Tanzania. It led to a settlement agreement  
which resulted in a GBP29.5 million ex-gratia payment for education 
needs in Tanzania.95 In 2010, there were claims of corruption involving  
USD 40 million in Tanzania by the UK company, BAE Systems, contracted 
to supply radar control systems to Tanzania. Under the auspices of DFID, 
BAE Systems agreed to pay reparation of GBP30 million (less fines 
imposed by the court) ‘for the benefit of the people of Tanzania.’96 Indeed 
this money was for the benefit of the people as it was allocated ‘to primary 
schools in the country, in particular for teaching materials and school desks, 
to rehabilitate classrooms, and to build teachers’ accommodations in rural, 
remote, and hard-to-reach areas.’97 In other words, the money was allocated 
to advance the right to education which is ‘an enabling right’ as it enables 
the enjoyment of other human rights98 and the RTD.

The other constructive example of asset recovery took place in the USA 
when the Department of Justice reached a settlement of its civil forfeiture 
cases against assets in the USA owned by the Second Vice President of 
the Republic of Equatorial Guinea, Teodoro Nguema Obiang Mangue. 
Suspicious of the nature and provenance of Obiang’s assets in the USA, 
in 2010 a dedicated team of prosecutors in the Criminal Division’s Asset 
Forfeiture and Money Laundering Section of the Kleptocracy Asset 
Recovery Initiative of the Department of Justice took investigative action 
against Obiang. The latter acknowledged that some of his assets in the USA 
were acquired with the proceeds of corruption and ‘relinquish[ed] more 
than $30 Million of assets purchased’ with these proceeds.99 

Under the settlement, Obiang had to forfeit a house in California, 
Michael Jackson memorabilia and a Ferrari, purchased with proceeds of 
corruption. From the money recovered, USD 20 million was to be allocated 
to a charitable organisation to assist the people of Equatorial Guinea. 
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(February 2010) <http://www.caat.org.uk/resources/companies/bae-systems/bae-settlement-
basis-of-plea.pdf>. See also R v BAE Systems PLC, Case No: S2010565, Crown Court at 
Southwark (21 December 2010) <http://www.judiciary.gov.uk/Resources/JCO/Documents/
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Another USD 10.3 million were to be forfeited to the USA and used for 
the benefit of the people of Equatorial Guinea to the extent allowed by law. 
Ultimately, the assets recovered was to be allocated to impoverished victims 
of corruption and IFFs for the realisation of their RTD. 

THE PATHWAYS TO SECURE ASSET RECOVERY
At the start of this section, it is important to note that the suggestions made 
are not exhaustive but are aspects of what could be done to improve asset 
recovery. These suggestions build on recommendations made by the World 
Bank.100 Amongst other measures, it is imperative to develop and reinforce 
the expertise of key actors by training relevant authorities on domestic, 
regional and international standards and tools for asset recovery, and on the 
experience generated by existing cases. 

It is also vital to adopt and operationalise strategic plans to deal with 
stolen assets and capacitate officials to use the framework efficiently. 
This entails a clear allocation of human and financial resources to the 
question and to ensure that it remains a priority in various jurisdictions. The 
training of authorities in charge of asset recovery must include ‘drafting 
proper MLA requests or using international conventions and other tools 
to cooperate in international asset recovery cases.’101 In a similar vein, not 
only is it important that officials in the field of asset recovery are trained 
to master domestic laws and international norms on the question, they 
should also be well resourced to work efficiently. This means asset recovery 
should also be included in the budget of the state and not be addressed on an  
ad hoc basis. Asset recovery will not become an easy task if strategies for its 
effectiveness do not include reporting mechanisms, as well as monitoring 
and an evaluation framework. 

Furthermore, there is a need to foster trust between stakeholders. Trust 
is essential for parties to ‘share intelligence data; to assist in gathering 
evidence; or to freeze, seize, confiscate, or repatriate assets.’102 The other 
benefit of trust between actors will be the improvement of communication 
and adoption of policies to ease processes of information sharing that can 
include physical meetings between authorities, and various exchanges of 
methods and strategies for successful asset recovery and repatriation. 

Moreover, jurisdiction must cooperate in ensuring that asset recovery is 
not necessarily linked to the conviction of the suspect. In this respect, they 
should think differently by adopting legislative reforms to allow authorities 
to freeze assets and impound stolen assets while investigations are still 
ongoing. When the investigator has reliable evidence, they should be 
allowed to ‘shift the burden of proof to the alleged offender to show that the 

100 The World Bank (n 45).
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assets in fact stem from a legitimate source.’103 The legislative reform should 
permit the authority to confiscate a legitimate asset of the same value as the 
stolen asset, or to impound a legitimate asset in replacement of a stolen one 
that is difficult to recover.

An effective application of anti-money laundering initiatives will also go 
a long way in advancing asset recovery and repatriation. These measures 
include the implementation and enforcement of customer due diligence 
and doubtful transaction reporting requirements, and the interception and 
prevention of banking of stolen assets in financial institutions by relevant 
authorities. 

CONCLUSION
The aim of this article was to examine the extent to which asset recovery 
can help address the IFFs and achieve the RTD in Africa. It began by 
acknowledging that currently the scramble for Africa is conducted through 
IFFs which cause huge damage to the ability of Africa’s people to enjoy 
their RTD. It was found that while the game of power which informs 
international relations is to blame for the failure to recover and repatriate 
assets to their countries of origin, it is also important to recognise that this 
failure is also due to the complexity linked to the specific applicable laws 
on the matter. So, the challenges to asset recovery are informed by the lack 
of harmony in the legal system and not the power game as the notion of 
‘common good’ was found to also inform international relations. 

The article also found that resource mobilisation is vital to the achievement 
of the RTD, therefore asset recovery and repatriation are crucial to enable 
the states to fund development programmes needed to secure the RTD. 
Conclusively, when these measures are successfully implemented, the 
prospects for the enjoyment of the RTD in Africa will be high. 

Furthermore, the article found that the pathways for a successful asset 
recovery goes through capacity building, trust building between partners, 
joint adoption and harmonisation of common strategic plans and effective 
application of anti-money laundering measures, amongst other initiatives.
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