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SUMMARY  

Human trafficking is an old practice that has become a matter of global concern 

irrespective whether a country is a country of origin where people are trafficked from; a 

country of transit where people are trafficked through and a country of destination where 

people are trafficked to.  In 2009, the UN Office on Crime and Drugs stated that 66% 

females, 22% of children and 12% of men are trafficked. In Africa, human trafficking is 

identified as a problem in roughly one in three of the countries. According to the 

Salvation Army, at least 2,000,000 people are trafficked each year and of the estimated 

number, Africa accounts for 450,000. Furthermore, statistics reveal that 30% of cases 

handled by the Southern Africa Counter-Trafficking Assistance Programme (SACTAP) 

involved SADC nationals. 

The purpose of this study was therefore to determine whether there is a need for an 

effective legislative response to human trafficking in SADC. This was established by 

tracing the evolvement of trafficking from its conceptualization as slavery to its 

evolvement to human trafficking. Further, by investigating the measures taken within the 

SADC region to address human trafficking both at the national and regional levels and a 

comparative study between different regions and between selected SADC countries 

was conducted. 

In the summary of key findings, it was found that the definition of human trafficking as 

laid out in the Palermo Protocol cannot sufficiently and adequately combat human 

trafficking in SADC countries in its current form due to a number of reasons. 

Furthermore, at the institutional level it was found that the Protocols adopted by SADC 

do not afford all victims of trafficking protection and the Plan of Action is non-binding 

and faces implementation problems. At SADC country levels it was found that although 

twelve of the fifteen countries adopted anti-trafficking legislation, these countries 

struggle with compliance and implementation mechanisms, which show, that mere 

passing of legislation does not automatically translate to compliance.  

This study therefore concluded by proposing a number of options that can be explored 

in order to effectively prevent, and combat human trafficking in SADC. Even though this 
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study does not offer a blueprint solution, it contributes towards the development of a 

model that will better be suited to address human trafficking problems at the SADC 

level. 
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CHAPTER 1 

INTRODUCING HUMAN TRAFFICKING IN THE SOUTHERN AFRICAN REGION 

“With the surge of publicity that accompanied an official request by then-President 
Nelson Mandela to have the remains of Saartjie Baartman returned to South Africa 
in 1994, her story may be the most notorious case of African trafficking never to 
have been named as such, but Saartjie Baartman’s experience of recruitment by 
deception and cross-border transportation for sexual exploitation is one common to 
millions of women and children worldwide.”1 

1.1 Introduction 

Saartjie Baartman2 represents hundreds of thousands of men, women and children who 

have been and are still being subjected to the crime known as human trafficking. 

Human trafficking, which is sometimes referred to as trafficking in persons or modern-

day slavery, is a worldwide trade of human beings whereby people profit from the 

control and exploitation of other people. Traffickers achieve control over victims of 

trafficking by using force, fraud or coercion and transporting the victims to a different 

location within the same country or across borders in order to subject those victims to 

commercial sex, forced labour, forced marriages and illegal adoptions amongst others.3 

This crime is not a new phenomenon, but an age-old practice that has recently been 

reaching alarming proportions and becoming more organised and profitable.4 In actual 

fact, it is estimated that every year 600,000 to 800,000 victims of trafficking are bought, 

sold, or forced across international borders and the crime has become the third largest 

                                                           
1International Organization for Migration (IOM) 2003 ‘Trafficking In Women & Children for Sexual         

Exploitation in Southern Africa’ page 4. 
2Sarah Baartman was a Khoisan woman, born in the Eastern Cape, South Africa, in the early 1790s. In 

1810 she was brought to England and exhibited to the public. The nature of the exhibition raised the ire of 

evangelical abolitionists, who took Sara Baartman's keepers to court, both because of the indecent nature 

of the exhibition, and because they suspected she was being kept as a slave. 
3There are different types of exploitation that victims of trafficking can be subjected to such as: sexual 

exploitation; forced labour and servitude; illegal adoption; traffic in human organs; forced marriage; and 

child soldiers. There are also different types of trafficking: in some instances victims of trafficking are 

trafficked within national borders which is called internal trafficking, whilst others are trafficked across 

national borders which is known as international trafficking. 
4For a full discussion of factors that contributed to the rise in human trafficking refer to Chapter 4 paragraph 

4.2 page 103 and 104 of this dissertation. 
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criminal industry in the world, with revenues totaling $9.5 billion annually, and is 

expected to surpass the two largest criminal industries, narcotics and firearms soon.5 

Owing to the rise of this crime, fighting it has become an important political priority for 

many governments around the world.6  

 

The purpose of this chapter is to outline the background of the study, locate the central 

problem in as far as combating human trafficking is concerned and the extent to which 

this is a problem.  This chapter will also outline the research questions that the study 

seeks to answer, research objectives, methodology adopted and the structure of the 

chapters 

1.2 Background to the Research Problem 

Human trafficking is a widespread practice, fast growing, and most lucrative illegal 

industry of the world. It has become a global concern although the scale may vary from 

country to country.7 The United Nations Office on Crime and Drugs in 2009 gave the 

percentage breakdown of trafficked females to be 66%, that of men to be 12% and 

children 22%.8 According to the Salvation Army, at least 2,000,000 people are trafficked 

each year and of the estimated number, Africa accounts for 450,000.9 Apart from it 

being a highly profitable undertaking, the additional advantage for agents in the human 

trafficking ring is that the risk of being detected, arrested and punished is minimal.10  

                                                           
5Dangler E L 2014 ‘Human Trafficking: The Evil Happening under our Noses’ 2 (10) Verbum. 
6Laczko F and Gozdziak E 2005 ‘Data and research on human trafficking’ (43) Offprint of the Special Issue 

of International Migration page 6. 
7Sychov A 2009 ‘Human Trafficking: A Call for Global Action’ (14) Globality Studies Journal 5.  
8UNICEF 2005‘Trafficking in Human Beings, Especially Women and Children, in Africa’ Innocenti Insight   

2nd edition 4.  
9The Salvation Army, an international movement, is an evangelical part of the universal Christian Church   

and has been playing a major role in the fight against human trafficking. The Southern Africa Territory of 

The Salvation Army encompasses four countries being South Africa, Namibia, Lesotho and Swaziland. 

Information received via The Salvation Army's hotline is referred to the South African Police Service for 

investigation. To date, tip-offs received via their number have resulted in several breakthroughs in the 

fight against human trafficking. 
10Kruger HB 2010 Combating Human Trafficking: A South African legal perspective (LLD thesis University 

of the Free State 2010) (LLD thesis). See also, Aronowitz A, Theuermann G and Tyurykanova E 
“Analysing the business model of trafficking in human beings to better prevent the crime”. 
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Until December 2000, the term “trafficking” was not defined in international law, despite 

its incorporation in a number of international legal agreements.11 The United Nations 

General Assembly adopted the United Nation’s Protocol to Prevent, Suppress and 

Punish Trafficking in Persons, especially Women and Children (Palermo Protocol)12  in 

2000, which supplements the United Nations Convention against Transnational 

Organized Crime.13 This protocol introduced an international definition of trafficking in 

persons and signified a step forward in an endeavour to fight human trafficking with 169 

countries being party to the treaty including 15 of the SADC countries that have ratified 

or acceded to the treaty.14 The adoption of this Protocol created a new cornerstone 

upon which to build a global initiative to combat this crime.  

 

From the early 1990’s most governments around the world began taking initiatives by 

means of legislations and protocols to fight this crime regionally, sub-regionally and 

nationally.15 At the regional level, the African Union (AU) is regarded as Africa’s 

principal organization for the promotion of regional integration and the co-operation of 

member states in their international relations. In order to supplement the international 

framework, the African Charter on Human and Peoples’ Rights of 198116 was adopted 

by the former Organisation of African Unity (OAU). Even though the Charter does not 

specifically make reference to human trafficking; it explicitly outlaws slavery and related 

                                                           
11Gallagher A T 2010 The International Law of Human Trafficking page 12. See also, Rahman M A ‘Human 

Trafficking in the era of Globalization: The Case of Trafficking in the Global Market Economy’ (2) 
Transcience Journal 55. Examples of those international agreements are: The slavery convention (1926), 
Universal Declaration of Human Rights (1948), the United Nations Convention for the Suppression of the 
Traffic in Persons and of the Exploitation of the Prostitution of Others (1949) and the Convention on the 
Elimination of All Forms of Discrimination against Women (1979). Refer to chapter 2 for the full discussion 
of the aforementioned Conventions. 

12Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, 
supplementing the United Nations Convention against Transnational Organized Crime, done Nov.15, 
2000, GA Res. 55/25, entered into force Dec. 25, 2003. 

13United Nations Convention against Transnational Organized Crime, adopted by General Assembly 

resolution 55/25 of 15 November 2000, in accordance with article 36. For a full discussion of this 

Convention refer to chapter 3 paragraph 3.2.6 of this dissertation. 
14Trafficking Protocol: Ratification Status, U.N. Treaty Collection.  
15Laczko L and Gozdziak E 2005 ‘Data and Research on Human Trafficking: A Global Survey’ (43) Offprint 

of the Special Issue of International Migration. See also, Araujo E 2011 “The Need for Human Trafficking 
Policy” Africa Institute of South Africa Policy Brief no: 37. 

16The African (Banjul) Charter on Human and Peoples’ Rights, adopted June 27, 1981, OAU Doc. 
CAB/LEG/67/3 rev. 5, 21 I.L.M 58 (1982) entered into force Oct. 21, 1986. It has been ratified by all 53 
member states of the AU. 
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activities.17 Furthermore, the Charter is the parent treaty of the two African legal texts on 

the specific rights of African women and African children. The Protocol on the African 

Charter on Human and Peoples’ Rights on the Rights of Women in Africa (Women’s 

Protocol) was adopted on the 11th of July 2003 in Maputo.18 The Protocol explicitly deals 

with trafficking of women.19 Furthermore, it also provides that women should not be 

subjected to exploitation or degradation, which is critical issues in so far as human 

trafficking is concerned.20 The African Charter on the Rights and Welfare of the Child 

(ACRWC) specifically provides for the protection of victims of child trafficking.21 In 

addition to treaties, a number of softer mechanisms and consensus documents have 

been adopted to assist in this regard. For instance, in 2006 there was the very first 

Ministerial Conference on Migration and Development between the European Union 

and the African continent, which resulted in the adoption of the Ouagadougou Action 

Plan to combat human trafficking especially in women and children.22 This Plan was 

                                                           
17Article 5 of the Banjul Charter: ‘every individual shall have the righto the respect of the dignity inherent in a 

human being and to the recognition of his legal status. All forms of exploitation and degradation of man 
particularly slavery, slave trade, torture, cruel, inhuman or degrading punishment and treatment shall be 
prohibited. 

18Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, Adopted 
by the 2nd Ordinary Session of the Assembly of the Union, Maputo, CAB/LEG/66.6 (July. 11, 2003); 
reprinted in 1 Afr. Hum. Rts. L. J. 40, Entered into Force Nov. 25, 2005. 

19See Article 4 (2) (g) of the Protocol to  the African Charter on Human and Peoples’ Rights on the Rights of 
Women which  obligate State Parties to ‘prevent and condemn trafficking in women, prosecute the 
perpetrators of such trafficking and protect those women most at risk’. Furthermore, Article 4 (1) states 
that ‘every woman shall be entitled to respect for her life and the integrity and security of her person. All 
forms of exploitation, cruel, inhuman or degrading punishment and treatment shall be prohibited. 

20Article 3 of the Women’s Protocol provides for the promotion of respect for a woman’s dignity and free 
development of her personality and places an obligation on State Parties to adopt and implement 
appropriate measures to prohibit any exploitation or degradation of women and to further adopt and 
implement appropriate measures to ensure the protection of every woman’s right to respect for her dignity 
and protection of women from all forms of violence, particularly sexual and verbal violence.  

21The African Charter on the Rights and Welfare of the Child OAU Doc. CAB/LEG/24.9/49 (1990), entered 
into force Nov. 29, 1999. Article 24 (d) states that State Parties must ‘take all appropriate measures to 
ensure that inter-country adoption, the placement does not result in trafficking or improper financial gain 
for those who try to adopt a child’; 24 (e) directs that State Parties must ‘promote, where appropriate, the 
objectives of this Article by concluding bilateral or multilateral arrangements or agreements, and 
endeavour, within this framework, to ensure that the placement of the child in another country is carried 
out by competent authorities or organs’. Article 29 deals with Sale Trafficking and Abduction and directs 
State Parties to ‘take appropriate measures to prevent: the abduction, the sale of, or trafficking in children 
for any purpose or in any form, by any person including parents or legal guardians of the child’. 

22Ouagadougou Action Plan To Combat Trafficking In Human Beings, Especially Women And Children As 

Adopted By The Ministerial Conference On Migration And Development, Tripoli, 22-23 November 2006. 

For a full discussion on the Action Plan refer to chapter 3 paragraph 3.3.3. (b) of this dissertation.  
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endorsed in 2007 when the African Union adopted the executive council decision.23 The 

Plan is mainly concerned with prevention, victim protection, legislative framework and 

cooperation amongst States. In addition, the AU.COMMIT Campaign against trafficking 

was initiated by the Department of Social Affairs (DSA) of the African Union 

Commission (AUC) in order to raise awareness on the Ouagadougou Action Plan 

across the African continent and fast track its implementation. 

 

With all these efforts taking place internationally and regionally, SADC as an institution 

also began taking initiatives. SADC adopted the Protocol on Gender and 

Development.24 The Protocol mainly tackles state obligations in addressing violence 

against women and children.25 This Protocol explicitly deals with human trafficking and 

compels States Parties to enact and adopt specific legislative provisions to prevent 

human trafficking, and to provide holistic services to survivors, with the aim of re-

integrating them into society.26 The Gender Protocol is the only Protocol within the 

SADC institution that makes mention of human trafficking. However, there are a number 

of Protocols that may also be utilized to combat human trafficking in SADC such as the 

SADC Protocol on Mutual Assistance in Criminal Matters of 2002 and the SADC 

Protocol on Extradition of 2002 just to name a few. Apart from the legislative means, the 

ministers responsible for combating trafficking in persons met in 2009 in an attempt to 

promote regional and sub-regional cooperation on the issue.27 The meeting resulted in 

all SADC Member States adopting a Ten Year (2009-2019) SADC Strategic Plan of 

Action to Combat Trafficking in Persons (PoA).28 

 

                                                           
23African Union ‘Operationalizing the Ouagadougou Action Plan to Combat Trafficking in Human Being 

especially Women and Children & Launching of the AU Commission Initiative Against Trafficking in 
Persons (AU. Commit) Campaign within Regional Economic Communities.’ Held at Djibouti Dec. 6-8, 
2010. The Ouagadougou Action Plan. 

24The SADC Protocol on Gender and Development (2008). 
25Articles 20-25 in Part 6 of the SADC Protocol on Gender and Development (2008). 
26Article 20(5) of the SADC Protocol on Gender and Development. See also, Tsireledzani: Research 

Report.  
27Record of SADC Ministerial Meeting on Trafficking, Especially Women and Children, held at Maputo, 

Mozambique May. 28, 2009. 
28 The SADC Strategic Plan of Action is attached as SADC /M/2009/TIP/2 in the Record of SADC 

Ministerial document. For a detailed discussion of the Plan refer to chapter 4 paragraph 4.4 of this 

dissertation.  
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Human trafficking has region and country specific ramifications.29 In some instances, it 

involves traffickers recruiting and kidnaping women, men and children and transporting 

them across borders and in other instances, it all happens within the country itself. For 

that reason, in order to strengthen international mechanisms in the area of human 

trafficking, 12 of the 15 SADC countries adopted anti-trafficking specific legislation to 

ensure compliance with international and regional conventions and to also curb this 

crime.30 Whereas, Angola amended its 1886 penal code in 2014 to include human 

trafficking provisions and the Namibian government has draft anti-trafficking legislation 

and the DRC is without anti-trafficking legislation.31 Therefore, human trafficking in 

these 3 countries is addressed through existing pieces of legislation.32   

1.3 Statement of the Problem 

Human trafficking is an international problem that has region and country-specific 

ramifications, including within the Southern African Development Community (SADC).33 

All SADC countries have been committed to fighting human trafficking by signing and 

ratifying international treaties, regional treaties as well as consensus and policy 

documents. Despite all these efforts, human trafficking is still escalating.34 Although this 

rise can also be attributed to other factors such as endemic poverty, unemployment that 

creates a demand or better opportunities and porous borders that mask the movements 

of traffickers and their victims, another major issue is that the current protection 

measures are inadequate. Despite the fact that the Palermo Protocol has set pathway 

for governments, it has its shortcomings that makes it difficult to combat human 

                                                           
29Policy Brief 2013 ‘Human Trafficking’ Gender Links for Equality and Justice. 
30SADC Countries with comprehensive legislation: Botswana; Lesotho; Madagascar; Malawi; Mauritius; 

Mozambique; Seychelles; South Africa; Swaziland; Tanzania and Zambia and Zimbabwe. See also, 
chapter 5, paragraph 5.4 in page 142 of this dissertation. 

31The Inter-Ministerial Committee responsible for drafting anti-trafficking legislation completed its initial draft 

of the bill in 2013, which is still awaiting a review by the Attorney General see, Trafficking in Persons 

Report 2015 “Country Narratives: Namibia” United States of America, page 256. 
32Those countries are Botswana; Malawi and Namibia. 
33Policy Brief (n 29). 
34Fahley D L “Can Tax Policy Stop Human Trafficking” 2009 (40) George Town Journal of International Law 

342. 
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trafficking effectively, particularly in the African region.35 Other alternative mechanisms 

adopted to address trafficking have also proved to be inadequate or ineffective. Firstly, 

the regional treaties adopted at the AU level do not offer adequate protection measures. 

For instance, they target a certain group of trafficking victims such as women or children 

and therefore fail to offer men the required protection.36 Further, some of the other 

protection measures are non-binding such as the AU Ouagadougou Action Plan (OAP) 

and therefore falls short of being effective.37  

Secondly, the SADC region has only one protocol that addresses human trafficking 

which is the Gender Protocol, which also has its weaknesses particularly with regards to 

victim protection.38 Just like the AU, SADC also adopted a non-binding mechanism in 

the form of the Ten Year Strategic Plan to Combat Trafficking in Persons, which has not 

yielded much result. Therefore, SADC still lacks an anti-trafficking treaty and as such, 

may require institutional reform. 

 

Lastly, many of the SADC countries are source, transit and/or destination points of 

human trafficking and have reformed their laws in order to comply with both 

international and regional standards. According to the 2015 Trafficking in Persons 

Report, within SADC, none of the SADC countries were placed in “Tier 1” of the United 

States TVPA report, which indicates that all SADC countries do not fully comply with 

international standards in as far as human trafficking, is concerned.39 Consequently, this 

could be attributed to the fact that, the SADC region in its totality does not have a 

                                                           
35For full details of the Palermo Protocols shortcomings refer to chapter 3 in paragraph 3.2.6 and chapter 5 

from paragraph 5.6 and chapter 6 in paragraph 6.2.1 of this dissertation. 
36The 1981 African Charter on Human and People’s Rights does not make specific reference to human 

trafficking. The 1990 African Charter on the Rights and Welfare of the Child (ACRWC) addresses human 

trafficking in as far as it relates to children. The Protocol to the African Charter on Human and Peoples’ 

Rights on the Rights of Women in Africa (African Women’s Protocol) has specific provisions on human 

trafficking; however, it is with regards to women only. For a detailed discussion of those instruments refer 

to chapter 3 in paragraph 3.3.3 (a) of this dissertation. 
37For a detailed discussion of the OAP refer to chapter 3 in paragraph 3.3.3 (b) of this dissertation. 
38SADC Protocol on Gender and Development 2008. For a detailed discussion of the Gender Protocol refer 

to chapter 4 in paragraph 4.3.1 of this dissertation.  
39Trafficking in Persons Report 2015 “Tire Placement” United States of America, page 53. For a detailed 

analysis of the TIP report and its importance refer to chapter 5 in paragraph 5.3 of this dissertation. 
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workable frame work which combats human trafficking. Further, the lack of harmonized 

legislation in SADC countries creates disparities in addressing trafficking at both the 

national and regional level. This in turn makes it difficult to comply with international 

standards. In as much as the legislative progress is remarkable, harmonization of these 

laws at a regional level is lacking. There is therefore, a need for institutional and legal 

reform to combat human trafficking effectively and adequately at the SADC level. 

1.4 Conceptual clarification  

There are key terms used in this study to describe the crime, which is the main focus of 

this study. These key terms include “human trafficking”, “trafficking in persons”, 

“modern-day slavery” and “victims of trafficking”. Trafficking is an imprecise and highly 

contested term and as a result these terms may cause confusion and uncertainty.40 It is 

imperative to clarify from the onset whether these terms have similar meaning or convey 

the same message. 

Though the key term used in this study is human trafficking, a number of concepts have 

been used to describe this practice. For instance, the term “trafficking in persons” first 

appeared in the 1949 UN Convention for the Suppression of the Traffic in Persons and 

of the Exploitation of the Prostitution of Others and it was the first Convention to prohibit 

trafficking “in persons”.41 According to this concept, trafficking in persons was limited to 

the procurement or enticement of another person for the purpose of prostitution.42 In 

2000 when the Palermo Protocol was adopted trafficking “in persons” was defined for 

the first time to include all forms of exploitation. Consequently, most countries around 

the world used the term “trafficking in persons” when reforming and adopting new anti-

trafficking national legislation.43 Despite the common use of this term, the term “human 

trafficking” is also frequently used in the literature and bears the same meaning as 

                                                           
40Lee ‘Contested Definitions of Human Trafficking’. 
41Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of 

Others of 1949 (1949 Convention), signed in New York on 2 December 1949, 96 UNTS 271/UN Doc. 

A/RES/317. The 1949 Convention came into force on 25 July 1951 with 81 State Parties. 
42Article 1 of the 1949 Convention. 
43This may be due to the fact that the Protocol offered guidelines for formulating domestic legislation that 

would enable states parties to comply with the Protocol. See also, Kruger (n 10). 
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“trafficking in persons”. Therefore, in this study “human trafficking” and “trafficking in 

persons” is used as synonyms and interchangeable.  

The concept “modern-day slavery” is also used in literature by many authors and 

international organisations and they are in agreement that human trafficking is a modern 

practice of slavery.44 They are also of the view that modern human trafficking consists of 

an element of physical and psychological coercion that gives a person control over 

another’s life similar to slavery.45 However, Gallagher46 in line with the Travaux 

Preparotoires to the 1926 Convention and case law argues that practices, irrespective 

of their designations, would be considered “slavery” if they involved the exercise of “any 

or all of the powers attaching to the right of ownership”.47 Therefore, for purposes of this 

study, human trafficking and traditional slavery are not the same.48  

Though there is no consensus on the definition of “victim” in international law according 

to the United Nations Declaration of Basic Principles of Justice for Victims of Crime and 

Abuse of Power49 the term “victims” refers to the  

Persons who, individually or collectively, have suffered harm, including physical or 
mental injury, emotional suffering, economic loss or substantial impairment of their 
fundamental rights, through acts or omissions that are in violation of criminal laws 
operative within Member States, including those laws proscribing criminal abuse of 
power. A person may be considered a victim, under this Declaration, regardless of 
whether the perpetrator is identified, apprehended, prosecuted or convicted and 
regardless of the familial relationship between the perpetrator and the victim. The 
term ‘victim’ also includes, where appropriate, the immediate family or dependents 

                                                           
44For instance, the United Nations Population Fund; the United States Department of State; Bales as well 

as Hathaway.  
45Lee M 2011 Trafficking and Global Crime Control 21. 
46Gallagher is an Australian born lawyer, practitioner and scholar. She is considered to be an international 

authority on human rights and gender issues. 
47The travaux preparatoires are the interpretative notes for the official records of the negotiations of the 

United Nations Convention against Transnational Organized Crime and the Protocols thereto. 
48For a detailed discussion on whether or not human trafficking qualifies as the modern-day slavery refer to 

chapter 2 paragraph 2.3 of this dissertation. 
49Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power Adopted by General 

Assembly resolution 40/34 of 29 November 1985. 
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of the direct victim and persons who have suffered harm in intervening to assist 
victims in distress or to prevent victimization.50 

The concept “victims of trafficking in persons’ is used in the Palermo Protocol to 

describe people who have been trafficked and governments who have ratified the 

protocol tend to adopt its language on the basis that the Palermo Protocol is regarded 

as a guiding standard for domestic law. In this study however, the term is used in line 

with the definition of the United Nations Declaration of Basic Principles of Justice for 

Victims to describe people who have been trafficked such as women, men and children. 

1.5 Objectives of the Study 

The general objective of this study is to examine the adequacy and effectiveness of 

anti-trafficking measures adopted in the SADC region. The specific objectives of the 

study are as follows: 

a) To trace the history and examine how early international law addressed human 

trafficking through treaties and other means.  

b) To examine the anti-trafficking measures adopted under international law and 

other regional systems and to draw lessons, if any for the SADC region.  

c) To appraise the normative framework utilised to combat human trafficking in 

Southern Africa from an institutional perspective. 

d) To appraise the normative framework to combat human trafficking in selected 

SADC countries and to reveal constraints, shortcomings and disparities in this 

regard. 

e) To highlight the key findings of this study and to propose recommendations and 

measures that can effectively address human trafficking in SADC. 

                                                           
50Article 1 and 2 of the Victims and Crime Declaration. See also, paragraph V of Article 8 of the Basic 

Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 

International Human Rights Law and Serious Violations of International Humanitarian Law Adopted and 

proclaimed by General Assembly resolution 60/147 of 16 December 2005. 
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1.6 Research Questions 

To be able to achieve the objectives of this study, the research will explore the following 

questions: 

a) How has human trafficking evolved from its conceptualisation as slavery to the 

contemporary human trafficking? 

b) How has international law and other regional systems addressed the problem of 

human trafficking and can these models serve as the best practice to curb the 

problem in SADC and its Member States? 

c) To what extent does SADC as an institution address human trafficking problems 

and what are the legal and institutional constraints, which impact on the proper 

combating of human trafficking in SADC? 

d) To what extent do selected SADC countries address human trafficking problems 

and are such measures effective in combating the problem?  

e) Is there a need for a legal and institutional reform in SADC and SADC countries 

for combating human trafficking? 

1.7 Significance of the Study  

Firstly, the studies significance lies in the fact that there is very scarce literature on 

human trafficking within Africa in general and Southern Africa in particular as compared 

to other regions like America and Europe.51 Where data is available it is sometimes 

unreliable due to various reasons such as the underground and illegal nature of human 

trafficking, the lack of anti-trafficking legislation in some African countries and the 

reluctance of victims to report their experiences to authorities.52 This study will therefore 

contribute to literature in that regard. Secondly, at the SADC level, there is no binding 

sub-regional treaty, which addresses human trafficking; this study will contribute to 

explore various mechanisms that can be used at the SADC level to heighten the 

                                                           
51Chitupila C V 2009 Gold between their legs? Trafficking in women for sexual exploitation: An analysis of 

the SADC response at national and regional level (LLM dissertation Makerere University, Uganda 2009) 

(LLM dissertation). 
52Sawadogo W R 2012 ‘The Challenges of Transnational Human Trafficking in West Africa’ (13) African 

Studies Quarterly 100. 
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solution to human trafficking. Thirdly, not all SADC countries have adopted human 

trafficking legislation to combat this crime and therefore an overview of the SADC 

approach adopted in this study will contribute on various methods used by various 

countries including how a piecemeal approach can be utilized to curb human trafficking. 

As a result, this study contributes to the debates on human trafficking in Southern 

Africa. 

1.8 Research Methodology 

The research is largely based on desktop research and literature surveys. The primary 

research methodology, which is followed, is the desktop research method or literature 

review of both primary and secondary sources. By primary sources it is meant 

treaties/conventions, national constitutions, criminal/penal codes, and relevant case law.  

The secondary sources include books, journal articles, conference papers, newspaper 

articles, internet sources and reports of various organisations, which work on trafficking 

in persons. The study is also descriptive, analytical and comparative in nature. The 

comparative method is inevitable as the research compares and analyses literature and 

legislation of different SADC countries including jurisprudence of other regional systems 

like Europe and Inter-America. This method is employed in order to determine the best 

existing practices or models of reform available for regulating and combating trafficking 

in persons.  

1.9 Literature Review 

Human trafficking is not only a global issue, but also a regional issue that requires 

urgent and appropriate responses at the international, regional and national level. Until 

the late 1990’s when activists, the media and NGO’s began raising the alarm, very little 

had been written on human trafficking in Africa.53 In support of the latter, the 

International Organization for Migration stated that about 80% of all studies on human 

trafficking are from Europe and the Asia-Pacific region, while only 13% is from the 

                                                           
53Allais C 2006 “An Overview of Human Trafficking in Sub-Saharan Africa” Conference on Criminal 

Trafficking and Slavery, University of Illinois Urbana-Champaign Feb. 23-25. 
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African continent.54 This significant lack of reliable data on trafficking in Africa may be 

attributed to the fact that “poor countries, from which victims are most likely to originate, 

are also least able to collect accurate data”.55 This indicates that there is a need for 

Africans to start putting more effort on research on human trafficking from within and 

amongst developing African countries. So far, literature also seems to point to West 

Africa as having taken the lead in addressing human trafficking in the African region.56 

This then implies the Southern region is behind. In the SADC region more people are 

prone to trafficking as a result of vulnerabilities created by war, endemic poverty, 

minimal access to health and education, gender inequality, unemployment, porous 

borders, and weak institutions and structures.57 As such, Southern Africa becomes the 

‘hub’ for a host of diverse ranges of migrant-smuggling and human trafficking activities, 

which birth numerous moral and social ills.58 The ministers of SADC in 2009 noted 

themselves that the phenomenon of trafficking in persons is growing in the SADC 

region.  

1.10 Delineation and Limitation of the Study 

Human trafficking is a complex crime, which can be researched from different 

perspectives. For instance, it can be studied in the context of human rights, criminology, 

sociology, women’s rights, children’s rights, sexual exploitation or migration, to name a 

few. However, for purposes of this study, covering all these aspects would not be 

possible.  Although it is vital to deal with human trafficking in a holistic and integrated 

approach,59 this study focuses mainly on combating the crime of human trafficking from 

a legal perspective by examining the existing counter trafficking mechanisms and 

                                                           
54International Organization for Migration (IOM) ‘Breaking the Cycle of Vulnerability: Responding to the 

Health Needs of Trafficked Women in eastern and Southern Africa’ 2006 Pretoria: South Africa 9. 
55Britton H. E and Dean L. A 2014 “Policy Response to Human Trafficking in Southern Africa: 

Domesticating International Norms” (15) Human Rights Review page 308. 
56Gallineti J 2008 “Child Trafficking in SADC Countries: The Need for a Regional Response” Harare: 

Zimbabwe available at http://www.ilo.org/wcmsp5/groups/public/---africa/---ro-addis_ababa/---sro-
harare/documents/publication/wcms_228787.pdf. 

57Conference on the development of a Strategic Plan of Action in Combating human trafficking. 
58IOM Breaking the Cycle of Vulnerability, 2006, page 22. See also, Gbadamosi International Perspectives 

and Nigerian Laws on Human Trafficking 2006 page 29. 
59Obokata T 2006 Trafficking of Human Beings from a Human Rights Perspective: Towards a Holistic 

Approach page 101-104. 
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proposing reform in SADC as an institution and legal reform to harmonise national anti-

trafficking laws within SADC. Although the study focuses on SADC as an institution and 

SADC countries, it will be difficult to offer a detailed country-by-country analysis. The 

study will therefore give an overview of the situational analysis in all SADC countries 

and focus in detail on the three selected countries (Mozambique, South Africa and the 

Democratic Republic of the Congo). These three countries are on different legal 

development in as far as combating human trafficking is concerned. For instance, 

Mozambique adopted its anti-trafficking law in 2008, South Africa in 2013 and the DRC 

does not currently have human trafficking specific legislation. These three countries also 

have different legal systems, capacities and are at different developmental stages and 

as such face different challenges in addressing this crime. This  comparison and 

discussion is done in order determine the extent to which anti trafficking legislation is 

necessary, whether  there is a need to harmonise anti trafficking laws in the sub-region  

and how best SADC can address this problem.  Another limitation lies in the fact that 

during this research there has been a significant lack of data on human trafficking in the 

DRC hence the reliability on the information provided in the TIP reports. 

STRUCTURE OF THE DISSERTATION  

The study comprises six chapters. Chapter one is this introductory chapter which 

provides the general introduction and lays the foundation of the study. It further 

addresses the background to the problem, the research problem, research questions 

and objectives of the study. In addition, it includes the limitation of the study.  

 

Chapter two locates the study in its historical sense. It clarifies key concepts 

associated with human trafficking and traces the evolution of human trafficking from its 

conceptualization as slavery to its evolution as it is currently known. 

 

Chapter three analyses measures adopted at the international level and reflect on the 

key documents of the United Nations which can be used to combat human trafficking. It 

also discusses measures adopted by the three regional systems being the African 

Union; European Union and the Inter-American approaches.  
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Chapter four evaluates the normative framework used by SADC as an institution to 

combat human trafficking in order to establish constraints and shortcomings which 

hinders the effective combating of trafficking. 

 

Chapter five evaluates all mechanisms and legislation adopted in selected SADC 

countries in order to reveal constraints, shortcomings and disparities which hinders on 

the effective combating of trafficking. The chapter makes a comparative analysis of how 

Mozambique, South Africa and the DRC address issues of human trafficking 

 

Chapter six is the concluding chapter which sets out the key findings of the study. After 

revealing shortcomings and disparities, which hinders the effective combating of human 

trafficking, this chapter offers recommendations on how SADC can best address the 

problem.  

 

 

 

 

 

 

 

 

 



  

16 

 

CHAPTER 2 

HISTORICAL BACKGROUND OF AND CONCEPTUAL APPROACHES TO LEGAL 

FRAMEWORKS REGULATING HUMAN TRAFFICKING GLOBALLY 

2.1 Introduction 

Human trafficking sometimes referred to as modern-day slavery is an old practice that 

has become a matter of global concern. No country has been left untouched, whether it 

is a country of origin where people are trafficked from; a country of transit where people 

are trafficked through and a country of destination where people are trafficked to.60 

Human trafficking has a lengthy legal and political history that sets it apart from many 

contemporary international legal issues.61 However, by far, only a few scholars have 

identified and explored the links between current trafficking discourses and their direct 

predecessors.62 As a result, it is of importance to obtain clarity about the revolution of 

human trafficking and its relevant treaties. The aim of this chapter is to outline the 

historical background of human trafficking in international law by analysing early 

international human trafficking laws adopted between 1904 and 1949. This is done to 

enable a discussion of human trafficking from its conceptualization as slavery to its 

evolution as human trafficking. The chapter will also address the debates surrounding 

the definition and adoption of the Palermo Protocol. 

2.2 Slavery and Human Trafficking in a Historical Perspective 

The international treaties addressing human trafficking can be traced to the time of the 

abolishment of slavery.63 Human trafficking has historical parallels with the traffic in and 

exploitation of Africans when the colonial slave trade was considered not only a lawful 

                                                           
60Stop the traffik ‘People shouldn’t be bought and sold’ is a global movement of individuals, communities 

and organizations fighting to prevent human trafficking around the world. It was set up in 2006 and has 
over 45,000 members in countries all over the world. 

61Gallagher (n 11) 13. 
62Gallagher ibid. 
63Gallineti (n 56). See also, King L ‘International Law and Human Trafficking’ Topical Research 

Digest:Human Rights and Human Trafficking. 
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but desirable branch of commerce by European empires.64 In Africa particularly, the 

oldest evidence of slavery dates back to 2,900 BC found at the second cataract on the 

Nile.65 According to Kerr, during the eighteenth century, slavery spread from its origins 

in Senegambia to Upper Guinea and the Windward Coast, to the Gold Coast, the Bights 

of Benin and Biafria and finally West-Central Africa.66 The story of Sarah Baartman67 

might not be familiar to many, but according to some authors68 and organizations69 her 

story could be the most notorious case of African trafficking never to have been named 

as such.70 Contrary to this, some authors believe she was a slave due to the fact that 

she was treated as a commodity in her route to becoming a displayed object.71 To date 

there are still debates amongst some authors and organisations on whether or not 

slavery is a modern manifestation of human-trafficking.72 

2.2.1 Legal frameworks governing slavery and human trafficking pre-Palermo. 

During the nineteenth century one of the first global prohibition campaigns directed at 

ending slavery was led by the British.73 Sophisticated slave trading systems existed 

mostly in Africa, Asia and the Ottoman Empire, with Britain as the leading slave-trading 

nation and dominating the highly profitable trade of transporting Africans to the colonies 

and mines of the Americas.74 However, due to pressure of moral entrepreneurs, Britain 

banned the slave trade with the Slave Trade Act 1807, which came into effect on 1 

                                                           
64Lee M (n 45) 1. 
65Kerr G 2012 A Short History of Africa: From The Origins of the Human Race to the Arab Spring 42. 
66Kerr ibid 43. 
67Refer to foot 2 in Chapter 1. 
68Qureshi S 2004 ‘Displaying Sara Baartman, the ‘Hottentot Venus’’ Christs College, Cambridge 235- 
69International Organization for Migration 2003 ‘Seduction, Sale & Slavery: Trafficking in Women & Children 

for Sexual Exploitation in Southern Africa. 
70IOM 2003 ‘Seduction, Sale & Slavery: Trafficking in Women & Children for Sexual Exploitation in 

Southern Africa’ Pretoria South Africa 6. 
71Qureshi (n 68) 235-236. On 12 October 1810, the Morning Chronicle, a reforming newspaper, published a 

letter of indictment from “An English” who believed: “It was contrary to every principle of morality and 
good order” to allow the show, as it connected “offence to public decency, with that most horrid of all 
situations, Slavery”. 

72United Nations Office on Drugs and Crime (UNODC); the United States (US); Kevin Bales and Hathaway 
argue that human trafficking is slavery, whereas, Anne Gallagher argues that institutions and practices, 
irrespective of their designations, would be considered “slavery” within the terms of the 1926 Convention 
only if they involved the exercise of “any or all of the powers attaching. 

73 Lee M(n 45) 4. 
74 Lee ibid. 
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January 1808.75 As a result, slavery was abolished altogether and slaves were 

emancipated within the empire under the Slavery abolition Act in 1833. Regrettably, that 

was not the end of slavery. 

a) The 1904 White Slave Traffic Agreement 

Within Europe and the United States of America, human trafficking became an issue of 

concern from the nineteenth and early twentieth centuries in response to “white slave 

traffic”.76 “White slave traffic” in general meant the exporting of European women to 

brothels throughout various colonial empires for purposes of forced prostitution.77 The 

term “traffic” implied only “improper dealings” or “prostitution”.78 Due to accounts of 

white slavery, a moral panic was instilled in Europe and in the United States. As a 

result, in 1885, a series of international conferences commenced which were aimed at 

promoting intergovernmental cooperation to deal with prostitution and white slavery in 

Europe.79 The 1885 conference was organised by French authorities in Paris, and 

another was organised in 1895.80 What's more, delegates from 12 States including 

Germany, France, Russia, Austria and the United States of America met in London as 

the Bureau for the Suppression of the White Slave Traffic in 1899, and officially defined 

“white slave traffic” as: 

The purchase and transfer from place to place of women and girls for immoral 
purposes, who are in the first place inveigled into a vile life by the promise of 

                                                           
75Davis D B 2006 Inhuman Bondage: The Rise and Fall of Slavery in the New World 242. 
76Chuang J 1998 ‘Redirecting the Debate Over Trafficking in Women: Definitions, Paradigms, and Contexts’ 

(11) Harvard Human Rights Journal 65, 74.There are different definitions of white slavery depending on 
geographical and ideological location. However, despite variations on the term "white slavery," some 
elements of white slavery were common to all geographical locations.  

77Doezema J 1999 ‘Loose Women or Lost Women: The Re-emergence of the Myth of White Slavery in 
Contemporary Discourse of Trafficking in Women’ (18) Gender Issues 27. 

78Aswini T 2005 ‘The Elusive Ingenue: A Transnational Feminist Analysis of European Prostitution in 
Colonia Bombay’ (19) Gender and Society 161. 

79Francine P 1998 ‘Deconstructing Trafficking in Women: The Example of Russia’ (27) Millennium: Journal 
of International Studies 1001. 

80Long, L. D 2004’Anthropological Perspectives on the Trafficking of Women for Sexual Exploitation’ (42) 
International Migration 20. 



  

19 

 

employment in a foreign country and, thereafter are practically prisoners, and who, 
if they really desire to escape from a life of shame cannot do so.81 

Consequently, out of fear, in Paris on 15 July 1902 there was another conference held 

which lead to the League of Nations82 (currently known as the United Nations) drafting 

the very first international agreement with regards to trafficking within the scope of 

slavery which is known as the International Agreement for the Suppression of White 

Slave Traffic 1904.83 The Treaty was signed by 16 countries at the international 

diplomatic conference in 1904 in Paris.84 

From the title of the 1904 instrument, it can be deduced that only the exploitation of 

white women was afforded protection. The main aim of this agreement was intended to 

protect female victims of international trafficking, focusing on trafficking and trading for 

prostitution rather than slavery and further contained the definition of trafficking within 

the context of “white slaves”.85 Moreover, this instrument sought to combat prostitution 

by setting up mechanisms to collect and coordinate information on international 

procurement of women for prostitution and the provisions of the agreement were ai 

med at protecting victims, not at punishing procurers. The 1904 Agreements approach 

to white slave traffic proved ineffective and this may be attributed to the fact that the 

                                                           
81Fischer-Tine H 2003 ‘‘White women degrading themselves to the lowest depths’: European networks of 

prostitution and colonial anxieties in British India and Ceylon ca 1880-1914’ (40) The Indian Economic 
and Social History Review 172. See also, Yuko E I 2009 Theories, Practices and Promises: Human 
Trafficking Laws and Policies in Destination States of the Council of Europe (LLM dissertation, Dublin City 
University) (LLM dissertation) 45. 

82The League of Nations was created in 1919 and became the first international body to assemble major 
conventions regulating contemporary slavery. Its focus was on mediation, disarmament, and the 
prevention of war in pursuit of global welfare, and was further responsible for initiating steps toward the 
eradication of slavery. 

83International Agreement for the Suppression of the "White Slave Traffic," 18 May 1904, 35 Stat. 1979, 1 
L.N.T.S. 83, entered into force 18 July 1905. This agreement was followed by the 1910 International 
Convention for the Suppression of the White Slave Traffic. The 1904 Agreement was followed by: 
International Convention for the Suppression of the "White Slave Traffic," May 4, 1910, 211 Consol. T.S. 
45, 1912 GR. Brit. T.S. No. 20, as amended by Protocol Amending the International Agreement for the 
Suppression of the White Slave Traffic, and Amending the International Convention for the Suppression 
of the White Slave Traffic, May 4, 1949, 2 U.S.T. 1999, 30 U.N.T.S. 23, entered into force June 21, 1951 
and others. 

841904 International Agreement for the Suppression of the White Slave Traffic, League of Nations, Treaty 
Series, vol. 1, page 83. 

85Farrior S 1997 ‘The International Law on Trafficking in Women and Children for Prostitution: Making it Live 
up to its Potentia’l (10) Harvard Human Rights Journal 217. 
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agreement did not criminalize trafficking in persons in that, States Parties were not 

required  to introduce national criminal laws criminalizing trafficking in women.86 It was 

further critiqued for being discriminative since it only provided protection to a single 

racial group (White women) against trafficking in persons.87 Moreover, it is not gender 

sensitive and defined trafficking mainly for prostitution while trafficking is a complex 

crime, which entails a number of exploitative end results. Six years later, the 1910 

convention88 was adopted in an attempt to address the failure of the 1904 Agreement to 

combat white slavery.89 

b) The 1910 Suppression of the white Slave Traffic 

The scope of the 1904 agreement was broadened by the 1910 agreement to include the 

trafficking of women and girls within national borders.90 Unlike the 1904 Agreement, the 

1910 instrument was aimed at ensuring punishment of the procurer who enticed a 

woman or girl under age (even with her consent)91 for immoral purposes by using a 

method of compulsion.92 Therefore, it was the first Convention to contain the first direct 

criminal law provisions. Another purpose of this Convention was to introduce a system 

of cooperation between States Parties in the fight against trafficking of women for the 

purpose of prostitution.93 Each State Party was required to ensure that their legislation 

criminalizes human trafficking offences and to further take the necessary steps to 

                                                           
86Yuko (n 81). 
87Farrior (n 85) 217. 
88International Convention for the Suppression of the "White Slave Traffic," May 4, 1910, 211 Consol. T.S. 

45, 1912 GR. Brit. T.S. No. 20, as amended by Protocol Amending the International Agreement for the 
Suppression of the White Slave Traffic, and Amending the International Convention for the Suppression 
of the White Slave Traffic, May 4, 1949, 2 U.S.T. 1999, 30 U.N.T.S. 23, entered into force June 21, 1951. 

89Gallagher (n 114) 13.  
90Mollema N 2013 Combatting Human Trafficking in South Africa: A Comparative Study (LLD thesis, 

University of South Africa 2013) (LLD thesis). 
91Article 1 of the Protocol Amending the International Agreement for the Suppression of the White Slave 

Traffic, and Amending the International Convention for the Suppression of the White Slave Traffic, May 4, 
1949, 30 U.N.T.S. 23, 2 U.S.T. 1999, 30 U.N.T.S. 23, entered into force June 21, 1951 [hereinafter 
Protocol WhiteSlave Traffic]. For a child to be considered under age she had to be less than 20 years old. 

92Article 2 of the Protocol Amending the International Agreement for the Suppression of the White Slave 
Traffic, and Amending the International Convention for the Suppression of the White Slave Traffic, May 4, 
1949, 30 U.N.T.S. 23, 2 U.S.T. 1999, 30 U.N.T.S. 23, entered into force June 21, 1951 [hereinafter 
Protocol WhiteSlave Traffic]. 

93Lenzerini F 2009 International Legal Instruments on Human Trafficking and a Victim-oriented Approach: 
Which Gaps are to be Filled? (4) Intercultural Human Rights Law Review 207. 
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implement such legislation. Furthermore, State Parties had to ensure that the offences 

are punished according to their gravity.94 The Convention also recognized the 

transnational nature of human trafficking in that; it specified the irrelevance of whether 

or not the offence was committed in more than one State.95 The 1910 Convention 

inherited the weaknesses of the 1904 Agreement, on the basis that, it is not gender 

sensitive and only a particular racial group is afforded protection. This in turn means the 

position of victims is not given particular attention in comparison to the 1904 

Convention.96 Just like its predecessor, human trafficking is defined mainly for 

prostitution. Both Conventions did not protect women held in brothels on the basis that 

forced prostitution was subject to domestic jurisdiction.97 As a result of the 

aforementioned, the 1910 Convention was also ineffective in combatting trafficking in 

women. The League of Nations realized that the adoption of the 1904 and 1910 

Conventions failed to render the desired objective of combatting trafficking in women. 

As a result, it was responsible for three other attempts to address human trafficking 

through the adoption of the 1921, the 1933 and the 1937 Draft Conventions. 

c) The 1921 Traffic in Women and Children Convention 

In order to extend the protection against trafficking in persons under the 1904 and 1910 

Conventions, the International Convention for the Suppression of the Traffic in Women 

and Children was enacted in 1921 (1921 Convention).98 This Convention stipulates that 

all States Parties are obliged to adhere to the provisions listed in the 1904 and 1910 

Conventions, regardless of whether they were a party to the two previous instruments.99 

It is further, the first treaty which does not consist of the phrase “white slave traffic” 

suggesting that the document was the first to recognize the trafficking of women (as 

                                                           
94Article 3 of the International Convention for the Suppression of the "White Slave Traffic," May 4, 1910. 
95 Article 1 and 2 of the International Convention for the Suppression of the "White Slave Traffic," May 4, 

1910. 
96Lenzerini (n 93) 207. 
97Zalewski A 2005 Migrants for Sale: The International Failure to Address Contemporary Human Trafficking 

(29) Suffolk Transnational Law Review 116. 
98International Convention for the Suppression of the Traffic in Women and Children of 1921 (1921 

Convention), signed in Geneva on 30 September 1921, 53 UNTS 39/[1950]. The Convention entered into 
force 24 April 1950 with 46 State Parties. 

99International Convention for the Suppression of the Traffic in Women and Children of 1921 (1921 
Convention). 



  

22 

 

opposed to just white females)  and children (inclusive of male minors) of all races.100 

Furthermore, it raised the age limit of minors from 20 to 21 years in the case of non-

forcible recruitment for prostitution.101 The 1921 Convention expanded the protective 

measures contained and guaranteed under the 1904 Convention by requiring States 

Parties to take legislative and administrative measures to not only supervise the 

employment agencies and offices that assisted women and children seeking 

employment abroad, but to also adopt measures relating to immigration and emigration 

in order to monitor human trafficking in women and children.102 In addition, the 1921 

Convention reiterated the criminal law provisions of the 1910 Convention on the 

importance of State Parties implementing necessary criminal legislation to punish those 

who commit trafficking offences.103 Moreover, to promote and ensure the 

implementation of the 1921 Convention, the Advisory Committee on the Traffic in 

Women and Children was established by the League of Nations. The Committee was 

tasked with supervising the execution of the Convention and also required States 

Parties to submit reports periodically.104 This became the first international monitory 

body dealing with human trafficking. Yet, although this Convention addressed 

trafficking, it limited its scope to recruitment and transportation for the reason that it 

considered prostitution as a matter of domestic jurisdiction.105 

                                                           
100Article 2 of the International Convention for the Suppression of the Traffic in Women and Children of 

1921, signed in Geneva on 30 September 1921, 53 UNTS 39/[1950]. See also, Yuko (n 81) 50. 
101Kathryn E. Nelson, 2002 ‘Sex Trafficking and Forced Prostitution: Comprehensive New legal 

Approaches’(24) Houston Journal of international Law 558. See also, Yusran R 2011 Trafficking in 
Women and Children and an Observation to Asean Counter-Trafficking Efforts, Centre for International 
Law, National University of Singapore. This paper was presented at the 8th Asian Law Institute 
Conference Thursday and Friday, 26 and 27 May 2011, Kyushu, Japan, available at 
http://cil.nus.edu.sg/wp/wp-content/uploads/2011/06/ASLI-8th-Conference-ASEAN-and-Trafficking-in-
Women-and-Children-RY-pdf.pdf. 

102Article 6 and Article 7 of the International Convention for the Suppression of the Traffic in Women and 
Children of 1921, signed in Geneva on 30 September 1921, 53 UNTS 39/[1950]. See also, Zalewski (n 
97) 117. 

103Artice 2 and Article 3 of the International Convention for the Suppression of the Traffic in Women and 
Children of 1921, signed in Geneva on 30 September 1921, 53 UNTS 39/[1950]. 

104Demleitner N 1994 ‘Forced Prostitution: Naming an International Offense’ (18) Fordham International 
Law Journal 170. 

105Mollema (n 90). 
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d) The 1926 Slavery Convention 

One of the reasons for the establishment of the League of Nations was to guarantee 

peace and to prevent the outbreak of another civil war following the First World War.106 

However, the League of Nations treaty did not mention the abolition of slavery, but 

instead it was entrusted with the general supervision over the execution of agreements 

with regard to the traffic in women and children.107 As a result, in 1924 the League of 

Nations agreed to appoint a Temporary Slavery Commission (TSC) whose main aim 

would be to inquire into slavery.108 In its second report the TSC made an imperative 

recommendation which recognized the need for a convention to abolish slavery.109 The 

slavery Convention was subsequently adopted on 25 September 1926. For the first 

time, there was a Convention that articulated the definition of slavery, slavery like 

practices and trafficking as “the status or condition of a person over whom any or all of 

the powers attaching to the right of ownership are exercised...”110 The definition 

asserted that slavery consists of a situation in which an individual is under the complete 

control of another, as if this individual was the property of the other.111 States were 

further called upon to bring about “progressively and as soon as possible, the complete 

abolition of slavery in all its forms.”112 The 1926 Convention can be said to have 

similarities to the trafficking definition contained in the Palermo Protocol (which will be 

discussed later in this chapter) because human trafficking was addressed in those parts 

of the definition, which focused on coercion, and loss of liberty.113 However, the “powers 

attaching to the right of ownership” and the “forms” of slavery that were to be 

progressively abolished were not specified in this Convention.114 Moreover, the 

                                                           
106Scarpa S 2008 Trafficking in Human Beings: Modern Slavery 44. 
107Scarpa ibid. See also, Article 23 (1)(c) of the Covenant of the League of Nations. 
108Miers S 2003 Slavery in the Twentieth Century: The Evolution of a Global Problem 102. 
109Scarpa (n 106). 
110Article 1 (1), (2) of the 1926 Slavery Convention Signed at Geneva on 25 September 1926, Entry into 

force: 9 March 1927, in accordance with article 12.  
111Bell J ‘Contemporary Slavery and International Law’ Topical Research Digest: Human Rights and 

Contemporary Slavery 36. 
112Article 2 of the 1926 Slavery Convention Signed at Geneva on 25 September 1926, Entry into force: 9 

March 1927, in accordance with article 12. 
113Chitupila (n 51).           .  
114Gallagher A 2009 ‘Human Rights and Human Trafficking: Quagmire or firm Ground? A Response to 

James Hathaway’ (49) Virginia Journal of International Law 800. 
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Convention lacked clear enforcement measures and deserted the creation of a 

permanent monitoring body, which could evaluate and pursue allegations of violations 

of the provisions of the Convention.115 

e) The 1933 Suppression of the Traffic in Women of Full Age Convention 

While none of the preceding treaties inclusive of the 1933 Convention defined “traffic” or 

“trafficking”, they were uniformly concerned with the organized and coerced movement 

of women and girls abroad for the purpose of prostitution. Under the 1933 Convention, 

the element of coercion was removed. The 1933 Convention is therefore notable for its 

provision that punishes traffickers without regard to whether or not the woman involved 

had consented.116 In addition to the criminal law provisions of the 1921 Convention, it 

broadened the scope of punishable acts to include 'attempted offences’, or those 

preparing to commit trafficking offences.117 Additionally, it requires State Parties to 

update their legislation and to further take steps to punish trafficking offenses in 

accordance with severity.118 The only drawback of this Convention is the fact that, unlike 

the 1921 Convention, this Convention only applies to women and girls trafficked for 

prostitution, rather than affording protection to children of either gender.119 It is therefore 

discriminatory on the basis of gender. The detention of a woman or girl in a brothel was 

also considered to be outside the scope of international action just like the 1904, 1910 

and 1921 Conventions, which means that, the Convention does not prohibit trafficking of 

adult women into voluntary prostitution within the borders of the same country, but only 

if it is “carried out in another country”.120 This Convention was the last treaty dealing 

with trafficking in persons prior to the establishment of the United Nations. 

                                                           
115Weissbrodt D and Anti-Slavery International 2002 ‘Abolishing Slavery and its Contemporary Forms’ 

Office of the United Nations High Commissioner for Human Rights page 5. See also, Scarpa (n 106) 46. 
116Gallagher (n 114) 14. See also, Anti-trafficking and Law Initiative Team (HRLN) 2011 Trafficking and the 

Law page 78. 
117Article 1 of the International Convention for the Suppression of the Traffic in Women of Full Age, Oct. 11, 

1933, 150 L.N.T.S. 431. 
118Article 2 of the International Convention for the Suppression of the Traffic in Women of Full Age, Oct. 11, 
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Though several attempts were made to suppress the traffic of women and girls for 

prostitution under the League of Nations, such Conventions were ineffective in 

combatting trafficking (white slave traffic). As a result, the League of Nations prepared a 

1937 Draft Convention for the purpose of consolidating earlier Conventions and 

securing concerted action at the international level for the abolition of brothels and 

punishment of any person managing a brothel or exploiting the prostitution of others.121 

This draft was not finalised, owing to the outbreak of the Second World War. In 1947, 

the Economic and Social Council,122 in its resolution 43 (IV) of 29 March 1947, 

requested a study on the draft convention of 1937 and to make any necessary 

amendments in order to bring it up to date.123  

f) The 1949 Suppression of the Traffic in Persons and the Exploitation of the 

Prostitution of Others Convention 

In the end of the 1930’s the human trafficking issue was set aside due to the eruption of 

World War II, which disbanded the League of Nations. However, after World War II the 

United Nations124 was established in 1945.125 This meant that, the UN assumed 

responsibility for continuing the work of the League of Nations in the area of human 

trafficking. In fact, on 2 December 1949, the UN General Assembly adopted the 

Convention for the Suppression of the Traffic in Persons and of the Exploitation of the 

                                                           
121Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of 

Others. 
122The United Nations Economic and Social Council (ECOSOC) constitutes one of the principal organs of 

the United Nations. It is responsible for coordinating the economic, social and related work of 14 UN 
specialized agencies, their functional commissions and five regional commissions. The ECOSOC serves 
as the central forum for discussing international economic and social issues, and for formulating policy 
recommendations addressed to member states and the United Nations system. 

123Reanda L 1991 ‘Prostitution as a Human Rights Question: Problems and Prospects of United Nations 
Action’ (13) Human Rights Quarterly 209. 

124The United Nations came into being on 24th October, 1945. This day, every year, is celebrated as the 
UN Day throughout the world. The charter of the United Nations is its constitution. Its main objectives are 
security and development, The United Nations has been made to work for the promotion of:  peace and 
security for every country of the world; friendly relations among the member countries; human freedom 
and rights, and development, by raising the production of food, providing medical facilities and solution of 
the problems of children and refugees. 

125Yusran (n 101) 11.  
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Prostitution of Others,126 with the purpose of consolidating and extending the scope of 

the four preceding international Conventions on the white slave traffic.127 An additional 

purpose of the Convention was for embodying the substance of a 1937 draft 

Convention128 prepared by the League of Nations.129 The 1949 Convention became 

notable as the first UN Convention dealing with trafficking.130 

The Convention introduced a number of significant improvements. It was the first 

Convention to prohibit trafficking “in persons”, thus extending protection not only to 

white women and children, but to adult males as well. Whereas, the previous four 

trafficking instruments protected only women and girls, even though later there was an 

inclusion of underage boys as well.131 In the main, it uses a race, gender and age 

neutral terminology. Consent of either trafficked persons or prostitutes is irrelevant.132 

The Convention criminalises various elements of prostitution and requires the States 

parties to punish anyone who “procures, entices or leads away” another person for the 

purpose of prostitution. In so doing, the Convention attempts to deal with the process of 

trafficking (procurement etc.) as well as the result (exploitation of prostitution).133 Unlike 

its predecessors, the Convention abolished brothels by explicitly proscribing the keeping 

                                                           
126Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of 

Others of 1949 (1949 Convention), signed in New York on 2 December 1949, 96 UNTS 271/UN Doc. 
A/RES/317. The 1949 Convention came into force on 25 July 1951 with 81 State Parties. 

127The 1949 Conventions preamble recalls the 1921 Convention together with the "1910 Convention for 
Suppression of White Slave Traffic", the “1904 International Agreement for the Suppression of the "White 
Slave Traffic”, and "1933 Convention on the Suppression of Traffic of Women of Full Age". 

128The League of Nations drafted a convention in 1937 designed to consolidate the previous instruments 
and obtain international cooperation for the closure of brothels, and the prosecution and punishment of 
brothel owners and managers. The Draft 1937 Convention was to be the first international law to regulate 
prostitution, as prostitution had always been a sovereign issue regulated by national laws. 

129Scarpa (n 106) 52.  See also, Lenzerini (n 93). 
130Lee (n 45) 27. Additional international law instruments that include segments against the trafficking of 

persons include: the Universal Declaration of Human Rights (1948), the International Covenants on Civil 
and Political Rights (1966), The United Nations Convention for the Suppression of the Traffic in Persons 
and of the Exploitation of the Prostitution of Others (1949), and the Convention on the Elimination of all 
Forms of Discrimination Against Women (1979). These instruments laid the foundation for the 
contemporary conventions and efforts to eliminating trafficking. 

131UN Dept. of Economic and Social Affairs, ‘Study on Traffic in Persons and Prostitution-Suppression of 
the traffic in persons and of the exploitation of the prostitution of others’ (1959) UN Doc ST/SOA/SD/8, 
United Nations Publication Sales No 59.IV.5,28.  

132Article 1 (1) and 2 of the United Nations Convention for the Suppression of Traffic in Persons and of the 
Exploitation of the Prostitution of Others, 1949. 

133Article 1 (1) and 1 (2) of the United Nations Convention for the Suppression of Traffic in Persons and of 
the Exploitation of the Prostitution of Others, 1949. See also, Gallagher (n 114) 15. 
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of a brothel and the renting or letting of a building for the purpose of prostitution.134 It 

also considered prostitution as a matter of international law, rather than a domestic 

jurisdictional issue in that, trafficked persons do not need to be moved across 

international borders in order for the act concerned to constitute “trafficking”.135 

Furthermore, the Convention encourages States Parties to provide services for 

rehabilitation and social adjustment of the trafficked persons and prostitutes and further 

make provision for the temporary care and maintenance to trafficked persons while 

arrangements are being made for their repatriation.136 Nonetheless, this treaty has been 

criticised for confining human trafficking solely for purposes of prostitution and sexual 

exploitation and ignoring other forms of trafficking, thereby excluding vast numbers of 

women and men from the assistance and protection they require.137 Also, The 

Convention does not draw real distinction between the terms “trafficking” and 

“exploitation of the prostitution of others”. Demleitner138 acknowledges that while the title 

speaks of trafficking and the prostitution of others, the text tends to refer solely to 

prostitution and therefore creates a certain degree of conceptual confusion.139 The 

Convention consists of human rights provisions; however, they are minimal in nature, 

and general in terms of the specific protections and assistance that must be granted to 

trafficked persons. Moreover, the Convention is deficient in its enforcement 

mechanisms 140 and it was not widely ratified.141 To date, the 1949 Convention has 

                                                           
134Article 2 of the United Nations Convention for the Suppression of Traffic in Persons and of the 

Exploitation of the Prostitution of Others, 1949. 
135Weissbrodt D and Anti-Slavery International (n 115) 19.  
136Article 16 and 19 of the United Nations Convention for the Suppression of Traffic in Persons and of the 

Exploitation of the Prostitution of Others, 1949. 
137Lee (n 45) 27. See also, Article 1 and 2 of the United Nations Convention for the Suppression of Traffic in 

Persons and of the Exploitation of the Prostitution of Others, 1949. 
138She is an Assistant Professor, St. Mary's University School of Law, San Antonio, Texas; LL.M. 
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Australian Centre for the Study of Sexual Assault (ACSSA) was established in 2003 by the Services and 
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been ratified by only 72 countries inclusive of only four of the SADC Member States.142 

The 1949 Convention was the last treaty to address human trafficking for the next 50 

years. Unfortunately, it concluded a series of conventions approaching trafficking with a 

narrow vision, because all these treaties (1904, 1910, 1921 and 1933) focused on 

prostitution and sexual exploitation.143 

g) The 1956 Supplementary Convention on the Abolition of Slavery 

The 1926 Convention’s definition of slavery, particularly of slavery-like practices was 

broadened by the 1956 Supplementary Convention144 to include the prohibition of 

practices and institutions of debt-bondage,145 serfdom,146 servile marriage147 and child 

labour.148 Unlike the 1926 Convention, the supplementary Convention criminalises 

slavery in clear terms by stating that, the act of enslaving another person ... shall be a 

criminal offence under the laws of the States Parties to this Convention.149 Furthermore, 

it stipulates that any person convicted thereof shall be liable to punishment. Additionally, 

the Supplementary Convention also criminalises acts with historical links to 

contemporary human trafficking such as inducement of a person into servile status or 

                                                           
142Pearson (n 140) 18. See also, Marcovich M Guide to the UN Convention of 2 December 1949 for the 

Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others. Amongst the 
SADC Countries, Malawi, South Africa, Zimbabwe and Seychelles ratified the 1949 Convention.  

143Bruch E M 2004 ‘Models Wanted: The Search for an Effective Response to Human Trafficking’ (40) 
STAN. J. INT'L L. 8-9. There was another series of treaties addressing slavery, forced labour and related 
issues of trafficking but those agreements were introduced in a human and labour rights forum. 

144Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices 
Similar to Slavery Adopted by a Conference of Plenipotentiaries convened by Economic and Social 
Council resolution 608(XXI) of 30 April 1956 and done at Geneva on 7 September 1956, Entry into force: 
30 April 1957, in accordance with article 13. 

145Debt bondage means, the status or condition arising from a pledge by the debtor of his or her personal 
services or of those of a person under his control as security for a debt, if the value of those services as 
reasonably assessed is not applied towards the liquidation of the debt or the length and nature of those 
services are not respectively limited and defined. 

146Serfdom refers to the condition or status of a tenant who is by law, custom or agreement bound to live 
and labour on land belonging to another person and to render some determined service to such person, 
whether for  reward or not, and is not free to change his status. 

147“A person of servile status” means a person in the condition or status resulting from any of the institutions 
or practices mentioned in article 1 of this Convention. 

148Article 7 (a) of the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and 
Institutions and Practices Similar to Slavery 1956. 

149Article 6 (1) of the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and 
Institutions and Practices Similar to Slavery 1956. 
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the transportation of a slave to another country.150 However, one shortcoming of this 

Convention lies in the fact that, the obligation on States Parties to cooperate with one 

another in order to give effect to the provisions of this Convention is weakly formulated. 

The Convention only requires parties “to undertake” to cooperate with one another 

unlike the 1926 Convention which states that States Parties “shall” render assistance to 

one another.151 Despite their weaknesses, together, the 1926 and 1956 Slavery 

Conventions provide a foundation for a sound analysis of what slavery, servitude, forced 

labour and trafficking means in law.152 

In conclusion in regards to the early treaties that regulated trafficking, the 1904 and the 

1910 Conventions (White Slave traffic Conventions), as well as the 1921 and 1933 

Conventions, applied only to the recruitment and transportation process, as well as the 

prostitution and sexual exploitation, which according to former Special Rapporteur on 

Violence against Women rendered them ineffective in the fight against this 

phenomenon. The 1926 Slavery Convention and the 1956 Supplementary Convention 

although catered for human trafficking are said to be slavery Conventions. The 1949 

treaty remained the major international agreement on the subject of trafficking for at 

least five decades until December 2000.153 

2.3 Is Slavery Akin To Trafficking 

Many authors, international organisations and a substantial part of the literature 

consider human trafficking as a modern, slavery-like practice. For instance, The United 

Nations Population Fund;154 the United States Department of State; Bales155 as well as 
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Hathaway156 refer to trafficking as either slavery or a new slavery.157 The general 

consensus among authors who write about trafficking is that it amounts to slavery.  

They have argued that, for the fact that individuals are still being acquired and 

transferred for whatever purpose today; modern human trafficking therefore, consists of 

an element of physical and psychological coercion that gives a person control over 

another’s life akin to slavery.158 Rassam159 added by stating that: 

While not meeting all the criteria of the classical definition of slavery, the practices 
of sex trafficking, forced prostitution, debt bondage, forced labour, and exploitation 
of immigrant domestic workers do share similar elements that deem them obvious 
candidates for inclusion in the term ‘modern forms of slavery’160 

Consequently, the question to be answered is whether or not the international slavery 

conventions can be applied to human trafficking as well.161 In 1949 the United Nations 

Economic and Social Council (ECOSOC) appointed an Ad Hoc Committee of Experts 

on Slavery. This committee found that there was “not sufficient reason for discarding or 

amending the definition contained in Article 1 of the Slavery Convention 1926 even 

though the definition did not cover the full range of practices related to slavery.162 To 

cure the defect, the committee recommended the adoption of a supplementary 

convention, which got to be known as the 1956 Supplementary Slavery Convention. In 
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spite of this, the “powers attaching to the right of ownership” and the “forms” of slavery 

were not specified in both the 1926 and 1956 Conventions. According to Gallagher,163 it 

is due to the aforementioned ambiguous provisions that have been used by Bales, 

Hathaway and other scholars, to justify an expanded definition of slavery beyond the 

strict confines of Article 1 of the 1926 Convention.164 For instance, Bale165 argues that in 

some instances slavery has been about legal ownership of one person by another (the 

old slavery). In other instances, it has been about controlling people for purposes of 

exploitation and not owning them as property (modern slavery or human trafficking).166 

In terms of the modern slavery, slaveholders maintain control of a person, having all the 

“benefits of ownership” without the “legalities”.167 Whereas, according to Gallagher 

institutions and practices, irrespective of their designations, would be considered 

“slavery” within the terms of the 1926 Convention only if they involved the exercise of 

“any or all of the powers attaching to the right of ownership’.168 

With the above theoretical discussion of whether or not slavery is human trafficking, 

there are also decided cases on the issue. For instance, the European Court of Human 

Rights and the International Criminal Tribunal for the former Yugoslavia have made 

judgments, which appear to be in conflict with each other where slavery is concerned.169 

In Prosecutor v Kunarac, Kovac&Vukovic,170 the Trial Chamber of the International 

Criminal Tribunal for the former Yugoslavia found that the traditional concept of slavery, 

as defined in the 1926 Slavery Convention has evolved to include various contemporary 

forms of slavery which are also based on the exercise of any or all of the powers 

                                                           
163Gallagher (n 11). 
164Gallagher (n 114) 800. 
165Kevin Bales is regarded as a leading expert on contemporary forms of exploitation that he terms 

“slavery.” His major works include Kevin B 2004 Disposable People: New Slavery in the Global Economy; 
Kevin B 2007 Ending Slavery: How We Free Today’s Slaves; and Kevin B 2005 Understanding Global 
Slavery: A Reader. 

166Bales K 2004 New Slavery: A Reference Handbook. See also, Esquibel M (n 157). 
167Bales K 1999 Disposable People: New Slavery in the Global Economy 5. 
168Gallagher (n 114). 
169Allain (n 152). 
170Prosecutor v. Kunarac, Kovac&Vukovic, Case No. IT-96-23-T, Judgment (Feb. 22, 2001). The court 

confirmed that the core definition from the 1926 Convention applies to enslavement in customary 
international law. See also, Prosecutor v. Krnojelac, Case No. IT-97-25-T, Judgment, 955–57 (Mar. 15, 
2001). 
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attaching to the right of ownership.171 The Appeals Chamber accepted the Trial 

Chambers thesis of slavery.172 However, for the European Court in Siliadin v France, 

the court highlighted the importance of “a genuine right of ownership” to establish 

enslavement under Article 4 by relying primarily upon the definition of slavery in the 

1926 Slavery Convention.173 In its conclusion, the court stated that although the 

applicant was, in the case in question, clearly deprived of her personal autonomy, the 

evidence did not suggest that she was held in slavery in the proper sense, meaning that 

the slaveholders exercised a genuine right of legal ownership over her, thus reducing 

her to the status of an “object.” The court’s judgment was criticised which was not 

surprising taking into account that there had already been a shift in the EU towards the 

legal recognition of human trafficking as a form of slavery, despite the fact that there 

may not be actual rights of ownership involved. Nevertheless, the court’s decision in 

Siliadin’s case seems to be in line with the travaux preparotoires to the 1926 

Convention, which confirms that the phrase “slavery in all its forms” was not intended to, 

and does not operate to, expand the definition beyond those practices involving the 

demonstrable exercise of powers attached to the right of ownership.174 The latest case, 

which was heard in August 2008, before the Australian High Court, The Queen v. 

Tang,175 brought much depth of understanding to the parameters of what constitutes 

                                                           
171Prosecutor v. Kunarac, Kovac&Vukovic, Case No. IT-96-23-T, Judgment (Feb. 22, 2001).The court 

defined the actus reus of enslavement as “ the exercise of any or all of the powers attaching to the right of 
ownership over a person” and the exercise of such powers includes control of someone’s movement, 
control of physical environment, psychological control, measures taken to prevent or deter escape, force, 
threat of force or coercion, duration, assertion of exclusivity, subjection to cruel treatment and abuse, 
control of sexuality and forced labour. 

172Allain (n 152). 
173Siliadin v. France, 2005-VII Eur. Ct. H.R. 333. This case concerned Article 4 of the European Convention 

on Human Rights, which prohibits slavery, servitude, and forced labor (without defining any of the terms). 
A Togolese domestic worker complained that French criminal law “did not afford her sufficient and 
effective protection against the ‘servitude’ in which she had been held, or at the very least against the 
‘forced and compulsory’ labour which she had been required to perform.”  

174A situation of trafficking, debt bondage, bonded labour, or forced labour will be identifiable as slavery only 
if it has involved, as required by the 1926 Convention, “the exercise of any or all of the powers attached to 
the right of ownership. The slave-holder must be wholly in the legal ownership of another person. 

175The Queen V. Tang (2008) HCA 39 (28 August 2008). Wei Tang, the respondent before the High Court, 
was originally tried in the County Court of Victoria, along with another accused in April 2005. The jury in 
that case found the co-defendant not guilty but could not reach a verdict where Tang was concerned. 
Having been retried on 3 June 2006, Tang was found guilty on five counts of possessing slaves and five 
counts of using slaves in relation to five women of Thai nationality used as sex workers in a brothel in 
2002 and 2003. The women, who had worked in the sex industry in Thailand, had come to Australia 
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‘slavery’ both in the Australian and international law context.176 The High Court of 

Australia upheld the convictions of Wei Tang, a brothel owner for slavery.177 The court 

had to deal with the most contentious issue associated with the question of the modern 

definition of slavery. It sets out for the first time in an authoritative manner that the 

definition of slavery in international law applies in cases of both de jure and also de 

facto slavery.178 The Court interpreted ‘slavery’ broadly. Even so, legal commentators 

on decisions in the European Court of Human Rights and the International Criminal 

Tribunal for the former Yugoslavia have noted the complexity and substantial variability 

in trafficking scenarios and warned against making a blanket claim on slavery.179  

Conclusively, as a legal matter, it is unlikely that the international legal prohibition of 

slavery would apply to many of the individuals caught up in contemporary forms of 

exploitation because trafficking will be identifiable as slavery only if it encompasses, “the 

exercise of any or all of the powers attached to the right of ownership” as required by 

the 1926 Convention. 

2.4 Developments Leading To the Adoption of the Palermo Protocol. 

Human trafficking once again re-emerged as an issue of concern in the 1980s and 

1990s following a nearly 50-year absence from a trafficking-specific convention. It 

resurfaced in a 1978 report compiled by the UN Working Group on Contemporary 

Forms of Slavery.180 The issue was brought to the forefront because of the 

strengthening of women’s movement, increases in migration flows, the spread of AIDS, 

prostitution and child sex tourism.181 During the nineties, human trafficking concerns 

further re-emerged in the final documents from two world conferences on women: first, 

                                                                                                                                                                                           
voluntarily to work as sex workers. They were escorted during their flight and upon arrival were ‘treated as 
being “owned” by those who procured. 

176Allain J 2009 ‘Clarifying the Definition of ‘Slavery’ in International Law’ (10) Melbourne Journal of 
International Law Case notes: R v Tang. 

177Kolodizner I 2009 ‘R v Tang: Developing an Australian Anti-Slavery Jurisprudence’(31) Sydney Law 
Review 487. 

178Kolodizner (n 177) 497. 
179Munro V 2008 ‘Of Rights and Rhetoric: Discourses of degradation and exploitation in the context of Sex 

Trafficking’ (35) Journal of Law and Society 240-264. 
180Bravo K E 2007 ‘Exploring the Analogy between Modern Trafficking in Humans and the Trans- Atlantic 

Slave Trade’ (25) Boston University International Law Journal 223. 
181Mollema (n 90) 29. 
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at the 1980 Copenhagen Conference and secondly, at the 1985 Nairobi Conference.182 

During the 1990s human trafficking however, continued to be on the rise due to 

globalisation, migration and advances in technology. As a result, there were growing 

concerns over the spread of organised crime. During that period, NGOs and IGOs, 

including the United Nations High Commissioner for Refugees (UNHCR) and the Office 

of the United Nations High Commissioner for Human Rights (OHCHR) also began to 

pay attention to the issue of human trafficking. For instance, in 1994, the 11th 

International Organisation for Migration (IOM) Seminar based on the theme of “Global 

Human Trafficking” took place.183 The same year, the Declaration of the Ministerial 

Conference of Naples was adopted by the UN General Assembly, which figured that the 

only way to combat transnational organised crime would be by adopting an international 

convention.184 Consequently, in order to ensure that the objection of the declaration is 

met, the General Assembly in 1997 appointed an Intergovernmental Group of experts 

who were to deal with the said task.185 The group then expediently submitted a 

transnational organised crime draft convention. This in turn, led to the adoption of 

resolution 53/111 of 9 December 1998 adopted by the UN General Assembly, which 

went further and established an Intergovernmental Ad Hoc Committee on the 

Elaboration of a Convention against Transnational Organised Crime. The main aim of 

the latter committee was not only for the elaboration of a treaty against organised crime, 

but for treaties dealing with trafficking in women and children, combatting the illicit 

manufacturing of and trafficking in firearms, and illegal trafficking in and transporting of 

migrants, including by sea.186 In 1995, the Fourth World Conference on Women in 

Beijing was held and had the issue of human trafficking on its agenda. It adopted the 

Platform of Action187 and included forced marriage and labour to the list of forms of 

trafficking and slavery. Additionally, in 1998, human trafficking was included in the 

                                                           
182U.N. Report of the World Conference of the U.N. Decade for Women: Equality, Development and Peace 

at 103, U.N. Doc. A/CONF 94/35, V~N~ Sales No. E.60.IV.3 (1980) and the U.N. Report of the World 
Conference to Review and  Appraise the Achievements of the U.N. Decade for Women: Equality, 
Development and Peace at 70, paras. 290-91, U.N. Doc. A/CONF 116/28/Rev.l, U.N. Sales No.E.85.IY.l0 
(1986). 

183Wong D 2006 ‘The Rumour of Trafficking (42) International Institute for Asian Studies Newsletter 11. 
184Scarpa (n 106) 55. 
185UNGA Res 52/85 (12 December 1997) UN Doc A/RES/52/85. See also, Scarpa (n 106) 55. 
186UNGA Res 53/111 (20 January 1999) UN Doc A/RES/53/111 [10] (Ad Hoc Committee). 
187Long, L. D (n 80) 20. 
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Rome Statute of the International Criminal Court (ICC) as a crime against humanity.188 

From 1999 until 2000 the Ad Hoc Committee held 11 meetings in Vienna with more than 

120 countries inclusive of several NGOs that took part in the negotiation process of 

these international treaties.189 In December 2000 the Convention and its protocols 

against trafficking in persons and smuggling in migrants were opened for signature at a 

conference held in Palermo (Italy).190 The Convention against Transnational Organised 

Crime (CTOC) entered into force on 29 September 2003, followed by the UN Trafficking 

Protocol on 25 December 2003 and the UN Smuggling Protocol on 28 January 2004.191 

2.4.1 Debates surrounding the definition of human trafficking in the Palermo 

Protocol 

Prior to the adoption of the Palermo Protocol, counter-trafficking efforts suffered from 

competing definitions. For instance,  the UN Office of the High Commissioner for 

Human Rights, the UN Children's Fund (UNICEF), the UN Special Rapporteur on 

Violence Against Women and the International Organization for Migration (IOM) have all 

adopted definitions of trafficking that recognize it as a human rights problem involving 

forced labor, servitude or slavery and not a problem limited to prostitution.192 Yet, efforts 

by states and international organisations to create their own definitions have been 

problematic.193 The lack of a clear definition of human trafficking led various 

governmental and inter-governmental organisations to adopt their own definitions of 

trafficking. For instance, in 1996, the UN Special Rapporteur on Violence against 

Women commissioned a global research project on human trafficking in order to assess 

                                                           
188Article 7 of the Rome Statute of the International Criminal Court, UN Doc A/CONF 183/9, 1998. 
189Scarpa (n 106) 56. 
190Scarpa ibid. Delegates from 148 countries participated in this event. 
191Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, 

Supplementing the United Nations Convention against Transnational Organized Crime, done Nov. 15, 
2000 (UNGA Res. 55/25) entered into force Dec. 25, 2003 (Palermo Protocol). 

192Pearson (n 140) 23. 
193Competing definitions were problematic to early data-gathering efforts and in deciding on precisely which 

practices should be combatted and can further render extradition and other forms of transnational policing 
collaboration much more difficult and slower, which is to the advantage of the traffickers. Furthermore, the 
differing definitions of human trafficking undermine certainty and complicate the study of human 
trafficking. 
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the parameters of the problem.194 It was at this stage that a shift took place in the 

definition of human trafficking on the basis that the UN Special Rapporteur on Violence 

against Women adopted the definition of human trafficking to mean: 

The recruitment, transportation, purchase, sale, transfer, harbouring or receipt of 
persons: (i) by threat or use of violence, abduction, force, fraud, deception or 
coercion (including the abuse of authority), or debt bondage for the purpose of (ii) 
placing or holding such person, whether for pay or not, in forced labour or slavery-
like practices, in a community other than the one in which such persons lived at the 
time of the original act described in (i).195 

Most treaties dealing with human trafficking were framed in a manner that considered 

trafficking as undertaken for the purpose of either prostitution or sexual exploitation of 

women as aforementioned above.196 However, the Special Rapporteur’ definition shows 

a movement away from the 1949 Convention's approach which focuses solely on 

prostitution. This definition is the broadest and most inclusive of the definitions adopted 

by different governmental organizations. The Special Rapporteur’ definition is gender 

neutral, acknowledges that trafficking takes place for a range of exploitative end 

purposes and sought to explain what separated trafficking from other practices with 

which it is commonly associated.197 Therefore, it is safe to say that, the international 

community realized that human trafficking is undertaken for other purposes such as 

illegal adoptions, forced marriages, forced labour, human body organ removal and more 

                                                           
194UN Commission on Human Rights 2000 Report of the Special Rapporteur. 
195UN Commission on Human Rights 2000 Report of the Special Rapporteur: Ms Radhika Coomaraswamy, 

on violence against women, its causes and consequences, on trafficking in women, women’s migration 
and violence against women UN Doc. E/CN.4/2000/68, Feb 29. See also, Pearson (n 140) 15-16. See 
also, In Section 103(8) of the Victims of Trafficking and Violence Protection Act of 2000, Congress 
enacted a narrower definition of the crime, establishing that trafficking is: 

(a) Sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, or in which the 
person induced to perform such act has not attained 18 years of age; or (b) The recruitment, harboring, 
transportation, provision, or obtaining of a person for labor or services, through the use of force, fraud, or 
coercion for the purpose of subjection to involuntary servitude, peonage, debt bondage, or slavery. See 
also, The International Organization for Migration (IOM) definition: "a migrant is illicitly engaged (recruited, 
kidnapped, sold, etc.) and/or moved, either within national or across international borders; [and] 
intermediaries (traffickers) during any part of this process obtain economic or other profit by means of 
deception, coercion, and/or other forms of exploitation under conditions that violate the fundamental rights 
of migrants.” 

196The International Convention for the Suppression of Traffic in Women and Children of 1921 and the 
International Convention on the Suppression of the Traffic in Women of Full Age of 1933 considers the 
end purpose of human trafficking to be that of exploitation. 

197Gallagher (n 11) 24. 
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recently for ritual purposes and making traditional medicines in Africa.198 Nonetheless, 

an international instrument encompassing a comprehensive definition of human 

trafficking was still lacking. The latter problem resulted from the issue of consent, and 

whether or not voluntary adult prostitution should be included in the definition.199 With 

regards to prostitution, the International Human Rights Network believed it was not 

possible to distinguish between forced and voluntary prostitution, since all forms of 

prostitution were considered to be forced.200 Therefore, the Human Rights Network 

maintained that inclusion of non-forced prostitution would blur the line between human 

trafficking and smuggling and reinforced that an adult could not consent to 

prostitution.201 On the other hand, the Human Rights Caucus was of the view that it was 

imperative to maintain a distinction between free and forced prostitution.202 This was on 

the basis that, not all prostitutes are coerced and for that reason prostitution can be 

considered as free sex work.203 In respect of consent, Gallagher argued that once it is 

established that deception, force or other prohibited means were used, consent is 

automatically irrelevant and should not be used as a defense, which is the long-standing 

principle of international human rights law.204 Regardless of all the debates, eventually a 

compromise was reached in the form of the final definition encapsulated in the 2000 

Palermo Protocol. 

2.4.2 The 2000 Palermo Protocol 

The Palermo Protocol provides the definition of trafficking as currently agreed upon by 

the international community as: 

The recruitment, transportation, transfer, harbouring or receipt of persons, by means 
of the threat or use of force or other forms of coercion, of abduction, of fraud, of 
deception, of the abuse of power or of a position of vulnerability or of the giving or 

                                                           
198Pearson (n 140) states that the making of traditional medicines entails the forced removal of body organs 

which are then used to make potions to cure common illness. 
199Bruch E M (n 143) 13. 
200Scarpa (n 106) 59. 
201Bernadette M and Kneebone S 2008 ‘Trafficking in Women and Forced Migration: Moving Victims Across 

the Border of Crime into the Domain of Human Rights’ (12) The International Journal of Human Rights 71. 
202Scarpa (n 106) 59. 
203Scarpa (n 106) 60. 
204Gallagher (n 11) 28.  
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receiving of payments or benefits to achieve the consent of a person having control 
over another person, for the purpose of exploitation. Exploitation shall include, at a 
minimum, the exploitation of the prostitution of others or other forms of sexual 
exploitation, forced labour or services, slavery or practices similar to slavery, 
servitude or the removal of organs.205 

From the definition of the Palermo Protocol, it is evident that it consists of three 

constitutive elements: 

 An action consisting of: the recruitment, transportation, transfer, harbouring or 

receipt of persons; 

 By means of: threat or use of force or other forms of coercion, abduction, fraud, 

deception, abuse of power or position of vulnerability,206 giving or receiving 

payments or benefits to achieve consent of a person having control over 

another; 

 For the purpose of: exploitation (including, at a minimum, the exploitation of the 

prostitution of others, or other forms of sexual exploitation, forced labor or 

services, slavery or practices similar to slavery, servitude, or the removal of 

organs). 

 

The Palermo Protocol’s definition of human trafficking brought about a significant 

change from measures contained in earlier instruments such as the 1949 Convention to 

combat human trafficking. It contains the very first comprehensive definition of human 

trafficking with all the necessary elements of the criminal offence of human trafficking 

under international law. In respect of the prohibited acts, previous instruments did not 

define “trafficking” and only prohibited victims from being “procured, enticed or led 

away”207 whereas the Palermo Protocol explicitly prohibits the “recruitment, 

                                                           
205Article 3 (a) of the Palermo Protocol. 
206In terms of the travaux preparatoures reference to the abuse of a position of vulnerability is understood to 

refer to any situation in which the person involved has no real and acceptable alternative, but to submit to 
the abuse involved.  

207Article 1 of the 1904 International Agreement for the Suppression of the “White Slave Traffic”;  articles 1 

and 2 of the 1910 International Convention for the Suppression of the “White Slave Traffic”; article 2 of 

the 1921 International Convention for the Suppression of the Traffic in Women and Children; article 1 of 

the 1933 International Convention for the Traffic in Women of Full Age; and article 1 of the 1949 

Convention for the Suppression of the Traffic in Persons and the Exploitation of the Prostitution of Others. 
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transportation, transfer, harbouring or receipt” of victims.208 The Palermo Protocol lists 

the prohibited methods used in committing the proscribed acts209 whereas; previous 

trafficking instruments did not require such methods. However, the 1910 Convention for 

the Suppression of the “White Slave Traffic” is an exception in that it banned the use of 

certain methods, but not as comprehensively as the Palermo Protocol.210 The protocol 

recognises the existence of voluntary prostitution and forced prostitution, which then 

means it, recognizes that voluntary prostitution involving adults does not constitute 

trafficking.211 On the other hand, the 1949 Convention focused on prostitution, which it 

considered as trafficking, whether the prostitution was forced or voluntary.212 With 

regards to the purpose of exploitation, all previous trafficking instruments limited the 

exploitative purpose to prostitution or sexual exploitation.213 The Palermo Protocol in 

contrast also lists other types of exploitation.214 This then means, traffickers, who were 

previously immune to prosecution for human trafficking for purposes other than 

prostitution, can now be apprehended and prosecuted.215 Preceding international 

instruments were aimed at protecting women alone and, later on, included children,216 

with the exception of the 1949 Convention, which applied to all trafficked persons, 

                                                           
208Article 3 (a) of the Palermo Protocol. 
209Article 3 (a) of the Palermo Protocol. 
210The 1910 Convention prohibited the procurement of women by “fraud, or by means of violence, threats, 

abuse of authority, or any other method of compulsion” as per Article 2 of the Convention. 
211Shatsari R S ‘The Trafficking of Women and Children in Nigeria: An Analysis of the New Anti-Trafficking 

Legislation and its Application’ Jurnal Undang-undang 97. 
212Pearson (n 140) 23. 
213Article 1 of the 1904 International Agreement for the Suppression of the “White Slave Traffic”;  articles 1 

and 2 of the 1910 International Convention for the Suppression of the “White Slave Traffic”; article 2 of 

the 1921 International Convention for the Suppression of the Traffic in Women and Children; article 1 of 

the 1933 International Convention for the Traffic in Women of Full Age; and article 1 of the 1949 

Convention for the Suppression of the Traffic in Persons and the Exploitation of the Prostitution of Others. 
214 Article 3 (a) of the Palermo Protocol, other types of exploitation are as follows: prostitution of others, or 

other forms of sexual exploitation, forced labor or services, slavery or practices similar to slavery, 

servitude, or the removal of organs. 
215Kruger (n 10) 256. 
216The definitions in the following international counter-trafficking instruments applied to trafficked women 

only: the 1904 International Agreement for the Suppression of the “White Slave Traffic”; the 1910 

International Convention for the Suppression of the “White Slave Traffic”; the 1933 International 

Convention for the Traffic in Women of Full Age and; the 1921 International Convention for the 

Suppression of the Traffic in Women and Children which applied both to women and children of both 

sexes. 



  

40 

 

irrespective of age or sex. The Palermo Protocol’s definition recognises that all 

trafficked persons, irrespective of age or sex, may qualify as victims of trafficking.   

Although the UN approach to trafficking marks an important international consensus on 

the term human trafficking, the UN Protocols have been subject to extensive critique, 

which will be dwelled upon in chapter three.  

2.5 Conclusion 

The key focus of the early conventions was to criminalise and combat trafficking of 

white slaves from prostitution. It is clear from the analysis of each of the above 

instruments that early international human trafficking law was narrow in that protection 

provided was either limited or was not provided at all inclusive of assistance provided to 

victims, except for the 1904 Convention. However, even though the pre-Palermo 

conventions had major setbacks, those conventions set the platform for future 

international and regional human rights laws by recognizing the transferring of a person 

from one place to another for the purpose of exploitation. This is evidenced by the 

adoption of treaties that are discussed in chapter 3 such as the 2000 Palermo Protocol, 

the European Convention on Human Rights and the 1990 African Charter on the Rights 

and Welfare of the Child just to name a few. 
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CHAPTER 3 

ADDRESSING HUMAN TRAFFICKING UNDER INTERNATIONAL LAW:  ANALYSIS 

OF THE UNITED NATIONS AND REGIONAL FRAMEWORKS. 

3.1 Introduction 

Chapter 2 discussed the somewhat complex legal history of human trafficking through 

Conventions, such as those of 1904 and 1949. This chapter critically analyses 

regulatory measures adopted by both international and regional systems to 

combat human trafficking. This chapter focuses on the relevant international human 

rights instruments; soft law mechanisms adopted by the United Nations and 

international tribunal decisions. Further, it reflects on instruments within the framework 

of regional bodies that are the European, Inter-American and the African regional 

systems. This is done in order to determine the extent to which all these instruments to 

be discussed contribute to the effective elimination of human trafficking and to draw 

possible lessons for the SADC region.  

3.2 United Nations Legal Framework on Human Trafficking 

The United Nations at the end of World War II sparked the beginning of the 

development of universal and regional human rights law. Its main aim was to end 

violations of human rights, which not only resulted from war, but also from forced 

prostitution and further aimed at achieving international co-operation in promoting and 

encouraging respect for human rights.217 

Until the year 2000, trafficking was associated with the movement of women and girls 

into sexual exploitation. However, currently human trafficking victims are women, men 

and children and they are trafficked for various purposes, including slavery, forced and 

exploitative labour in factories, farms and private households, sexual exploitation, and 

                                                           
217Preamble and Article 1 of the United Nations Charter 1945. 
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forced marriage.218 This crime remains on the rise due to inequalities within and 

between countries, growing demand for cheap labour, increasingly restrictive 

immigration policies and unregulated labour practices.219 The aforementioned practices 

are associated with trafficking and are also prohibited under international human rights 

law. For instance, slavery is a human trafficking related practice that is also prohibited 

under international human rights law.220 In terms of the No.36 Human Rights Fact 

Sheet, in such an instance, an important question to ask is whether  international 

human rights law prohibits “trafficking in persons” or “practices associated with human 

trafficking” such as those listed above.221 The second question is whether other Treaties 

apart from the Palermo Protocol can be effectively used in isolation or together with the 

Palermo Protocol to curb trafficking and why. 

To answer the above questions this chapter discusses Conventions related to or that 

can be used with regards to trafficking as the primary sources of obligations for 

countries with respect to trafficking. In addition, other sources such as custom, general 

principles and international tribunal decisions are discussed in order to determine 

exactly what is required of countries in their response to trafficking.222 Furthermore, soft 

law mechanisms such as the Recommended Principles and Guidelines on Human 

Rights and Human Trafficking, Resolutions adopted by the General Assembly and the 

Human Rights Council amongst others are also discussed. The aforesaid Treaties, 

tribunal decisions and soft law instruments are discussed under the selected practices 

associated with human trafficking such as slavery, forced labour and gender based 

violence amongst others. If any of the elements of trafficking are lacking in these 

practices related to trafficking, the crime won’t constitute human trafficking but may fall 

within the scope of the other related crimes. 

                                                           
218United Nations Human Rights Office of the High Commissioner 2014 ‘Human Rights and Human 

Trafficking’ Human Rights Fact Sheet No. 36 page 1. 
219Human Rights Fact Sheet No. 36 (n 228). 
220Slavery is firstly prohibited under Article 3 (a) of the Palermo Protocol and is also prohibited under Article 

1 (1) of the 1926 Slavery Convention. 
221Human Rights Fact Sheet No. 36 (n 228) 5. 
222United Nations Human Rights Office of the High Commissioner 2014 ‘Human Rights and Human 

Trafficking’ Human Rights Fact Sheet No. 36. 
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3.2.1 Slavery, servitude and related practices in relation to human trafficking 

Slavery in general terms is an institution based on a relationship of dominance and 

submission, whereby one person is the property of and is wholly subject to another. The 

precise definition of slavery is outlined in Article 1 of the 1926 Slavery Convention as 

“the status or condition of a person over whom any or all of the powers attaching to the 

right of ownership are exercised”.223 This definition is extended by the 1956 

Supplementary Slavery Convention224 to include the prohibition of practices and 

institutions of debt-bondage,225 serfdom,226 servile marriage227 and child labour228 as 

discussed in chapter 2. Slavery is also defined under the Rome Statute to mean “the 

exercise of any or all of the powers attaching to the right of ownership over a person 

and includes the exercise of such power in the course of trafficking.229  From all these 

definitions, an element that is consistent is “the powers attaching to the right of 

ownership” and it is the same element that has been contested by authors230 and court 

decisions. 

For instance, there are a few cases that have assisted in interpreting what enslavement 

actually means with the focus on what “the power attaching to the right of ownership” 

entails. One of those cases is the Prosecutor v Kunarac231 case, which was the very 

first case of enslavement, brought before the International Criminal Tribunal for the 

former Yugoslavia.232 The defendants were charged with enslavement of two girls who 

                                                           
223Article 1 (1) of the 1926 Slavery Convention. 
224Supplementary Slavery Convention Article 1. 
225For definition see Article 1 (a) of the 1956 Slavery Convention. 
226For definition see Article 1 (b) of the 1956 Slavery Convention. 
227For definition see Article 1 (c) (i-iii) of the 1956 Slavery Convention. 
228For definition see Article 1 (d) of the 1956 Slavery Convention. 
229Article 7(2)(c) of the Rome Statute. 
230Authours such as Bales, Hathaway, Rassam and Gallagher. For further details on these authors and 

their stance with regards to slavery refer to Chapter 2 paragraph 2.3 of this dissertation. 
231Prosecutor v. Kunarac, Case No. IT-96-23 (22 February 2001) and Case No. IT-96-23-A (12 June 2002) 

(Appeals Chamber). 
232In this case the court referred to the Slavery Conventions (both the 1926 and 1956 Conventions), the 

Forced Labour Convention, the Nuremberg Charter and case law, decisions of the European Court of 

Human Rights, and the work of the UN International Law Commission. 232 Article 1 (1) of the 1926 Slavery 

Convention. 
232Supplementary Slavery Convention  Article 1. 
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were kept in a house for several months, treated like personal property, did all 

household chores, and were forced to comply with all sexual demands. To determine 

whether these girls were enslaved the court determined elements of control and 

ownership to be indicators of enslavement.233 These elements entail the restriction or 

control of an individual’s autonomy, freedom of choice or freedom of movement; and the 

accruing of some gain to the perpetrator.234 Further indications determined by the court 

include exploitation; the exaction of forced or compulsory labour or service, often 

without remuneration and often, though not necessarily, involving physical hardship, 

sex, prostitution and human trafficking.235 The defendants in this case were found guilty 

of enslavement as a crime against humanity.236 However, with regards to proving 

enslavement, the element of ownership seems to be controversial. For instance, in the 

Kunarac case the defendants argued that the Prosecutor had failed to prove the 

element of ownership, but the Appeals Chamber accepted the Trial Chamber’s 

definition of enslavement. On the other hand, in the Siliadin v France237 case the court 

found that the treatment suffered by the applicant amounted to servitude and forced or 

                                                                                                                                                                                           
232For definition see Article 1 (a) of the 1956 Slavery Convention. 
232For definition see Article 1 (b) of the 1956 Slavery Convention. 
232For definition see Article 1 (c) (i-iii) of the 1956 Slavery Convention. 
232For definition see Article 1 (d) of the 1956 Slavery Convention. 
232Article 7 (2) (c) of the Rome Statute.  
232Authours such as Bales, Hathaway ,Rassam and Gallagher. 
232Prosecutor v. Kunarac, Case No. IT-96-23 (22 February 2001) and Case No. IT-96-23-A (12 June 2002) 

(Appeals Chamber). 
232In this case the court referred to the Slavery Conventions (both the 1926 and 1956 Conventions), the 

Forced Labour Convention, the Nuremberg Charter and case law, decisions of the European Court of 

Human Rights, and the work of the UN International Law Commission. 
233For the definition of enslavement the Trial Court consulted the Slavery Convention (slavery); the 

Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices 

Similar to Slavery (slavery and servitude); the International Covenant on Civil and Political Rights (slavery 

and servitude); and ILO Convention No. 29 concerning Forced or Compulsory Labour (forced labour).” 

Draft Code of Crimes against the Peace and Security of Mankind with commentaries (1996) (text adopted 

by the ILC at its 48th Session in 1996). See also, International Labour Office 2009 ‘Forced labour and 

trafficking: a casebook of court decisions: a training manual for judges, prosecutors and legal 

practitioners’ 20. 
234Kunarac case (n240). See also, International Labour Office training manual. 
235International Labour Office training manual ibid. 
236Kunarac was sentenced to 28 years’ imprisonment. And the other two defendants were sentenced to 20 

years’ and 12 years’ imprisonment. 
237Siliadin case.The applicant, an eighteen years old Togolese national, was made to work as a domestic 

servant fifteen hours a day without a day off or pay for several years. 
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compulsory labour and not slavery on the basis that there was no genuine right of legal 

ownership over the applicant. It is therefore safe to conclude that in order to prove that a 

victim of trafficking has been subjected to slavery; one must be in a position to prove 

that the trafficker had a genuine right of legal ownership over the victim.238 

The Rome Statute of the International Criminal Court (ICC)239 characterizes 

“enslavement” among the 11 acts as a crime against humanity falling within the 

jurisdiction of the Court and further makes reference to human trafficking in Article 7 

under the enslavement provision of the Statute.240 This then means enslavement as a 

crime forms part of international customary law.241 For a rule to be considered as 

customary international law, it must show two things: first, the general practice of states 

and second, what states have accepted as law. However, the biggest challenge faced 

by the ICC in the prosecution of human trafficking cases in the context of slavery is the 

lack of a precise and accurate definition of trafficking. The definition of trafficking in the 

Rome Statute is limited to the attachment of ownership over a person or deprivation of 

liberty, which is not lucid in the Statute.242 Even though the 1926 and 1956 Slavery 

Conventions provide the definition of trafficking, the ICC has not adopted that 

definition.243 

                                                           
238As already discussed in chapter 2 paragraph 2.3. 
239Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July           

2002) U.N. Doc. A/CONF.183/9.The 1998 Rome Statute came into force on 1 July 2002 and established 

the International Criminal Court (ICC) in terms of Article 5 (1) and the court became the first permanent 

international court with jurisdiction over the crime of genocide, crimes against humanity, war crimes and 

the crime of aggression. 
240Article 7 (1) provides that:"crime against humanity" means any of the following acts when committed as 

part of a widespread or systematic attack directed against any civilian population, with knowledge of the 

attack: Murder; Extermination; Enslavement; Deportation or forcible transfer of population; Imprisonment 

or other severe deprivation of physical liberty in violation of fundamental rules of international law; 

Torture; Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other 

form of sexual violence of comparable gravity. 
241In terms of Article 38 (1) (b) of the Statute of the International Court of Justice international customary 

law means “evidence of a general practice accepted as law”. 
242Aston JN and Paranjape VN ‘Human trafficking and its Prosecution: Challenges of the ICC’ 12 electronic 

copy. 
243Aston and Paranjape ibid. 
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These prohibitions set out in the 1926 Convention and the Supplementary 1956 

Convention also received significant legal support in terms of Declarations and 

Conventions adopted such as the UDHR244 and the International Covenant on Civil and 

Political Rights (ICCPR).245 The UDHR provides that everyone is born free, with equal 

dignity and rights and prohibits holding a person in slavery or servitude and slave trade 

and these prohibitions are also contained in the ICCPR.246 This means the 

aforementioned international human rights treaties may be enforced in a trafficking case 

involving slavery. However, both Conventions do not provide definitions of what slavery 

and servitude means. Because it has been established what slavery means, with 

regards to servitude in the light of the Siliadin case, the Court found that servitude 

means an obligation to provide one’s service that is imposed by the use of coercion, 

and is to be linked with the concept of “slavery”. Given the victim’s situation, the Court 

was of the opinion that she was held in servitude within the meaning of Article 4 of the 

European Convention247 on Human Rights. According to the Recommended Principles 

and Guidelines on Human Rights and Trafficking although servitude is not defined by 

the UDHR and ICCPR, it is argued that servitude as a term is generally seen to be 

                                                           
244This declaration spells out individual rights and freedoms and is said to be the pillar of human rights law 

due to the fact that when the United Nations adopted the UDHR there were already plans of adopting an 

International Covenant on Human Rights which will be accompanied by measures of implementation. 

Eighteen years later in 1966 the UN General Assembly adopted the two covenants, one on civil and 

political rights and the other on economic, social and cultural rights. Both treaties came into in 1976 and 

cover almost the entire rights enshrined in the UDHR. 
245Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 May 1976) 999 

UNTS 171 (CCPR). 
246 Article 4 of the UDHR. See also, Article 8 (1), (2) and (3) of the ICCPR. 
247Article 4 on prohibition of slavery and forced labour of the European Convention provides that: No one 

shall be held in slavery or servitude and no one shall be required to perform forced or compulsory labour. 

However, forced labour does not include any work required to be done in the ordinary course of detention 

imposed according to the provisions of Article5 of this Convention or during conditional release from such 

detention; any service of a military character or, in case of conscientious objectors in countries where 

they are recognised, service exacted instead of compulsory military service; any service exacted in case 

of an emergency or calamity threatening the life or wellbeing of the community; and any work or service 

which forms part of normal civic obligations. 
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broader than slavery in that it refers to “all conceivable forms of domination and 

degradation of human beings by human beings.248 

The United Nations came to the realization that legislation was limited in addressing the 

issue of slavery and trafficking, and as such came up with other means and ways of 

assisting victims of these crimes. For instance, the United Nations Voluntary Fund on 

Contemporary Forms of Slavery was established by the United Nations.249 This fund is 

given to organisations that extend humanitarian, legal and financial aid to individuals 

whose human rights have been violated due to contemporary forms of slavery. In 

addition, funding is made available to victims and organisations assisting victims to a 

maximum amount of US$ 15,000. One of the activities of the Voluntary Fund included 

provision of funding in 1999 for an amount of US$ 7,000 to WaoAfrique, Togo and in 

2002 for an amount of US$ 7,000 to a project assisting girl victims of trafficking for 

sexual and economic exploitation, which helped 55 girls in 1999 and 400 in 2002. The 

organization provided medical aid, food, shelter and vocational training for four to six 

months, especially in hairdressing and tailoring. Those wishing to return to school were 

helped to obtain birth certificates; essential for registering in Togolese schools.250 

3.2.2 Forced and child labour in relation to human trafficking 

Human trafficking often violates a person’s right not to be subjected to forced labour. In 

terms of the Global Report on Trafficking in Persons, trafficking for purposes of forced 

labour is the second most identified form of human trafficking making up 18% of the 

various forms of trafficking.251 The use of forced labour has been condemned by the 

international community and in order to curb it, the UN has tasked the International 

                                                           
248United Nations Human Rights Office of the High Commission 2010 ‘Recommended Principles and 

Guidelines on Human Rights and Human Trafficking’ Commentary at 35. 
249The United Nations Voluntary Trust Fund on Contemporary Forms of Slavery was established in 1991 

(General Assembly resolution 46/122). 
250The United Nations Voluntary Trust Fund on Contemporary Forms of Slavery was established in 1991 

(General Assembly resolution 46/122) page 6. 
251United Nations Office on Drugs and Crime 2009 ‘Global report on trafficking in persons’ page 6. 
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Labour Organization (ILO) with the principal responsibility of combating the crime. 252  

The ILO thereafter adopted various ILO conventions to address issues of forced 

labour,253 child labour254 and minimum age of employment.255 It is the very same 

instruments that should be used to combat human trafficking. However, it is important to 

establish firstly what is meant by forced labour and to also establish what child labour is 

in the context of human trafficking. 

Article 2 of the Forced Labour Convention No. 29 defines forced labour as 

 “All work or service which is extracted from any person under the menace of any 
penalty and for which the said person has not offered himself voluntarily”. 

In 2007 the ILO Expert Committee conducted a General Survey in which the definition 

of forced labour was interpreted.256 In terms of this survey, work or services must be 

distinguished from cases in which an obligation is imposed to undergo education or 

training such as vocational training due to the fact that this principle of compulsory 

education is recognized by other international instruments as a means of securing the 

right to education.257 With regards to work exacted under the menace of any penalty 

according to the Expert Committee this should be understood to mean that the penalty 

does not refer only to penal sanctions, but also includes a loss of rights or privileges.258 

                                                           
252The International Labour Organisation (ILO) is a United Nations agency dealing with labour issues.The 

main aims of the ILO are to promote rights at work, encourage decent employment opportunities, 

enhance social protection and strengthen dialogue on work-related issues. 
253The Forced Labour Convention, 1930 (No. 29) Convention concerning Forced or Compulsory Labour 

(Entry into force: 01 May 1932) Adoption: Geneva, 14th ILC session (28 Jun 1930) and the Abolition of 

Forced Labour Convention, 1957 (No. 105) Convention concerning the Abolition of Forced Labour (Entry 

into force: 17 Jan 1959) Adoption: Geneva, 40th ILC session (25 Jun 1957).  
254The Worst Forms of Child Labour Convention, 1999 (No. 182) Convention concerning the Prohibition and 

Immediate Action for the Elimination of the Worst Forms of Child Labour (Entry into force: 19 Nov 2000) 

Adoption: Geneva, 87th ILC session (17 Jun 1999). 
255Minimum Age Convention, 1973 (No. 138) Convention concerning Minimum Age for Admission to 

Employment (Entry into force: 19 Jun 1976) Adoption: Geneva, 58th ILC session (26 Jun 1973).  
256International Labour Conference 2007 ‘General Survey concerning the Forced Labour Convention, 1930 

(No. 29), and the Abolition of Forced Labour Convention, 1957 (No. 105): Report III (Part 1B)’ 

International Labour Conference 96th Session, 2007 page 19. 
257Article 26 (1) of the Universal Declaration of Human Rights and Article 13 (2) (a) and 14 of the 

International Covenant on Economic, Social and Cultural Rights. 
258International Labour Conference (n 256). According to the Expert Committee this would apply where for 

instance, a person refuses to perform voluntary labour with a chance of losing certain rights, advantages 
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In respect of the voluntary offer the Committee outlined that the external constraint or 

indirect coercion interfering with a worker’s freedom to “offer himself voluntarily” not only 

results from an act of authorities, but can also result from an employers practice in 

instances where employers induce workers by deceit, false promises and retention of 

identity documents in order to forcefully keep the worker.259 In light of the 

aforementioned, in the case of Siliadin v France260 as discussed under “Slavery”, the 

European Court of Human Rights (ECtHR) apart from slavery also had to examine 

whether the victim was subjected to forced or compulsory labour.  The court used the 

1930 Forced Labour Convention’s definition of forced labour and found that although 

the victim was not threatened by a “penalty”, the fact remains that she was in an 

equivalent situation in terms of the perceived seriousness of the threat and that she was 

not given any choice but to work. Thus, the Court considered that the victim was 

subjected to forced labour within the meaning of Article 4 of the European Convention 

on Human Rights. 

The ILO Expert Committee further considered the definition of human trafficking outlined 

in the Palermo Protocol and noted that the element in the definition namely exploitation 

is crucial on the basis that it includes forced labour in its various forms of exploitation.261 

As such, this allows for a link to be established between the Palermo Protocol and ILO 

Convention No. 29. This then means where the victims of trafficking being any woman, 

man or child is compelled to work in deplorable and unsafe conditions or engage in 

sexual acts under threat of punishment without pay, the traffickers may be prosecuted 

under the ILO Conventions or the Palermo Protocol. 

The Convention No.29 also provides certain exceptions for forced labour such as in 

respect of military service, work of prisoners convicted in a court of law, work in 

                                                                                                                                                                                           
or privileges, in a situation when such rights, privileges or other benefits (e.g. promotion, transfer, access 

to new employment, the acquisition of certain consumer goods, housing or participation in university 

programmes) depend on the merits that have been accumulated and noted in the worker’s work book. 
259International Labour Conference (n 256) 20. 
260Siliadin case. 
261Article 3 of the Palermo Protocol and see also the International Labour Conference (n 256) at paragraph 

77 page 41. 
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emergency situation such as wars and minor communal services.262 However, it is safe 

to say that even under these exceptions, forced labour may still occur. This is 

highlighted in Prosecutor v Krnojelac case,263 where the lead defendant was charged 

with several counts, two of them being for enslavement as a crime against humanity for 

having participated in subjecting detainees to forced labour.264 In order to establish the 

allegation that detainees were subjected to forced labour involuntarily, the court held 

that it was a factual question which had to be considered in light of all the relevant 

circumstances which may include, absence of consent or free will of the victim; the 

consent is rendered impossible due to the threat or use of force or other coercion; fear 

of violence, deception or false promises; the abuse of power, the victims position of 

vulnerability; detention or captivity, psychological oppression or socio-economic 

conditions.265 After consideration of these factors, the Trial Chamber acquitted Krnojelac 

of enslavement and slavery on the basis that there was no direct evidence that 

individual detainees who were unwilling to work were forced to do so.266 However, 

during the appeal at the Appeals Chamber the prosecutor argued that the Trial 

Chamber erred by acquitting Krnojelac on the count of persecution based on forced 

labour on the basis that there was insufficient evidence that the labour was 

involuntary.267 The Trial Chamber allowed the Prosecutions ground of appeal and 

reversed Krnojelac’s acquittal of the persecution as a crime against humanity based on 

the forced labour imposed upon the detainees and vacated the 7½-year sentence 

handed down by the Trial Chamber and re-sentenced him to 15 years for subjecting the 

detainees to forced or compulsory labour.268 

                                                           
262Article 2 (2) of the ILO Forced Labour Convention No.29. 
263Prosecutor v. Krnojelac, Case No. IT-97-25 (15 March 2002) and Case No. IT-97-25-A (17 September 

2003) (Appeals Chamber). MiloradKrnojelac (“Accused”) is charged under the third amended indictment 

(“Indictment”), dated 25 June 2001, with 12 counts outlined from paragraph 1-11 page 4-6. 
264Krnojelac case paragraph 10.  
265Krnojelac case paragraph 359. 
266He was sentenced to 7½ years in prison on the other counts. 
267Prosecutor v. Krnojelac, Case NoIT-97-25-A (17 September 2003) (Appeals Chamber) paragraph 3 page 

7. 
268Prosecutor v. Krnojelac, Case NoIT-97-25-A (17 September 2003) (Appeals Chamber) at 114 and 115. 



  

51 

 

The ILO Convention No. 29 is further supplemented by the Labour Convention No. 105 

which builds on the foundation laid down by Convention No.29. While Convention No. 

29 calls for the general abolition of forced or compulsory labour in all its forms, 

Convention No. 105 requires the abolition of any form of forced or compulsory labour 

only in the five specific cases listed in Article 1 of that Convention.269 Both the ILO 

Convention No. 29 and ILO Convention No. 105 apply to work or service exacted by 

governments or public authorities as well as to forced labour exacted by private bodies 

and individuals, including slavery, bonded labour and certain forms of child labour.270 

In the case of child labour, throughout the continent, the incidence of child labour is high 

and this may be attributed to factors such as high rates of poverty, civil conflicts and the 

weak rule of law that has facilitated the abduction and forced recruitment of labour, 

particularly in children.271 There is a plight of children working under terrible conditions 

in the cocoa industry, farms, on fishing vessels, or as domestic workers and others 

forced into being child soldiers.272 Therefore, The ILO has a strong focus on the issue of 

child trafficking within the context of child labour and this is seen by the adoption of the 

two ILO Conventions for purposes of curbing child labour. The worst forms of child 

labour may be addressed under the ILO Convention No. 182 and the ILO Convention 

No. 138.273 These two ILO Conventions are regarded as the most relevant treaties 

adopted by the ILO in the field of child labour and they both supplement the Convention 

                                                           
269Article 1 of the ILO Convention No.105 provides that State Parties must undertake to suppress and not 

make use of any form of forced labour:  as a means of political coercion or education or as a punishment 

for holding or expressing political views or views ideologically opposed to the established political, social 

or economic system; as a method of mobilising and using labour for purposes of economic development;  

as a means of labour discipline; as a punishment for having participated in strikes; as a means of racial, 

social, national or religious discrimination. See also, International Laboour Conference (n 256) paragraph 

142 at 77. 
270Weissbrodt D and Anti-Slavery International (n 115) 13. 
271Koettl J 2009 ‘Human Trafficking, Modern Day Slavery, and Economic Exploitation:A Discussion on 

Definitions, Prevalence, Relevance for Development, and Roles for the World Bank in the Fight against 

Human Trafficking’ SP Discussion paper NO. 0911 page 14. 
272Koettl (n 276). 
273Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of 

Child Labour (Entry into force: 19 Nov 2000)Adoption: Geneva, 87th ILC session (17 Jun 1999) C182 and 

Convention concerning Minimum Age for Admission to Employment (Entry into force: 19 Jun 1976) 

Adoption: Geneva, 58th ILC session (26 Jun 1973) C138. 
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of the Rights of the Child (CRC)274 and its Protocols.275 However, before discussing the 

relevant conventions, one has to establish what is meant by a child. 

In terms of article 1 of the Convention on the Rights of the Child, “a child means every 

human being below the age of 18 years”. Whereas in terms of the ILO Minimum Age 

Convention No. 138 it has set 15 years as the general minimum age for employment.276 

Consequently, any work that involves a child below the age of 15 years is in violation of 

Convention No.138 and that work is considered illegal child labour.277 According to the 

ILO and the United Nations Children’s Fund (UNICEF)278 not all forms of work 

performed by children have to be abolished because some type of work that is age 

appropriate may in actual fact assist those children in gaining a sense of responsibility, 

skills and contribute to the welfare of the family.279 This may include activities, such as 

helping their parents care for the home and the family, assisting in a family business or 

earning pocket money outside school hours and during school holidays which 

contributes to children’s development and provides them with skills, attitudes and 

experience, and helps to prepare them to be useful and productive members of society 

                                                           
274Convention on the Rights of the Child Adopted and opened for signature, ratification and accession by 

General Assembly resolution 44/25 of 20 November 1989 entry into force 2 September 1990, in 

accordance with article 49. In terms of Article 35: States Parties shall take all appropriate national, 

bilateral and multilateral measures to prevent the abduction of, the sale of or traffic in children for any 

purpose or in any form and Article 32 (1) provides that children must be protected from economic 

exploitation and from performing any work that is likely to be hazardous or to interfere with the child's 

education, or to be harmful to the child's health or physical, mental, spiritual, moral or social development. 
275Optional Protocol to the Convention on the Rights of the Child on the sale of children, = child prostitution 

and child pornography Adopted and opened for signature, ratification and accession by General 

Assembly resolution A/RES/54/263 of 25 May 2000 entered into force on 18 January 2002. 
276Article 2 (3) of the Convention concerning Minimum Age for Admission to Employment (Entry into force: 

19 Jun 1976) Adoption: Geneva, 58th ILC session (26 Jun 1973) C138. However, in terms of the Article 2 

(4) notwithstanding the provisions of paragraph 3 of the Convention No. 138, a Member whose economy 

and educational facilities are insufficiently developed may, after consultation with the organisations of 

employers and workers concerned, where such exist, initially specify a minimum age of 14 years. 
277Chaubey J, Perisic M and Perrault N et al 2007 ‘Child labour, education and Policy’ UNICEF Working 

Paper at 1. 
278The United Nations Children’s Fund formerly known as the United Nations International Children’s 

Emergency Fund (UNICEF) was created by the UN General Assembly in 1946. It is a driving force that 

helps build a world where the rights of every child are realized. It received a Nobel Peace Prize in 1965. 
279Scarpa (n 106) 130. 
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during their adult life.280 However, the ILO also acknowledges that there are instances 

where child labour is exploitative and illegal. In terms of Article 3 of the ILO Convention 

No. 182 the worst forms of child labour include: 

All forms of slavery or practices similar to slavery, such as the sale and trafficking of 
children, debt bondage and serfdom and forced or compulsory labour, including 
forced or compulsory recruitment of children for use in armed conflict; procuring or 
offering of a child for prostitution, for the production of pornography or for 
pornographic performances; the use, procuring or offering of a child for illicit 
activities, in particular for the production and trafficking of drugs as defined in the 
relevant international treaties; and work which, by its nature or the circumstances in 
which it is carried out, is likely to harm the health, safety or morals of children”.281 

Girls are usually trafficked for forced labor and domestic work and often end up sexually 

exploited by their employers. Besides the demand from certain types of men for sex 

with children, there is the demand for sexual services linked to tourism development. 

There is also a myth that men who prefer younger girls believe that they are less likely 

to be infected by HIV/AIDS or that AIDS can be cured by sex with a virgin. Due to such 

beliefs, demand for girls younger than 10 or 11 has increased.282 With regards to boys, 

it was found that they are forced to beg for corrupt religious teachers for instance in 

Koranic schools, some are subjected to forced labour in illegal drug production and 

transportation in the UK and Mexico while others are victims of sex trafficking.283 It is 

obvious from the aforesaid that forced labour imposed on children who are victims of 

trafficking constitute one of the most serious forms of infringement of the ILO 

Conventions. Hence, the ILO NO.203 recommendation obliges countries to 

take initiatives to address child labour and promote educational opportunities for 

children, both boys and girls, as a safeguard against children becoming victims of 

forced or compulsory labour.284 

                                                           
280International Labour Office 2002 ‘Eliminating the worst forms of child labour: A practical guide to ILO 

Convention No.182’ Handbook for Parliamentarians NO. 3 2002 page 15. 
281ILO Convention No. 182. 
282Sr Melanie O’ Connor HF ‘Human Trafficking and the Church’s Response’ page 2. 
283United States Department Of State 2013 ‘Civilian Security, Democracy, And Human Rights: Male 

Trafficking Victims’ Office to Monitor and Combat Trafficking in Persons Washington, DC. 
284Recommendation on supplementary measures for the effective suppression of forced labour Adoption: 

Geneva, 103rd ILC session (11 Jun 2014) - Status: Up-to-date instrument. 
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Despite the ILO Conventions, the CRC is the first Convention that made direct 

reference to child trafficking in Article 35 and obliges State Parties to take all 

appropriate legislative measures to prevent the abduction of, the sale or traffic in 

children for any purpose.285 There are other provisions also relevant to child trafficking 

in the CRC, which as a result broaden the scope of application of Article 35. These 

provisions include those addressing the transfer and non-return of children,286 protection 

of children from all forms national or inter-country adoptions,287 sexual exploitation and, 

any other exploitation288 and trafficking of narcotic drugs and psychotropic 

substances.289 Contrary to the ILO Convention No 29 and ILO Convention No 105 

concerning Forced Labour, the ILO Convention No 182 considers prostitution as a worst 

form of child labour, which then means exploitation of children has to be prohibited even 

when the child victim was not forced into prostitution.290 

With regards to implementation of the of Convention No. 182 countries are obliged to 

design and implement programmes of action to eliminate as a priority the worst forms of 

child labour.291 The programme of action referred to in Article 6 of the Convention 

No.182 in terms of the Worst Forms of Child Labour Recommendation No. 190292 must 

aim at promoting all factors listed in Article 2 (a)-(e).293 In addition, just recently in 2014, 

a Protocol to ILO Convention 29 on Forced labour was adopted and it is aiming to 

                                                           
285Article 35: States Parties shall take all appropriate national, bilateral and multilateral measures to prevent 

the abduction of, the sale of or traffic in children for any purpose or in any form. 
286Article 11 of the CRC. 
287Article 21 (d) of the CRC. 
288Article 19; 34 and 36 of the CRC. 
289Article 33 of the CRC. 
290Graig G 2010 Child Slavery Now: A Contemporary Reader 25. 
291Article 6 of the Worst Forms of Child Labour Convention No.182. 
292Recommendation concerning the prohibition and immediate action for the elimination of the worst forms 

of child labour Adoption: Geneva, 87th ILC session (17 Jun 1999) R190. 
293Those factors to be considered are identifying and denouncing the worst forms of child labour; preventing 

the engagement of children in or removing them from the worst forms of child labour, protecting them 

from reprisals and providing for their rehabilitation and social integration through measures which address 

their educational, physical and psychological needs; giving special attention to younger children; the girl 

child; the problem of hidden work situations, in which girls are at special risk; other groups of children with 

special vulnerabilities or needs; identifying, reaching out to and working with communities where children 

are at special risk; and informing, sensitizing and mobilizing public opinion and concerned groups, 

including children and their families. 
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advance prevention, protection and compensation measures against forced labour. 

According to David Garner, President of the Conference’s Committee on Forced Labour 

this Protocol is meant to complement and strengthen existing international law, in 

particular the UN Protocol to prevent, suppress and punish trafficking in persons, 

especially women and children.294 

From the entire discussion on forced and child labour, it is observed that there are a 

number of Conventions that could be utilised in the prosecution of traffickers in context 

of forced labour from the CRC to the Palermo Protocol and ILO Conventions. However, 

the Committee advises that, where a country in question has ratified the Child Labour 

Convention No. 182, as well as the other Conventions, the country should rather rely on 

the Convention No. 182 on the basis that child labour is examined more specifically 

under this Convention and it further requires ratifying States to take immediate and 

effective measures to secure the prohibition and elimination of the worst forms of child 

labour as a matter of urgency.295 However, one tends to agree with UNICEF who 

advocates for a comprehensive child protection system rather than measures that focus 

narrowly on trafficking. This means, not one Convention is more important than the 

other, but instead a holistic approach that encompasses both the criminal and human 

rights approach is needed. For instance, where a criminal approach lacks in the 

protection of victims, a human rights treaty may close that gap such as the CRC and as 

a result the interests of the child will be upheld as per the Special Rapporteurs Report 

on human trafficking.296 

The United Nations Voluntary Fund on Contemporary Forms of Slavery also funded 

Bandhuwa MuktiSamiti in India with US$ 10,000. This money was used on a project to 

identify and release bonded labourers’ working in the carpet industry, stone quarries 

and agricultural sectors. A wide-scale awareness raising campaign about bonded labour 

                                                           
294UN News Centre ‘Un agency adopts treaty advancing global efforts to tackle forced labour’. 
295International Labour Conference (n 256) paragraph 85 page 46-47. 
296United nations general assembly 2011 ‘report of the special rapporteur on trafficking in persons, 

especially women and children, Joy Ngozi Ezeilo’ Distr.: General 13 April 2011 A/HRC/17/35 paragraph 

19 page 26. 
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led directly to the liberation and release of 350 victims and made the public aware of the 

illegality of this practice thanks to the funding.297 

3.2.3 Gender-based violence in relation to human trafficking 

While trafficking targets everyone from women, men and children in some instances 

certain factors make an individual, a social group or a community more vulnerable to 

trafficking and related exploitation. These factors include poverty, inequality and human 

rights violations such as discrimination and gender-based violence all of which 

contribute to the successful operations of traffickers and exploiters.298 Gendered-based 

violations of human rights, particularly against women and girls, are one of the root 

causes of trafficking and a key feature of the trafficking process. The latter 

acknowledgment is made taking into account that there is a very real plight of trafficked 

men, which is not being minimized at all who may also be subjected to gender-based 

violence for instance, for being gay. 

Major human rights instruments prohibit discrimination on a number of grounds such as 

race, sex, language, religion, property, birth, nationality, ethnic or social origin, or other 

status.299 In terms of Article 1 of the UN Convention on the Elimination of all Forms of 

Discrimination against Women (CEDAW) discrimination particularly against women 

means: 

Any distinction, exclusion or restriction made on the basis of sex which has the 
effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by 
women, irrespective of their marital status, on a basis of equality of men and 
women, of human rights and fundamental freedoms in the political, economic, 
social, cultural, civil or any other field. 

In terms of the General Recommendation No. 25, discrimination as defined in Article 1, 

goes beyond the concept of discrimination used in many international instruments on 

the basis that while such instruments prohibit discrimination on the grounds of sex and 

                                                           
297The United Nations Voluntary Trust Fund on Contemporary Forms of Slavery was established in 1991 

(General Assembly resolution 46/122) page 8. 
298OHCHR 2014 ‘Human Rights and Human Trafficking’ Fact Sheet No.36 at 39. 
299Article 2(1) and 26 of the ICCPR; Article 2(2) of the ICESCR, Article 5 of the CERD; and Article 2(1) of 

CRC.   
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protect both men and women from treatment based on arbitrary, unfair and/or 

unjustifiable distinctions, the CEDAW Convention focuses on discrimination against 

women, emphasizing that women have suffered, and continue to suffer from various 

forms of discrimination because they are women.300 As such, the Committees view is 

that States have an obligation to ensure that there is no direct or indirect discrimination 

against women in their laws and that women are protected against discrimination.301 

Although, discrimination is defined in CEDAW, the Treaty does not have a provision on 

violence against women. However, this gap was closed in 1992, when the CEDAW 

Committee, the body responsible for monitoring the implementation of CEDAW, 

adopted General Recommendation No. 19 on Violence against Women, which for the 

first time defined what is meant, by gender-based violence.302 In terms of 

Recommendation No. 19, gender-based violence is a form of discrimination that 

seriously inhibits women’s ability to enjoy rights and freedoms on a basis of equality 

with men.303 The Committee further notes that, even though violence against women is 

not expressly provided for in CEDAW, gender-based violence may breach specific 

provisions of the Convention, regardless of whether those provisions expressly mention 

violence.304 In the main, gender-based violence that impairs or nullifies the enjoyment 

                                                           
300General recommendation No. 25, on article 4, paragraph 1, of the Convention on the Elimination of All 

Forms of Discrimination against Women, on temporary special measures at paragraph 5. 
301In terms of the recommendation No. 25 “indirect discrimination” against women may occur when laws, 

policies and programmes are based on seemingly gender-neutral criteria which in their actual effect have 

a detrimental impact on women and “direct discrimination” occurs when an individual is treated less 

favourably than another person in a similar situation for a reason related to a prohibited ground. See also, 

Committee on Economic, Social and Cultural Rights, General Comment No. 20, Non-Discrimination in 

Economic, Social and Cultural Rights (art. 2, para. 2) U.N. Doc. E/C.12/GC/20 (2009) at paragraph 10 (a) 

and (b). 
302UN Committee on the Elimination of Discrimination against Women (CEDAW), CEDAW General 

Recommendation No. 19: Violence against women, 1992. This Recommendation requires national 

reports to the Committee to include statistical data on the incidence of violence against women, 

information on the provision of services for victims, and legislative and other measures taken to protect 

women against violence in their everyday lives C such as harassment at the workplace, abuse in the 

family and sexual violence. 
303UN Committee on the Elimination of Discrimination against Women (CEDAW), CEDAW General 

Recommendation No. 19: Violence against women, 1992 at paragraph 1. 
304UN Committee on the Elimination of Discrimination against Women (CEDAW), CEDAW General 

Recommendation No. 19: Violence against women, 1992 at paragraph 6. 
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by women of human rights and fundamental freedoms305 under general international law 

or under human rights conventions is discrimination within the meaning of article 1 of 

the CEDAW Convention.306 In 1993, the General Recommendation No.19 was further 

followed by the adoption of the UN Declaration on the Elimination of Violence against 

Women (DEVAW), which defines what violence against women is.307 The declaration 

encompasses all forms of gender-based violence against women such as physical, 

sexual and psychological violence regardless of context they occur in.308 In actual fact, 

the CEDAW General Recommendation No.19 and DEVAW explicitly encompass 

violence perpetrated by either, state officials or private persons such as family 

members, acquaintance or employers.309 In doing so, an important gap is closed under 

international human rights law with regards to the fact that initially human rights agenda 

excluded the so-called private sphere in which many women’s rights violations occur.310 

Discrimination and gender-based violence can be linked to human trafficking on the 

basis of Article 9 of the Palermo Protocol, which requires State Parties to take or 

strengthen their national measures in order to alleviate the factors that make persons, 

especially women and children, vulnerable to human trafficking, such as poverty, 

underdevelopment and lack of equal opportunity between men and women as 

highlighted above.311 In addition, even its parent Treaty, the UN Convention against 

Organised Crime, also requires States to address the adverse social and economic 

                                                           
305Those human rights and fundamental freedoms includethe right not to be subject to torture or to cruel, 

inhuman or degrading treatment; the right to equal protection according to humanitarian norms in time of 

international or internal armed conflict; the right to liberty and security of a person; the right to life; and the 

right to just and favourable working conditions amongst others. See also, CEDAW General 

Recommendation No. 19 at 7. See also, Article 3 of United Nations General Assembly 1993 Decalration 

on the Elimination of Violence against Women (DEVAW) A/RES/48/104 Distr. GENERAL 20 December 

1993. 
306UN Committee on the Elimination of Discrimination against Women (CEDAW), CEDAW General 

Recommendation No. 19: Violence against women, 1992 at paragraph 7. 
307Article 1 of the United Nations General Assembly 1993 Decalration on the Elimination of Violence against 

Women (DEVAW) A/RES/48/104 Distr. GENERAL 20 December 1993.  
308Article 2 of the United Nations General Assembly 1993 Decalration on the Elimination of Violence against 

Women (DEVAW) A/RES/48/104 Distr. GENERAL 20 December 1993. 
309A resource package ‘Strengthening Health System Responses to Gender-based Violence in Eastern 

Europe and Central Asia’. 
310 A resource package (n 309). 
311Article 9 (4) of the Palermo Protocol. 
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conditions believed to contribute to the vulnerability of victims of trafficking.312 Another 

link between human trafficking and human rights violations against women lies in the 

fact that CEDAW itself explicitly provides for the prohibition of trafficking of women. 

CEDAW in Article 6 imposes an obligation on States Parties to take all appropriate 

measures, inclusive of legislation in order to suppress all forms of traffic in women. The 

Committee in Recommendation No. 19 emphasized the fact that poverty and 

unemployment are some of the factors that increase human trafficking particularly in 

those cases where women find themselves forced into prostitution.313 And further 

acknowledged new forms of sexual exploitation, such as sex tourism, the recruitment of 

domestic labour from developing countries to work in developed countries and 

organized marriages between women from developing countries and foreign 

nationals.314 

With regards to Article 6 of CEDAW, Gallagher argues that the provision is vague in 

that, the term “appropriate measures” makes it difficult to ascertain the precise nature of 

States obligations.315 She continues to argue that an additional difficulty is presented by 

the failure of the Convention to define “all forms of traffic in women” or “exploitation of 

the prostitution of women”.316 The CEDAW Committee has however interpreted “all 

forms of traffic” to cover trafficking for other typical end purposes, such as forced labour 

or forced marriage as well as forced prostitution.317 Furthermore, according to the 

Committee on Economic, Social and Cultural Rights318 the phrase “by all appropriate 

means” must be given its full and natural meaning. This in turn means, State Parties 

should decide for themselves the most appropriate means under the countries 

circumstances. Therefore, State Parties reports should indicate not only the measures 

                                                           
312Article 31 (7) of the UN Convention against OrganisedCrime.See also, OHCHR 2014 ‘Human Rights and 

Human Trafficking’ Fact Sheet No.36 page 40. 
313UN Committee on the Elimination of Discrimination against Women (CEDAW), CEDAW General 

Recommendation No. 19: Violence against women, 1992 at paragraph 13-16. 
314UN Committee on the Elimination of Discrimination against Women (CEDAW), CEDAW General 

Recommendation No. 19: Violence against women, 1992 at paragraph 14. 
315Gallagher (n 11) 64. 
316Gallagher ibid. 
317Gallagher (n 11) 65. 
318Committee on Economic, Social and Cultural Rights, U.N.Doc.E/1991/23 at paragraph 4. 
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that have been taken but also the basis on which they are considered to be the most 

“appropriate” under the circumstances. The obvious hindrance of this Convention when 

it comes to combatting human trafficking as a whole is the fact that it only caters for 

women’s rights. 

There is also a Committee on the Elimination of Discrimination against Women (the 

Committee) that is responsible for interpreting the provisions of the Convention and 

monitoring the progress of the Convention’s implementation by the State Parties.319  

Furthermore, the Committee also makes recommendations on any issue affecting 

women to which it believes the States Parties should devote more attention.320 One of 

the issues that have received much attention has been human trafficking, which the 

Committee believes constitutes gender discrimination.321 To tackle this issue, the 

Committee adopted  the General recommendation No. 30 on women in conflict 

prevention, conflict and post-conflict situations, which recommended on the basis of 

Article 6 of CEDAW that State Parties should prevent, prosecute and punish traffickers 

and further adopt policies inclusive of bilateral and or regional agreements with the aim 

of combatting human trafficking in women who find themselves in positions of 

vulnerability to exploitation and trafficking due to conflict.322 

In order to ensure that human trafficking victims find redress should the State Parties 

not take the Committees recommendations with regards to discrimination, gender-

based violence and trafficking seriously, the UN General Assembly adopted the 

Optional Protocol to the CEDAW. This Protocol established mechanisms designed to 

enable individuals or groups of individuals to seek redress for violations of their human 

rights by making use of the two distinct procedures being the communications or 

petition procedure and an enquiry.323 However, the Protocol consists of provisions that 

                                                           
319The United Nations Committee on the Elimination of Discrimination against Women is an expert body 

established in 1982 as per Article 17 of CEDAW and composed of 23 experts on women’s issues. 
320UN Women 2000-2009 ‘Convention on the Elimination of All Forms of Discrimination against Women’. 
321UN 2013 General recommendation No. 30 on women in conflict prevention, conflict and post-conflict 

situations Distr: General 18 October 2013. 
322General recommendation No. 30 (n 282) paragraph IV (B) (2). 
323Optional Protocol to the Convention on the Elimination of Discrimination against Women (adopted 10 

December 1999, entered into force 20 December 2000). 
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may be to the disadvantage of the complainants. For instance, in terms of Article 3 a 

communication may be taken into consideration only if it concerns a violation committed 

by a State that is a party to both the CEDAW and to the Protocol. This then implies that 

those State Parties who are parties to the CEDAW and not to the Protocol will be 

exempted from obligations outlined in the Protocol and this may hamper with the proper 

implementation of the CEDAW at the regional and national levels. Moreover, 

communications will not be considered if all available domestic remedies have not been 

exhausted which may result in trafficked victims not receiving assistance in due time 

and traffickers not being prosecuted. One also has to question what happens in 

circumstances where there are no domestic remedies to exhaust. The aforementioned 

was highlighted in the Zhen Zhen Zheng v. the Netherlands case in which a Chinese 

national, was trafficked to the Netherlands for the purposes of prostitution.324 She 

submitted a communication to the Committee on the Elimination of Discrimination 

against Women (CEDAW Committee) in 2007 in which she claimed that the 

Netherlands had violated her rights in article 6 of (CEDAW). A majority of the CEDAW 

Committee determined that ZZZ had failed to exhaust all domestic remedies and, on 

that basis, declared the communication inadmissible under article 4(1) of the Optional 

Protocol. On the other hand, three of the Committee members issued a dissenting 

opinion in which they determined that the communication was admissible and qualified 

as a violation of article 6 of CEDAW. It is clear from this case that the requirement of 

exhaustion of local remedies is problematic in that victims of human trafficking are at 

times not afforded the legal assistance they need expediently and as such may be 

susceptible to re-victimisation by the same perpetrators. 

Another way perhaps of trafficking victims finding redress is by States investigating and 

prosecuting violence against women. In terms of the thematic report of the Special 

Rapporteur on violence against women, it was noted that an essential part of States 

obligation is a legal duty to provide just and effective remedies to women subjected to 

                                                           
324Simonecusack 2012 ‘Trafficking Communication Inadmissible (Zhen Zhen Zheng V. The Netherlands)’ 

Communication No. 15/2007, UN Doc. CEDAW/C/42/D/15/2007 (26 October 2009). 
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such violence.325 And it should be noted that the modality of reparation must be 

proportional to the gravity of the violation and the harm suffered as provided for by the 

Basic Principles and Guidelines.326 

With regards to assisting women subjected to trafficking, the United Nations Voluntary 

Fund on Contemporary Forms of Slavery gave the Third World Movement against the 

Exploitation of Women, in Philippines US$ 10,000 in 2001 and US$ 7,000 in 2002 to  

assist some 2,000 victims of sexual slavery by establishing drop-in centres and shelters 

offering numerous facilities, such as counselling, legal, medical and financial aid, 

literacy and numeracy classes, and vocational training in sewing, nursing and 

computing. Women who stayed in their centres for three to six months were empowered 

to start afresh.327 

3.2.4 Migrant workers and freedom of movement in relation to human trafficking 

Many people live and work in a country other than that of their birth or citizenship and 

many of them are migrant workers. In terms of the Migrant Workers Convention, a 

migrant worker is a person who is to be engaged, is engaged or has been engaged in a 

remunerated activity in a State that is not his or her hometown.328 As such, it means 

people move from their countries or within their countries for better job opportunities, 

which is a clear indication that migration is involved and therefore, it is imperative to first 

distinguish between trafficking and migration in terms of the means used and the 

                                                           
325United Nations General Assembly 2010 ‘Report of the Special Rapporteur on violence against women, its 

causes and consequences, Rashida Manjoohas’ Fourteenth session, Distr.: General 23 April 2010 

A/HRC/14/22 . Currently, Ms. Rashida Manjoohas been nominated to lead and ensure that complaints 

from individuals are received, undertake country visits and submit annual reports to the Human Rights 

Council. She is a South African lawyer, advocate of the High Court of South Africa and academic in the 

field of human rights. She was appointed by the United Nations Human Rights Council for an initial period 

of three years at the 11th session of the Human Rights Council in June 2009. 
326Paragraph IX at Article 15 of the Basic Principles and Guidelines on the Right to a Remedy and 

Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of 

International Humanitarian Law Adopted and proclaimed by General Assembly resolution 60/147 of 16 

December 2005. 
327The United Nations Voluntary Trust Fund on Contemporary Forms of Slavery was established in 1991 

(General Assembly resolution 46/122) page 6  
328Article 2 of the Migrant Workers Convention. 



  

63 

 

purposes of people’s movement.329 According to the Special Rapporteur on 

trafficking,330 the definition of trafficking provided in the Palermo Protocol clarifies the 

fact that victims of trafficking are deceived or forced by either threat or coercion to move 

for the purpose of exploitation. This then means, although trafficking in persons and 

migration share the same “migratory space”, as both involves the movement of people, 

trafficking differs in a sense that it involves movement by fraudulent means for 

exploitative purposes.331 

Migrant workers fall under the category of those most likely to be trafficked due to the 

fact that they are more susceptible to discrimination and intolerance, based on their 

race, ethnicity, nationality, statelessness and being the members of minority groups.332 

For instance, The Working Group on Contemporary Forms of Slavery at its 1996 

session heard evidence about the extreme vulnerability of migrant workers in that 

confiscation of passports by employers and non-remuneration for months was a 

significant way of imposing control on them.333 From the aforementioned, it is clear that 

migrant workers are vulnerable to intersectional and multiple-discrimination. 

Consequently, this resulted in the UN adopting the Convention on the Protection of the 

Rights of all Migrant Workers and Members of Their Families, which is aimed at 

preventing and eliminating the exploitation of all migrant workers and their families.334 

                                                           
329United Nations General Assembly 2010 ‘Report of the Special Rapporteur on Trafficking in Persons, 

especially women and children’ Distr.: General 9 August 2010 Sixty-fifth session page 7. 
330Special Rapporteur on Trafficking in Persons, especially women and children’ is a United Nations 

investigatory mechanism or “special procedure” charged with monitoring, advising and publicly reporting 

on a human rights situation in a specific country (country mandate) or on a particular issue (thematic 

mandate). 
331United Nations General Assembly 2010 ‘Report of the Special Rapporteur on Trafficking in Persons, 

especially women and children’ Distr.: General 9 August 2010 Sixty-fifth session, paragraph 24 page 7. 
332United Nations Human Rights Office of the High Commissioner 2014 ‘Human Rights and Human 

Trafficking’ Fact Sheet No. 36 page 41.  
333UN Economic and Social Council 1996 ‘Report of the Working Group on Contemporary Forms of Slavery 

on its twenty-first session’ Distr. General E/CN.4/sub.2/1996/24 19 July 1996 at paragraph F (71), page 

28. 
334International Convention on the Protection of the Rights of all Migrant Workers and Members of Their 

Families (adopted 18 December 1990, entered into force 1 July 2003) UN Doc. A/RES/45/158.This 
Convention reinforces and completes a series of other provisions under the main United Nations human 
rights treaties. Many of the provisions of such treaties in fact provide for the protection of migrants. 
Particularly relevant in this regard are the International Covenant on Civil and Political Rights, the 
International Covenant on Economic, Social and Cultural Rights, the International Convention on the 
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However, it is important to first establish what fuels the demand of these trafficking 

victims and how their freedom of movement is limited. 

With regards to factors that fuel the demand of migrant workers, it is noted by the Office 

of the United Nations High Commissioner for Human Rights (OHCHR) that migration is 

increasingly undertaken due to economic globalization, armed conflicts, the break-down 

or reconfiguration of states and the transformation of political boundaries. The OHCHR 

further notes that those migrants in an irregular situation are more likely to be victimized 

by traffickers and unscrupulous employers due to the fact that, not only are they in a 

new country, they also do not have the basic understanding of the language, culture, 

and legal, social and political structures of the States to which they are going.335 And all 

these factors make them even more susceptible to racism, xenophobia and 

discrimination.336 In an attempt to protect migrant workers from being subjected to 

violations such as racism and xenophobia, the UNGA adopted the 1965 International 

Convention on the Elimination of All Forms of Racial Discrimination (ICERD) which is 

aimed at tackling issues of race and xenophobia.337 It was also noted in the Report of 

the World Conference against Racism, Racial Discrimination, Xenophobia and Related 

Intolerance held in Durban in 2001 that the transatlantic slave trade in particular is 

among the major sources and manifestations of racism, racial discrimination, 

xenophobia and related intolerance, and that Africans and Asians as well as indigenous 

peoples were victims of these acts and continue to be victims of their consequences.338 

With regards to freedom of movement of migrants, immigration policies have become 

increasingly restrictive, particularly for people with low skills, despite the demand for 

                                                                                                                                                                                           
Elimination of All Forms of Racial Discrimination, the Convention on the Elimination of All Forms of 
Discrimination against Women and the Convention on the Rights of the Child.  

335United Nations Human Rights Office of the High Commissioner 2014 ‘Human Rights and Human 

Trafficking’ Fact Sheet No. 36 page 57.  
336United Nations High Commissioner for Human Rights ‘Committee on Migrant Workers - Frequently 

Asked Questions (FAQs) 
337Roth V 2011 Defining Human Trafficking and Identifying Its Victims: A Study on the Impact and Future 

Challenges of International, European and Finnish Legal Responses to Prostitution-Related Trafficking in 
Human Beings page 140. 

338UNGA 2001 ‘Report of the World Conference against Racism, Racial Discrimination, Xenophobia and 
Related Intolerance’ (31st August-8 September 2001), UN Doc. A/CONF.189/12. 
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their labour in many industrialised countries.339 Those restrictive immigration policies 

end up being counterproductive as many prospective migrants are not deterred by 

them, but instead would rather rely on intermediaries to facilitate their entry to 

destination countries through informal and clandestine channels.340 This in turn, leaves 

those people vulnerable to trafficking and that desire to move at any cost creates a 

lucrative market condition for traffickers.341 

What is unique about the Migrants Convention is the fact that it not only protects the 

migrants alone, it also protects their families without distinction of any kind and this is 

seen throughout the provisions of the Convention342 Add to that, persons who qualify as 

migrant workers under its provisions are entitled to enjoy rights regardless of their legal 

status.343 However, there is a lot of criticism laid against the Migrants Convention. For 

instance, the Convention is said to be over inclusive on the basis that it was 

unnecessary to include human trafficking.344 Secondly, it is criticized for leaving vague 

the quantum and working hours that might qualify a worker for protection345 and the 

decision taken by the drafters of the Convention to provide explicit protection for 

unauthorized workers and their undocumented family members in the Convention.346 In 

response to these criticisms, Lyon347 argues that it is not inappropriate to include the 

issue of trafficking in the Migrant Worker Convention on the basis that protecting 

migrant worker rights and reducing human trafficking are mutually supportive efforts. 

One tends to agree with Lyon because in terms of the human rights approach, a holistic 

approach is promoted and besides that, any gaps in the Migrant Workers Convention 

                                                           
339United Nations General Assembly 2010 ‘Trafficking in persons, especially women and children’ sixty-fifth 

session, Distr.: General 9 August 2010 A/65/288 paragraph 24 page 8. 
340United Nations General Assembly 2010 ibid. 
341United Nations General Assembly 2010 ibid. 
342Articles 1-24 for instance of the Migrant Workers Convention. 
343United Nations Enable ‘International norms and standards relating to disability: Part V. Persons with 

disabilities and multiple discrimination-Rights of Special Groups. 
344Lyon B 2010 ‘The unsigned United Nations Migrant Worker Rights Convention: an overlooked 

opportunity to change the “brown collar” migration paradigm’ 389 (42) International Law And Politics page 

474. 
345Lyon ibid. 
346Lyon ibid. 
347Lyon ibid. 
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may easily be closed by the Palermo Protocol and vice versa. With regards to not 

specifying the quantum and working hours, in defense of the Convention one may argue 

that, it is in that fashion in order to give countries the discretion of deciding on those 

issues as opposed to imposing and it may just be used as a guideline and countries can 

then include their own specifics just like the Palermo Protocol.  

In addition to the Migrant Workers Convention, there is the Migrant Smuggling 

Protocol348 which prohibits “the procurement, in order to obtain, directly or indirectly, a 

financial or other material benefit, of the illegal entry of a person into a State Party of 

which the person is not a national or a permanent resident” and requires States parties 

to criminalize the smuggling of migrants and other related offences.349 This Protocol 

includes a number of provisions that seek to protect the rights of smuggled migrant, 

including safeguards found in international humanitarian law, human rights law and 

refugee law.350 However, the Protocol according to anti-slavery international351 is limited 

in two ways. First, it is only applicable in cases of international smuggling involving an 

organized crime group, and second, victims are afforded very few protections or 

remedies. One tends to agree with the organisations on the basis that, this then means, 

the Protocol does not acknowledge situations that involve an individual or individuals 

who are not part of an organized group and victims are susceptible to re-victimization, 

which defeats the whole point of rescuing victims in the first place.  

In 1999 the Commission on Human Rights created the mandate of the Special 

Rapporteur on the Human Rights of Migrants which covers all countries, irrespective of 

whether a State has ratified Migrant Workers Convention or not. Furthermore, the 

Special Rapporteur does not require the exhaustion of domestic remedies to act which 

                                                           
348UN General Assembly, Protocol against the Smuggling of Migrants by Land, Sea and Air, Supplementing 

the United Nations Convention against Transnational Organized Crime, 15 November 2000. This Protocol 

supplements the United Nations Convention against Transnational Organised Crime and must be 

interpreted together with the Convention. 
349Article 3 and 6 Migrant Smuggling Protocol.  
350Migrant Smuggling Protocol these articles include: Article 4; 5; 9 (1); 16 (1): 16(2); 16(3); 16(4) and 19(1). 
351Anti-Slavery International is an international human rights non-governmental organization which is based 

at the UK and works at local, national and international levels to eliminate all forms of slavery around the 

world. 
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is totally different from the conventional mechanisms of addressing victims of 

trafficking.352 

3.2.5 Torture in relation to human trafficking 

They beat me with a metal rod. They dripped molten plastic onto my back. They 
beat the soles of my feet and then they forced me to stand for long periods of time, 
sometimes for days. Sometimes they threatened to kill me and put a gun to my 
head. They hung me from the ceiling so my legs couldn’t reach the floor and they 
gave me electric shocks. One person died after they hung him from the ceiling for 24 
hours. We watched him die.353 

This is a story given during an interview conducted by Human Rights Watch354 by a 23-

year-old Eritrean man kidnapped by traffickers near Sudans Shagarab refugee camp in 

March 2012. The prohibition against Torture was first introduced in the UDHR and is 

specifically laid down in article 5 that ‘no one shall be subjected to torture, cruel, 

inhuman or degrading treatment or punishment’. This provision is also found in the 

ICCPR355 and in the CRC356. In 1948 the UN General Assembly adopted the 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (CAT).357 This Convention resulted from the Declaration on the Protection 

of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment, which was adopted by the General Assembly on 9 December 

1975.358 In terms of Article 1 of CAT, torture is defined as  

                                                           
352OHCHR ‘Special Rapporteur on the human rights of migrants’. 
353Human Rights Watch 2014 “I Wanted to Lie Down and Die” Trafficking and Torture of Eritreans in Sudan 

and Egypt’. 
354Human Rights Watch is an international non-governmental organization that that conducts research and 

advocacy on human rights. 
355Article 7 of the ICCPR provides that: No one shall be subjected to torture or to cruel, inhuman or 

degrading treatment or punishment. In particular, no one shall be subjected without his free consent to 

medical or scientific experimentation.  
356Article 37 of the CRC provides that: a) No child shall be subjected to torture or other cruel, inhuman or 

degrading treatment or punishment. Neither capital punishment nor life imprisonment without possibility of 

release shall be imposed for offences committed by persons below eighteen years of age. 
357UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(adopted 10 December 1984, entered into force 26 June 1987) Assembly resolution 39/46. 
358Danelius H 2008 ‘Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment’ page 1 available at http://legal.un.org/avl/pdf/ha/catcidtp/catcidtp_e.pdf. 
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Any act by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such purposes as obtaining from him or a third 
person information or a confession, punishing him for an act he or a third person has 
committed or is suspected of having committed, or intimidating or coercing him or a 
third person, or for any reason based on discrimination of any kind, when such pain 
or suffering is inflicted by or at the instigation of or with the consent or acquiescence 
of a public official or other person acting in an official capacity. It does not include 
pain or suffering arising only from, inherent in or incidental to lawful sanctions.  

For the very first time in 2008 Manfred Nowak359 the head of the then UN Special 

Rapporteur in his report specifically focused on three forms of violence that may 

constitute torture and human trafficking was one of them. He noted that in some cases 

and under certain conditions, trafficking can amount to torture and ill-treatment.360 As in 

the case of the 23-year-old Eritrean man referred to above it is noted in the report that 

victims of human trafficking are abducted or recruited in the country of origin, 

transferred and then exploited in the destination country, where they are forced into 

forced, sexual or other forms of exploitation.361 Consequently, those victims end up 

suffering from psychological problems such post-traumatic stress disorder, depression, 

loss of self-esteem, dissociation and anxiety amongst other things.  

Unfortunately, a closer look at the definition reveals that the only people that can be 

held liable for torture are public officials or other people acting in an official capacity and 

as such, an individual will not be prosecuted under this protocol. However, Manfred 

notes that just like in the case of Siliadin v France in which the European Court of 

Human Rights found that the State failed to live up to the positive obligation to have in 

place a criminal law system to prevent, prosecute and punish non-State actors involved 

in domestic slavery, States may also be held accountable for failing to provide 

appropriate protection to victims of human trafficking subject to torture under CAT.362 In 

addition, although CAT does not contain measures dealing specifically with human 

                                                           
359Manfred Nowak is an Austrian human rights lawyer and a former Special Rapporteur on torture and other 

cruel, inhuman or degrading treatment or punishment. His term was from 2004 to 2010. 
360United Nations General Assembly 2008 ‘Promotion And Protection Of All Human Rights, Civil, Political, 

Economic, Social And Cultural Rights, Including The Right To Development’ Report of the Special 

Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Manfred Nowak 

Disrt.: GENERAL 15 January 2008 A/HRC/7/3 page 13. 
361United Nations General Assembly (n 360) 19. 
362United Nations General Assembly (n 360) 20. 
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trafficking, but, as with the Convention on Racial Discrimination, its Committee deals 

with the issue of human trafficking.363 Just recently on 25 June 2013, Maria Grazia 

Giammarinaro who is the OSCE’s364 Representative and Co-ordinator for Combating 

Trafficking in Human Beings launched a ground-breaking research paper that connects 

human trafficking and torture and other forms of ill-treatment.365 She trusts that, the 

research paper shows the extent to which trafficking in human beings is associated with 

violence and human suffering; such that human trafficking can be compared to torture 

and even be considered  to be a form of torture. It is therefore safe to say that victims of 

trafficking are often subjected to acts similar to torture such as deprivation of sleep or 

nutrition as well as physical and sexual violence such as being burnt with cigarettes and 

beaten with hot irons or penetrating the victims’ private parts with crushed, red hot 

pepper.366 

There is also the Committee against Torture, which is made up of 10 independent 

experts who are tasked with monitoring the implementation of CAT by its States Parties. 

The latter is achieved by examining each report and addressing concerns that the 

Committee has and thereafter giving recommendations to the State party in the form of 

"concluding observations".367 Parties must initially report one year after acceding to the 

Convention and then every four years. Although the Convention against Torture does 

not specifically make reference to human trafficking, the Committee made reference to 

the issue of human trafficking in its recommendations to States Parties to the 

Convention. In 1996, the Committee was concerned with human trafficking in South 

Africa and noted the lack of effective specific measures to combat the crime. As a 

result, South Africa was advised to adopt legislation and other effective measures, in 

order to adequately prevent, combat and punish human trafficking, especially that of 

                                                           
363Scarpa (n 106) 111. 
364The Organization for Security and Co-operation in Europe’s (OSCE). 
365The paper was launched at the 13th Alliance against Trafficking in Persons conference, Vienna, 25 June 

2013. (OSCE/Alfred Kueppers). See also, OSCE 2013 ‘conference in Vienna on inequality, globalization 
and trafficking’. 

366Organization for Security and Co-operation in Europe 2013 ‘Trafficking in Human Beings Amounting to 
Torture and other Forms of Ill-treatment’ Occasional Paper Series No. 5 page 20. 

367United Nations Human Rights ‘Committee against Torture’. 
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women and children.368 Due to this intervention by the Committee of CAT and its 

recommendations, South Africa in 2013 adopted the Prevention and Combatting of 

Trafficking in Persons Act.369 

The United Nations has the Voluntary Fund for Victims of Torture used to assist 

individuals whose human rights have been severely violated as a result of torture.370 

This is achieved by supporting projects with a clear victim-centered focus, through 

annual grants of between US$20,000 and US$80,000, awarded on a competitive basis. 

For instance, Haiti’s BAI/IJDH was awarded US$26,500 for 2015 who represents torture 

victims in the case brought against former President Duvalier.371 In addition, an 

emergency grant of $20,000 in 2014 was awarded to SYNERGIE, to provide social 

assistance to women and young girls who have been victims of sexual violence in 

Northern Kivu, DRC.372 

3.2.6 Trafficking in persons under the Palermo Protocol 

In addition to all the Conventions described above one finds the most reputable and 

recent instrument of international law that has set the course for how to define, prevent, 

and prosecute human trafficking and it is the Palermo Protocol together with its 

Interpretative Notes (Travaux Preparatoires). This Protocol supplements the United 

Nations Convention against Transnational Organised Crime (CTOC) and as such must 

be interpreted together with its parent Convention.373 Therefore, a brief discussion of the 

Convention is given before unpacking the Palermo Protocol itself. 

The CTOC adopted by the General Assembly resolution 55/25 of 15 November 2000 is 

the main international instrument in the fight against transnational organized crime. The 

                                                           
368UN Committee against Torture: Conclusions and Recommendations, ‘Conclusions and 

Recommendations: South Africa’ (2006) UN Doc CAT/C/ZAF/CO/1. 
369The Prevention and Combatting of Trafficking in Persons Act, Act No. 7 of 2013. 
370It was established in 1981 by the General Assembly as per resolution 36/151. 
371OHCHR UN Voluntary Fund for Victims of Torture. 
372OHCHR UN Voluntary Fund (n 371). 
373United Nations Convention against Transnational Organized Crime, adopted by General Assembly 

resolution 55/25 of 15 November 2000, in accordance with article 36. See also, article 37 (4) of the 

Convention against Transnational Organised Crime and article 1 (1) of the Palermo Protocol. 
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Convention is supplemented with protocols on specific issues of relevance, which go 

into greater detail about the scope of the obligations of the States Parties of the 

Convention.374 The UN Trafficking Protocol is one of the three Protocols to the CTOC 

and is the most relevant for this study because its main focus is on human trafficking 

whereas the two remaining protocols address the smuggling of migrants, and the illicit 

manufacturing and trafficking of firearms. 

In terms of the CTOC a crime is transnational in nature if it is committed in more than 

one State.375 That is to say, if it is committed in one State but a substantial part of its 

preparation, planning, direction or control takes place in another State;376 or if it is 

committed in one State but involves an organised criminal group that engages in 

criminal activities in more than one State;377 or if it is committed in one State but has 

substantial effects in another State.378 Consequently, the Palermo Protocol also applies 

only to the offence defined as trafficking where they are transnational in nature. This 

then means that internal human trafficking is disregarded by the Palermo Protocol. It is 

one of Hathaway’s principal objections to the international legal definition of 

trafficking.379 In contrast, Gallagher contends that Hathaway’s interpretation fails to 

capture accurately the nature of State Party obligations under the instrument as a 

whole.380 She argues that, the umbrella instrument being the Convention against 

Transnational Organized Crime requires every State party to establish as a crime 

human trafficking in their national laws independently of its transnational nature or the 

involvement of an organized criminal group.381 

The CTOC further consists of provisions, which outline measures designed to prevent, 

investigate and prosecute four offences. The latter offences are: the participation in an 

organized criminal group or the ‘organizing, directing, aiding, abetting, facilitating or 

                                                           
374Fitzpatrick J “Trafficking as a Human Rights Violation: The Complex Intersection of Legal Frameworks for 

Conceptualizing and Combating Trafficking.” (24) Michigan Journal of International Law. page1148.  
375Article 3 (2) (a) of the United Nations Convention against Transnational Organised Crime. 
376Article 3 (2) (b) of the CTOC. 
377Article 3 (2) (c) of the CTOC. 
378Article 3 (2) (d) of the CTOC. 
379Gallagher (n 114) 812. 
380Gallagher ibid. 
381Gallagher ibid. 
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counselling the commission of a serious crime involving an organized criminal group;382 

the laundering of proceeds of crime;383 corruption of public officials or of international 

civil servants;384 and obstruction of justice.385 From the aforementioned offences, 

several terms that are associated with human trafficking have been defined. For 

instance, the term ‘organised group’ has been defined to mean “a structured group of 

three or more persons, existing for a period of time and acting in concert with the aim of 

committing one or more serious crimes or offences established in accordance with the 

CTOC, in order to obtain, directly or indirectly, a financial or other material benefit”.386 

‘Organised criminal groups’ is linked to human trafficking due to the transnational nature 

of human trafficking which requires a network of people working together in transporting 

and selling or keeping of trafficked victims. The term ‘serious crime’ relates to human 

trafficking considering the fact that it is regarded as a crime against humanity and is 

also multi-faceted. The term ‘structured group’ is also linked to human trafficking on the 

basis that the process of human trafficking may not take place under the category of 

organised crime always, but is unlikely to involve a single person, and as a result may 

involve a structured group.387 The aforesaid therefore shows again why the Palermo 

Protocol only applies to the offences defined as trafficking where they involve a criminal 

group and not an individual perpetrator. The definition of human trafficking in the 

Palermo Protocol entails three key elements that must be present for a situation to be 

that of trafficking in persons as outlined in chapter 2 being the acts, means and 

purpose.388 

With regards to the means it is imperative to note that with regards to children the 

“means” element is not required which then means it is not necessary to establish 

                                                           
382Article 5 of the CTOC. 
383Article 6 and 7 of the CTOC. 
384Article 8 and 9 of the CTOC. 
385Article 23 of the CTOC. 
386Article 2 (a) of the CTOC. 
387Article 2 (c) of the CTOC. See also the Travaux Preparatoires which contains the interpretative notes that 

were discussed by the Ad Hoc Committee on the Elaboration of the CTOC and its protocols. It provides 
some clarification on the use of the term ‘structured group’.  

388See paragraph 2.4.2 of Chapter 2 of this dissertation. 
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whether or not the child victim was forced or coerced before he/she was subjected to 

some “act” such as recruitment for a purpose of exploitation of that child.389 

With regards to the purposes only the purposes of the exploitation of the prostitution of 

others, sexual exploitation and the removal of organs is discussed due to the fact that 

the other exploitative purposes such as forced labour and slavery have already been 

discussed above.390 It is imperative to note that in terms of the Palermo Protocol it is not 

required for the intended exploitation to actually take place. This then means the 

intention to subject another person to one of the forms of exploitation is sufficient. With 

regards to terms such as “exploitation of prostitution of others or other forms of sexual 

exploitation” It is interesting to note that in the Palermo Protocol these terms are 

intentionally left undefined. Add to that unfortunately, the latter term is not defined in 

international law just like “exploitation of the prostitution of others” and “trafficking” are 

not defined in the 1949 Convention.  

 

The terms slavery, forced labour, practices similar to slavery or servitude, which are not 

defined in the Palermo Protocol, are at least defined in international law391 and as a 

result those definitions can be incorporated into domestic legislation.392 However, in the 

case of the Palermo Protocol it means governments regionally and nationally would 

have to develop clear definitions of their legislations dealing with human trafficking.393 If 

the term is not defined or it is defined unclearly, then convictions will be difficult to 

                                                           
389Article 3 (c) of the Palermo Protocol. 
390See paragraphs 3.2.1 of this chapter.  
391Article 1 of the 1927 Slavery Convention defines slavery as “the status or condition of a person over 

whom any or all of the powers attaching to the rights of ownership are exercised;” the 1930 ILO Forced 

Labour Convention defines forced labour as “all work or service which is extracted from any person under 

the menace of any penalty and for which the said person has not offered himself voluntarily;” and the 

1957 Supplementary Convention on the Elaboration of Slavery, the Slave Trade and Institutions and 

Practices Similar to Slavery 1957 refers to the institutions and practices of debt bondage, serfdom, servile 

forms of marriage and exploitation of children which are all held to be similar to slavery. 
392Gallagher A 2001 “Human Rights and the New UN Protocols on Trafficking and Migrant Smuggling: A 

Preliminary Analysis” (23) Human Rights Quarterly 987. 
393Jordan AD 2002 The Annotated Guide to the Complete UN Trafficking Protocol 7. 
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achieve, because prosecutors will not know what they have to prove from the term 

sexual exploitation.394 

In terms of the Palermo Protocols provisions, it is made clear that States preventative 

measures must address both the supply and demand.395 In order to successfully 

address those needs and demands, Guidelines on the necessary preventative 

measures are provided for in the guideline 7 of the Recommended Principles and 

Guidelines on Human Rights and Human Trafficking.396 

In the Trafficking Protocol’s preamble, it is specified that effective action to prevent and 

combat trafficking in persons, requires a comprehensive international approach in the 

countries of origin, transit and destination inclusive of measures to prevent trafficking, to 

punish traffickers and to protect the victims of such trafficking inclusive of the protection 

of their internationally recognized human rights. Therefore, not only is human trafficking 

a transnational organized crime, it also gives rise to human rights violations whenever it 

is committed and  principles of international law are violated as well.397 Therefore, 

human trafficking can be approached from a variety of perspectives from the criminal, or 

human rights approach. Many actors, such as non-governmental organizations and 

governments around the world, are currently paying immense attention to the problem 

of human trafficking and trying to establish how an all-inclusive response to curb human 

trafficking can be achieved.  

It is however clear that the trafficking Protocol resulted from a criminal law framework 

with a primary concern of combating transnational organized crime syndicates. The very 

fact that the trafficking Protocol is a protocol to the Convention on Transnational 

Organized Crime is evidence of that criminal law focus.398 Therefore, State Parties are 

                                                           
394Jordan A D (n 393) 7. 
395Article 9 of the Palermo Protocol. 
396Office of the High Commission for Human Rights ‘Recommended Principles and Guidelines on Human 

Rights and Human Trafficking’ see Guideline 7 page 9-10. 
397Farriour S 1997 ‘The International Law on Trafficking in Women and Children for Prostitution: Making it 

Live up to its Potential’ (10) Varv. Hum. R.H.J 213. 
398Todres J 2011-2012 “Widening our Lens: Incorporating Essential Perspectives in the Fight against 

Human Trafficking (33) Mich.J.Int’l L. 63. 
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required to criminalize human trafficking as per article 5 of the Protocol, which is a 

central and mandatory provision of that protocol.399 The aim of this approach is to 

introduce more effective ways of investigation, prosecution and punishment of trafficking 

in persons and it further aims at intensifying police and judicial co-operation in order to 

facilitate prosecution of international criminal groups that organise human trafficking. 

Although the Trafficking Protocol is meant to be both expressive (of human rights 

concerns) as well as regulatory (in order to solve the crime problem of trafficking) the 

core of it lies in criminalizing trafficking. This in turn lives the protocol open to 

criticism.400 For instance, Gallagher is of the view that the discretionary nature of the 

protocols victim protection and human rights provisions is not in line with international 

human rights law.401 article 11 (2) of the protocol makes use of weak language such as 

‘States shall undertake to the extent possible…’ which has been criticised by 

international organisations such as the Special Rapporteur on Violence against Women 

and  the International Labour Organisation for being unnecessarily restrictive. 

Therefore, the criminal law approach is necessary, but insufficient. 

In respect of human rights approach, a number of institutions and conventions 

associated with the United Nations and regional bodies402 regard trafficking as 

fundamentally linked to human rights violations because it involves the severe 

exploitation of an individual.403 Trafficking has been conceptualised within a human 

rights framework. A number of international declarations and human rights instruments 

and regional conventions have addressed the right of an individual not to be 

                                                           
399Article 5 of the Palermo Protocol provides that: Each State Party shall adopt such legislative and other 

measures as may be necessary to establish as criminal offences the conduct set forth in article 3 of this 
Protocol, when committed intentionally. Each State Party shall also adopt such legislative and other 
measures as may be necessary to establish as criminal offences: subject to the basic concepts of its legal 
system, attempting to commit an offence established in accordance with paragraph 1 of this article; 
participating as an accomplice in an offence established in accordance with paragraph 1 of this article; 
and organizing or directing other persons to commit an offence established in accordance with paragraph 
1 of this article. See also, Gallagher (n 11) 79. 

400Ollus N The United Nations Protocol to Prevent, Suppress and Punish Trafficking in persons, especially 
Women and Children: a Tool for Criminal Justice Personnel 17. 

401Gallagher (n 392) 990. 
402The Organisation for Security and Cooperation in Europe, the Council of Europe, the North Atlantic 

Treaty Organisation. 
403Lee (n 45) 21. 
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trafficked.404 Furthermore, there are international bodies that have shown immense 

interest in the issue of human rights as they relate to human trafficking such as the 

United Nations, the International Organization for Migration (IOM) and the United 

Nations Children’s Fund (UNICEF). However, the Palermo Protocol drafters adopted a 

more criminal approach, which has left victims with insufficient protection provisions. 

This then means, the Palermo Protocol’s preventative measures falls short when it 

comes to addressing human rights violations in the context of trafficking. 

In 2002 for instance, Anti-Slavery International prepared a document405 which was 

aimed at strengthening the human rights protection of those vulnerable to trafficking and 

the  Council of Europe Convention on Action against Trafficking in Human Beings in 

2005, declared that human trafficking constitutes first and foremost ‘a violation of human 

rights’.406 Add to that, violations of human rights have been seen by the United Nations 

High Commissioner for Human Rights as both a cause and a consequence of 

trafficking. Therefore, this approach to trafficking recognises that empowering 

individuals by guaranteeing their human rights is likely to reduce their susceptibility to 

being trafficked and exploited. It further recognises that when countries adopt anti-

trafficking legislation they must consider the reasons why some people are trafficked 

and others not; why people are prepared to take dangerous migration decisions and 

others are not and why some people are more readily exploited than others and in 

different ways.407 

The advantage of this approach is that it is designed to address vulnerability and can 

assist in addressing the root causes of human trafficking such as denial of economic 

and social rights, discrimination, and poverty, which are not addressed comprehensively 

                                                           
404The UN Universal Declaration of Human Rights 1948 and European Convention on Human Rights and 

Fundamental Freedoms 1950, include the right to life and security of person; right to be free from slavery 
or servitude; right to freedom of movement; right to be free of torture or cruel, inhuman and degrading 
treatment; right to health; and right to free choice of employment. See also, the UN Convention on the 
Elimination of All Forms of Discrimination against Women (CEDAW), 1979 (Article 6), the UN Convention 
on the Rights of the Child, 1989 (Articles 11 and 35), the International Covenant on Civil and Political 
Rights, 1966 (Article 8), and the ILO Convention Concerning the Prohibition and Immediate Action for the 
Elimination of the Worst Forms of Child Labour, 1999 (Article 3). 

405The document is entitled: Human Trafficking, Human Rights: Redefining Victims’ Protection. 
406Pearson (n 140).  See also, Lee (n 45). 
407OHCHR 2014 ‘Human Rights and Human Trafficking’ Fact Sheet No. 36 at 40. 
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by the criminal approach. However, when trafficking and its array of associated 

practices belonged exclusively to human rights during the entire 20th  century, states 

could not even agree on a definition, much less on specific legal obligations.408 

There is a need for the combination of the criminal and human rights framework. The 

Palermo Protocol although consisting of human rights provisions, the protection offered 

to a trafficked person too often prioritises the needs of law enforcement over the rights 

of that victim of human trafficking. Furthermore, the Protocol has been serving as a 

model for regional and national legislations on human trafficking and provides 

mandatory minimum standards upon which States can build their own response.409 

3.3 Regional Legal Framework on Human Trafficking 

The CTOC and its protocol (the Palermo Protocol) imposed a duty upon states to not 

only ratify the conventions, but to further adopt regional and national treaties in order to 

curb human trafficking.410 With the rise in the number of bilateral, regional and global 

agreements,411 it is clear that governments regionally and nationally have realized that a 

transnational crime like human trafficking must be addressed through international 

cooperation. As a result, government’s efforts can be seen through the adoption of 

regional and national agreements. For this section of the chapter, the focus is mainly on 

the European, Inter-American and African regions efforts in combating human 

trafficking. 

3.3.1 The European Framework 

The EU got involved with the issue of human trafficking from the mid-ninety nineties.412 

Measures to combat human trafficking were initiated in 1996 by the European 

                                                           
408Gallagher (n 392), see also, Gallagher (n 114). 
409Shatsari (n 211) 97. 
410Article 5 of the Palermo Protocol. 
411A few examples: the 1969 African Charter Governing Specific Aspects of the Refugee Problem in Africa; 

the 1990 African Charter on the Rights and Welfare of the Child; the 1998 Protocol to the African Charter 
on Human and Peoples‟ Rights Establishing the African Court on Human and Peoples‟ Rights; and the 
2003 Protocol to the African Charter on Human and Peoples ‟ Rights on the Rights of Women; African 
Union ‘Operationalizing the Ouagadougou Action Plan to Combat Trafficking in Human Beings. 

412Gallagher (n 11) 96. 
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Parliament and in 1997 a detailed Joint Action on human trafficking was released.413 In 

the 1996 Communication of the 20th of November, the Commission proposed a 

multidisciplinary and cross-pillar approach as a means of mobilising all instruments 

available to the European Union by virtue of the Treaties; and in the 1998 text of the 9th 

of December it suggested the development of measures to cover every link in the chain 

of organised crime and to involve all actors combating the phenomenon.414 Therefore, it 

is clear that the focus was on the implementation of counter-trafficking strategies and 

policies that were holistic in nature as opposed to establishing human trafficking solely 

as a criminal offence, which is what the Palermo Protocol has been criticised for.415 This 

resulted in the adoption of the European Convention on Human Rights (ECHR). 

The European Convention on Human Rights was signed in Rome in the framework of 

the Council of Europe on 4 November 1950.416 It established an unprecedented system 

of international protection for human rights, whereby individuals received the possibility 

of applying to the courts for the enforcement of their rights, which rendered it one of the 

most significant human rights treaties. Although the ECHR does not specifically refer to 

human trafficking reference is made to the prohibition of slavery; servitude and forced or 

compulsory labour.417 In Article 3, a person’s right not to be subjected to torture or to 

inhuman or degrading treatment or punishment is protected. Furthermore, everyone’s 

right to liberty and security is also protected as per Article 5 of the ECHR. 

The ECHR established the European Court of Human Rights and the court opened 

in1959. In 1998, Protocol No. 11 was adopted by the Member States of the Council of 

                                                           
413Joint Action 97/154/JHA of 24 February 1997 adopted by the Council on the basis of Article K.3 of the 

Treaty on European Union concerning action to combat trafficking in human beings and sexual 

exploitation of children [Official Journal L 63 of 04.03.1997]. 
414European Parliament 2005 Trafficking in Human Beings. 
415Moog M S and Koch M A 2012 ‘Do the EU Directives to Combat Human Trafficking Ensure the 

Observance of Victims' Rights? A Case Study on Germany’ Paper presented at the UACES Conference 

Exchanging Ideas on Europe 2012, Old Borders – New Frontiers Panel Immigration, Migration and 

Asylum II page 3.  
416European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by 

Protocols Nos. 11 and 14, 4 November 1950, ETS 5, entered into force 3 September 1953. 
417European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by 

Protocols Nos. 11 and 14, 4 November 1950, ETS 5, entered into force 3 September 1953 
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Europe, thus amended the ECHR by replacing the original two-tier structure 

compromising the Court and Commission on Human Rights, and as a result enabled 

applicants to bring their cases directly before the Court.418 The latter is supported by 

provisions of the ECHR, which gives authority to the European Court to receive inter-

state complaints and individual complaints of those claiming the violation of one of the 

rights contained in the Convention or in the Protocols. However, in respect of individual 

applications, the individuals have to exhaust local remedies before approaching the 

Court. 

The European Court of Human Rights in its 2010 judgment in the case Rantsev v. 

Cyprus and Russia ruled that trafficking in human beings, as defined in the UN 

Trafficking Protocol and the Council of Europe Convention on Action against Trafficking 

is prohibited by Article 4 of the Convention for the Protection of Human Rights and 

Fundamental Freedoms without the need to determine whether it should be qualified as 

slavery, servitude or forced labour.419 The latter case has been considered as a historic 

judgment in respect of cross border human trafficking in Europe. So far the Court has 

issued two important judgments on the issue of human trafficking the first one being the 

Siliadin case and the second being the Rantsev case.  

The Council of the European Union adopted a Framework Decision on Combatting 

Trafficking in Human Beings in 2002 18 months after it was first proposed by the 

European Commission.420 This Council Framework Decision takes a criminal approach 

to combating human trafficking and lays down the minimum requirements that States 

have to adopt in order to achieve set out objectives on a European level.421 For 

instance, Member States are required to “take measures” to criminalise human 

trafficking in terms of Article 1 of the Framework and to further provide appropriate 

punishments for such offences, including a maximum penalty of a prison sentence of at 
                                                           

418Article 33-35 of the ECHR. 
419ECrtHR, 10 Rantsev v. Cyprus and Russia, Application No. 25965/04, 7 January 2010. See also, Joint 

UN Commentary on the EU Directive – A Human Rights-Based Approach 2011 Prevent, Combat, Protect 

Human trafficking. 
420Council Framework Decision 2002/629/JHA, 19 July 2002 on Combatting Trafficking in Human Beings. 

See also, Gallagher (n 11) 96. 
421Preamble of the Council Framework Decision 2002/629/JHA. 
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least eight years as per Article 3. Moreover, State Parties are required to criminalise 

human trafficking by legal persons422 and to establish jurisdiction over human trafficking 

offences as provided for in Article 6. The Framework Decision contains an article titled 

“Protection of and assistance to victims,” and in it, it is provided that investigations into 

or prosecutions of human trafficking offences should not be dependent on the 

accusation made by a trafficked person, and further provides that trafficked children 

ought to be considered as particularly vulnerable, and as a result appropriate assistance 

should be granted to the child and his or her family.423 

However, the 2002 Framework Decision has been criticised on the basis that provisions 

with respect to victims are both weak and narrow.424 It does not contain any provisions, 

which cater for victim repatriation, prevention of trafficking or even remedies available 

for victims.425 Further, the Framework Decision does not provide for an anti-

discrimination clause that would accommodate refugee law and human rights already 

established under international law.426 In March 2009, after the review of the 

implementation of the 2002 Framework Decision, the Commission adopted and 

submitted to the Council a new framework decision, intended to replace the 2002 

Decision, aiming to improve and expand the existing human trafficking instruments, 

which is the 2011 Directive.427 In comparison to the 2002 Framework Decision, the 2011 

Directive adopts a broader concept of what should be considered human trafficking and 

adds additional forms of exploitation such as forced begging and trafficking for the 

purpose of the removal of organs.428 In addition, in order to ensure effective prosecution 

of international criminal groups whose centre of activity is in a Member State and which 

carry out human trafficking in third countries, jurisdiction should be established over the 

                                                           
422Article 4 and 5 of the Council Framework Decision 2002/629/JHA. 
423Article 7 (2) and 3 of the Council Framework Decision 2002/629/JHA. 
424Gallagher (n 11) 96. 
425Gallagher ibid. 
426Gallagher ibid. 
427Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and 

combating trafficking in human beings and protecting its victims, and replacing Council Framework 

Decision 2002/629/JHA. 
428Article 2 of the 2011 Directive. In terms of the 2011 Directive, forced begging ought to be understood as 

a form of forced labour as defined in the ILO Convention No. 29. 
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offence of trafficking and vice versa. Non-nationals in Europe are also protected against 

trafficking and this is seen through the Council Directives adopted by the EU. 

The Directive 2004/81/EC was adopted by the Council of Ministers on 29 April 2004.429 

This Directive introduced a residence permit intended for non-European Union (EU) 

nationals who are victims of human trafficking or (optionally) the subject of an action 

facilitating illegal immigration. The main aim of the residence permit is to encourage 

non-EU nationals to cooperate with the competent authorities.430 

In Article 6 of the Directive it is stipulated that third-country nationals trafficked into the 

EU should be given a reflection period to allow them to make an informed decision as to 

whether or not to cooperate with authorities, during which time they shall receive 

assistance and protection. In addition to the latter provision, once the reflection period is 

over and if the trafficked person meets a set of criteria, including cooperation with 

authorities and severing all ties with his or her trafficker, article 8 provides that he or she 

may be granted a temporary residence permit and receive assistance and protection 

while under the residence permit. The latter provision has been subjected to criticism by 

international organisations such as the UN High Commissioner for Human Rights; the 

UN High Commissioner for Refugees and non-governmental organisations431 on the 

grounds that victims of trafficking are only granted temporary residence permits on 

condition that they co-operate with the authorities if not they face the risk of being 

expelled as per Article 13 and 14 of the Directive.432 To supplement these Directives, 

there is a Convention that can be utilised to combat trafficking as seen below.  

                                                           
429Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country nationals 

who are victims of trafficking in human beings or who have been the subject of an action to facilitate 

illegal immigration, who cooperate with the competent authorities. 
430Article 1 of the Council Directive 2004/81/EC. 
431Non-governmental organisations such as the Human Rights Watch (HRW) and Save the Children. 
432 Scarpa (n 106) 188. 
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The Committee of Ministers in 1991 adopted the first Council of Europe instrument 

dealing with human trafficking which is the Recommendation No (91) 11.433 The latter 

instrument deals with the sexual exploitation, pornography, and prostitution of, and 

trafficking in, children and young adults.434  Member States to the latter instrument are 

required to adopt measures that will assist in fighting the phenomenon, which would 

include the supervision of adoption agencies, the protection of trafficked victims, the 

introduction of rules pertaining to extra-territorial jurisdiction, the exchange of 

information between countries using EUROPOL and the creation of a European register 

of missing children.435 In 1999, a committee of experts on protecting children against 

sexual exploitation was established and was tasked with revising Recommendation No. 

(91)11. 

Nine years later, the Committee of Ministers adopted two instruments the first in the 

year 2000, which focused on trafficking for sexual exploitation.436 The second 

instrument was adopted in 2001 and focused on the protection of children against 

sexual exploitation through trafficking amongst other things.437 These instruments 

recommended that Member States guarantee victim assistance and protection, 

prosecution of and punishment of traffickers through the introduction of penal sanctions 

and further organise information campaigns based on a gender approach and prevent 

sex tourism.438  

Due to all the aforementioned efforts, the Council of Europe started negotiations on the 

Convention on action against trafficking in human beings in 2003 and was formally 

adopted by the Council of Ministers at its 925th meeting, on May 3 and 4th 2005. One of 

                                                           
433Council of Europe ‘Recommendation No R (91) 11 of the Committee of Ministers to Member States 

concerning sexual exploitation, pornography, and prostitution of, and trafficking in, children and young 

adults’ 9 September 1991. 
434Council of Europe ‘Recommendation No R (91) 11 ibid. 
435Scarpa (n 106) 142. 
436Council of Europe ‘Recommendation No. R (2000) 11 of the Committee of Ministers to member states on 

action against trafficking in human beings for the purpose of sexual exploitation’ 19 may 2000. 
437Council of Europe ‘Recommendation Rec (2001)16 of the Committee of Ministers to member states on 

the protection of children against sexual exploitation’ 31 October 2001. 
438Council of Europe Convention on action against trafficking in human beings 925 Meeting, 3 and 4 May 

2005 CM(2005)32add1finalE. See also, Scarpa (n 106) 142. 
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the reasons for adopting the 2005 Council of Europe Convention is to enhance the 2000 

Palermo Protocol, particularly in terms of placing the human rights provisions on a level 

equal to the criminal aspect.439 In terms of this Convention, human trafficking is defined 

as: 

The recruitment, transportation, transfer, harbouring or receipt of persons, by means 
of the threat or use of force or other forms of coercion, of abduction, of fraud, of 
deception, of the abuse of power or of a position of vulnerability or of the giving or 
receiving of payments or benefits to achieve the consent of a person having control 
over another person, for the purposes of exploitation. Exploitation shall include, at a 
minimum, the exploitation of the prostitution of others or other forms of sexual 
exploitation, forced labour or services, slavery or practices similar to slavery, 
servitude or the removal of organs.440 

Firstly, the aim of the Europe Convention is to prevent and combat trafficking and 

guarantees gender equality, to protect human rights of victims and to promote 

international cooperation.441 Secondly, unlike the Palermo Protocol, this Convention 

explicitly applies to all forms of trafficking whether internal or cross-border and whether 

or not it is connected with organised crime.442 The definition however is identical to the 

one in the Palermo Protocol.443 State Parties are obliged to adopt legislative or other 

measures as may be necessary to ensure that assistance to a victim is not made 

conditional on his or her willingness to act as a witness. The Palermo Protocol has been 

criticised for failing to achieve the aforementioned. Furthermore, the Council of Europe 

Convention is stronger on civil and political, as well as economic and social rights than 

the Palermo Protocol, which may be attributed to the fact that reaching consensus on a 

small scale (within Europe) than on a larger scale (internationally) is much easier. The 

2005 Convention has also reinforced the 1949 Convention and the Palermo Protocol by 

also criminalising participation in the process of human trafficking.444 However, unlike 

the 1949 Convention and the Palermo Protocol it defines the term “victim,” as “any 

                                                           
439Preamble of the 2005 Council of Europe Convention. 
440Article 4 of the Council of Europe Convention. 
441Article 1 of the Council of Europe Convention. 
442Article 2 of the Council of Europe Convention. 
443Article 4 of the Council of Europe Convention. 
444Article 18 of the 2005 Council of Europe Convention.  
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natural person who is subject to trafficking in human beings. Add to that, the Convention 

prohibits prosecution of trafficked victims in Article 26.  

Most importantly, unlike the Palermo Protocol, the 2005 Convention established a 

monitoring body that is tasked with supervising its implementation by its State Parties. 

The latter is composed of two bodies being, the Group of Experts on Action against 

Trafficking in Human Beings (GRETA),445 and the Committee of the Parties.446 The 

mandate of GRETA compromises of State visits, preparation of draft reports, adoption 

of reports and conclusions; and requesting of information from civil society.447 The 

Committee of the Parties thereafter may adopt recommendations addressed to State 

Parties concerning both the measures that need to be taken to implement the 

conclusions of GRETA and the co-operation that needs to be established to guarantee 

the proper implementation of the Convention.448 In the main, this Convention goes 

beyond the definition in the Palermo Protocol by articulating the principle of non-

discrimination and including safeguards for the protection of rights and the provision of 

assistance of victims.449 

Furthermore, the Convention does not affect the rights and obligations derived from 

other international instruments to which State Parties have subscribed as per article 40 

(1) and this Convention is open to ratification by States that are not members of the 

Council of Europe.450 

In order to effectively combat human trafficking at a regional level, the Council Act of 

1995451 was adopted and it established the European Police Office (EUROPOL) tasked 

with improving police cooperation between Member States in order to combat crimes 

                                                           
445GRETA is a technical body made up of highly qualified experts. 
446Committee of the Parties is political body made up of representatives of all the States Parties to the 2005 

Convention. 
447Article 38 of the 2005 Council of Europe Convention. 
448Article 38 (7) of the 2005 Council of Europe Convention. 
449HSRC 2010 ‘Tsireledzani: understanding the dimensions of human trafficking in South Africa’ Report 

commissioned by the National Prosecuting Authority 34-35. 
450HSRC ibid. 
451Council Act of 26 July 1995 drawing up the convention based on Article k.3 of the Treaty on European 

Union, on the establishment of an European Police Office (Europol Convention). 
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such as human trafficking. Member States are tasked with setting up national units to 

liaise between Europol and the national authorities responsible for fighting crime 

because unlike the police services of Member States, Europol does not have executive 

powers.452 It cannot detain individuals, nor can it conduct home searches because its 

tasks are to facilitate the exchanges of information, analyse intelligence and coordinate 

operations involving several Member States.453 As part of police cooperation between 

Member States, Europol further notifies the competent authorities of Member States 

without delay via the national units of information concerning them and of any 

connections identified between criminal offences; aids investigations in Member States; 

maintains a computerised system of collected information; helps Member States train 

their competent authorities; and facilitates technical assistance between Member 

States.454 In practice States use Europol as a facilitator by sending relevant data to it. 

Then Europol drafts reports on organised crime threat assessment regularly including 

those of human trafficking which are then sent to the Commission and the 

Commissioner indicating that they are taken seriously and that such reports based on 

the threat and risk assessment must be implemented by Member States. The Member 

States police will have to allocate resources and start with investigations.455 In 2013, 

2542 ongoing human trafficking cases were referred to Europol for their support. In 

addition to the EUROPOL, there is also the European Union’s Judicial Cooperation Unit 

(EUROJUST), which is an agency of the European Union dealing with judicial co-

operation in criminal matters. The main role of EUROJUST is to solve jurisdictional 

conflicts in instances where there are different countries that start prosecutions 

concerning human trafficking.456 The agency, plays a coordination role between the 

countries involved and ensures that an agreement is reached about which country will 

take action that will result in a prosecution.457 In the past, there have been indications 

                                                           
452Article 1 (2) of the Europol Convention. 
453Article 3 (1) and (2) o the Europol Convention. 
454Article 3 (3)-(6) of the Europol Convention. 
455Great Britain: Parliament: House of Commons: Home Affairs Committee 2009 The Trade in Human 

Beings: Human Trafficking in the UK, Sixth Report of Session 2008-09, Vol 2: Oral and Written Evidence 

Question 333.  
456Great Britain: Parliament: (n 456) 339. 
457Great Britain: Parliament: (n 456) 333.  
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that EU countries are more than willing to use its resources. For instance, in 2006 

EUROJUST was involved in 32 cases and 71 cases in 2007.458 In 2014, five people 

were sentenced to a total of 36 years’ imprisonment for involvement in a UK/Hungarian 

sex trafficking organised crime group.459 EUROJUST facilitated and partially funded a 

joint investigative team between Hungarian and UK authorities and that is what led to 

the successful apprehension of one of the convicted traffickers.460 

According to statistics provided by the European Commission, between the period of 

2010 and 2012 EU countries registered 30 146 human trafficking victims, with 8 551 of 

prosecutions against traffickers across the EU.461 It was found that 80% of victims of 

trafficking were females while over a 1000 were children who were trafficked for 

purposes of sexual exploitation.462 

3.3.2 The Inter-American Framework 

The Organization of American States (OAS) brings together democratic countries of the 

Western Hemisphere to strengthen cooperation in order to advance common interests. 

It was founded in 1948 by the United States and 20 Latin American nations to serve as 

a forum for addressing issues of mutual concern. Its main objectives are democracy 

promotion, human rights protection, economic and social development, and regional 

security cooperation just like the African Union.463 The Inter-American region does not 

have a specific human trafficking treaty that caters for everyone but instead it has a 

Convention on International Trafficking in Minors.  

                                                           
458Great Britain: Parliament: (n 456) 339. 
459EUROJUST 2014 ‘Human trafficking gang sentenced in the UK’ Press release, The Hague, 3 July 2014. 

The traffickers were convicted for recruiting 120 women, ranging in age from 18 to 45 in Hungary and 

trafficked them to London with the promise of legitimate work as babysitters, cleaners and office workers. 

Upon arrival, their passports were seized by gang members. The women were forced into prostitution 

using threats or actual acts of violence against them. 
460European Commission Press Release ‘Trafficking in Human Beings 2010-2014: eradicating the slave 

trade’ Brussels, 17 October 2014. 
461European Commission Press Release ibid. 
462European Commission Press Release ibid. 
463Meyer P J 2014 Organization of American States: Background and Issues for Congress page1. 
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a) The Inter-American Convention on International Trafficking in Minors (Inter-

American Convention) 

The Inter-American Convention on International Trafficking in Minors (Inter-American 

Convention) was adopted at Mexico on 18 March 1994, at the Fifth Inter-American 

Specialized Conference on Private International Law.464 The main objective of this 

Convention is the prevention and punishment of the international traffic in minors. 

Consequently, State Parties are therefore required to ensure the protection of minors in 

consideration of their best interests; to institute a system of mutual legal assistance 

among the States Parties, dedicated to the prevention and punishment of the 

international traffic in minors, as well as adopt related administrative and legal 

provisions to that effect; and to ensure the prompt return of minors who are victims of 

international traffic to the State of their habitual residence.465 The Convention further 

gives definitions for terms such as "International traffic in minors" which means the 

abduction, removal or retention, or attempted abduction, removal or retention, of a 

minor for unlawful purposes or by unlawful means.466 Interestingly, States that are not 

party to this Convention are also obliged to take part in prohibiting the traffic in minors 

by notifying the competent authorities of the State who is party to the Convention.467 

State Parties are further obliged to adopt effective measures, under their domestic law, 

to prevent and severely punish the international traffic in minors.468 However, it then 

means that all States have the discretion of deciding on what severe punishment is. 

b) The Inter-American Convention on the Prevention, Punishment and Eradication 

of Violence against Women (Convention of Belem Do Para) 

The Inter-American Convention on the Prevention, Punishment and Eradication of 

Violence against Women (Convention of Belem Do Para)469 defines violence against 

                                                           
464Inter-American Convention on International Traffic in Minors, Mar. 18, 1994, OEA/Ser.K/XXI.5, CIDIP 

V/doc.36/94 rev. 5, 79 O.A.S.T.S., 33 I.L.M. 721 (1994). 
465Article 1 of the Inter-American Convention. 
466Article 2 (b) of the Inter-American Convention. 
467Article 4 of the Inter-American Convention. 
468Article 7 of the Inter-American Convention. 
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women as any act or conduct, based on gender, which causes death or physical, sexual 

or psychological harm or suffering to women, whether in the public or the private 

sphere.470 Reference to human trafficking is contained in Article 2 in its definition of 

‘violence against women’. Chapter 2 of the Convention deals with protected rights of 

women such as the right to life and not to be subjected to torture.471 

In order to protect the right of every woman to be free from violence, the States Parties 

are required to include in their national reports to the Inter-American Commission of 

Women information on measures adopted to prevent and prohibit violence against 

women, and to assist women affected by violence, as well as on any difficulties they 

observe in applying those measures, and the factors that contribute to violence against 

women.472 

There are many resolutions adopted for instance, the Inter-American Commission for 

Women adopted resolution AG/RES 1948 (XXXIII-O/03) “Fighting the Crime of 

Trafficking in Persons, especially Women, Adolescents, and Children” in April 2002 and 

it obliged Member States to take action against trafficking, through “multidimensional 

actions” under their national laws. Furthermore, national, bilateral and multilateral 

coordination mechanisms must be established by Member States. Based on the latter 

resolution, on the 8th of June 2004 the GA of the OAS adopted a similar-named 

resolution AG/RES 2019 (XXXIV-O/04) at the 4th plenary session wherein State Parties 

are required to adopt the necessary measures to enhance their legal, judicial and 

administrative systems to combat human trafficking. Further, two resolutions the 

“Fighting Transnational Organized Crime in the Hemisphere” AG/RES 2026 (XXXIV-

O/04) and “Fighting the Crime of Trafficking in Persons” AG/RES 2118 (XXXV-O/05) 

were also adopted at the 4th plenary session. In May 2006, a draft resolution on 

“Hemispheric Efforts to Fight Trafficking in Persons” (CP/CG-1675/06 rev 5) was 

proposed by the OAS. It is comprehensive and recognises that trafficking “violates the 

                                                                                                                                                                                           
469Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women, 

33 I.L.M. 1534 (1994), entered into force March 5, 1995. 
470Article 1 of the Convention of Belem Do Para. 
471Article 4 of the Convention of Belem Do Para. 
472Article 10 of the Convention of Belem Do Para. 
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human rights of victims and affects society at large”. It requires governments to respect 

the human rights of trafficked persons and to strengthen international cooperation. State 

Parties are also requested, “to adopt an integrated and cross-cutting approach to the 

matter of trafficking in persons.” However, no permanent resolution was yet adopted. 

3.3.3 The African Framework 

The African Framework to human trafficking entails both legislative and non-legislative 

measures as discussed below. 

a) Legislative framework adopted by the AU to combat human trafficking 

In Africa, the African Union (AU) is the principal organization for the promotion of 

regional integration and the co-operation of member states in their international 

relations. In order to supplement the international framework, the African (Banjul) 

Charter on Human and Peoples’ Rights 1981473 was adopted. From the latter Charter 

came The Protocol on the African Charter on the Rights of Women in Africa474 and the 

African Charter on the Rights and Welfare of the Child (ACRWC).475 These Conventions 

and Protocols adopted at the regional level are needed for curbing human trafficking 

and promoting cooperation amongst SADC Member States. Furthermore, bilateral and 

multilateral agreements are also imperative in combating and eliminating trafficking, as 

it is a crime that is transnational in nature. Regionally and sub-regionally Member States 

are increasingly entering into cooperation agreements, such as the Bali Process and the 

Economic Community of West African States (ECOWAS) Joint Plan of Action against 

Trafficking in Persons, Especially Women and Children in West and Central Africa to 

name a few. However, for purposes of this study the main SADC regional conventions 

                                                           
473The African (Banjul) Charter on Human and Peoples’ Rights, adopted June 27, 1981, OAU Doc. 

CAB/LEG/67/3 rev. 5, 21 I.L.M 58 (1982) entered into force Oct. 21, 1986. It has been ratified by all 53 
member states of the AU. 

474Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, 
Adopted by the 2nd Ordinary Session of the Assembly of the Union, Maputo, CAB/LEG/66.6 (Sep. 13, 
2000); reprinted in 1 Afr. Hum. Rts. L. J. 40, Entered into Force Nov. 25, 2005. 

475The African Charter on the Rights and Welfare of the Child OAU Doc. CAB/LEG/24.9/49 (1990), entered 
into force Nov. 29, 1999.  
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will be discussed below including bilateral and multi-lateral agreements adopted in order 

to combat this crime. 

The African (Banjul) Charter on Human and Peoples’ Rights was adopted on 27 June 

1981 and came into effect force in October 1986.476 Although the Banjul Charter does 

not make specific reference to human trafficking, it does explicitly outlaw slavery and 

related activities as provided for in Article 5. All SADC Member States have ratified the 

Charter and as a result are therefore required to protect the human rights of all people, 

which can be interpreted as including victims of human trafficking.477 For instance, all 

human beings are inviolable and shall be entitled to respect for his life and the integrity 

of his person as per Article 4. Add to that, Article 6 states that ‘every individual shall 

have the right to liberty and to the security of his person. The Banjul Charter also 

recognizes the rights of women by requiring in Article 18 Member States to eliminate 

discrimination against women and to ensure the protection of their rights as stipulated in 

international declarations and conventions. 

The African Charter as provided for by Article 30 established the African Commission on 

Human and Peoples’ Rights, which came into force in October 1986 after its adoption in 

Nairobi (Kenya) in 1981. The Commission is tasked with ensuring the promotion and 

protection of human and peoples’ rights throughout the continent as well as the 

protection, promotion and interpretation of the African Charter.478 Furthermore, the 

Commissions function includes the collection of documents, conducting of research on 

African problems in the field of human and peoples’ rights, organizing of conferences, 

dissemination of information, encouraging national and local institutions concerned with 

human and peoples’ rights and, giving of  recommendations to governments.479 

However, due to the fact that recommendations are mere recommendations and are not 

as binding, this then means State Parties are under no obligation to comply with those 

                                                           
476African [Banjul] Charter on Human and Peoples' Rights (adopted 27 June 1981, entered into force 21 

October 1986) OAU Doc. CAB/LEG/67/3. 
477African Commission on Human and Peoples’ Rights ‘Ratification Table: African Charter on Human and 

Peoples' Rights’. 
478Article 45 (2) (3) of the Banjul Charter. 
479Article 45 (1) of the Banjul Charter. 
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recommendations which in turn weakens States compliance with international 

standards. 

In order to meet international standards and to curb the crime of human trafficking at the 

regional level, the African Charter on the Rights and Welfare of the Child (ACRWC) was 

adopted by the former Organisation of African Unity (OAU), now the African Union (AU), 

in July 1990 as an endorsement of the CRC. The ACRWC is known as the first regional 

treaty on children’s rights, and it builds on the 1979 Declaration on the Rights and 

Welfare of the African Child,480 but most of its provisions are modeled after those of the 

CRC. 

The ACRWC refers specifically to human trafficking in Articles 24 and 29. Article 24 

deals with the adoption of children and requires State Parties to provide for the 

establishment of competent authorities to ensure that the adoption is carried out in 

conformity with applicable laws and procedures. In addition to the latter, State Parties 

are further required to specifically ‘take all appropriate measures to ensure that in inter-

country adoption, the placement does not result in trafficking or improper financial gain 

for those who try to adopt a child’. Therefore, State Parties must promote, where 

appropriate, the objectives of Article 24 by concluding bilateral or multilateral 

arrangements or agreements, and endeavour, within this framework, to ensure that the 

placement of the child in another country is carried out by competent authorities or 

organs.481 In terms of Article 29 State Parties are obliged take appropriate measures to 

prevent the abduction, the sale of, or trafficking in children for any purpose or in any 

form, by any person including parents or legal guardians of the child. The latter 

provision is unique considering that the CRC does not entail such a provision and this 

shows how the CRC does not elaborate on specific regional issues of children’s rights.  

                                                           
480African states adopted the Declaration on the Rights and Welfare of the African Child (African Children’s 

Declaration) 67 in 1979 at the 16th ordinary session of the Assembly of Heads of State and Government 
of the Organisation of African Unity (OAU) in Liberia, Monrovia. 

481Article 24 of the ACRWC. 
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All SADC Member States have ratified the ACRWC and as a result are now, in terms of 

Article 1,482 obliged to recognize the rights afforded to children in the Charter and to 

undertake the necessary legislative and other measures to give effect to its provision. 

The ACRWC is also supplemented by a Protocol. 

In 2003, the Protocol to the African Charter on Human and Peoples’ Rights on the 

Rights of Women in Africa (the African Women’s Protocol) was adopted in order to 

expand the rights set out in the Charter, with particular reference to Article 18(3).483 The 

Protocol on the African Charter on the Rights of Women in Africa484 has specific 

provisions on human trafficking unlike the parent Charter (Banjul Charter). Article 4 of 

the Women’s Charter imposes obligations on State Parties to prevent and condemn 

trafficking in women, prosecute the perpetrators of such trafficking and protect those 

women most at risk. Some provisions of the Protocol even though not human trafficking 

specific cater for the crime. For instance, Article 3 of the Charter speaks of the general 

rights of women to dignity, the right not to be subjected to exploitation or degradation, 

and the right to protection from all forms of violence, particularly sexual and verbal. All 

the aforementioned issues are applicable in relation to human trafficking, although 

indirectly. It is therefore clear that the Women’s Charter is indeed in line with the 

international standards laid down in the Palermo Protocol even though it is not gender 

neutral.  

b) Non-legislative measures adopted by the AU to Combat Human Trafficking 

 Ouagadougou Action Plan (OAP) 

At the AU level, Ministers of Foreign Affairs, Migration and Development from Africa and 

the European Union met in 2006 at the Africa-EU Ministerial Conference on Migration 

                                                           
482Member States of the Organisation of African Unity Parties to the present Charter shall recognize the 

rights, freedoms and duties enshrined in this Charter and shall undertake to the necessary steps, in 

accordance with their constitutional processes and with the provisions of the present Charter, to adopt 

such legislative or other measures as may be necessary to give effect to the provisions of this Charter. 
483HSRC (n 450) 38. 
484Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, 

Adopted by the 2nd Ordinary Session of the Assembly of the Union, Maputo, CAB/LEG/66.6 (Sep. 13, 
2000); reprinted in 1 Afr. Hum. Rts. L. J. 40, Entered into Force Nov. 25, 2005. 
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and Development, held in Tripoli in the framework of the Africa-EU Partnership on 

Migration, Mobility and Employment and adopted the Ouagadougou Action Plan to 

Combat Trafficking in Human Beings, Especially Women and Children”.485 The main 

aim of this plan is to provide specific recommendations that are expected to be 

implemented by Regional Economic Communities (RECs) and relevant Member States 

based on a three-pronged implementation strategy, which is on prevention of trafficking, 

protection of victims of trafficking and prosecution of traffickers.486 

With regards to prevention of trafficking in terms of the Plan of Action, Member States 

are expected to raise awareness of the existence of this crime and have a range of 

activities and interventions aimed at preventing human trafficking. For instance, this can 

be achieved by educating and training relevant people in particular training and capacity 

building of those in key positions such as police officials.487 Also, they must provide 

viable employment opportunities for youth which will empower girls and women and 

mobilise support of families, NGO’s, local communities and other members of civil 

society in order to combat human trafficking. 

With regards to victim protection and assistance, the Action Plan provides that States 

are required to base their policies, programmes and other measures for victim 

protection and assistance on international human rights instruments that will enable 

them to identify victims. Furthermore, they must find and adopt appropriate measures to 

ensure protection and assistance to victims of trafficking, especially for children and 

their families to avoid criminalisation of victims and stigmatisation that might lead to re-

victimisation of those victims. Most importantly, States are instructed to consider 

adopting legislative or other appropriate measures that will permit victims of trafficking 

                                                           
485Ouagadougou Action Plan To Combat Trafficking In Human Beings, Especially Women And Children As 

Adopted By The Ministerial Conference On Migration And Development, Tripoli, 22-23 November 2006. 
486Summary of Regional and Sub-Regional Structures and Initiatives to Counter Trafficking in Persons of 

2010 page 2. This summary is based on submissions received from regional mechanisms in response to 

questionnaire of the UN Special Rapporteur on Trafficking in Persons, Especially Women and Children, 

the Special Rapporteur’s 2010 Report to the Human Rights Council and more recent submissions. 
487Ouagadougou Action Plan, Chapter I: Prevention and Awareness Raising, page 9. 
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to remain in their territory, temporarily or permanently, and give appropriate 

consideration to humanitarian and compassionate factors.488 

In respect of prosecuting traffickers, States are required to encourage victims of 

trafficking to testify in the investigation and prosecution of cases of trafficking. However, 

States are also required to give due consideration to the safety and security of victims 

and witnesses at all stages of legal proceedings, in particular with regard to children.489 

The OAP further consists of Chapter 3, which mainly focuses on the legislative 

framework, policy development, and law enforcement that must be adopted by Member 

States when developing their national laws. In respect of the legislative framework, 

States are requested to sign, ratify and fully implement the CTOC, the Palermo Protocol 

and other relevant regional instruments, which must be accompanied by the adoption of 

legislation, policies and programmes that will enable states to implement these 

instruments. National legislation must define the trafficking and cover all aspects of 

human trafficking. 

In respect of policy development, States are called upon to improve their data collection 

in respect of human trafficking and further develop national action plans in each 

respective country with the addition of establishing multi-disciplinary National Task 

Teams. With regards to law enforcement, States must ensure that there’s a 

specialisation of police services such as strengthening joint border patrols and establish 

joint investigation units.490 

In 2010 in Abuja, Nigeria, a workshop on operationalising the Ouagadougou Action Plan 

(OAP) was held with the aim of sensitizing regional economic communities (RECs) and 

Member States and fostering effective methods for networking, cooperation and 

                                                           
488Ouagadougou Action Plan, Chapter II: Victim Protection and Assistance, page 10 
489Ouagadougou Action Plan, Chapter II: ibid. 
490Ouagadougou Action Plan, Chapter III: Legislative Framework, Policy Development and Law 

Enforcement, page 11. 
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coordination among RECs, member states and partners to address trafficking in 

persons in Africa in a more strategic and pragmatic manner.491 

The major concerns about the Ouagadougou Plan of Action lie in the fact that it is just a 

plan of action, and as such in not a legally binding document. Furthermore, the 

directives and proposals outlined in the plan are non-specific and very broad with no 

implementation procedures given. In addition, there is no formal system of oversight 

and accountability, nor is there a clear proposal for developing a formal monitoring and 

evaluations system.492 

AU.COMMIT Campaign 

The AU Commission Initiative against Trafficking (AU.COMMIT) campaign is the AU 

Commission’s Initiative against Trafficking that is aimed at raising awareness on the 

Ouagadougou Action Plan across the African continent, which will in turn propel its 

implementation.493 The implementation of the AU.COMMIT Campaign was designed to 

be implemented in a three pronged implementation strategy that is in line with the OAP 

that focused on prevention in and response to trafficking in 2009-2010; protection of 

victims in 2010-2011 and prosecution of traffickers in 2011-2012.494 

With regards to prevention, in addition to the provisions in the OAP, the AU.COMMIT 

Campaign entered in partnership with several United Nations agencies with the aim of 

curbing both the supply and demand for human trafficking. In the area of protection of 

                                                           
491Summary of Regional and Sub-Regional Structures and Initiatives to Counter Trafficking in Persons of 

2010 page 3. This summary is based on submissions received from regional mechanisms in response to 

questionnaire of the UN Special Rapporteur on Trafficking in Persons, Especially Women and Children, 

the Special Rapporteur’s 2010 Report to the Human Rights Council and more recent submissions. 
492Gallineti (n 56) 51. 
493Background Paper ‘Enhancing Trafficking in Persons (TIPs) criminal investigation, prosecution and victim 

and witness protection among African and European countries’ page 1. 
494Summary of Regional and Sub-Regional Structures and Initiatives to Counter Trafficking in Persons of 
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victims, the specific measures that have to be adopted by States have been laid out in 

the OAP thus already discussed above. 

In order to raise awareness on the OAP The Campaign included the production of 

television advertisements, the distribution of 1,000 copies of the Ouagadougou Action 

Plan, of 1,000 T-shirts with the slogan “AU.COMMIT: Stop Trafficking” and of 1,000 

copies of pamphlets, pins, posters, etc.  

3.4 Conclusion 

A crucial element of the definition of trafficking is its purpose, namely, exploitation, 

which is specifically defined to include forced labour or services, slavery or similar 

practices, servitude and various forms of sexual exploitation. The link between all these 

mentioned exploitative elements as discussed indicates that a lot of human rights 

violations do in actual fact constitute human trafficking such as torture. Therefore, 

different conventions can be used to either prosecute those human rights violations 

concurrently with the Palermo Protocol or with the specific human rights conventions 

independently. Furthermore, even though the guidelines and reports of special 

rapporteurs are not discussed in detail it has been seen in this chapter that they are 

very important, particularly, in how useful they have been in the development of 

international and regional legal instruments. 

From regional efforts discussed in this chapter Europe seems to be leading in 

combating human trafficking through both its legislative and non-legislative measures. 

First, the European region implemented counter-trafficking strategies and policies that 

are holistic in nature as opposed to establishing human trafficking solely as a criminal 

offence like the Palermo Protocol. As such, the regions efforts are centred on victim 

protection. Secondly, the European Court has been instrumental in combating human 

trafficking and receives complaints from both inter-state and individual complaints which 

enables and promotes prevention of trafficking and protection of victims. Whereas the 

African Court has not to date entertained a case of human trafficking. The successful 

prosecution of traffickers in Europe is also assisted by the EUROPOL AND EUROJUST 
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enforcement agencies, which results in coordinated country efforts at curbing human 

trafficking. Thirdly, the human trafficking definition is expanded in the 2011 Directive to 

include other forms of exploitation to accommodate the regions forms of exploitation 

that are not accommodated by the Palermo Protocol. This is indicative of the fact that 

the Palermo Protocol was used as a guideline to drafting a Europe specific definition of 

what trafficking entails in the region, 

In addition, the region has a high rate of prosecution and convictions of traffickers due 

to the fact that jurisdiction of one country (say the sending country) is established in 

another country (receiving country) that is a Member State and as such traffickers do 

not have a safe haven. The 2005 Convention established a monitoring body that is 

tasked with supervising the implementation of the 2005 Convention by its State Parties. 

Supervision by GRETA entails, State visits, preparation of draft reports, adoption of 

reports and request of information from civil societies. This strategy is effective in 

assessing countries efforts and gaps that still need to be filled to efficiently combat 

trafficking and allows the region to identify the extent of the crime and which groups are 

more vulnerable to trafficking.  
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CHAPTER 4 

RESPONSES TO COMBAT HUMAN TRAFFICKING IN SOUTHERN AFRICA: AN 

ANALYSIS OF INSTITUTIONAL AND NORMATIVE FRAMEWORK IN SADC 

4.1 Introduction 

As a point of departure as established in the previous chapter  the African Union does 

not have any Protocol that specifically caters for human trafficking compared to the 

United Nations which adopted the Palermo Protocol, and the European region which 

adopted the Council of Europe Convention. Due to the fact that Southern Africa as a 

region is addressing human trafficking through the Southern African Development 

Community, it makes it imperative to analyse SADCs efforts in combating human 

trafficking. 

 

This chapter analyses those protocols that either address human trafficking or can 

potentially be utilised to address this crime. Particular emphasis is placed on the SADC 

Gender Protocol, as it is the only Protocol in SADC that addresses and defines human 

trafficking. Further emphasis is on the Ten Year SADC Strategic Plan of Action (Plan of 

Action) which was adopted specifically to combat human trafficking. This is done in 

order to establish to what extent SADC as an institution addresses human trafficking 

problems and whether measures adopted by SADC are effective in combating this 

crime. This in turn will indicate what the legal and institutional constraints are that 

impact on the proper combating of human trafficking in SADC. 

4.2 Historical background on SADC as an institution  

In Africa, there are currently over 14 Regional Economic Groupings (RECs) of different 

compositions and sizes. Only eight of these are recognized by the AU as building blocks 

of the African Economic Community and SADC is one of the eight.495 The reason for 

                                                           
495The eight groupings are: Arab Maghreb Union (UMA); Common Market for Eastern and Southern Africa 

(COMESA); Community of Sahel-Saharan States (CEN-SAD); East African Community (EAC); Economic 

Community of Central African States (ECCAS); Economic Community of West African States (ECOWAS); 
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SADC’s recognition by the AU is due to the fact that SADC alongside EAC and 

ECOWAS have engaged more actively in respect of human rights issues within their 

respective institutional frameworks.496 However, due to the limitations of the study as 

discussed in chapter 1 only SADC is discussed as an institution with regards to 

addressing human trafficking.497 

The Southern African Development Co-ordinating Conference (SADCC) is the 

predecessor of the Southern African Development Community (SADC). SADCC came 

into being on the 1st of April1980 in Lusaka, Zambia when the Lusaka Declaration 

“Towards Economic Liberation” was signed by nine states being the governments of the 

Front line States and governments of Malawi and Swaziland.498 Those founding 

Member States are Angola, Botswana, Lesotho, Malawi, Mozambique, Swaziland, 

United Republic of Tanzania, Zambia and Zimbabwe. The principal objectives that 

brought about the formation of SADCC were reduction of Member State dependence, 

particularly, but not only, on apartheid South Africa; forging of linkages to create 

genuine and equitable regional integration; mobilisation of Member States’ resources to 

promote the implementation of national, interstate and regional policies; and concerted 

action to secure international cooperation within the framework of the strategy for 

economic liberation.499 However, on 17 August 1992, Heads of Government of the 

region agreed to transform SADCC into the Southern African Development Community 

(SADC), with the focus on integration of economic development and this was achieved 

by signing the SADC Declaration and Treaty at a Summit held in Windhoek, Namibia. 

                                                                                                                                                                                           
Intergovernmental Authority on Development (IGAD) and Southern African Development Community 

(SADC). See also, Eborah S T 2010 ‘Human rights developments in African sub-regional economic 

communities during 2009’ African Human Rights Law Journal 234. 
496Eborah ibid. 
497See chapter 1 under ‘delineation and limitation of study’ paragraph 1.10 of this dissertation. 
498From 1977, there were active consultations undertaken by representatives of Angola, Botswana, 

Lesotho, Mozambique, Swaziland, United Republic of Tanzania, Zambia and Zimbabwe, working together 

as Frontline States. In May 1979 there was a meeting of Foreign Ministries of the Frontline States in 

Gaborone, Botswana, which called for a meeting of ministers responsible for economic development. 

That meeting was subsequently convened in Arusha, Tanzania in 1979 and led to the birth of the 

Southern African Development Co-ordination Conference (SADCC) in 1980. See also, Southern African 

Development Community. 
499Southern African Development Community. 
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It’s Member States expanded to include the Democratic Republic of Congo, 

Madagascar, Mauritius, Seychelles, Namibia and South Africa.500 SADC was therefore 

established under Article 2 of the SADC Treaty.501 In terms of this Treaty, SADC’s main 

objectives apart from complementing the role of the AU is to promote and defend peace 

and security, to achieve complementarity between national and regional strategies and 

programmes and to alleviate poverty and advance the standard and quality of life of the 

people of Southern Africa through regional integration.502 In order to achieve the latter 

objectives, member States must coordinate, rationalize and harmonise their overall 

political and socio-economic policies, strategies and programs.503 This can be achieved 

due to the fact that SADC is given jurisdiction to cooperate in the area of prevention, 

investigation and suppression of offences in Article 1 of the SADC Treaty,504 and SADC 

Member States have agreed to cooperate in the area of politics, diplomacy, international 

relations and peace and security amongst other areas.505 Article 22 of the SADC Treaty 

further authorises Member States to conclude, if need be, Protocols in any area of 

cooperation. 

Human trafficking is a crime that not only interferes with the peace and security of 

SADC countries, but needs complementarity between national and regional legislation 

and programmes adopted by SADC countries and alleviation of poverty and other root 

causes which play a role in perpetuating this crime. In recent years, there have been 

indications that trafficking in persons is reaching alarming proportions and is becoming 

more organized and profitable.506 In SADC particularly, the rise in this crime may be 

                                                           
500South Africa became the 11th member in 1994, Mauritius in 1995, Democratic Republic of Congo and 

Seychelles in 1998 and Madagascar in 2005. 
501The Treaty of the Southern African Development Community (SADC Treaty) was adopted in 1992 and 

entered into force in 1993 and was modified by the 2001 Agreement Amending the Treaty of SADC. 
502Article 5 (1) (c) and (e) of SADC’s Treaty. 
503Article 5 (2) (a) and Article 21 (2) of SADC’s Treaty. 
504In terms of this provision, Member States shall cooperate in all areas necessary to foster regional 

development and integration on the basis of balance, equity and mutual benefits. 
505Article 21 (3) (g) of the SADC Treaty. 
506Caraway N 2006 ‘Human Rights and Existing Contradictions in Asia-Pacific Human Trafficking Politics 

and Discourse’ (14) TUL. J. INT’L & CMP. L. 295 (reporting an “almost fifty percent” increase in the 

incidence of trafficking from 1995 to 2000); see also, Gallagher A and Holmes P 2008 ‘Developing an 



  

101 

 

attributed to the fact that traffickers have been capitalising on the vulnerabilities faced 

by citizens of SADC countries, such as war, endemic poverty, minimal access to health 

and education, gender inequality, unemployment, and a general lack of opportunities, 

particularly for women just to name a few (push factors).507 For instance, in Madagascar 

thousands of Malagasy women have been trafficked to the Middle East in recent years 

due to the country’s on-going political and economic instability and in the Democratic 

Republic of Congo in most instances trafficking is internal and much of it is perpetrated 

by armed groups.508 Two thirds of the population in SADC lives below the international 

poverty line of US$2 per day and the levels of unemployed are high in the region 

ranging between 25% in Botswana for instance and above 80% in Zimbabwe.509 

Furthermore, Southern Africa is also the region that is hardest hit by HIV and AIDS, 

resulting in many widows and orphaned children with many child-headed households; 

often teenagers who must provide for a number of younger siblings.510 Traffickers are 

always ready and present to exploit and capitalize on the vulnerabilities created by the 

aforementioned conditions by trafficking victims mainly for prostitution, pornography, 

domestic servitude, forced marriages, forced labour, begging, criminal activity (including 

drug trafficking), and trafficking for the removal of body parts (which in most instances 

those body parts are used for muti) as per the Tshireledzani report.511  

Due to the fact that most countries in the region have no reliable statistics in this regard 

the figures used in this study as indicated in chapter one should rather be considered as 

statistical information illustrating as a guideline of the existence of the problem.512 With 

that being said, the fact remains that human trafficking is a problem in SADC and 

complementarity in terms of legislation and efforts at both the national and sub/regional 

                                                                                                                                                                                           
Effective Criminal Justice Response to Human Trafficking: lessons from the front line’ (18) International 

Criminal Justice Review 319. 
50710 Year SADC Strategic Plan of Action on Combatting Trafficking in Persons, Especially Women and 

Children (2009 – 2019). 
508Policy Brief (n 29). See also, Trafficking in Persons Report 2014 ‘Country Narratives: Democratic 

Republic of Congo’ United States of America, 139. 
50910 Year SADC Strategic Plan of Action (n 508). 
51010 Year SADC Strategic Plan of Action (n 508) 2. 
511HSRC (n 450) 16. 
512Trafficking in Persons, particularly of women and children, in West and Central Africa page 19. 
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level are imperative. Therefore, there is a need to examine SADC’s normative 

framework in addressing this crime. As shown in chapter 3, there is currently no single, 

comprehensive, binding instrumenting for purposes of combating human trafficking 

regionally under the AU and the same applies sub-regionally in SADC. However, 

provisions of certain instruments address human trafficking. Consequently, the 

provisions of these instruments are analysed and discussed, together with other 

instruments that do not necessarily address human trafficking, but may be potentially 

used to combat this crime. 

4.3 SADC’s response to human trafficking through its normative framework  

Based on the brief trafficking problems above, it is clear that there is a need to examine 

the normative framework of SADC in order to assess whether this institution has 

adequate measures to address the trafficking problem. Since the adoption of the 

Palermo Protocol at the international level, there have been a lot of efforts by SADC to 

address human trafficking sub-regionally. These efforts include the adoption of binding 

and non-binding instruments intended to combat human trafficking. One such binding 

instrument is the SADC Gender Protocol, which has provisions on human trafficking, 

and the Ten Year Plan of Action, which is non-binding, but adopted solely for purposes 

of addressing this crime provisions of which are analysed and discussed below. In 

addition, SADC has adopted other binding instruments such as the SADC Protocol on 

Mutual Assistance, the SADC Protocol on Extradition and SADC Protocol against 

Corruption. These instruments do not necessarily address human trafficking. It is 

however argued that they have potential use for and can be of major assistance in 

addressing human trafficking until such a time SADC adopts a single, comprehensive 

Protocol to address this crime. 

Before the adoption of the Gender Protocol in 2008 and the Action Plan in 2009 and 

during the deliberations on the possible adoption of the Palermo Protocol, the Migration 

Dialogue for Southern Africa (MIDSA) programme was initiated by IOM and its 
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partners513 in 1999. MIDSA was established for senior SADC officials to discuss 

migration issues of common concern.514 In 2001, a need to make an assessment on 

trafficking in the SADC region was agreed upon. This resulted in a six-month Research 

Study on Trafficking in SADC conducted by the IOM’s Regional Office for Southern 

Africa which among other things recommended different measures including,515 

implementation of the Palermo Protocol by SADC countries, adoption of national 

legislation dealing specifically with human trafficking, data collection and information 

sharing as well as adopting regional and bi-lateral agreements aimed at preventing 

trafficking, and protecting the rights and dignity of trafficked persons.516 This was 

followed by two research workshops, one held in Mozambique and the other in Blantyre, 

Republic of Malawi.517 The recommendations made in both workshops were similar to 

those of the very first workshop, except for the recommendation made in Blantyre for 

SADC governments to develop national legislation that specifically criminalises 

trafficking and to further consider harmonising such legislation throughout the region 

and where possible, ensure that such legislation has applicability.518 Furthermore, the 

parties involved recommended that SADC member states work towards the drafting and 

adoption of a SADC Protocol on Trafficking in Persons and Migrant Smuggling.519 

These recommendations were given emphasis in the summary report compiled at the 

                                                           
513The Southern African Migration Project (SAMP); International Migration Programme (IMP); and United 

States’ Immigration and Naturalization Service. 
514International Organization for Migration (IOM) (n 1) 18. 
515International Organization for Migration ibid. 
516International Organization for Migration (IOM) (n 1) 133-135. 
517MIDSA Workshop Report:  Trafficking in Persons, held on the 7-9 October 2002, Maputo, Republic of 

Mozambique. See also, MIDSA Workshop Report: Trafficking and Migrant Smuggling held on the 20 – 22 

September 2004, Blantyre, Republic Of Malawi. In this workshop the governments of Angola, Botswana, 

the Democratic Republic of the Congo, Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, 

South Africa, Seychelles, Swaziland, Tanzania, Zambia and Zimbabwe as well as observers from the UN 

High Commission for Refugees (Malawi), UNICEF (Malawi), the US Embassies in Malawi and Pretoria, 

the African Union, the UNODC, the UK and Northern Ireland High Commission (Pretoria, South Africa), 

the Royal Norwegian Embassy (Malawi), UNFP (Malawi), and the University of South Africa (UNISA) 

were represented. 
518MIDSA Workshop Report: Trafficking and Migrant Smuggling, held on the 20 – 22 September 2004, 

Blantyre, Republic Of Malawi. 
519MIDSA Workshop Report ibid.   
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2008 workshop held in South Africa.520 It is therefore argued that, the recommendations 

made during all the MIDSA workshops led to the adoption of both the Gender Protocol 

and the Ten Year SADC Action Plan. The question that remains is whether these 

instruments are sufficient in addressing human trafficking and the question is answered 

in the discussion below. 

4.3.1 SADC Gender and Development Protocol  

Before the revision of the SADC Treaty, human trafficking amongst other issues was not 

an integral part of SADCC policies and programmes as shown above.521 Instead, 

Member States adopted a framework of cooperation by way of establishing protocols in 

areas such as use of natural resources, regional solidarity and security and regional 

equitable economic development.522 However, this changed with the adoption of the 

SADC Gender and Development Protocol adopted in 2008.523 This Protocol developed 

from the 1997 Declaration on Gender and Development supplemented by a 1998 

Addendum dealing with violence against women, which called for states to consider the 

drafting of a legally binding instrument on the prevention of violence against women and 

                                                           
520MIDSA Workshop Report: Regional Protection Mechanisms for Victims of Human Trafficking in Southern 

Africa held on the 23-25 April 2008, Durban, South Africa. The workshop participants in their 

recommendations highlighted that in order to afford victims of trafficking protection, development and 

implementation of comprehensive anti-trafficking laws is of necessity. 
521Refer to paragraph 4.1 above of this chapter wherein SADC’s main objectives are outlined. Other issues 

that were not part of SADCC policies and programmes include for instance poverty alleviation, gender 

mainstreaming and HIV/AIDS. See, Warioba CM and Luhanga AM “SADC initiative aimed at combating 

gender-based violence” in Centre for Human Rights Gender based violence in Africa: Perspectives from 

the continent 32-34. 
522Article 5 (1) and 21 (3) of the SADC Treaty before the addition of the three final objectives being 

HIV/AIDS, poverty eradication and mainstreaming of gender issues. See also, Warioba CM and Luhanga 

AM (n 522) 32-34. 
523What lead to the adoption of the SADC and Gender Development Protocol (herein after the Gender 

Protocol) was the reform of SADC as an institution and the inspiration drawn from international 

precedents, such as the Beijing Declaration and Platform of Action, the SADC Declaration on Gender and 

Development and its Addendum followed by the setting up of a Gender Unit to promote gender equality 

and to advise SADC structures on matters pertaining to gender as per the commitment of the SADC 

Member States in the Declaration on Gender and Development. See also, Viljoen F 2012 International 

Human Rights Law in Africa 486 and Warioba CM and Luhanga AM (n 522) 34-39. 
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children.524 Therefore, in the main, the Protocol deals with gender based violence 

against women. As shown in chapter 3, gendered-based violations of human rights, 

particularly against women and girls, are one of the root causes of trafficking and a key 

feature of the trafficking process.525 As such, it is not unexpected that the Gender 

Protocol has provisions on human trafficking. Furthermore, it differs from most existing 

binding instruments particularly those already discussed in chapter 3 such as the 

Palermo Protocol and the African Women’s Protocol in that it consists of a number of 

practical provisions that entail clear requirements and 28 time-bound targets in 

compliance with one of its objectives.526 Whereas the Palermo Protocol and the African 

Women’s Protocol left it upon member states to decide how and when they will adopt 

mechanisms to curb human trafficking.527 Therefore, it is imperative to analyse how and 

to what extent the Gender Protocol differs from the Palermo Protocol and the African 

Women’s Protocol in order to establish which instrument is better suited in addressing 

this crime. 

The Gender Protocol has been ratified by 13 of the 15 SADC countries and as such 

came in force in September 2012.528 It is the only binding instrument in SADC that 

addresses human trafficking and defines the crime as: 

“the recruitment, transportation, harbouring or receipt of persons, by means of 
threat, abuse of power, position of vulnerability, force or other forms of coercion, 
abduction, fraud or deception to achieve the consent of a person having control over 
another person for the purpose of amongst other things, sexual and financial 
exploitation”.529 

There are certain similarities between the Gender Protocol and Palermo. First, the   

definition of human trafficking in the Gender Protocol also consists of three constitutive 

elements being an action, means and purpose. Second, the Gender Protocol also fails 

                                                           
524Paragraph 26 of an Addendum to the 1997 Declaration on Gender and Development, adopted at Grand 

Baie, Mauritius on 14 September 1998.See also, HSRC (n 450) 37. 
525Refer to paragraph 3.2.3 of chapter 3 of this dissertation. 
526Article 3 (d) of the SADC Gender Protocol. 
527Compare article 4 (2) of the African Women’s Protocol and article 5 and 6 of the Palermo Protocol with 

article 20 (5) of the SADC Gender Protocol. 
528Morna C L, Dube S and Makamure L 2015 ‘SADC Gender Protocol Barometer 2015: Chapter 5, Gender 

Based Violence’ Tracking table GBV in the SADC region 2009-2015 page 179. 
529Article 1 (2) of the SADC Gender Protocol.  
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to define concepts like sexual exploitation. Third, there is also a non-exhaustive list of 

unclear language and general concepts like “for the purpose of” amongst other things...’ 

Though it is clear that the reason behind the failure to define sexual exploitation in the 

Palermo was without prejudice, in order to afford member states an opportunity to 

address issues like prostitution in their domestic laws,530 it is argued that SADC 

countries missed an opportunity to define and clarify the concept. This definition would 

have played two key roles. Firstly, it would have ensured that when the Gender Protocol 

is translated into domestic criminal law, the principle of legality (nullum crimen sine lege) 

is complied with and that the offence is clearly defined in law. This in turn will enable the 

person committing a criminal offence to know from the wording of the relevant provision 

what acts or omissions will make him/her liable for trafficking a victim for purposes of 

sexual exploitation.531 Secondly, SADC countries will have a uniform definition of what 

sexual exploitation entails at the sub-regional level, which can also assist Member 

States in their quest to deal with this problem, which is trans-national, and a common 

problem in many SADC countries. SADC Member States could have also referred to the 

Annotated Guide to the Trafficking Protocol, which is mainly aimed at assisting legal 

practitioners in the development of a human rights framework for national anti-trafficking 

laws.532  

With regards to the African Women’s Protocol, although the Gender Protocol is primarily 

on gender and the African Women’s Protocol is primarily on women’s rights, both these 

protocols outline the definition of human trafficking which therefore makes it imperative 

                                                           
530United Nations General Assembly 2000 ‘Interpretative notes for the official records (travaux 

préparatoires) of the negotiation of the United Nations Convention against Transnational Organized 

Crime and the Protocols thereto’ A/55/383/Add.1 para 64 in page 12.( Gallagher and as per the travaux 

preparatoires). 
531In terms of the Max Planck Encyclopedia of Public International Law the principle of  legality means that 

an act can be punished only if, at the time of its commission, the act was the object of a valid, sufficiently 

precise, written criminal law to which a sufficiently certain sanction was attached. See also, ICRC ‘Rule 

101. The Principle of Legality’ Customary IHL Database. 
532Jordan A D (n 393) 13. In terms of this Guide sexual exploitation may be defined to mean the 

participation by a person in prostitution, sexual servitude, or the production of pornographic materials as a 

result of being subjected to a threat, coercion, abduction, force, abuse of authority, debt bondage or 

fraud.  
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to test the definitions against each other to see to what extent the Gender Protocol 

differs or is similar to the Women’s Protocol. The Women’s Protocol obliges State 

Parties to prevent and condemn trafficking only in relation to ‘women’, whereas the 

Gender Protocol refers to ‘persons’ which means its definition is broader despite it being 

gender focused.533 Furthermore, the Gender Protocol provides for the protection of girls 

from economic exploitation, trafficking and all forms of abuse including sexual abuse.534 

Whereas the African Women’s Protocol provides for the protection of the girl child from 

all forms of abuses, without going into details in relation to human trafficking.535 

Therefore, as rightly stated by Forere and Stone, the Gender Protocol is an important 

development in children’s rights in that it has brought the realisation of child trafficking at 

the sub-regional level.536 

As stated above, the Gender Protocol consists of time frames for achieving its 

objectives and for that reason it can be said to be a rather unique and ambitious 

instrument compared to other instruments. The first target in respect of human 

trafficking requires member states to enact and adopt specific legislative provisions to 

prevent human trafficking and to provide holistic services to survivors by 2015.537 As 

Viljoen correctly states, by identifying precise and tangible indicators, the Gender 

Protocol has raised the bar of expectations and has increased the accountability 

potential of the state reporting process.538 This is proven by the fact that in terms of the 

Gender Protocol Barometer539 between 2008 and 2015, 12 of the 15 SADC countries 

                                                           
533Article 4 (1) (g) of the African Women’s Protocol. 
534Article 11 (1) (d) of the SADC Gender Protocol. 
535Article 12 (1) (c) of the African Women’s Protocol. 
536Forere M and Stone L 2009 ‘The SADC Protocol on Gender and Development: Duplication or 

complementarity of the African Union Protocol on Women’s Rights’ (9) African Human Rights Law Journal 

448. 
537Article 20 (5) (a) of the SADC Gender Protocol. 
538Viljoen F 2009 ‘An introduction to the Protocol to the African Charter on Human and Peoples’ Rights on 

the Rights of Women in Africa’ 16 Wash. & Lee J. Civil Rts. & Soc. Just. 11 page 28. 
539The Gender Protocol Barometer benchmarks progress made by SADC countries towards achieving 

targets of the SADC Gender Protocol by 2015. The first Barometer was published in 2009 by Gender 

links and it has since been published every year till to date. 
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adopted human trafficking laws,540 and only three do not have specific legislation on 

trafficking,541 as such, the majority of SADC countries have complied with Article 20 (5) 

(a) of the Gender Protocol. With regards to providing holistic services to survivors, the 

SACTAP programme was initiated by the International Organisation of Migration has 

been able to assist SADC countries in trying to meet targets outlined in Article 20. For 

instance, this counter-trafficking programme covers most of the SADC countries and is 

based on four key components of counter-trafficking intervention542 and one of them is 

victim assistance. 

In terms of the second target, Member States are required to put in place mechanisms 

by which all relevant law enforcement authorities and institutions may eradicate human 

trafficking networks operating nationally, regionally and internationally.543 Another 

organisation that has been able to assist the region in complying with Article 20 is the 

Southern African Regional Police Chiefs Co-operation Organisation (SARPCCO),544 

which became known as the primary force for the prevention and fighting of cross-

border crime in Southern Africa when it was formed in 1995, by 11 SADC Member 

States.545 This organisation is aimed at, amongst other things, carrying out regular 

reviews of joint crime management strategies in view of changing national and regional 

needs and priorities; ensuring efficient operation and management of criminal records 

and efficient joint monitoring of cross-border crime taking full advantage of the relevant 

facilities available through INTERPOL; and to make relevant recommendations to 

                                                           
540Those countries are Botswana, DRC, Lesotho, Madagascar, Mauritius, Mozambique, Seychelles, South 

Africa, Swaziland, Tanzania, Zambia, and Zimbabwe, see, Morna C L, Dube S and Makamure L (n 529) 

182. 
541Malawi, Namibia and Angola do not specific legislation on human trafficking. However, Namibia has a 

draft bill which parliament is yet to pass. Therefore, Namibia and Malawi combats trafficking under its 

existing legislation. 
542The SACTAP programme covers South Africa, Angola, Botswana, Lesotho, Madagascar, Malawi, 

Mozambique, Swaziland, Tanzania, Zambia and Zimbabwe. See also, UNESCO ‘Human Trafficking in 

South Africa: Root Causes and Recommendations’ Policy Paper No 14.5 (E) page 51. See also, 

International Organisation for Migration 2011 ‘Counter-trafficking’ 31 Jan 2011. 
543Article 20 (5) (b) of the SADC Gender Protocol. 
544The SARPCCO was formed in 1995 in Zimbabwe and this regional organisation is supported by the Sub-

Regional Bureau of INTERPOL in Harare which coordinates its activities and programmes. 
545Namely Angola, Botswana, Lesotho, Malawi, Mauritius, Namibia, South Africa, Swaziland, Tanzania, 

Zambia and Zimbabwe and were later joined by the Democratic Republic of Congo and the Seychelles. 
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governments of member countries in relation to matters affecting effective policing in the 

Southern African region.546 

 

The third target requires Member States to put in place harmonized data collection 

mechanisms to improve data collection and reporting on the types and modes of 

trafficking to ensure effective monitoring.547 Another key component of SACTAP 

includes research and data collection for statistical purposes and to know the extent of 

trafficking in the region.548 The SARPCCO organization is also involved in preparing and 

disseminating relevant information on criminal activities as may be necessary to benefit 

SADC members to contain crime in the region. 

 

The fourth target requires Member States to enter into bilateral and or multilateral 

agreements to combat human trafficking amongst countries of origin, transit and 

destination countries.549 In 1997 the SARPCCO Multilateral Cooperation Agreement on 

Combating Crime within the Region was signed by SARPCCO members,550 being 13 of 

the 15 SADC countries and came into effect in 1999. In the agreement there are 

expected commitment and objectives551 some of which are outlined under the 

discussion of the third target.  The Agreement allows for police officers of the region to 

enter countries of other Member States, with the authority to do so, in order to conduct 

police investigations. 

 

In terms of the last target, member states are required to assist law enforcement 

officials by ensuring that they put in place capacity building, awareness raising and 

                                                           
546Southern African Development Community: Police (SARPCCO) 2012. 
547Article 20 (5) (c) of the SADC Gender Protocol. 
548UNESCO (n 543) 51. See also, International Organisation for Migration (n 543). 
549Article 20 (5) (d) of the SADC Gender Protocol. 
550Namely Angola, Botswana, Lesotho, Malawi, Mauritius, Namibia, South Africa, Swaziland, Tanzania, 

Zambia and Zimbabwe and were later joined by the Democratic Republic of Congo and the Seychelles. 
551The objectives are to promote, strengthen and perpetuate cooperation and foster joint strategies for the 

management of all forms of cross-border and related crimes with regional implications  to formulate 

systematic regional training policies and strategies taking into account the need and performance 

requirements of the regional police services/ forces and to carry out any such relevant and appropriate 

acts and strategies for purposes of promoting regional police cooperation and collaborations as regional 

circumstances dictate. 
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sensitisation campaigns.552 SACTAP has also been involved in information and 

awareness raising, capacity building of law enforcement agencies and NGO service 

providers.553 Since its inception, SACTAP has played a major role in SADC on the basis 

that it was able to establish a national toll free Trafficking helpline in South Africa, 

Zambia and Zimbabwe.554 There has been over 3000 government officials and 

members of the civil society that have been trained in the region and MIDSA workshops 

conducted for high level officials who are involved in legislative policy and 

development.555  

 

Moreover, the SADC Gender Protocol Alliance adopts the SADC Gender Protocol 

Barometer, which is used as a yearly benchmark of progress towards achieving the 28 

targets of the SADC Gender Protocol.556 In respect of human trafficking, since the 

adoption of the very first barometer in 2009 to date, the only results captured on human 

trafficking is in respect of the number of SADC countries that have adopted human 

trafficking specific legislation. For instance, the 2015 Barometer shows that there has 

been an increase in the adoption of human trafficking laws as indicated above as 

compared to 2009 when it was only three countries.557 With regards to provision of 

services to human trafficking victims, the 2015 Barometer shows that South Africa has 

been able to provide shelter in particular to the human trafficking survivors through the 

                                                           
552Article 20 (5) (e) of the SADC Gender Protocol. 
553UNESCO (n 543). See also, International Organisation for Migration (n 543). 
554For instance, in South Africa the 24hour toll free helpline is known as BLOW THE WHISTLE: 0800 555 

999, See, EYE on Human Trafficking 2006 ‘A Bulletin of News, Information and Analysis on Trafficking in 

Persons in Southern Africa’ Trafficking International Organization for Migration Pretoria South Africa, 

Issue 11/2006. 
555International Organisation for Migration (n 543). 
556The SADC Gender Protocol Alliance is a “network of civil society networks” which was formed in 2005 

and was involved in campaigning for the adoption, and now the implementation of the SADC Gender 

Protocol. Since 2009 Gender Links has led the Alliance to conduct research, monitor and evaluate the 

campaign and governments' progress towards implementation of the key provisions of the Protocol, in the 

annual SADC Gender Protocol Barometer. See, Gender Links 2015 “Southern Africa Gender Protocol 

Alliance: About the Alliance”. 
557Those three countries which had human trafficking laws in 2009 are Madagascar, Mozambique and 

Zambia. See, Morna C L, Dube S and Makamure L (n 529) 181 and 182. 
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Saartjie Baartman Centre.558 The Barometer also indicates that in 2009, nine of the 

SADC countries had accessible, affordable and specialised services, including legal aid 

to survivors of Gender Based Violence, and in 2015, there are 14 of SADC countries 

with such services for survivors.559 With that being said, it is argued that the latter 

information on services provided to survivors is given in a vague manner. In that, one is 

not certain whether this refers to survivors of domestic abuse, lesbians or human 

trafficking victims and as such makes it difficult to rely on this data without knowing for 

sure that it specifically refers to human trafficking victims. It is therefore argued that, in 

terms of the 2015 Barometer South Africa is the only country with services for human 

trafficked victims. Apart from this gap, one finds another gap, which lies in the fact that, 

the Barometers has no indication of any prosecutions with regards to human trafficking 

offences, especially in those SADC countries with trafficking laws.  

 

The question then becomes, what hinders SADC countries in achieving the targets 

outlined in the Gender Protocol? The Gender Alliance notes in its 2015 Barometer that 

the difficulty in meeting targets of the Gender Protocol is caused by a lack of political 

commitment and limited resources.560 It has been further noted by the Chair of the 

Gender Protocol Alliance that another concern lies in the variable performance between 

SADC countries, which may be attributed to the fact that SADC countries vary greatly in 

size and performance and that is why some countries have come close to reaching 

certain targets, while others still lag behind.561 It is therefore safe to conclude that not all 

the five human trafficking targets have been met by all SADC countries. 

                                                           
558The Saartjie Baartman Centre in Cape Town is the first multi-disciplinary service (one stop) centre for 

abused women and children and assists victims of domestic violence, human trafficking, lesbian and gay, 

bisexuals, transgender and intersex  (LGBTI) persons. See, Morna C L, Dube S and Makamure L (n 529) 

211. 
559In 2009 those countries are: Angola, Lesotho, Mauritius, Mozambique, Namibia, Seychelles, South 

Africa, Zambia and Zimbabwe. In 2015 the additional countries are: Botswana, DRC, Malawi, Swaziland 

and Tanzania. See, Morna C L, Dube S and Makamure L (n 529) 182. 
560Morna C L, Dube S and Makamure L (n 529) 181. 
561Statement by the Chair of the SADC Gender Protocol Alliance, Emma Kaliya, at the Task Team meeting 

to review the SADC Gender Protocol. 
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It is also important to note that although human trafficking is expressly provided for in 

the Gender Protocol, the provisions dealing with human trafficking in particular have not 

been invoked by the African Commission and the African Court as far as the research 

conducted is concerned. Furthermore, as shown above, even though there are 

organisations that have been addressing human trafficking in the region there are 

protocols such as the SADC Protocol on Extradition and the SADC Protocol on Legal 

Mutual Assistance, which have not, been utilised in addressing this transnational crime. 

Therefore, what follows below is an analysis of how these protocols can be utilised by 

SADC countries and to what extent they would be beneficial in addressing this crime. 

4.3.2 SADC Protocols on Mutual Assistance in Criminal Matters of 2002 

From the previous chapters and what has been discussed above it is clear that human 

trafficking is also transnational in nature. This is further confirmed by the 2014 TIP 

Report, which notes that Malawian victims of sex and labor trafficking for instance have 

been identified in Mozambique, South Africa, Zambia, Tanzania, and Europe. According 

to Watney what is concerning is the fact that, in cases of transnational trafficking, 

investigations and prosecutions of the crime are still confined to the borders of the 

state.562 Furthermore, traffickers according to Kahombo have been able to take 

advantage of national border barriers and the differences of the judicial systems of the 

different SADC countries and their reluctance to cooperate with each other, in order to 

escape prosecutions.563 Therefore, considering the fact that SADC compromises of 15 

countries, the question becomes how these countries can ensure that perpetrators are 

indeed investigated and convicted in cases where the perpetrator committed the crime 

outside the borders of his/her state in which the crime was committed or where the 

effect of the crime was felt without interfering with each other’s state sovereignty and 

territorial integrity.564 To answer the latter question it is therefore imperative to define 

                                                           
562Watney M 2012 ‘A South African perspective on mutual legal assistance and extradition in a globalisation 

world’ Vol. 15 No. 2 PER/PELJ page 292/569. 
563Kahombo B 2010 “Judicial cooperation in criminal matters based on the ECCAS, COMESA and SADC 

Treaties” Konrad Adenauer Stiftung, Volume 5 African Law Study Library. See chapter 5 of this 

dissertation for the discussion on the different legal systems found in SADC countries.  
564Watney (n 563) 293/569. 
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what is meant by mutual legal assistance, and to establish whether the SADC Protocol 

on Mutual Assistance can be used as the legal basis for international cooperation 

amongst SADC countries in order to combat human trafficking. 

The Protocol on Mutual Assistance in Criminal Matters is a Protocol that sets the 

framework for mutual legal assistance between the State Parties of the SADC region. 565 

The Protocol defines mutual legal assistance as any assistance given by the requested 

state in respect of investigations, prosecutions or proceedings in the requesting state in 

a criminal matter, irrespective of whether the assistance is sought or is to be provided 

by a court or some other competent authority.566 By criminal matters, it is meant 

investigations, prosecutions or proceedings relating to offences concerning 

transnational organised crime (which is inclusive of human trafficking), corruption (which 

is one of the factors enabling the successive continuation of human trafficking), taxation, 

custom duties and foreign exchange control.567 Therefore, this Protocol can be utilised 

in a large number of cases involving trafficking in persons whereby national authorities 

need the assistance of other States for the successful investigation, prosecution and 

punishment of offenders.568 In turn, the ability to assert jurisdiction and secure the 

presence of an accused offender in the State’s territory will and can accomplish an 

important part of the task, even though it might not complete it.569 

In terms of this Protocol, assistance to be provided by the requested state includes 

locating and identifying persons, providing all necessary information, search and 

seizure, taking of evidence and ensuring the availability of detained persons in assisting 

in possible investigations amongst other things.570 This assistance is to be provided 

without regard to whether the conduct ((in this case human trafficking) which is the 

subject of investigation, prosecution, or proceedings in the requesting state also 

                                                           
565Protocol on Legal Assistance in Criminal Matters signed on the 3rd of October 2002 in Luanda, Angola 

and came into force on the 1st of March 2007 (herein after referred to as the MLA Protocol). 
566Article 2 (2) of the Protocol on Mutual Assistance in Criminal Matters. 
567Article 2(3) of the Protocol on Mutual Assistance in Criminal Matters. 
568Gallineti (n 56) 46. 
569Gallineti ibid. 
570Article 2 (5) of the SADC Protocol on Mutual Legal Assistance. 
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constitutes an offence under the laws of the requested state.571 The only time this 

Protocol will not apply is when a trafficker is detained with a view of extraditing him/her, 

or the trafficker in custody is transferred to serve sentences, or when there is 

enforcement of criminal judgments in the requested state that are imposed in the 

requesting state.  

One example to illustrate how the SADC MLA Protocol could have been utilised is with 

regards to the Malawi situation involving the detainment of two men at the Karonga 

border transporting 25 girls and four boys as noted in the 2014 Trafficking in Persons 

Report.572 The civil societies involved in the investigation of the incident speculated that 

those children were being trafficked for purposes of early marriage and forced labour 

under the pretense of receiving religious education in Tanzania.573 Unfortunately, 

charges against one suspect were dropped (reasons are unknown), while the second 

suspect fled after being granted bail and currently remains at large.574 It is clear from the 

information given in this report that those children were being trafficked to Tanzania, the 

arrest happened in Malawi, and as such, Malawi in this case would have been a 

requesting state requesting Tanzania to assist with the investigation and prosecution of 

the men who were arrested. Secondly, although Malawi has not yet adopted anti-

trafficking legislation and Tanzania has adopted anti-trafficking legislation known as the 

2008 Anti-Trafficking in Persons Act the Protocol could still be utilised because regard is 

not given to whether this crime constitutes an offence under the laws of both 

countries.575 Therefore, if Tanzania and Malawi in this instance had utilized the SADC 

MLA Protocol; chances are that the suspect whose charges were dropped would have 

been successfully prosecuted if there was concerted effort in the investigation and 

sharing of information between the two countries. In respect of the suspect that fled, he 

would have not found a safe haven in either Malawi or Tanzania because both countries 

would have been on the lookout for him, particularly because his identity, nationality and 

                                                           
571Article 2 (4) of the SADC Protocol on Mutual Legal Assistance. 
572Trafficking in Persons Report 2014 “Country Narratives: Malawi” United States of America. 
573Trafficking in Persons Report 2014 “Country Narratives: Malawi” United States of America. 
574Trafficking in Persons Report 2014 “Country Narratives: Malawi” United States of America. 
575In Malawi Stakeholders have drafted a human trafficking bill but parliament has not yet passed it. 
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location of the suspect who was the subject of the investigation, prosecution or 

proceedings as per provisions of the MLA Protocol would have been shared amongst 

the two countries.576 

Currently, the only thing that would prevent Malawi and Tanzania from utilising the 

Protocol is the status of ratification of the instrument. The Malawian government has 

only signed the SADC MLA Protocol and it is yet to ratify it, whereas Tanzania has 

ratified the Protocol. 577 However, it is argued that due to the fact that, the Malawian 

government has signed the Protocol, the government is therefore obliged to refrain from 

acts that would defeat or undermine the Protocols objective and purpose, in the same 

breath, the government could then have utilised the Protocol to achieve its objective and 

purpose.578 

Some of the SADC countries have entered into bilateral agreements on mutual 

assistance such as the Mozambican and South African governments in respect of 

cooperation and mutual assistance in the field of crime combating.579 However, there is 

no proof in my research that indicates that this agreement or any of the agreements 

have been utilised in a human trafficking case.  

Considering the fact that the main purpose of mutual legal assistance is different from 

extradition, in that the SADC Protocol on Mutual Assistance does not apply when a 

trafficker is detained with a view of extraditing him/her, there is a need to also make use 

of the SADC Protocol on Extradition in order to fill the gap that exists in the Mutual 

Assistance Protocol. Therefore, see the discussion below of the SADC protocol on 

Extradition and to what extent it would be beneficial in addressing human trafficking. 

                                                           
576Article 3 (a) and 5 (a) of the SADC Protocol on Mutual Assistance. 
577Ministry of Foreign Affairs and International Cooperation 2013 ‘Republic of Malawi’. Tanzania ratified the 

SADC Protocol on Mutual Assistance  on the 20th of August 2004. 
578UNICEF 2014 ‘Convention on the Rights of the Child’. 
579Agreement between the Government of the Republic of Mozambique and the Government of the 

Republic of South Africa in respect of cooperation and mutual assistance in the field of crime combating 

concluded on the 28 of February 1995 in Cape Town, entered into force on 28 February 1995, No 45783. 



  

116 

 

4.3.3 SADC Protocol on Extradition of 2002 

In general terms, as indicated above, mutual legal assistance entails a process of 

intergovernmental legal cooperation involving the investigation, prosecution and 

punishment of criminal offenders examples of which are discussed above and the same 

can be said with regards to extradition. However, although somewhat similar, these 

concepts have different meanings. They differ in that, mutual legal assistance refers to 

the cooperation of two or more countries regarding investigation, prosecution and 

judicial proceedings in relation to crimes, while extradition refers to a formal process by 

which a person is surrendered by one state to another. The latter explains why the 

SADC MLA Protocol does not accommodate extradition of criminal offenders. 

Extradition finds application with regards to human trafficking in that, perpetrators of this 

crime may be sought for prosecution or may have been convicted and now sought for 

the enforcement of a sentence in the prosecuting state. The aforementioned may be 

achieved by SADC countries by utilising the SADC Protocol on Extradition in cases 

where a trafficker needs to be extradited to another country,580 which is in line with 

Article 15 of the AU Convention that deals with Extradition.  

The SADC Extradition Protocol does not provide the offences in respect of which 

extradition may be granted, but instead provides that extraditable offences are offences 

that are punishable under the laws of both involved countries.581 Furthermore, human 

trafficking will have to be punishable under the laws of both State Parties involved by 

imprisonment or other deprivation of liberty for a period of at least one year, or by a 

more severe penalty.582 This refers to dual criminality, which is intended to ensure each 

state that it can rely on corresponding treatment. In terms of the Protocol, extradition 

may be refused in a number of circumstances which include, a situation where the 

offence for which extradition is requested is of a political nature, if the person  whose  

extradition  is requested  has, under  the law of either State  Party,  become  immune  

                                                           
580Protocol on Extradition signed on 3 October 2002 in Luanda, Angola, entered into force on 1 September 

2006. 
581Article 3 (1) of the SADC Protocol on Extradition. 
582Article 3 (1) of the SADC Protocol on Extradition. 
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from  prosecution  or  punishment for  any reason , including lapse of time or amnesty 

and if  the  person   whose  extradition  is  requested  has  been,  or  would  be 

subjected in the Requesting State to torture or cruel, inhuman or degrading treatment  

or punishment amongst other factors.583 

To illustrate how this Protocol may be utilised with regards to human trafficking cases, if 

X (trafficker) is from South Africa and he/she traffics Y (victim) to Mozambique for forced 

labour. X then traffics 10 girls below the ages of 14 from Mozambique to South Africa 

for purposes of sexual exploitation. X is then arrested in South Africa and in the 

meantime, the victims in Mozambique are rescued and it is found that X was involved in 

the trafficking of those victims. Mozambique can therefore request South Africa to 

extradite X to Mozambique for human trafficking. This is possible because both 

countries have human trafficking laws in their countries. Furthermore, In South Africa 

traffickers may be subject to a fine not exceeding R100 million or imprisonment 

(including life imprisonment) without an option of a fine or both.584 In Mozambique, the 

Act provides a penalty of imprisonment of 16 to 20 years.585 Both countries have also 

ratified the SADC Protocol on Extradition. This shows that the Protocol could easily find 

application.  

However, there have been a few shortcomings of the extradition process noted in the 

UNODC manual on mutual assistance and extradition which include, the different legal 

systems found in different countries as well as the different traditions for creating and 

incorporating international law as discussed below under the non-treaty section.586 

These challenges are applicable in both extradition and mutual legal assistance 

processes. 

Furthermore, SADC countries are encouraged to conclude bilateral and multilateral 

agreements in order to enhance the effectiveness of extradition.587 This has been seen 

                                                           
583Article 4 of the SADC Protocol on Extradition. 
584Section 4(1) and (2) of the Trafficking in Persons Act of 2013.  
585Artice 10 of the Law NO. 6/2008. 
586UNODC 2012 Manual on Mutual Legal Assistance and Extradition page 12. 
587Article 9 (9) of the SADC Protocol on Extradition. 
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with some SADC countries like South Africa that has extradition agreements with 

Botswana, Lesotho, Malawi and Swaziland.588 However, in terms of this research there 

is no evidence found indicating that these agreements have been used in human 

trafficking cases. 

As indicated above, the successful operation of transnational trafficking is fuelled by 

certain factors such as corruption, which if not addressed will continue to undermine any 

efforts made by SADC to combat human trafficking. It is therefore imperative to discuss 

the SADC Protocol against Corruption in order to establish how it finds application with 

regards to human trafficking as discussed below. 

4.3.4 SADC Protocol against Corruption of 2001 

Corruption like human trafficking is known for its effects on development, economy and 

well-being of populations, while human trafficking effects include extensive violations of 

human rights as outlined in the previous chapters. Corruption has different definitions 

ascribed to it, but for purposes of this study, the definition used will be that of the SADC 

Protocol against Corruption.589 In terms of this Protocol, corruption includes amongst 

other activities bribery or any other behaviour in relation to persons entrusted with 

responsibilities in the public and private sectors, which violates their duties for their own 

benefit.590 Efforts to combat trafficking and corruption in most conducted research 

concentrates on these crimes independently from each other.591 However, recent 

                                                           
588International Legal Relations 2010 ‘Extradition and Mutual Legal Assistance in criminal matters treaties’ 

Department of Justice and Constitutional Development. 
589Corruption is defined by the World Bank as “the abuse of power for private benefit” see, The World Bank 

Report 1997 ‘Helping countries combat corruption: the role of the World Bank’ report compiled by this 

report was compiled by the Poverty Reduction and Economic Management (PREM) Network of the World 

Bank. See also, the definition of corruption by the Transparency International which defines it as “the 

abuse of entrusted power for private gain”. 
590Article 1 and 3 of the SADC Protocol against Corruption signed on 14 August 2001 in Blantyre, Malawi 

and entered into force on 6 August 2003 (Hereinafter referred to as the Protocol against Corruption). 
591United Nations Office on Drugs and Crime 2011 ‘Issue Paper: The role of corruption in trafficking in 

persons’’ page 4. 
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research conducted by scholars592 and international organisations593 have increasingly 

cited corruption as a key reason that facilitates human trafficking in a number of ways.  

According to Kendall, the Anti-Corruption Research Network and Transparency 

International corruption comes into play at any stage of trafficking.594 They show this by 

examining the three main phases (elements) of trafficking. They contend that in the 

recruitment phase, traffickers employ various methods and individuals such as agencies 

and middle-men to recruit victims. In this phase, corruption involves traffickers paying 

bribes to public agents or organisations to purchase permits for fake recruitment 

agencies, and buying the silence of government officials in order to protect the 

recruitment agents.595 In the transit phase, corruption most likely happens at border 

crossings if international travel is involved. Traffickers procure falsified passports and 

visas and bribe consular staff; airline personnel and border control officers to smuggle 

trafficked persons across borders.596 In addition, some traffickers bribe companies or 

taxi and bus drivers for the use of their transport vehicles in the internal trafficking. In 

the exploitation phase when the victim reaches the destination, police and other officials 

are bribed to turn a blind eye, so that the brothel owner or employer of trafficked 

persons can stay in business. In cases where a raid or arrest happens, corruption may 

be used to pay off police, prosecutors, or magistrates to have the charges dropped.597 

In instances where trafficked workers do not have funds to bribe the officials, they are 

abused and deported. 

From the above, a link between corruption and human trafficking is successfully and 

clearly shown. Add to that, the political will of SADC countries to combat corruption is 

                                                           
592Scholars such as Kendall V M, Holmes L, Jan Van Dijk and Fanny Klerx-Van Mierlo. 
593United Nations on Drugs and Crime Regional Office for Southern Africa, Anti-Slavery and Transparency 

International and corruption watch. 
594Kendall V M 2011 “Greasing the Palm: An Argument for an Increased Focus on Public Corruption in the 

Fight against International Human Trafficking” Vol. 44 Cornell International Law Journal, page 35. 
595Kendall (n 595) 35-36. See also, Transparency International 2011 ‘Working Paper: Corruption and 

Human trafficking’’ TI Working Paper # 03/2011. See also, Tremblay M 2014 ‘Human Trafficking and the 

Anti-Corruption Agenda’ The Anti-Corruption Research Network. 
596Van Dijk J and Klerx-Van Mierlo F ‘Indicators of corruption: further explorations of the link between 

corruption and implementation failure in anti-trafficking policies’ page 17.  Kendall (n 595) 35. 
597Van Dijk J and Klerx-Van Mierlo F (n 597) 17.  Kendall (n 595) 36. See also, Tremblay (n 596). 
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also shown by the adoption of the Corruption Protocol which covers all the corruption 

acts stated above. The latter is evidenced by the terminology used in Article 1 of the 

Protocol such as “…bribery or any other behavior...” which highlights the fact that the list 

of the acts of corruption covered by the Protocol is not exhaustive. This then means the 

Corruption Protocol may be used to prosecute any person who is found to have been 

directly or indirectly involved in corruption activities to further trafficking of persons.  

However, the successful use of the Corruption Protocol will depend on some challenges 

being overcome by SADC. For instance, even though African governments have been 

under the spotlight of Transparency International since its inception in 1993, the level of 

corruption associated with African governments is still high as per the Transparency 

International Corruption Perception Index of 2014.598 Therefore, fighting human 

trafficking under high levels of corruption hinders efforts taken by governments at large. 

Another challenge as argued by Kendall and other authors and international 

organisations lies in the fact that, although research have shown that the perpetuation 

of this trade is strongly linked to corruption, this link is still not fully taken into account 

when anti-trafficking policies and strategies are drawn up, rendering them less 

effective.599 For instance, this is evidenced by the fact that, the African Women’s 

Protocol, the Gender Protocol and the Ten Year SADC Action Plan do not have a single 

provision on corruption, which means, there is no specific Protocol that caters for 

trafficking in which corruption has been infused. Moreover, it is difficult to find data, if 

any exists, that indicates that the Corruption Protocol has been utilised in cases of 

trafficking. 

 

 

                                                           
598The Corruption Perceptions Index measures the perceived levels of public sector corruption worldwide. 

Not one single country gets a perfect score and more than two-thirds score below 50, on a scale from 0 

which indicates that the country is highly corrupt to 100 which indicates those countries are very clean. In 

sub-Saharan Africa 92% of countries score below 50 out of 100 in terms of the 2014 Corruption 

Perceptions Index.Onuoha B 2011 ‘The state human trafficking and human rights issues in Africa’ (14) 

Contemporary Justice Review pg. 159. 
599Kendall (n 595) 35. See also, Corruption Watch 2014 Corruption’s role in the grim trade of humans. 
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Concluding remarks: 

With the analysis of the SADC Protocols discussed above, it is clear that SADC only 

has one instrument being the Gender Protocol that addresses human trafficking. It is 

further clear that SADC countries have not been able to meet the five targets set out for 

combating human trafficking. The biggest impediment as indicated lies in the fact that 

SADC has been struggling in respect of implementing its protocols due to serious 

constraints such as public awareness, political will, institutional and governance 

capacity at regional and national levels.600 Moreover, SADC has a number of 

frameworks as discussed above that could be utilised to combat human trafficking 

which have never been utilised. Although the proposition is for SADC to use these 

Protocols in combating human trafficking, due to their number and scope, their contents 

need to be consolidated rather into one, comprehensive document. With all these 

challenges, SADC continues in its efforts to combat human trafficking through its 10-

Year SADC Action Plan as discussed below.  

4.4 Non-legislative means to Combat Human Trafficking in SADC: Ten Year SADC 

Strategic Plan of Action on Combating Trafficking in Persons 

Apart from the adoption of Protocols, SADC has also adopted non-legislative regional 

instruments such as declarations, memorandum of understanding, and action plans, 

which are all important sources of guidance in determining the substantive content of 

treaty-based rights and obligations.601 As ‘soft law’, these instruments can also help to 

contribute to the development of new legal norms and standards. In the area of human 

trafficking within SADC, the most significant non-legal instrument is the Ten Year SADC 

                                                           
600To date none of the Protocols mentioned have been implemented. See also, Coscione, S Minega, C. E 

and Cistac, G. 2012 ‘Proceedings of the First International Conference on Regional Integration and SADC 

Law’ (1) in Regional Integration, Rule of Law and Development: Lessons from SADC Experiences 

Universidade Eduardo Mondlane 20. 
601UNODC 2010 Asean handbook on international legal cooperation in trafficking in persons cases page 16. 
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Strategic Plan of Action on Combating Trafficking in Persons (PoA) which was adopted 

on 28 May 2009 in Maputo, Mozambique during a Ministerial Meeting on Trafficking.602  

The PoA was adopted as a result of the SADC RISDP which was adopted and 

approved by the SADC Summit in August 2003 and will be implemented over a period 

of 10 years from 2009 to 2019.603 The focal of the RISDP is thus amongst other things, 

to deepen regional integration in SADC and to align the strategic objectives and 

priorities of SADC with the policies and strategies for achieving its long-term goals. It 

further facilitates monitoring and measurement of progress by setting targets and time 

frames for goals in the various fields of co-operation. SADC Member States are also 

committed to the ideals of the AU and the NEPAD programme which identifies 

democracy and political governance, including amongst other things peace and 

security, and, the combating of illicit trafficking in arms and related materials, as 

essential prerequisite.604 This is consistent with the approach in the RISDP, which has 

however, unlike the AU and NEPAD, added trafficking in drugs and human beings to its 

list.605 

The purpose of the Plan of Action is firstly aimed at assisting Member States in 

adopting, and implementing legislative and other mechanisms as well as enhancing 

their cooperation in combating human trafficking. Secondly, it is aimed at providing a 

framework for Regional actions for sharing experience, expertise and best practices in 

order to provide guidance for further developments towards a more effective prevention, 

suppression and punishing of trafficking in persons, which in turn will result in increased 

prosecution and conviction of traffickers and adequate support and protection of victims 

and witnesses. Furthermore, the Action Plan is premised on the principles of a human 

rights approach to trafficking and the adoption of policies; programmes and policies that 

                                                           
602Record of SADC Ministerial Meeting on Trafficking. 
603Southern African Development Community: Regional Indicative Strategic Development Plan. 
604Southern African Development Community: ibid. 
605Southern African Development Community: ibid. 
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incorporate gender sensitivity; child rights focus; inter-state cooperation; criminalization 

of trafficking and participation of victims.606 

The implementation phase of the PoA is divided into a two five year implementation 

plan, which then means implementation will has taken place between 2009 and 2014. 

The total estimated budget for the first five years is USD 4,516,000.607  The second five-

year phase will take place between 2015 and 2019 and it is currently in its first year.   

The discussion below of this section evaluates how far SADC has gone in complying 

with the first phase. 

With regards to the first Five Year Implementation Matrix (2009-2014) it entails strategic 

priorities that are specified expansively, including indicators, time frames, responsible 

partners and the allocated budget (as aforementioned). For instance, the first strategic 

action is based on Legislation and Policy Measures and required SADC countries to 

have signed, ratified, domesticated and fully implemented the UNTOC and the SADC 

Protocol on Gender by 2011. 608 As of November 2015, all SADC Member States ratified 

the UNTOC.609 In respect of the Gender Protocol as of 2013, 12 of the 15 SADC 

Member states had ratified the Protocol except Botswana; Madagascar and Mauritius. 

SADC countries were also expected to have developed regional model legislation in 

trafficking in persons based on existing international, continental and regional legal 

instruments.610 To date, SADC has failed to develop regional model legislation on 

human trafficking. Furthermore, they had to provide support for the development of 

harmonized national policies and legislations, based on the Regional Model Legislation, 

which was impossible to fulfil without the model legislation. This in turn means, without 

the model legislation SADC Member States will rely on the Action Plans minimum 
                                                           

60610 Year SADC Strategic Plan of Action (n 510) 9. 
607Table 1 of the PoA pg. 2. See also the Plan of Action on pgs. 19-20 the Indicative five year budget: USD 

585,000 is allocated for legislation and policy measures; USD 960,000 is for training for skills 

enhancement and capacity building; USD 900,000 is for prevention and public awareness raising; USD 

110,000 is for victim support and witness protection; USD 355,000 is for coordination and regional 

cooperation; USD 755,000 is for research and information sharing; USD 222,000 is for monitoring and 

evaluation and USD 627,000 if allocated for resource mobilization. 
608Strategic Objective number 1 of the PoA under table 2 at 1.1 in page 25. 
609United Nations Convention against Transnational Organized Crime: Treaty collection.  
610Strategic Objective number 1 of the PoA under table 2 at 1.2 in page 25. 
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standards611 which are too broad and which may result in Member States interpreting 

them differently and thus creating different national policies. As a result, the Action 

Plan’s objective of creating a harmonised regional framework in which Member States’ 

national policies and programmes are similar and/or complimentary to one another are 

defeated. However, it is worth noting in respect of harmonization of laws, policies and 

programmes that SADC is made up of different legal systems. Some countries have the 

civil legal systems and others have either the Common Law system or others Roman-

Dutch law or a hybrid of the systems.612 Therefore, such differences need to be 

considered by SADC and should a situation arise where Member States cannot agree 

on criminal, penalty or prosecution provisions in respect of their national laws in 

combating human trafficking then there might be a need to assign the task of 

prosecuting human traffickers perpetrators to a regional court.  

The second strategic action is based on training for skills enhancement and Capacity 

Building.613 Firstly, SADC countries were required to facilitate the development of a 

Regional Child friendly and gender sensitive comprehensive Training Curriculum on 

trafficking in persons by 2011.614 SADC did not manage to draw up a training curriculum 

that is child friendly and gender sensitive. With regards to facilitating specialised 

regional training of at least 150 trainers for law enforcement personnel, customs and 

immigration officials and other departments between 2012 and 2014. Through the 

SACTAP organisation there has been over 3000 government officials and members of 

the civil society that have been trained in the region.615 

The third strategic action deals with prevention and public awareness raising. With the 

SADC Gender Protocol Barometer for instance, SADC countries have been able to 

                                                           
611Minimum standards are prevention, advocacy and awareness raising, protection, rehabilitation, 

integration, repatriation and investigation and prosecution. See also, 10 Year SADC Strategic Plan of 

Action (n 508) 10. 
612Mauritius and Seychelles have mixed legal systems based on French civil law and English common law 

and South Africa, Namibia, Botswana, Lesotho, Swaziland and Zimbabwe make use of common law 

and/or Roman-Dutch law. 
613Strategic Objective number 2 of the PoA under table 2 at page 27. 
614Strategic Objective number 2 of the PoA under table 2 at 2.2 in page 27. 
615International Organisation for Migration (n 543). 
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conduct public awareness campaigns in their countries especially during the human 

trafficking month. 

The last five strategic actions dealing with victim support and witness protection, 

coordination and regional cooperation, research and information sharing, monitoring 

and evaluation, as well as, resource mobilization have been partly achieved through 

organisations such as SACTAP and SARPCCO as discussed above.616 

There is also a provision for an Institutional Framework for Monitoring the PoA. For 

instance, the SADC Summit of Heads of State and Government are tasked with 

overseeing policy for the PoA. While the Ministers in charge of Homeland Security; 

Gender, Children and Youth are tasked with reviewing and monitoring implementation 

of aspects of the PoA and the Organ on Politics Defense and Security Affairs Unit will 

coordinate monitoring and evaluation and reporting on progress in the implementation 

of the PoA.617 In addition, the PoA makes provision for the establishment of a regional 

Ministerial Task Force, which will be tasked with overseeing the implementation of the 

PoA by meeting annually, to review progress in the implementation of the PoA at 

regional and national levels.618 One may argue that there seems to be a duplication of 

functions in that the Ministerial Task Force is doing exactly what Organs on Politics 

Defense and Security Affairs Unit are tasked to do. Therefore, distinct functions for the 

different organs should be allocated or it should be decided which of the two bodies will 

be mandated with monitoring the implementation of the PoA or these bodies can be 

merged in order to avoid a waste of money and duplication of work. 

 

With the aforementioned, the major setback as highlighted in chapter 1 lies in the fact 

that the PoA has not yielded much result. To date, of the eight set outputs of the 

detailed implementation matrix,619 some of the set outputs have been partly achieved 

which is again attributed to the fact that the plan is not binding and as such not it is not 

                                                           
616Refer to 4.3.1 discussion on the SADC Gender Protocol in this chapter. 
61710 Year SADC Strategic Plan of Action page 22-23. 
61810 Year SADC Strategic Plan of Action pages 22-23. 
61910 Year SADC Strategic Plan of Action. 
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compulsory for SADC countries to comply with it and there are no repercussions for 

non-compliance. Moreover, there is a low level of commitment of some governments 

and one wonders how SADC will manage to catch up with its own plan. 

4.5 Conclusion 

Based on the above analysis, it must be concluded that with the SADC Gender Protocol 

at least SADC states are legally bound to speed up efforts towards gender equality and 

combating human trafficking even though the region is already behind with its targets.  

Secondly, it is shown how the other SADC Protocols may be of use in addressing 

human trafficking even though the proposition lies in avoiding a fragmented framework 

approach by rather combining all the relevant provisions of these Protocols in one 

comprehensive document. That in turn, will not only ensure clarity of normative 

expectation, it will also permit the inclusion of and focus on region-specific 

manifestations of human trafficking. Furthermore, the human trafficking specific Protocol 

will result in an increased accountability on the part of member states on the issue of 

human trafficking both domestically and regionally. 

Although there is also a PoA in place, it is not binding and SADC is already way behind 

in reaching its targets. Therefore, even if it were to be converted into a binding Protocol, 

it would require a lot of amendments in terms of including necessary provisions of the 

discussed protocols and re-working the time-frames with particular attention to its 

implementation and change in governments political will to combat this crime. 

As things stand as per this chapter’s analysis, the absence of a human trafficking 

specific protocol hinders the fight against this crime. 
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CHAPTER 5 

NATIONAL RESPONSES TO HUMAN TRAFFICKING IN SOUTHERN AFRICA: AN 

ANALYSIS OF MOZAMBIQUE, SOUTH AFRICA AND THE DEMOCRATIC 

REPUBLIC OF THE CONGO 

5.1 INTRODUCTION 

 

Having discussed initiatives taken at the international, regional and sub-regional level 

this chapter examines national responses to combat human trafficking undertaken by 

SADC countries in general and South Africa, Mozambique and the Democratic Republic 

of the Congo (DRC) in particular.  The main aim of this chapter is to evaluate the extent 

to which trafficking jurisprudence in the three selected SADC countries provide lessons 

for SADC as an institution and for SADC member states at country level. Therefore, the 

chapter draws similarities, distinctions and highlights challenges in how these three 

countries approach human trafficking. The study concludes by indicating whether the 

models discussed can be used as a model to be used in SADC or as a contrast.  

 

The chapter first begins by giving an overview of prevalent trafficking issues and 

problems in SADC countries. Secondly, it gives an overview of the status and efforts 

made in combating trafficking in SADC countries in general and the extent to which they 

comply with international instruments including the ratification and implementation 

status of the Palermo Convention. Thirdly, the chapter gives a status of legislative and 

other national responses adopted by SADC countries in combating trafficking. Fourthly, 

the chapter reflects on the grading and performance of SADC countries under the 

Trafficking in Persons (TIP) Report as the only institution that places each country onto 

one of three tiers based on the extent of their governments’ efforts to comply with the 

“minimum standards for the elimination of trafficking” found in the Trafficking Victims 

Protection Act (TVPA).620 Although the TIP report has been subjected to criticism for 

                                                           
620Refer to section 108 of the Victims of Trafficking and Violence Protection Act of 2000 (hereinafter 

referred to as the TVPA).  
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how it ranks countries into different tiers, the purpose of this chapter is not to agree 

and/or disagree with criticism leveled against it. Finally, the chapter gives a detailed 

analysis on the extent to which Mozambique, South Africa and the DRC addresses 

human trafficking. This section discusses the extent to which each of the three countries 

prosecutes traffickers; protect victims and other prevention mechanisms available.   

 

5.2 Prevalent Issues of Human Trafficking in SADC Countries 

As already shown in the previous chapters, human trafficking victims are subjected to 

various physical, sexual and emotional abuses. Amongst those abuses, there are 

specific global types of trafficking as recognised in the provisions of the Palermo 

Protocol including exploitation of the prostitution of others or other forms of sexual 

exploitation, forced labour or services, slavery or practices similar to slavery, servitude 

and the removal of organs.621 However, in the African region the major trends that have 

been documented, in addition to those in the Palermo Protocol include street begging, 

organ trafficking or organ removal for muti (traditional medicine); child soldiers, forced 

marriage; and adoption.622 Furthermore, children in SADC are also trafficked for 

purposes of involvement in criminal activities such as looting, theft, gambling and drug 

smuggling in countries such as the DRC, Angola, Zimbabwe, and Zambia,623 which will 

be discussed below.    

In SADC, the DRC is said to be the only country known for trafficking child soldiers.624 A 

report by the UN Special Representative for Children and Armed Conflict confirmed that 

there are 4,200 cases of recruitment of boys and girls by government and rebel forces 

                                                           
621Article 3 (a) of the Palermo Protocol. 
622Britton H. E and Dean L. A (n 55) 308. 
623Britton H. E and Dean L. A (n 55) 309. 
624Britton H. E and Dean L. A (n 55) 310. 
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between 2010 and 2013.625 One third of the cases involved children below the age of 

15, with more than 900 of those children being subjected to sexual violence.626  

With regards to the trafficking of body parts, the Southern African Anti-Trafficking Trust 

(SAAHTT) distinguishes between two types, namely:  trafficking for purposes of the 

removal of body parts and trafficking in organs or body parts.627 This then means there 

is trafficking of organs for organ transplant and secondly trafficking organs and body 

parts for purposes of making muti and for harmful traditional practices, particularly 

witchcraft.628 In the SADC region, many of the cases reported in the media have shown 

that body parts are transported in bags, wrapped in leaves, and hidden in boxes of 

meat, all which are methods not conducive for transplant.629 For instance, a number of 

murder and body part removal cases have been reported in the Chiradzulu area in 

Southern Malawi, including the infamous R v Bokhobokho and Another case that dealt 

with the murder of six women.630 The women were either stabbed or strangled and had 

their body parts removed such as their private parts, breasts, intestines and in some 

cases the abdomens were opened while in some the eyes were gorged out.631 

Unfortunately, even though the appellants were found guilty of these murders in the 

High Court, the second appellant’s conviction was set aside by the Supreme Court of 

Appeal while the first appellant’s appeal failed, and was dismissed.632 In Mozambique, a 

                                                           
625Snyder P 2014 ‘Recruitment of child soldiers persists in DRC: UN report’ see 

jurist.org/paperchase/2014/07/recruitment-of-child-soldiers-persists-in-drc-un-report.php (accessed: 13 

December 2015). 
626Snyder P 2014 (n 630). 
627HSRC (n 450) 8. 
628The SAAHTT is an organization that was established and registered in 2009 with the main aim of 

preventing and combating trafficking in persons in Southern Africa. See, Bakare S 2010 ‘Trafficking body 

parts in Zimbabwe (the call for action)’ Southern African Anti-Human Trafficking Trust’s Official Blog. 
629Bakare ibid. 
630Bokhobokho and Jonathan v the Republic of Malawi, MSCA Criminal Appeal No. 10 of 2000 (hereinafter 

referred to as the Bokhobokho case). The two appellants, jointly with three others, were charged with six 

counts of murder in the High Court sitting at Chiradzulu. Even though they all pleaded not guilty, the two 

appellants were found guilty of those charges and were sentenced to death. Of the three others, one died 

while awaiting trial, the other was discharged and the third one was acquitted. The six women who were 

murdered were Elube Tambala, Veronica Joseph Chiwalo, Mary Muononga, Apuna Kashoti, Enelesi 

Njerero and Rose Chituta Mataya. 
631Refer to the judgment handed down by Mtegha, JA in the Bokhobokho case. 
632Refer to the judgment handed down by Mtegha, JA in the Bokhobokho case. 
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local NGO known as the Human Rights League recorded a case in 2008 where a 10-

year-old boy’s body was found at the Tsatsimbe River in Magude.633 In terms of the post 

mortem conducted, the child was without the head, heart, liver, penis and testicles. The 

community was convinced that the body parts were transported to South Africa.634 

However, there is no information regarding this case indicating whether it went to court 

and if so, what the verdict was. 

In addition to the trafficking of body organ/parts, children in Southern Africa are also 

being married off before they are 18 years of age and this was acknowledged by the 

Southern African parliamentarians at the 37th Plenary Assembly.635 This is also 

confirmed in Okondo’s paper that every year 14 million girls are married off before the 

age of 18 years; with 15 out of 20 countries with the highest prevalence of child 

marriages being in Africa.636 Of these 15 countries with the highest rates, three are in 

the SADC region and they are Mozambique, Malawi and Zambia.637 Zambia has one of 

the highest child marriage rates in the world with 42% and Malawi has over 50% 

prevalence of child marriage.638 Although child marriages in South Africa are not as high 

compared to the aforementioned countries, the manipulation of the cultural practice 

known as ukuthwala has resulted in families selling their daughters, as young as 12-

years-old to older men who subject those children not only to physical and sexual 

exploitation, but to forced labour as seen in Mvuleni Jezile v the State case.639 In this 

case, a young girl aged 14 was abducted and forcibly married to a man twice her age in 

                                                           
633Bakare S (n 629). 
634Bakare ibid. 
635New Era Staff Reporter 2015 ‘We must end child marriages in SADC, Katjavivi’. 
636Okondo H ‘World YWCA’ Paper presented at the SADC Regional Parliamentary Dialogue on Child 

Marriage Laws, page 1.  
637Okondo ibid. 
638Okondo ibid. 
639In this case the appellant (Jezile) was sentenced to 10 years’ imprisonment on the human trafficking 

count, 20 years’ imprisonment on the 3 rape counts (which were taken together for purposes of 

sentence), 6 months’ imprisonment on the count of assault with intent to cause grievous bodily harm, and 

30 days imprisonment on the count of common assault in 2014. See, Jezile v S and Others (A 127/2014) 

[2015] ZAWCHC 31 (hereinafter referred to as the Jezile case). 
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the Eastern Cape.640 The appellant (Jezile) raised as one of his defenses and grounds 

of appeal the ukuthwala practice.641 However, the court rejected this defense.  

Even though the Palermo Protocol makes mention of the removal of organs as one of 

the exploitative means, it appears that trafficking for the removal of organs as well as 

other body parts; is not recognised by the Palermo Protocol, it is only the removal of a 

person’s organs that is criminal according to the Palermo Protocol.642 Furthermore, the 

concept of using body parts for purposes other than transplants has not been 

considered in the human trafficking definition. In addition, cultural practices such as 

ukuthwala are also not recognised in the Palermo Protocol. It is therefore clear that in 

Africa there are cultural, economic and geopolitical factors that contribute to trafficking 

problems in SADC countries but are not accommodated under the Palermo Protocol.  

5.3 Trafficking in Persons report (TIP) and Grading of SADC Countries 

The US Department of State (USDOS) has been releasing the annual Trafficking in 

Persons (TIP) Report for the past 14 years through its Office to Monitor and Combat 

Trafficking in Persons (OMCTP).643 The main aim of the report is to place 188 nations 

among three tiers by basing its evaluation not on international standards, but instead on 

the individual country’s compliance with the minimum standards of the United States’ 

Trafficking Victims Protection Act (TVPA).644 As already stated in the introduction of this 

                                                           
640Jezile case in paragraph 5-6. 
641Jezile case in paragraph 51. 
642Article 3 (a) of the Palermo Protocol. 
643Lawrance B N and Andrew R P 2011 ‘A “Neo-Abolitionist Trend” in Sub-Saharan Africa? Regional Anti-

Trafficking Patterns and a Preliminary Legislative Taxonomy’ 2(9) Seattle Journal for Social Justice 599. 
644Section 108 of the Trafficking Victims Protection Act:  “minimum standards” of the Act: (1) the 

government of the country should prohibit severe forms of trafficking in persons and punish acts of such 

trafficking. (2) For the knowing commission of any act of sex trafficking involving force, fraud, coercion, or 

in which the victim of sex trafficking is a child incapable of giving meaningful consent, or of trafficking 

which includes rape or kidnapping or which causes a death, the government of the country should 

prescribe punishment commensurate with that for grave crimes, such as forcible sexual assault. (3) For 

the knowing commission of any act of a severe form of trafficking in persons, the government of the 

country should prescribe punishment that sufficiently stringent to deter and that adequately reflects the 

heinous nature of the offense and (4) The government of the country should make serious and sustained 

efforts to eliminate severe forms of trafficking in persons. See also, Kraemer J 2013 ‘Anti-Human 

Trafficking Legislation in Tanzania and 6 Countries around the World’ Avon Global Center for Women and 
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chapter, criticisms leveled against the TIP report is not discussed due to the limitation of 

the study and word count. The focus is on the information contained therein that sheds 

light on existing national legislative responses to trafficking in the SADC region.  

Tier one indicates that the country's government fully complies with the TVPA minimum 

standards and none of the SADC countries are placed in Tier one in terms of the 2015 

report.645 Tier two indicates that the country's government does not fully comply with the 

minimum standards, but is making "significant efforts" to comply with the standards. In 

2014 there were seven SADC countries placed in this tier, but in 2015 the number 

increased to eight due to improvements with governments of Angola and Madagascar, 

even though Mauritius dropped to tier two watch lists.646 The "Tier two Watch List" 

applies to a country where the government does not fully comply with the minimum 

standards due to the fact that either the absolute number of victims of severe forms of 

trafficking is very significant or is significantly increasing and/or there is a failure to 

provide evidence of increasing efforts to combat severe forms of trafficking in persons 

from the previous year. Six of SADC countries are placed in ‘Tier two Watch List” with 

the DRC improving from tier 3 in 2014 to this tier in 2015.647 Tier 3 applies to countries 

whose governments do not fully comply with the minimum standards and are not 

making "significant efforts" to comply and the only SADC country placed in this tier in 

2015 is Zimbabwe.  Consequently, Zimbabwe may be subject to economic sanctions as 

is not making much effort to comply with the minimum standards.648 This means that 

Zimbabwe will not receive non-humanitarian and non-trade-related aid from the United 

States. The US President may further direct the U.S. executive director of each 

                                                                                                                                                                                           
Justice page 5 available at 
http://ww3.lawschool.cornell.edu/AvonResources/MemorandumTraffickingInPersons.pdf. 

645Trafficking in Persons Report 2015 “Tire Placement” United States of America, page 53. 
646SADC countries that are ranked in tier two are: Angola, Madagascar, Malawi; Mozambique; Seychelles; 

South Africa; Swaziland and Zambia see, Trafficking in Persons Report 2015 “Tier Placements” United 

States of America, page 54. See also, Trafficking in Persons Report 2014 “Tier Placement” United States 

of America, page 58. 
647SADC countries that are ranked in “tier two watch list” are: Botswana; DRC; Lesotho; Mauritius; Namibia 

and Tanzania see Trafficking in Persons Report 2015 “Tier Placement” United States of America, page 

54. See also, Trafficking in Persons Report 2014 “Tier Placement” United States of America, page 58. 
648Shoaps L L 2013 ‘Room for Improvement: Palermo Protocol and the Trafficking Victims Protection Act’ 3 

(17) Lewis & Clark Law Review 962. 
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multilateral development bank and the International Monetary Fund to vote against 

giving humanitarian, non-trade-related and non-human rights related assistance to 

Zimbabwe and also forbid the country from receiving funding for government 

employees' participation in education and cultural exchange programs even though the 

TVPA is not legally binding on SADC countries.649 The fourth tire deals with special 

cases countries and none of the SADC countries are placed there. 

5.4 Status of Compliance with the Palermo Protocol and National Responses by 

SADC countries 

A countries commitment to addressing a crime such as human trafficking can be 

demonstrated in a number of ways. In the case of SADC’s Member States’ their 

commitment to human trafficking is demonstrated through accession to and ratification 

of conventions, treaties, policies and other consensus agreements  that prohibit and 

protect  trafficking victims’ human rights such as the Palermo Protocol and other 

frameworks adopted by SADC as discussed in chapter 4 and this chapter . Further, 

such commitment can be clear from trafficking specific legislation, policies and other 

initiatives introduced at country level to   curb trafficking. .  

The CTOC was adopted by General Assembly in 2000 and came into force in 2003 as 

outlined in chapter 3.650 All 15 SADC countries have ratified the CTOC and as such are 

legally bound in terms of this Treaty to address human trafficking. It is however worth 

noting that South Africa is the only SADC country with a reservation with regards to the 

provisions of Article 35(2) of the Treaty which provides for the compulsory jurisdiction of 

                                                           
649CRS Report for Congress 2006 “Trafficking in Persons: The U.S. and International Response” page 14. 

See also, Shoaps L ibid. 
650United Nations Treaty collection ‘United Nations Convention against Transnational Organized Crime’. 

The CTOC consists of provisions which outline measures designed to prevent, investigate and prosecute 

four offences which are: the participation in an organized criminal group or the ‘organizing, directing, 

aiding, abetting, facilitating or counselling the commission of a serious crime involving an organized 

criminal group; the laundering of proceeds of crime; corruption of public officials or of international civil 

servants; and obstruction of justice. 
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the International Court of Justice. 651  This then means South Africa does not consider 

itself bound by the said provision of the Treaty.  

The Palermo Protocol was adopted by resolution 55/25 in the year 2000 and came into 

force in 2003.652 All SADC countries have ratified this Protocol and as such are 

therefore bound by the provisions of this Protocol. However, South Africa and 

Zimbabwe made a reservation not to be bound by the provision of article 15 (2) of the 

Palermo Protocol in case there is a dispute and it is referred to the International Court of 

Justice.653 The Palermo Protocol makes provision for such reservations to be made by 

Member States.654 An argument can therefore be raised that when an instrument makes 

provision for such reservations and declarations it promotes non-compliance and makes 

enforcement difficult if not impossible. 

Both the CTOC and the Palermo Protocol imposes a duty upon states to not only ratify 

the conventions, but to further adopt regional and national treaties in order to curb 

human trafficking.655 As results, 12 of the 15 SADC Member States adopted trafficking 

specific legislation between 2007 and 2015. The 12 countries are Botswana656 

Lesotho,657 Madagascar,658 Malawi,659 Mauritius,660 Mozambique,661 Seychelles,662 

                                                           
651In terms of article 2 (d) of the Vienna Convention on the law of treaties (with annex), Concluded at 

Vienna on 23 May 1969 “reservation” means a unilateral statement made by a State, when signing, 

ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude  or to modify the 

legal effect of certain provisions of the Treaty in their application to that State. See also, United Nations 

Treaty collection ‘United Nations Convention against Transnational Organized Crime’. 
652United Nations Treaty collection ‘Protocol to Prevent, Suppress and Punish Trafficking in Persons, 

Especially Women and Children, Supplementing the United Nations Convention against Transnational 

Organized Crime’. 
653In terms of Article 15 (2) of the Palermo Protocol: Any dispute between two or more States Parties 

concerning the interpretation or application of this Protocol that cannot be settled through negotiation 

within a reasonable time shall, at the request of one of those States Parties, be submitted to arbitration. If, 

six months after the date of the request for arbitration, those States Parties are unable to agree on the 

organization of the arbitration, any one of those States Parties may refer the dispute to the International 

Court of Justice by request in accordance with the Statute of the Court.  
654Article 15(3) of the Palermo Protocol. 
655Article 5 of the Palermo Protocol.  
656Botswana adopted the Anti-Human Trafficking Act, 2014 (Act No. 32). 
657Lesotho has the Anti-Trafficking in Persons Act, which came into effect in January 2011. 
658Madagascar has the Anti-Trafficking Law No. 2007-038. 
659Malawi has the Trafficking in Persons Act, 2015. 
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South Africa, 663 Swaziland,664 Tanzania,665 Zambia666 and Zimbabwe.667 Angola 

amended its 1886 penal code in 2014 to include human trafficking provisions and the 

Namibian government has draft anti-trafficking legislation.668 The DRC is the only 

country in SADC, which does not have a trafficking specific legislation. This means that 

2/ 3 of SADC countries still use a fragmented approach to trafficking cases. It is clear 

that all SADC countries address and approach human trafficking at different paces, with 

different efforts and governmental commitments.  

5.5 Rationale for a comparative approach adopted  

As much as it is ideal to discuss the different approaches adopted by all the SADC 

countries in as far as addressing human trafficking is concerned, this will be impractical. 

As a result, the remainder of this chapter will restrict the discussion to a comparative 

analysis of only three SADC countries being Mozambique, South Africa and the DRC. 

The analysis is limited to the extent to which each selected country prosecutes 

traffickers; protect victims of trafficking as well as prevention mechanisms available. 

These countries are selected as case studies mainly because; Mozambique is one of 

the few countries in SADC that adopted /enacted anti-trafficking legislation earlier than 

the rest of other SADC countries, in 2008, while other countries  such as Malawi; 

Seychelles; and Botswana adopted anti-trafficking laws in 2014 and 2015.669 It would 

therefore be difficult to draw lessons from countries with such recent laws. Though 

Madagascar was, the first SADC country to enact trafficking legislation in 2007 as 

                                                                                                                                                                                           
660Mauritius has the Combating of Trafficking in Persons Act of 2009. 
661Mozambique has the Law on Preventing and Combating the Trafficking of People which was enacted in 

2008. 
662Seychelles has the Prohibition of Trafficking in Persons Act of 2014. 
663South Africa has the Prevention and Combatting of Trafficking in Persons Act, Act No. 7 of 2013.  
664Swaziland has the People Trafficking and People Smuggling (Prohibition) Act of 2009. 
665Tanzania has the Anti-Trafficking in Persons Act of 2008. 
666Zambia has the Anti-Trafficking Act of 2008.   
667Zimbabwe has the Trafficking in Persons (TiP) Act of 2014. 
668The inter-ministerial committee responsible for drafting anti-trafficking legislation completed its initial draft 

of the bill in 2013, which is still awaiting a review by the Attorney General see, Trafficking in Persons 

Report 2015 “Country Narratives: Namibia” United States of America, page 256. 
669The other two countries that enacted ant-trafficking laws in 2008 are Tanzania and Zambia. Refer to the 

countries acts. 
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amended in 2014 it investigated 187 cases of trafficking with only 6 prosecutions which 

led to only one conviction.670  Therefore, in practice when it comes to prosecutions and 

convictions it is lacking. Jurisprudence indicate that in 2014  Mozambique prosecuted 

44 suspected traffickers and convicted 32 under its trafficking law which is  an increase 

from the conviction of 24 traffickers in 2013. Mozambique leads all the SADC countries 

in as far as prosecutions and convictions of trafficking offenders are concerned.  

The performance of all the SADC countries in as far as investigation of trafficking cases, 

prosecution  and conviction of trafficking offenders is concerned for the year 2013/2014 

can be summarized  as follows: 

 Mozambique recorded a conviction of 24 traffickers in 2013 and 32 in 2014;671  

 Tanzania and Madagascar both with anti-trafficking legislation recorded one 

conviction;672  

 Seven SADC countries with anti-trafficking legislation  have recorded no 

prosecutions and convictions at all;673 

 Namibia, which has anti trafficking draft bill, prosecuted 2 suspected sex 

traffickers, but did not convict any trafficker during the same period.674   

 South Africa, which currently has anti-trafficking legislation, which came into 

operation in august 2015, recorded three convictions using its fragmented and 

piecemeal approach.675 

                                                           
670Trafficking in Persons Report 2015 “Country Narratives: Madagascar” United States of America, page 

231. 
671Trafficking in Persons Report 2014 “Country Narratives: Mozambique” United States of America 284. 
672Trafficking in Persons Report 2015 “Country Narratives: Tanzania and Madagascar” United States of 

America. 
673The six SADC countries without prosecutions and convictions during the reporting period are: Zambia; 

Swaziland; Mauritius; Lesotho; Seychelles; Botswana and Zimbabwe. See, Trafficking in Persons Report 

2015 “Country Narratives: Madagascar” United States of America. It is worth indicating that trafficking 

legislation in four of the mentioned countries has been in existence for about six years, except for 

Seychelles and Botswana, which only adopted legislation in 2014.  
674Trafficking in Persons Report 2013 “Country Narratives: Namibia” United States of America, page 273-

275. 
675South Africa relied on different Acts such as the Children’s Act 38 of 2005; Prevention of Organised 

Crime Act 121 of 1998 and the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 

of 2007 amongst others. Namibia relies on the 2009 Prevention of Organized Crime Act (POCA) and the 
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 Angolan, which incorporate trafficking in the penal code, and the DRC, which 

does not have a trafficking legislation, did not report investigating; prosecuting 

and conviction on any trafficking cases during 2013/14.676 

 

Mozambique best  serves as a useful and important comparator on how to best deal 

with trafficking cases in SADC based on the high rate of investigation, prosecutions and 

convictions recorded and its legislation is tried and tested. On the other hand, South 

Africa only adopted the South African Trafficking Act in 2013, which came into operation 

in 2015.677 However, it managed to convict three sex traffickers and initiated 

prosecutions of 19 suspected sex traffickers with its then piece meal approach. 

Therefore, South Africa is best used as a case study, which has evolved from using a 

piecemeal approach to trafficking, and a test case of how the new legislation is likely to 

change the landscape in as far as dealing with trafficking offences is concerned. Both 

Mozambique and South Africa are classified as tier two as explained earlier. The DRC 

has no anti-trafficking legislation however; it addresses the crime through its fragmented 

approach. Despite the absence of anti-trafficking legislation, the DRC was upgraded 

from tier 3 to Tier Two Watch List indicating that it is making significant progress.678 

Even though Mozambique adopted its anti-trafficking law in 2008, South Africa in 2013 

and the DRC is still without any anti-trafficking law the difference in the years of 

enactment of trafficking laws will reveal whether anti-trafficking legislation is important 

for addressing trafficking and whether because a country adopted legislation that 

automatically translates to compliance. Furthermore, these three countries have 

different legal systems, capacity and are at different developmental stages and as such 

                                                                                                                                                                                           
recently enacted Child Care and Protection Bill. See also Trafficking in Persons Report 2015 “Country 

Narratives: South Africa” United States of America, page 311-312. 
676Trafficking in Persons Report 2013 “Country Narratives: Angola and the DRC” United States of America, 

page 71 and 136. 
677Proclamation R. 32 Government Gazette 39078 of 7 August 2015. 
678The three countries are Namibia; Lesotho and Tanzania.  Though they are still on tier Two Watch List, 

they were supposed to have been downgraded to tier 3 due to bad performance however were granted a 

waiver to remain on the same grade.  Tier 3 simply means that the governments of such countries do not 

do not fully comply with the minimum standards and are not making "significant efforts" to comply.  For 

details, see “Trafficking in Persons Report 2015 “Country Narratives: A-Z” United States of America. 
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have different challenges in addressing human trafficking. Finally, one can establish 

whether any of the three countries national responses to trafficking particularly 

legislative, can be used as a legislative model for SADC countries and/or at the sub-

regional level in SADC. This is done in the following discussion of the extent to which 

each selected country prosecutes traffickers; protect victims and prevention 

mechanisms that are available in each country.   

5.6 Human Trafficking in Mozambique 

Mozambique is a source and possibly a destination country for men; women and 

children trafficked for the purposes of forced labour and sexual exploitation.679 Girls are 

often exploited as prostitutions in bars, roadside clubs, and restaurants in border towns 

and overnight stopping points along Mozambique’s southern transport corridor that links 

Maputo, Swaziland, and South Africa.680 The Mozambican government ratified both the 

CTOC and the Palermo Protocol on 20 September 2006.681 By ratifying both these 

instruments, Mozambique became obliged to adopt comprehensive domestic legislation 

that specifically criminalises human trafficking.682 Due to the fact that Mozambique has 

a monist constitutional framework, international law does not need to be translated into 

national law.683 This then means that the CTOC and Palermo Protocol entered into 

force in the Mozambican legal order and thus became legally binding in the country as 

per provisions of the Mozambican Constitution.684 

                                                           
679Gallineti (n 56) 7. 
680Trafficking in Persons Report 2014 “Country Narratives: Mozambique” United States of America 283. 
681United Nations Treaty Collection ‘United Nations Convention against Transnational Organized Crime’.  

See also, United Nations Treaty Collection ‘Protocol to Prevent, Suppress and Punish Trafficking in 

Persons, Especially Women and Children, supplementing the United Nations Convention against 

Transnational Organized Crime’. 
682United Nations Treaty Collection ‘United Nations Convention against Transnational Organized Crime’.  

See also, United Nations Treaty Collection ‘Protocol to Prevent, Suppress and Punish Trafficking in 

Persons, Especially Women and Children, supplementing the United Nations Convention against 

Transnational Organized Crime’. 
683SALC Litigation Manual Series 2013 “Dismantling the Gender Gap: Litigating Cases Involving Violations 

of Sexual and Reproductive Health Rights: Chapter 2” page 9. 
684Article 18 of the Constitution of the Republic of Mozambique provides as follows: “Validly approved and 

ratified International treaties and agreements shall enter  into force in the Mozambican legal order once 
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Despite the application of international law directly, Mozambique adopted an anti-

trafficking legislation, the Law on Preventing and Combating the Traffic in People 

(Mozambican Law 6/2008) on 19 April 2008, which criminalises all forms of human 

trafficking.  Prior to the adoption of this law, trafficking cases were dealt with based on 

laws on kidnapping, corruption of minors, child labour and immigration.685 The Act 

defines human trafficking as: 

Recruitment of persons or harboring persons in order to obtain illicit monetary profit 
or smuggling of person across country borders to the same end, by resort to threats 
or use or force, or any other form of coercion, kidnapping, fraud, deception, forced 
marriage, abuse of authority or vulnerability, or rendering or accepting payment or 
advantages in order to obtain consent of a person holding authority over another, 
for purposes of exploitation, which includes prostitution or other forms of sexual 
exploitation, forced marriage, extraction of human organs, forced labor, slavery or 
similar practices, as well as servitude.686 

This definition   is consistent with the definition of trafficking in the Palermo Protocol and 

applies to men, women and children. However, the discussion of the text of the 

legislation follows to establish to what extent it is similar to the provisions of the Palermo 

Protocol in terms of prosecution, protection and prevention measures.  

5.6.1 Prosecution of Traffickers in Mozambique 

In terms of prosecution of traffickers, just like the Palermo Protocol, the Mozambican 

Act criminalises the recruitment, transportation, harboring or receiving of persons for 

purposes of human trafficking.687 Also false promises of employment, deception and 

facilitation of adoption of persons for purposes of forced labour, forced marriage, 

slavery, debt servitude and pornography amongst others are criminalized.688  Unlike the 

                                                                                                                                                                                           
they have been officially published and while they are internationally binding on the Mozambican  State. 

Norms of international law shall have the same force in the Mozambican legal order as have infra-

constitutional legislative acts of the Assembly of the Republic and the Government, according to the 

respective manner in which they are received”. 
685The United Nations Office on Drugs and Crime (UNODC) and the Southern African Development 

Community (SADC) 2007 ‘A 2005 situational assessment of human trafficking in the SADC region: A 

survey of South Africa, Zimbabwe and Mozambique’ page 37 and 41. 
686Article 1 of the Mozambican Law No. 6/2008. 
687Article 10 of the Mozambican Law no. 6/2008. 
688Article 10, 11 and 12 of the Mozambican Law no. 6/2008. 



  

140 

 

Palermo Protocol that only caters for transnational trafficking, the Mozambican Act 

criminalises human trafficking domestically and internationally.689 Although the Act 

equally criminalises trafficking for purposes of sexual exploitation, unlike the Palermo 

Protocol it provides a clear definition of what sexual exploitation entails.690 In addition, 

the Palermo Protocol establishes the culpability of only an organized criminal group, 

whereas the Mozambican Act establishes the culpability of natural and legal persons.691 

The Mozambican Act further goes beyond the Palermo Protocol by providing cases that 

should be treated as “aggravated circumstances”. An aggravated circumstance occurs 

where the victim of trafficking falls under the most vulnerable groups in the society such 

as children, women and the disabled who are incapable of protecting themselves 

against exploitation.692 An aggravated circumstance further occurs when trafficking is 

committed by the victim’s relative, a person holding a position of authority such as an 

educator, public authority, an organized crime syndicate, or where the victim is a person 

in asylum or the victim contracts diseases such as HIV/AIDS.693 In order to effectively 

prosecute traffickers, different penalties apply for different types of trafficking in 

Mozambique. For instance, the Act provides a penalty of imprisonment of 16 to 20 years 

in four cases. Firstly, the penalty applies where a person is trafficked by any means 

such as under pretext of domestic work in order to subject the person to forced labour, 

slavery and debt servitude.694 Secondly, the penalty applies in cases where a person is 

trafficked for money or any other advantage for purposes of marriage or selling the 

person for involvement in pornography and sexual exploitation amongst other things.695 

Thirdly, it applies in cases of adoption for illicit purposes such as sexual exploitation. 

Lastly, it applies where a person is transported or kidnapped through threats for 

                                                           
689Article 3 of the Mozambican Law no. 6/2008. 
690In terms of Article 1 and the annexed glossary of the Mozambican Law no. 6/2008 sexual exploitation 

refers to the involvement of a person in prostitution or production of pornographic material under duress, 

threat, deception, coercion, abandonment, use of force, abuse of authority, debt servitude, fraud or 

through abuse of vulnerability. 
691Article 4 of the Mozambican Law no. 6/2008. 
692Article 5 (a) of the Mozambican Law no. 6/2008. 
693Article 5 (b) to (i) of the Mozambican Law no. 6/2008. 
694Article 10 of the Mozambican Law no. 6/2008. 
695Article 11 of the Mozambican Law no. 6/2008. 
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purposes of removing or selling the internal organs of said person.696 The Act also 

provides a penalty of imprisonment of 8 to 12 years for the acts of those who lease their 

premises for the promotion of trafficking and those who knowingly benefit financially or 

otherwise or subject a person to involuntary servitude, forced labor or slavery.697  

Furthermore, the Act provides a penalty of imprisonment of 2 to 8 years for acts 

involving the advertisement, printing, transmitting or distribution of material that 

promotes trafficking as well as for those acts involving the confiscation or destroying of 

travel documents or personal belongings of trafficked persons to prevent them from 

leaving the country or seeking help from competent authorities.698 

With regards to victims of trafficking specifically, the Mozambican courts are authorized 

to order payment of damages to the victim including compensation for harm or damage 

caused which is in line with the provisions of the Palermo Protocol.699 Where a person is 

involved in destroying or persecuting informers, witnesses or social activists who report 

trafficking, the said person shall be subject to imprisonment of up to 1 year and fined for 

up to 6 months.700 Apart from the penalties discussed above, the Act further provides for 

supplementary penalties, which include the prohibition of commercial activity, if the 

trafficker conducts such activities for a period of 5 to 10 years and the winding-up of the 

company, establishment or closure of site where the trafficking occurred for a period of 

2 to 6 years.701 In addition, the trafficker’s license to conduct business may be 

confiscated and cancelled, including prohibition of new activities that, due to their 

nature, might facilitate trafficking.  

In terms of the 2015, TIP Report Mozambique continued to make strong anti-trafficking 

law enforcement efforts. The latter is supported by the fact that, in 2012, the 

government managed to secure 23 convictions and in 2013 managed to convict 24 

                                                           
696Article 12 and 13 of the Mozambican Law no. 6/2008. 
697Article 14 and 17 of the Mozambican Law no. 6/2008. 
698Article 15 and 16 of the Mozambican Law no. 6/2008. 
699Article 19 (2) (f) of the Mozambican Law no. 6/2008 and article 6(6) of the Palermo Protocol. 
700Article 25 and 26 of the Mozambican Law no.  6/2008. 
701Article 19 (b) and (c) of the Mozambican Law no. 6/2008. 
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traffickers and only two defendants were acquitted using the trafficking Act.702 All 

imposed sentences included prison terms ranging from 10 months to 19 years. For 

instance, in one case, the Judicial Court of the City of Maputo sentenced one convicted 

offender for transporting his two grand-daughters to South Africa for the purpose of 

prostitution to 19 years in prison.703 During 2014, the government further initiated 

investigation of 27 trafficking cases and began prosecution of 44 suspected traffickers 

and 32 traffickers were successfully convicted.704 

5.6.2 Protection of Trafficked Victims in Mozambique 

The Palermo Protocol requires that in appropriate cases and to the extent possible, 

State Parties must under its domestic law give assistance to and protection of victims of 

trafficking.705 As such, the Mozambican Act broadened the scope of the Palermo 

Protocol by not only providing protection to trafficking victims, but by further providing 

protection to informers and witnesses and social activists.706 Before investigations and 

prosecutions can take place, the identification of victims of trafficking is important. The 

Act unlike the Palermo Protocol that has no provisions for victim identification, provides 

that the victim himself or herself or a third party such as citizens, employees of 

immigration services, border police and doctors  all have a duty to file a complaint to the 

relevant authorities when suspecting that a person is a victim of trafficking.707 The police 

authorities themselves can thereafter independently or through reports of the 

aforementioned people initiate the investigative process necessary to prosecute the 

suspected traffickers.708 Considering the fact that victims are often afraid to approach 

the relevant authorities due to their illegal status, fear of deportation to their countries 

and fear of prosecution for participating in illegal acts during the trafficked period, the 

                                                           
702Trafficking in Persons Report 2014 “Country Narratives: Mozambique” United States of America 284.  
703Trafficking in Persons Report 2014 “Country Narratives: Mozambique” ibid.  
704Trafficking in Persons Report 2015 “Country Narratives: Mozambique” United States of America 254. 
705Article 6 of the Palermo Protocol. 
706Chapter III of the Mozambican Law no. 6/2008. 
707Article 8 and 9 (1) of the Mozambican Law no. 6/2008. 
708Article 9 (2) of the Mozambican Law no. 6/2008. 
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Act clearly recognizes that the support of every Mozambican is important to effectively 

deal with the high rates of unreported trafficking cases and to combat this crime.  

It is important to note that special protection is assured by the Act in certain cases 

contrary to the Palermo Protocol such as when the victim has illegally entered the 

country undocumented, is pregnant, has a disability or has contracted HIV or AIDs or 

any other sexually transmitted disease resulting from being trafficked.709 Furthermore, 

victims are not criminally liable for the commission of trafficking-related acts they are 

coerced into, whether or not they consent to participating.710 Therefore, the victims’ 

consent may not be used as a ground of defense against the crime of trafficking.  The 

Act further entitles victims of trafficking to witness protection when undergoing judicial 

proceedings in order to protect their identities during and after those criminal 

proceedings and legal representation should be free and they must be duly informed of 

their rights.711  In order to ensure that those identified victims are assisted in terms of 

recovering, accessing rehabilitation facilities and re-integrating them into society under 

this Act they are entitled to emergency shelters and other appropriate accommodation, 

medical assistance, psychological monitoring, counseling, vocational education and 

training as well as state implemented supervision, follow up of whether or not the victim 

is successfully recovering, is rehabilitated and re-integrated into society.712 When 

foreign victims have to be repatriated to their home countries, the government has to 

ensure that certain conditions are cumulatively met such as safety of that person during 

the repatriation process, their safety in the country they are being conveyed to and 

ensure that there are minimal risks of that victim being re-trafficked amongst other 

things.713 Temporary residence permits are issued to foreign victims of trafficking under 

the certain conditions, such as when the victim is located in Mozambique, agrees to 

cooperate with the authorities in investigations and prosecutions conducted and is in 

                                                           
709Article 20 of the Mozambican Law no.  6/2008. 
710Article 18  and 20 of the Mozambican Law no. 6/2008. 
711Article 20, 21 and 22 of the Mozambican Law no. 6/2008. 
712Article 21 of the Mozambican Law no. 6/2008. 
713Article 23 of the Mozambican Law no.  6/2008. 
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custody of relief organisations.714 The Protection offered to informers, witnesses and 

social activists include that they may not be subjected to disciplinary action, have their 

professional careers affected or be persecuted for reporting trafficking.715 

While the letter of the Mozambican Act is clear on measures afforded to victims of 

trafficking, the implementation of such provisions still remain a problem. According to 

the 2015 TIP Report, the Mozambican government still lacked formal procedures for 

identifying potential victims of trafficking and failed to provide detailed information on the 

number identified and assisted during the year. This is based on the fact that the multi-

sectorial care mechanism approved in 2012 to coordinate referral and protection for 

female victims remains inoperative to date.716 Furthermore, with regards to victim 

assistance, the government officials continued to rely on NGOs to provide shelter, 

counseling, food, and rehabilitation to victims, and only limited in-kind government 

support was offered to those NGO’s. For instance, in 2013, two victims repatriated from 

South Africa received care at an NGO-run shelter.717 In 2013, the Ministry of Justice 

drafted an action plan, which is aimed at guiding the efforts of the Central Office for the 

Protection of Victims and outlining implementation of the 2012 Law on the Protection of 

Witnesses and Victims of All Crimes. However, the action plan remains incomplete and 

has not yet been implemented to date.718  

5.6.3 Prevention of Trafficking in Mozambique 

It is the Mozambican government’s responsibility to promote, coordinate and undertake 

actions that tends to prevent and combat trafficking in persons, either directly or through 

the provisions of legislation applicable to partnerships between the State and civil 

society.719 These include awareness campaigns, through mass media or any other 

                                                           
714Article 24 of the Mozambican Law no.  6/2008. 
715Article 25 and 26 of the Mozambican Law no.  6/2008. 
716Trafficking in Persons Report 2015 “Country Narratives: Mozambique” United States of America page 

255. 
717Trafficking in Persons Report 2014 “Country Narratives: Mozambique” United States of America 
718Trafficking in Persons Report 2015 “Country Narratives: Mozambique” United States of America page 

255. 
719Article 27 of the Law 6/2008. 
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proven effective, on recruiting techniques used by traffickers, strategies employed to 

keep victims subdued, and forms of abuse the victims are subject to, as well as on the 

relevant authorities, organizations and bodies that may render assistance or convey 

information.720 This is in addition to protection and social reinsertion of victims and 

investigation and data collection on victims, especially women and children at the 

communities where they reside as well as coordination with local government including 

community authorities for combat against situations of vulnerability.721 The Government 

is also under an obligation to provide specialist training for immigration, border patrol 

and customs officers.722  

Mozambique has initiated various preventative mechanisms to deal with trafficking. For 

instance, in  2013, the Attorney General’s office partnered with provincial governments 

in order to sponsor the establishment of inter-ministerial “reference groups” in seven 

provinces which consists of provincial officials, police, border guards, social workers, 

NGOs, and faith-based organizations.723 The reference groups coordinated regional 

efforts to address trafficking, domestic violence, and child abuse crimes. In addition, 

these reference groups organized awareness campaigns in Nampula, Xai-Xai, and 

Ressano Garcia, with prosecutors and police participating in marches through the 

regional capitals, which successfully reached hundreds of community members.724 

Furthermore, the Ministry of Interior’s Women and Children Victim Assistance Units 

(GAMC) formed trafficking interest groups in select schools in Maputo in order to carry 

out awareness activities for more than three-thousand five hundred teachers, students, 

and parents on how to prevent trafficking in persons.725  The 2015 TIP Report indicate 

that the government officials and NGO’s conducted an awareness campaign for 150 

members of a transportation association on how to identify trafficking victims.726 In 

addition 7 anti-trafficking lectures for 600 government and civil sector personnel were 

                                                           
720Article 27 (a) to (d) of the Law 6/2008. 
721Article 27 of the Law 6/2008. 
722Article 28.of the Law 6/2008. 
723Trafficking in Persons Report 2014 “Country Narratives: Mozambique” United States of America 285. 
724Trafficking in Persons Report 2014 “Country Narratives: Mozambique” ibid. 
725Trafficking in Persons Report 2014 “Country Narratives: Mozambique” ibid. 
726Trafficking in Persons Report 2015 “Country Narratives: Mozambique” United States of America 255. 
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hosted by the government.727 Despite such preventative mechanisms, the government 

was however unable to reduce the demand for commercial sex acts during the year of 

2013.728 It is clear that Trafficking legislation of Mozambique covers all aspects 

addressed in the Palermo Protocol but also goes further to cover areas not adequately 

addressed by the Protocol. For instance, it covers concepts not defined in the Palermo 

like the inclusion of both inter and intra-trafficking; criminalisation of both natural and 

legal persons as well as protection of not only victims of human trafficking but also of 

witnesses, informers and social activists amongst other. This is thus a broader and 

inclusive definition of human trafficking than what the Palermo Protocol provides for 

5.7 Human Trafficking in South Africa (SA) 

South Africa is often referred to as the economic giant of Africa and is seen as a source, 

main destination and transit country for human trafficking within the SADC region.729 

South Africa also has an added problem of porous borders, which makes border control 

difficult as it shares borders with six other countries.730 South Africa has 72 official ports 

of entry and a number of unofficial ports of entry where people come in and out without 

being detected.731 In addition, the South African economy is still one of the most vibrant 

in the region, thereby attracting immigrants who are looking for better employment 

opportunities. Hence, human traffickers are equally attracted to the country.732 

South Africa ratified both the CTOC and Palermo Protocol on 20 February 2004 thereby 

committing itself to adopting legislation that will criminalise and combat human 

trafficking.733 Although South Africa ratified these instruments, it cannot directly apply 

                                                           
727Trafficking in Persons Report 2015 “Country Narratives: Mozambique” United States of America 255. 
7282014 TIP Reprint.  
729ACP 2011 “Global phenomenon, invisible cases: human trafficking in sub-Saharan Africa, the Caribbean 

and the Pacific” Background note ACPOBS/2011/BN01 page 8. 
730South Africa shares borders with Botswana, Lesotho, Mozambique, Namibia, Swaziland and Zimbabwe. 
731Sr Melanie O’ Connor HF (n 282) 2. 
732The United Nations Office on Drugs and Crime (UNODC) and the Southern African Development 

Community (SADC) 2007 ‘A 2005 situational assessment of human trafficking in the SADC region: A 

survey of South Africa, Zimbabwe and Mozambique’ page 7. 
733United Nations Treaty Collection ‘United Nations Convention against Transnational Organized Crime’.  

See also, United Nations Treaty Collection ‘Protocol to Prevent, Suppress and Punish Trafficking in 
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international law due to the fact that it has a dualist constitutional framework. Therefore, 

international law needs to be first translated into national legislation before it can be 

applied by national courts. The South African Constitution provides that an act of 

incorporation by parliament is required in order for an international agreement to 

become law in the country.734 It is therefore argued that the CTOC and the Palermo 

Protocol have been incorporated into domestic law on the basis that the SA government 

adopted the Prevention of Organised Crime Act and the Prevention and Combatting of 

Trafficking in Persons Act 7 of 2013, which give effect to the standards of international 

instruments dealing with trafficking. 735  

Prior to 2013, South Africa used a fragmented approach either common law or various 

statutory provisions to address human trafficking and prosecute human traffickers.736 

For instance, in order to prosecute any trafficker under common law, he/she had to be 

charged with rape; sexual assault, slavery, kidnapping, abduction and murder or 

attempted murder just to name a few.737 With regards to statutory provisions various 

statutes were used for prosecuting traffickers. For instance, the Criminal Law (Sexual 

Offenses and Related Matters) Amendment Act which prohibits the sex trafficking of 

children and adults and prescribes punishments of up to 20 years’ imprisonment for 

such offenses.738 The Basic Conditions of Employment Act of 1997 (BCEA) which 

prohibits forced labor with a maximum imprisonment of 3 years. The Children’s 

Amendment Act which prescribes penalties of 5 years’ to life imprisonment or 

alternatively fines for the use, procurement, or offer of a child for slavery, commercial 

sexual exploitation, or to commit crimes.739 Furthermore, the Prevention of Organized 

Crime Act of 1998 which was sometimes used to supplement the Sexual Offences Act 

                                                                                                                                                                                           
Persons, Especially Women and Children, supplementing the United Nations Convention against 

Transnational Organized Crime’. 
734Section 231 of the Constitution of the Republic of South Africa of 1996. 
735The Prevention of Organised Crime Act 121 of 1998 and the Prevention and Combatting of Trafficking in 

Persons Act 7 of 2013 (hereinafter referred to as the TIP Act). 
736Kruger HB and Oosthuizen H 2012 “South Africa - safe haven for human traffickers? Employing the 

arsenal of existing law to combat human trafficking” (15) Potchefstroom Electronic Law Journal.  
737Kruger HB and Oosthuizen H ibid. 
738Criminal Law (Sexual Offenses and Related Matters) Amendment Act 32 0f 2007.  
739The Basic Conditions of Employment Act 75 of 1997. 
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to add additional charges such as money laundering, racketeering, and criminal gang 

activity in order to create more stringent penalties against trafficking offenders.740 

 A number of cases indicate how both common law and legislation was successfully 

used in such cases. For an example, in National Director of Public Prosecutions v 

Phillips and Others, the accused was charged with common law or statutory crimes of 

human trafficking. 741 In this case, charges were laid against Phillips both under the 

Sexual Offences Act 23 of 1957 for keeping a brothel and living of the proceeds of 

prostitution and under the Aliens Control Act 96 of 1991 for unlawfully employing illegal 

immigrants to have sex with clients.742 Unfortunately, in this case the focus was mainly 

on a restraint order previously granted in terms of the Prevention of Crime Act against 

Phillips and various companies and close corporations owned by him. In the case of 

Mvuleni Jezile v the State discussed in detail above,743 the court charged the accused 

with rape, assault with intent to cause grievous bodily harm, common assault and 

human trafficking using the Children’s Act and Sexual Offences Act amongst other 

instruments. These are some of the cases that indicate how South African courts 

handled trafficking cases using different approaches in the absence of a unified 

trafficking legislation.  

On 30 July 2013, the Prevention and Combating of Trafficking in Persons Act (TIP Act) 

was signed into law and came into effect on 9 August 2015.744 South Africa now has a 

single trafficking statute that gives effect to the country’s obligation under Palermo 

Protocol and caters for human trafficking holistically and comprehensively.745 The TIP 

Act defines human trafficking as: 

                                                           
740The Prevention of Organised Crime Act 121 of 1998. 
741National Director of Public Prosecutions v Phillips and Others 2002 4 SA 60 (W); Phillips and Others v 

National Director of Public Prosecutions 2003 6 SA 447 (SCA) (hereinafter referred to as NDPP v 

Phillips). 
742NDPP v Phillips in paragraph 5. 
743Refer to paragraph 5.2 in page 133 to 136 of this chapter.  
744Government Gazette 36715 of 29 July 2013 and Proclamation R. 32 Government Gazette 39078 of 7 

August 2015. 
745SA News 2013 ‘Human trafficking bill signed into law’ SA news.gov.za. See also, the Prevention and 

Combating of Trafficking in Persons Act No. 7 of 2013. 
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Any person who delivers, recruits, transports, transfers, harbours, sells, exchanges, 
leases or receives another person within or across the borders of the Republic, by 
means of a threat of harm; the threat or use of force or other forms of coercion; the 
abuse of vulnerability; fraud; deception; abduction; kidnapping; the abuse of power; 
the direct or indirect giving or receiving of payments or benefits to obtain the consent 
of a person having control or authority over another person; or the direct or indirect 
giving or receiving of payments, compensation, rewards, benefits or any other 
advantage, aimed at either the person or an immediate family member of that 
person or any other person in close relationship to that person, for the purpose of 
any form or manner of exploitation, is guilty of the offence of trafficking in persons. 
Any person, who adopts a child, facilitated or secured through legal or illegal means; 
or concludes a forced marriage with another person, within or across the borders of 
the Republic, for the purpose of the exploitation of that child or other person in any 
form or manner, is guilty of an offence.746 

The definition of trafficking contained in the TIP Act reflects and is in line with the 

definition of trafficking in the Palermo Protocol. In that, both instruments apply to men, 

women and children. Similar to the situation in Mozambique, the TIP Act  indicate some  

similarities as well as  differences with the Palermo Convention with regards to offences 

associated with trafficking, prosecution, protection and prevention measures  which are 

discussed in detail below.  

5.7.1 Prosecution of Traffickers in South Africa 

The TIP Act in its definition criminalises the recruitment, transportation, harboring or 

receiving of persons for purposes of human trafficking just like the Palermo Protocol. 

Also false promises of employment, deception for purposes of forced labour, slavery, 

debt servitude and prostitution amongst others are criminalized. However, the TIP Act 

expands the Palermo Protocol’s definition in various ways. First, the TIP Act is 

broadened to include delivery, procurement, capture, removal, sale, exchange, lease or 

disposal of a person, or the adoption of a child through legal or illegal means.747 

Second, the TIP Act also includes threat of harm, debt bondage and kidnapping as a 

means by which a person can be trafficked.748  Third, Unlike the Palermo Protocol the 

TIP Act defines  “exploitation” to also  include the impregnation of a female person 

                                                           
746Section 4 (1) and (2) of the TIP Act. 
747Section 4 of the TIP Act. See also, LRC 2011 “Trafficking of Persons: A South African Legislative 

Perspective” page 21. 
748Section 4 (1) of the TIP Act. See also, LRC (n 748). 
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against her will with the sole purpose of selling the child after birth and further gives the 

definition of what sexual exploitation entails.749 The TIP Act also caters for both 

domestic and international trafficking, which is contrary to the Palermo Protocol750 In 

addition, the TIP Act is not limited to the culpability of only an organized criminal group 

like the Palermo Protocol. 

Both the TIP Act and the Palermo Protocol indicates that consent of a victim of 

trafficking is irrelevant and cannot be used as a defense. . Therefore the fact that a child 

who is a victim of trafficking or a person having authority over the child has consented to 

the intended exploitation or the intended exploitation did not occur even if none of the 

means referred to in both instruments of the trafficking definition have been used.751 In 

respect of adult victims of trafficking, both instruments consider consent irrelevant only if 

any of the means set out in these instruments have been used.752 

To ensure effective prosecution of traffickers the Act offers different penalties for 

different types of trafficking in South Africa ranging from life imprisonment to as a 

maximum sentence to five year imprisonment as well as a fine. Firstly, a trafficker who 

delivers, recruits, transports, sells another person by using one or more of the various 

means as well as a person who is involved in the adoption of a child or forced marriage 

for purposes of exploitation may be subject to a fine not exceeding R100 million or 

imprisonment (including life imprisonment) without an option of a fine or both.753 

Secondly, a person who intentionally engages in conduct that causes another person to 

enter into debt bondage, or a person who intentionally benefits financially or otherwise 

from the services of a trafficking victim or any person who allows an unauthorized 

person to gain access to and discloses a trafficking victims information shall be liable to 

a fine or imprisonment for not more than 15 years or both.754 Thirdly, any person who 

                                                           
749Section 1 of the TIP Act. In terms of this Act sexual exploitation means the commission of any sexual 

offence referred to in the Criminal Law (Sexual Offences and Related Matters) Amendment Act or any 
offence of a sexual nature in any other law. 

750Section 4 of the TIP Act. 
751Section 11 (1) (a) of the TIP Act and article 3 (c) of the Palermo Protocol. 
752Section 11 (1) (b) of the TIP Act and article 3 (b) of the Palermo Protocol. 
753Section 4(1) and (2) and 13 of the TIP Act.  
754Section 5, 7, 13 and 23 of the TIP Act. 
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has in his/her possession, or intentionally destroys, confiscates or conceals the identity 

document, passport or travel document of a trafficking victim or any conduct that 

facilitates trafficking in persons such as leasing of premises, shall be liable for a fine or 

imprisonment not exceeding 10 years or both.755 Finally, an electronic communications 

service provider which fails to comply with the provisions of the act or a carrier who 

transports a person in or outside the republic and knows, suspects or fails to comply 

with the provisions of this act or a person who knows or ought to have known or 

suspects that a person is a child victim of trafficking or any person who knows or ought 

to have known or suspects that a person is an adult victim of trafficking and fails to 

report it is liable to a fine or imprisonment for a period not exceeding 5 years or both.756 

In sentencing the perpetrators, the TIP Act further list a number of aggravating factors 

that a court imposing the sentence must take into account. For instance, factors like the 

significance of the role of the convicted person in the trafficking process; whether the 

convicted person is responsible for the victim becoming addicted to substance abuse; 

the condition in which the victim was kept and whether the victim was a child amongst 

are some of such factors.757 

What is most unique about the TIP Act is the fact that it gives South African courts 

extra-territorial jurisdiction to prosecute acts of trafficking committed outside the country. 

This then means that a suspected trafficker can be prosecuted in South Africa 

regardless of whether or not trafficking constitutes an offence in the country where it 

was committed.758 This will only happens if the person to be charged is a South African 

citizen; is ordinarily resident in South Africa; has committed the offence against a SA 

citizen or a person who is ordinarily resident in the country; if present in SA after the 

commission of the offence; is for any reason not extradited by SA or there is no 

                                                           
755Section 6, 8 (1) and 13 of the TIP Act. 
756Section 8 (3), 9, 18 (9), 19 (13) and 13 of the TIP Act. 
757Section 14 of the TIP Act: other “aggravating factors” include, whether the victim suffered abuse and the 

extent thereof; the physical and psychological effects the abuse had on the victim; whether the offence 

formed part of organized crime; the period of captivity of the victim; the nature of the relationship between 

the victim and the convicted person; the state of the victims mental health; and whether the victim had 

any physical disability. 
758Section 12 of the TIP Act. 
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application to extradite that person or is a juristic person or a partnership registered in 

terms of any law in SA.759 

Though the TIP Act is a recent legislation, which has not been tried and tested, and only 

came into effect August 2015, there is hope that trafficking offenders will be prosecuted 

successfully. This is as a result of the past performance of the SA government to 

prosecute offenders using a fragmented approach. South Africa   was able to initiate 22 

prosecutions and convicted 9 offenders in 2010.760 For instance, in 2013, the 

government initiated prosecutions of twelve suspected sex traffickers and two 

suspected labor traffickers and eventually managed to convict three traffickers.761 In 

July 2011 the Pretoria Regional Court convicted a trafficker (Aldina de Santos) and 

sentenced him/her to life imprisonment for trafficking three Mozambican girls for 

commercial sex in 2008.762 In February 2012 the Mitchell's Plain Magistrates Court 

sentenced a man to a 15 year imprisonment for the sex trafficking of a Swazi woman 

after fraudulently offering her a job.763 In S v Mabuza and Chauke case, the first 

accused who is a prominent businessman was convicted by the Graskop Magistrate’s 

Court for the sex trafficking of the Mozambican girls and was sentenced to 8 life terms 

and by far this has been the most severe penalty ever applied in a trafficking case in 

South Africa.764 The second accused Chauke who is a Mozambican citizen received a 

sentence of 20 years, suspended for 5 years and was handed to Home Affairs for 

deportation back to Mozambique.765 In March 2015, the Western Cape High Court 

upheld an appeal of one Mvumeleni Jezile who was found guilty by the Wynberg 

Regional Court for the trafficking and rape of a 14 year-old girl. The accused was 

sentenced to 22 years in prison under both rape and trafficking charges for the 

                                                           
759Section 12 of the TIP Act. 
760Trafficking in Persons Report 2012 “Country Narratives: South Africa” United States of America. 
761Trafficking in Persons Report 2014 “Country Narratives: South Africa” United States of America page 

349. 
762Trafficking in Persons Report 2012 “Country Narratives: South Africa” United States of America. 
763Trafficking in Persons Report 2012 “Country Narratives: South Africa” United States of America. 
764S v Mabuza and Chauke SHG 9/13 21 November 2013 (unreported case) refer to InfoUpdate-Recent 

Judgments. Magistrate Courts. See also, Trafficking in Persons Report 2015 “Country Narratives: South 

Africa” United States of America page 309. 
765S v Mabuza and Chauke SHG 9/13 21 November 2013 (unreported case) refer to InfoUpdate-Recent 

Judgments. Magistrate Courts. 
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purchase, exploitation, and abuse of the girl under the pretext of ukuthwala tradition of 

arranged marriages.766 

5.7.2 Protection of Trafficked Victims in South Africa 

The TIP Act sets out various obligations and requirements that must be complied with 

by all SA citizens, the government and institutions aimed at protecting victims of 

trafficking. While the Palermo Protocol gives no specific guidance as to the special 

measures that should be undertaken by governments to provide for victims of 

trafficking, the TIP Act distinguishes between three types of victims: foreign victims, 

child victims and adult victims. With regards to foreign victims the Director-General of 

Home Affairs may grant a foreign victim a visitor’s visa in order to enable the victim to 

make informed decisions regarding his or her cooperation with law enforcement and 

prosecuting authorities in the investigation and prosecution of a trafficking case with a 

reflection period not exceeding 3 months.767 Should the foreign victim after a period of 

30 days decide not to cooperate with law enforcement, that victim may be repatriated 

which then implies that this provision is conditional.768 Repatriation is done subject to 

certain considerations such as the safety of that person in the country to which he/she is  

repatriated  and that the state should  take reasonable steps to find suitable family 

members or an institution that renders assistance to victims of trafficking in that 

country.769 The main problem with this clause lies in the fact that it appears as though 

foreign victims will not be afforded protection and relevant services as long as they are 

not willing to cooperate with the relevant authorities.  

With regards to child victims the TIP Act provides that, any person who or organisation 

that knows or ought to have reasonably known or suspects that a child is a victim of 

trafficking is obliged to immediately report to a police official in order for investigations to 

be conducted.770 That police official must deal with the child in terms of certain 

                                                           
766Jezile v S and Others (A 127/2014) [2015] ZAWCHC.  
767Section 15 (1) of the TIP Act. 
768Section 15 (2) of the TIP Act. 
769Section 31 and 32 of the TIP Act. 
770Section 18 of the TIP Act. 
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provisions of the Children’s Act and may place that child in temporary safe care. If a 

finding is made that, an illegal foreign child is a victim of human trafficking and is in 

need of care and protection that will serve as authorisation for allowing the child to 

remain in the country for the duration of the children’s court order.771 Should any person 

fail to comply with all these provisions they are deemed guilty of an offence.772 

In respect of adult victims any person who or organisation that knows or ought to have 

reasonably known or suspects that an adult person is a victim of trafficking is obliged by 

this Act to immediately  report to a police official in order for investigations to be 

conducted.773 A police official, to whom the police report was made, must where 

necessary and as a measure of last resort take the adult person to protective custody 

after obtaining that person’s written consent first in order to protect that person from an 

immediate threat. Other alternatives are to place that adult victim in temporary safe care 

or an accredited organisation with a valid certificate of accreditation.774 The requirement 

that organisations must be accredited is excellent for the proper protection of victims 

and ensuring that they receive all the help, they can get as per governmental standards. 

However, it also creates a challenge for those organisations such as churches and 

NGO’s that might have contact with adult victims and want to provide  temporary shelter 

for those victims because by law it means they are not allowed to accommodate those 

victims at all unless they are accredited.  

So far South Africa has been doing well regarding the provision of shelter for victims 

even in the absence of trafficking legislation. For instance, the Department of Social 

Development funded 13 accredited multipurpose shelters, which hosted 80 foreign 

victims and 13 South African adult trafficking victims.775 This is an increase from the 

accommodation of 59 victims in 2011 and 87 victims in 2012.776 However, in 2015, the 

                                                           
771Trafficking in Persons Report 2014 “Country Narratives: Mozambique” United States of America. 
772Section 18 (9) of the TIP Act. 
773Section 19 of the 2013 Trafficking Act. 
774Section 19 and 24 of the TIP Act. 
775Trafficking in Persons Report 2014 “Country Narratives: South Africa” United States of America 350. 
776Trafficking in Persons Report 2014 “Country Narratives: South Africa” ibid. 
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DSD funded shelters, which only managed to host 41 victims, which is a significant 

decrease from the 93 victims assisted in 2013.777 

The DSD further continued oversight of 17 NGO-run safe houses designed to 

temporarily shelter victims before they reach an accredited shelter inclusive of a nine-

week rehabilitation program that was run to address the psycho-social well-being of 

victims with all expenses paid for the stay of victims at rehabilitation centers for 

overcoming drug addiction.778 

In addition to these provisions, the Justice and Constitutional Department issued 

directives pertaining to the TIP Act.779 These directives, instruct certain governmental 

departments such as the South African Police Service (SAPS), members of the 

Prosecuting Authority and Home Affairs, Labour and Social Development officials on 

how to carry out functions related to the TIP Act. Those functions include following  a 

victim centered approach, confidentiality,  reporting duties in terms of the act, taking into 

account the manner in which trafficking cases must be reported, the vetting of 

interpreters, attributes of interpreters, telephone interpretation and measures to protect 

victims and witnesses when necessary.780 The directives also have annexures that 

include a reporting statement, oath or affirmation, guidelines for interpreters and 

guidelines for contingency plans to ensure safety of victims and witnesses.781 

South Africa's immigration laws have also undergone an intense revision particularly 

regulations concerning travelling with children to and out of the country. The minister of 

Home Affairs adopted these regulations in May 2014. These regulations have been 

introduced with the main aim of curbing child trafficking amongst other things. For 

instance, Regulation 6 (12) provides that where parents are travelling with a child, such 

parents must produce an unabridged birth certificate of the child reflecting the 

                                                           
777Trafficking in Persons Report 2015 “Country Narratives: South Africa” United States of America 310. 
778Trafficking in Persons Report 2015 “Country Narratives: South Africa” ibid. 
779Department of Justice and Constitutional Development “Directives in terms of section 44(1)(A) of the 

Prevention and Combating of Trafficking in Persons Act, 2013” (hereinafter referred to as DoJ & CD 

directives). 
780Refer to DoJ & CD directives page 2 to15. 
781Refer to DoJ & CD directives page 16 to 28. 
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particulars of both the parents of the child.782 In the case of one parent travelling with a 

child, he or she must produce an unabridged birth certificate and produce an affidavit 

from the other parent giving authorization to him or her to travel with the child. In respect 

of a legal guardian, a court order granting full parental responsibilities and rights or legal 

guardianship in respect of the child must be granted and where applicable, a death 

certificate of the other parent registered as a parent of the child on the birth certificate 

must be furnished.783 The DHA has provided a grace period to allow children to travel 

without unabridged certificates, which ended on 1 June 2015.784 However, the 

effectiveness of these changes in regulations is questionable given the fact that in the 

past they were existing requirements for instances where parents were children 

however, traffickers were still able to traffic children successfully. Perhaps if government 

dealt with the issue of corruption and porous borders then these changes would stand a 

better chance of addressing this crime. 

Despite the success in combating and preventing trafficking in South Africa, there have 

also been hurdles that continue to inhibit progress in providing justice and protection for 

victims of trafficking. For instance, there is still a lack of language interpretation for 

foreign victims of trafficking which impedes on the investigation of trafficking cases, 

prosecution of suspected offenders and screening of victims, but with the DoJ & CD 

directives there might be change on the basis that the directives provide for measures 

to be taken in instances where foreign victims of trafficking are not conversant with any 

of the official languages of the Republic. These include, keeping a list of interpreters, 

vetting them, checking their attributes and in some instances making available 

telephonic interpretation services.785 Furthermore, the failure of government to provide 

                                                           
782Regulation 6 (12) (a) and (b) of the Immigration Regulations R. 413 Government Notice 37679 of 22 May 

2014. 
783Regulation 6 (12) (a) and (b) of the Immigration Regulations ibid. 
784Immigration Regulations R. 413 Government Notice 37679 of 22 May 2014 Immigration Directive No. 11 

of 2014: Children travelling without unabridged birth certificates. 
785Directive 7 of the Department of Justice and Constitutional Development “Directives in terms of section 

44(1) (A) of the Prevention and Combating of Trafficking in Persons Act,  2013”. 
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adequate security for victims at places of safety has resulted in some organisations 

refusing to accept trafficking victims.786 

5.7.3 Prevention of Trafficking in South Africa 

The South African government in terms of the 2014 TIP Report have increased efforts 

to prevent human trafficking through awareness-raising campaigns in schools. They 

further put in place efforts to coordinate national anti-trafficking policies and planning. 

The Department of Justice particularly coordinated interdepartmental policy 

development to ensure that the department is prepared for the eventual implementation 

of the anti-trafficking legislation and to further provide funding for local awareness and 

training events.787 For instance, the DOJ supported awareness-raising efforts by 

including events at malls and door-to-door campaigns in high-risk trafficking areas such 

as Northwest and Mpumalanga provinces, which reached 13,000 residents. Between 

2012 and 2013, the government spent an equivalent of approximately $270,000in 

trafficking awareness-raising and training initiatives.788 Add to that, according to the 

2014 TIP Report the NPA, DoJ, SAPS, and Thuthuzela staff held 26 awareness-raising 

campaigns at high schools, which related to topics such as sexual offenses, children’s 

rights, victim identification, and how to report abuses. These latter sessions reached 

approximately 10,100 students. In May 2013 and February 2014, the DOJ organized a 

two week-long strategy session, where government stakeholders developed and 

reviewed implementing regulations and worked with civil society partners to develop an 

updated national action plan the draft of which was released for interagency and NGO 

comment in February 2014.789 The TIP Act covers all aspects of the Palermo Protocol 

but also goes further to broaden the definition of trafficking and address some of the 

areas not adequately addressed by the Protocol. For instance, the TIP Act, extend the 

definition of trafficking to include both inter and intra-trafficking, criminalises both natural 

                                                           
786Trafficking in Persons Report 2014 “Country Narratives: South Africa” United States of America 350. 
787Trafficking in Persons Report 2014 ibid. 
788Trafficking in Persons Report 2015 “Country Narratives: South Africa” United States of America 311. 
789Trafficking in Persons Report 2014 “Country Narratives: South Africa” United States of America 350. 
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and legal persons and further classify victims of human trafficking in different categories 

for effective and proper protection.  

5.8 Human Trafficking in the Democratic Republic of Congo (DRC) 

The DRC is a source, destination and possibly a transit country for men; women and 

children trafficked mainly for forced labour and sexual exploitation.790 According to a 

report conducted in 2012 in the DRC sex trafficking was found to take place on a large 

scale and seems related to the extraction of minerals from mines and it is done by 

armed groups or national armies who forcibly remove young civilian girls and women 

from homes to yield labor related to the mines and also sexual favors related to those 

guarding and operating the mines. 791  In terms of the 2015 TIP report some Congolese 

women are forcibly prostituted in brothels or informal camps, including in markets, bars, 

and bistros in mining areas, by loosely organized networks, gangs, and brothel 

operators.792 Other prevalent types of human trafficking in the DRC include forced 

marriages whereby young girls are married without their consent, many times by their 

own families.793 In addition to the latter, some cultural practices such as “le vat” are 

performed and it is practiced when the husband dies and the brother inherits his sister-

in-law irrespective of her consent.794 According to some scholars, the DRC is the only 

country in SADC known for trafficking child soldiers.795 

The DRC acceded to both the CTOC and the Palermo Protocol on 28 October 2005 and 

as such, the country has an obligation to ensure that human trafficking specific 

                                                           
790Gallineti (n 56) 5. See also, Trafficking in Persons Report 2015 “Country Narratives: DRC” United States 

of America 126. 
791Richard H. 2012 “Preliminary Assessment of Trafficking in the Democratic Republic of Congo (DRC)” A 

Report by the Sanela Diana Jenkins Human Rights Project at UCLA page 2 and 4 available at 

http://iccforum.com/media/sdj_human_rights_project/201203_SDJ_Human_Rights_Project_at_UCLA_Re

port-Trafficking_in_the_DRC.pdf. 
792Trafficking in Persons Report 2015 “Country Narratives: DRC” United States of America 126. 
793Richard H (n 792) 5. 
794Richard H (n 792) 6. 
795Britton H. E and Dean L. A (n 55). 
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legislation is adopted in order to comply with its international obligations.796 Due to the 

fact that the DRC has a monist legal regime, international law does not need to be 

translated into national law. This then means that the CTOC and Palermo Protocol 

entered into force in the DRC legal order and thus became legally binding in the country 

as per provisions of the DRC Constitution.797 To date, the Congolese government has 

not adopted a comprehensive anti-trafficking law, but continues to address human 

trafficking using a fragmented approach. Those provisions addressing human trafficking 

as a crime are found within the Law 06/018 amending the Penal Code, the Labour Code 

and the Law 09/001 on the Protection of the Child. 

5.8.1 Prosecution of traffickers in the DRC 

Prosecution and convictions of traffickers in the DRC has been difficult and the question 

remains on whether this may be attributed to the lack of anti-trafficking legislation or not. 

However, due to a lack of data and literature on trafficking in the DRC most of the 

information relied on is from the Trafficking reports. The government has initiated a 

number of cases relating to human trafficking, the offenders are sometimes released 

and criminal cases abandoned. For instance, in 2011, 11 suspected trafficking offenders 

were arrested for child labour; however, all those suspects were conditionally released 

pending trial.798 In 2012 at the Juvenile Court of Pointe-Noire 8 of the alleged labour 

trafficking offenders were released, and the courts also suspended the hearing of the 

civil case and failed to open a criminal investigation in this case in 2013.799 In May 2013, 

authorities arrested four offenders suspected of the trafficking and subsequent 

kidnapping of four previously identified trafficking victims; however, officials later 

                                                           
796 United Nations Treaty Collection ‘United Nations Convention against Transnational Organized Crime’.  

See also, United Nations Treaty Collection ‘Protocol to Prevent, Suppress and Punish Trafficking in 

Persons, Especially Women and Children, supplementing the United Nations Convention against 

Transnational Organized Crime’. 
797Article 215 of the Democratic Republic of the Congo's Constitution of 2005 with Amendments through 

2011 provides that “the international treaties and agreements, regularly concluded, have, on their 

publication, an authority superior to that of the laws, under reserve for each treaty and agreement, of its 

the application by the other party”. 
798Trafficking in Persons Report 2012 “Country Narratives: DRC” United States of America. 
799Trafficking in Persons Report 2014 “Country Narratives: DRC” United States of America 143. 
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released the offenders without charge.800 In 2014, the government also did not 

prosecute or convict anyone for committing any form of trafficking, including trafficking 

crimes involving child soldiers, which contributed to placing the country in the Tier 3 

placement. 801 Failure to prosecute and convict cannot just be attributed to the absence 

of anti-trafficking legislation, as other countries in SADC like South Africa were able to 

prosecute and convict trafficking offenders using a fragmented approach explained 

above.   

To curb the deficiency in the system, the Congolese government may resort to using 

different approaches like the use of various legislative provisions of the Child Protection 

Act of 2010; Labour Code and the Penal Code. For instance, article 60 of the Child 

Protection Act prohibits the trafficking, sale, trading and exploitation of children while 

article 115 of the same Act prescribes penalties of hard labor for an undefined period of 

time. Further, article 68 of the Act prohibits the worst forms of child labor, including the 

forced labor and prostitution of children, for which while Article 122 prescribes penalties 

of three months’ to one year’s imprisonment or fines between approximately $110 and 

$1,080.802  In terms of the countries’ Labor Code, article 4 prohibits forced or 

compulsory labor, and imposes fines of approximately $1,300 to $1,900.803 There is 

also the Penal Code, which prohibits forced prostitution that may be used to prosecute 

sex trafficking offences involving adults considering the fact that the Child Protection 

Code affords protection for children only. What may be the shortcomings and 

inadequacy of such an approach is the fact that none of these penalties are sufficiently 

stringent and will not address and combat trafficking effectively. This will be contrary to 

standard set by international conventions.  For instance, the CTOC provides that for 

serious crimes such as trafficking in persons, the offence must be punishable by a 

maximum deprivation of liberty of at least 4 years or a more serious penalty and none of 

                                                           
800Trafficking in Persons Report 2014 “Country Narratives: DRC” United States of America 143. 
801Trafficking in Persons Report 2014 “Country Narratives: DRC” United States of America 139. 
802Trafficking in Persons Report 2015 “Country Narratives: DRC” United States of America 130. 
803Trafficking in Persons Report 2015 ibid. 
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the penalties meet this threshold.804 Unfortunately, the Palermo Protocol lacks such a 

provision of minimum penalties to be given. The DRC may also amend its Penal Code 

like Angola in order to ensure that bonded labour or the recruitment, harbouring or 

transport of a person for forced labour is also outlawed and the penalties are stringent 

enough. Furthermore, certain provisions may also be added in the penal code that will 

adequately define, prohibit and penalise human trafficking in a holistic and 

comprehensive manner.  

During the 2015, reporting period there seemed to be an improvement shown by the 

DRC and this is based on the fact that the DRC was upgraded from Tier 3 to Tier 2 

Watch List based on certain actions taken by the government between 2014 and 

2015.805 For instance, the DRC managed to secure conviction of certain government 

officials involved in human trafficking, arrested an armed group commander for 

recruiting children and cooperated with the UN and other child protection 

organisations.806 Even though in July 2013 the government was able to complete the 

draft of the anti-trafficking legislation and finalised it in 2014, the anti-trafficking 

legislation has still not been enacted.807 

5.8.2 Protection of trafficked victims in the DRC 

The NGO sector has played a pivotal role in ensuring that victims of human trafficking 

are assisted. NGOs have provided the vast majority of the limited number of shelters, 

legal, medical and psychological services to trafficking victims.808 For instance, an NGO 

working with trafficking victims in eastern DRC managed to provide assistance to 121 

victims of human trafficking, including 77 victims of forced labour, 38 of sex trafficking 

and six children separated from armed groups.809 

                                                           
804In terms of article 2 (b) of the CTOC “Serious crime” shall mean conduct constituting an offence 

punishable by a maximum deprivation of liberty of at least four years or a more serious penalty. 
805Trafficking in Persons Report 2015 “Country Narratives: DRC” United States of America. 
806nBE 2015 “United State praises DRC for fighting human trafficking” published in governance. 
807Trafficking in Persons Report 2015 “Country Narratives: DRC” United States of America 129. 
808Trafficking in Persons Report 2014 “Country Narratives: DRC” United States of America 141. 
809Trafficking in Persons Report 2014 ibid. 
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In 2013 government signed a new National Disarmament, Demobilization and 

Reintegration Plan (DDR III) which makes provision for both male and female child 

soldiers to be transferred immediately to UNICEF for processing and services.810 During 

the latter process, the National Demobilization Agency, in cooperation with United 

Nations Organization Stabilization Mission in the DR Congo (MONUSCO) and UNICEF, 

continue to separate and transport identified children to NGO-run centres’ for temporary 

housing, care, and vocational training prior to returning them to their home communities 

when it is deemed safe for reintegration. However, reintegrated child soldiers remained 

vulnerable to re-recruitment, due to the fact that, there is a lack of adequate 

rehabilitation services for children suffering the most severe psychological trauma which 

enables several armed groups to continuously recruit those children.811 

5.8.3 Prevention of trafficking in the DRC 

The DRC government did not show evidence of encouraging victims to assist in 

investigations against their traffickers in actual fact, the public widely viewed civil courts 

as corrupt and believed outcomes were determined based on the relative financial 

means of the parties to the lawsuitand no legal alternatives are offered to the removal of 

foreign victims to countries in which they may face hardship or retribution.812  Although 

the DRC government does not have a coordinated mechanism aimed at preventing 

human trafficking, there has been progress in other areas. For instance, in 2013, the 

government implemented a UN-backed action plan signed by the Ministry of Defense in 

2012 which aims at ending recruitment and use of child soldiers, sexual violence, and 

other serious child rights violations in the armed forces.813 Furthermore, the Ministry of 

Defense and the national intelligence agency also issued two directives which explicitly 

stated how severe sanctions would be levied against Congolese national army 

(FARDC) members found guilty of recruiting or using children; detaining, torturing, or 

mistreating children because of their involvement with an armed group; killing, engaging 

                                                           
810Bafilemba F, hall A and Muller T 2014 “Crafting a Viable DDR Strategy for Congo” The enough project, 

page 2 and 3. 
811Trafficking in Persons Report 2014 “Country Narratives: DRC” United States of America 141. 
812Trafficking in Persons Report 2014 ibid. 
813Trafficking in Persons Report 2014 ibid. 
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in sexual violence, including underage marriage attacking schools or hospitals; 

kidnapping children, including for forced marriage; and impeding humanitarian access to 

children.814 It is clear that the main focus has been on children who are involved in 

armed groups than on issues like forced child labour. It is therefore difficult to 

adequately measure the government’s efforts to meet the international standards 

imposed by Palermo. What is clear is that the country has weak law enforcement; victim 

protection mechanisms and lacks political will.to prosecute and convict offenders using 

a fragmented approach available at its disposal. 

5.9 Best Practice or model for combating trafficking from the comparative 

analysis 

The chapter made a general analysis of efforts and means made by SADC countries in 

combating human trafficking. The chapter was premised on the evaluation of how each 

of the three countries Mozambique, South Africa and the DRC have implemented 

international obligations imposed by the various UN treaties ratified, in particular 

Palermo Convention. It also analysed how each of the three countries address the issue 

of prosecution of trafficking offenders; protection of victims and preventative 

mechanisms offered by each country. This was done in order to extract best practices 

and models from the countries discussed as well as lessons, shortcomings in the 

different legal systems. It is clear from the analysis above that while South Africa and 

Mozambique served as the best comparators, the DRC on the other hand was used as 

a contrast. The study depicted a lot of similarities between the Mozambican and South 

African anti-trafficking legislation. In summary, both countries’ are in line with the 

Palermo Protocol and have provisions dealing with the prosecution of traffickers, 

protection of victims and the prevention of trafficking. Further, legislation of the two 

countries also holds both legal and natural persons liable and addresses trafficking 

internally and internationally. Also, both Acts have extended the definition of trafficking 

to cater for the nature of human trafficking experienced in each country and defined 

“sexual exploitation” not defined by the Palermo Protocol.  

                                                           
814Trafficking in Persons Report 2014 “Country Narratives: DRC” United States of America 141-142. 



  

164 

 

In as far as, victims of trafficking are concerned, the Mozambican and South African 

legislations are clear that at no stage can the victims be used as a ground of defense 

and also exempt victims of trafficking from any criminal prosecutions for crimes 

committed during the trafficking period. In addition, the Act also makes provision for 

legal assistance and, shelter to victims of trafficking as well as compensation for 

damages suffered under certain circumstances.815 

Despite the similarities noted, there are also differences in how both Mozambique and 

South Africa address certain issues.  In defining trafficking, the South African legislation 

has a broader and all-encompassing definition more than its Mozambican counterpart. 

For instance, trafficking in South Africa includes aspects like adoption of child whether 

secured through legal or illegal means if the sole purpose is for exploitation as well as   

the impregnation of a female person against her will for the purpose of selling that child 

after birth. Although both Acts speak of the removal of body parts and forced marriages, 

the SA Act provides  unlike the Mozambican Act provides a definition of what these 

concepts entail In actual fact, the SA Act provides a far more detailed list of definitions 

for concepts used in the Act unlike the Mozambican Act which consists of nine concept 

definitions.  When coming to penalties, both Acts have penalties that are stringent 

enough to curb this crime although South Africa has the most stringent and severe 

punishment. For instance, with regards to a person who is trafficked by any means 

under the Mozambican Act, or is trafficked for money or any other advantage for 

purposes of marriage or selling the person for involvement in pornography and sexual 

exploitation or in cases of adoption or the removal of body parts there is a penalty of 16 

to 20 years and no fine. The TIP Act on the other hand provide for a fine not exceeding 

R100 million or imprisonment, including life imprisonment without an option of a fine or 

both in similar instances. Where any person benefits financially from the services of a 

trafficking victim, the Mozambican Act imposes a penalty of 8 to 12 years without a fine 

and the TIP Act imposes a fine and imprisonment for not more than 15 years or both 

while for the leasing of premises to use for trafficking the Mozambican Act gives a 

                                                           
815Refer to paragraphs 5.6.1; 5.6.2 and 5.7.1 with 5.7.2 of this chapter. 
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penalty of 8 to 12 years imprisonment and no fine, but for the same act the TIP Act has 

a fine or imprisonment not exceeding 10 years or both. More similar differences can be 

noted in other offences relating to advertisement of material that promote trafficking; 

interference with witnesses and disclosure of information.816 The South African Act 

appears to have more stringent penalties, particularly because it can impose both fines 

and imprisonment including life imprisonment. 

The other notable difference between both Acts is the role of “aggravating factors or 

circumstances” taken into account before conviction/sentencing.  The Mozambican Act 

is broader and more specific in that it among others it outlines the type of suffering the 

victim must have undergone such as mutilation or contracting of HIV/AIDS and sexually 

transmitted diseases and further outlines specific people such as an educator, mentor, 

custodian of the victim or public authority who will render the acts as aggravating 

circumstances. The SA TIP Act on the other hand is vague and states that the nature of 

the relationship between the victim and the convicted person must be established. The 

last major difference relates to the issue of extra-territorial jurisdiction, which only finds 

application in South Africa. The TIP Act grants the South African courts extra-territorial 

jurisdiction to prosecute acts of trafficking committed outside the country on condition 

that certain specified requirements are met.817  In Mozambique, the courts do not have 

extra-territorial jurisdiction and as such this grants South Africa broader jurisdictional 

capacity in that it can exercise jurisdiction nationally and trans-nationally.  

5.10 Conclusion 

This chapter has indicated the shortcoming in the definition of trafficking in Palermo 

Protocol. The definition excludes some of the key drivers of human trafficking in 

Southern Africa such as organ trafficking or organ removal for muti (traditional 

medicine) and forced marriages (misused cultural practices such as ukuthwala). The 

chapter secondly indicated the purpose and rationale behind the grading of SADC 

                                                           
816Refer to paragraph 5.6.1 and 5.7.1 of this chapter. 
817Section 12 of the TIP Act and for further details refer to paragraph 5.7.1 of this chapter. 

 



  

166 

 

countries by the annual TIP into different tiers. More than anything, this grading has 

indicated the extent to which SADC countries address human trafficking and meet their 

commitment and obligation under international law. This grading, further show that 

SADC countries deal with human trafficking different paces with different efforts. 

Though 12 of the SADC countries have anti-trafficking legislation it is evident that 

having legislation does not automatically translate to compliance with international 

standards based on the fact that, none of the SADC countries have been or are graded 

in Tier 1 which indicates compliance with the Trafficking Victims Protection Act. 

Furthermore, of the SADC countries have zero convictions despite the presence of anti-

trafficking legislation and need to amend their laws and expand on the definition of 

trafficking in order to comply with the Palermo Protocol.  

The comparative analysis between Mozambique, South Africa and the DRC highlights 

that the presence of anti-trafficking legislation makes a huge difference in addressing 

and combatting trafficking. This is proven by the number of prosecutions and 

convictions Mozambique has and the fact that even though SA used a fragmented 

approach prior to 2013, the government still saw a need in combining all the relevant 

provisions dealing with human trafficking into one piece of comprehensive legislation. 

The DRC has proven to be progressing slowly and struggling with prosecutions and 

convictions in using a piece meal approach. The comparative analysis also indicated 

that the  TIP Act came out stronger in a number of issues like; the  broader definition of 

trafficking, conceptual clarification; penalties for different forms of offences;  

compensation for victims of  trafficking as well the courts ability to prosecute internally 

and transnationally. It can therefore be argued that the DRC proved to be contrast, 

which cannot be emulated by any of the SADC countries. On the other hand, both 

Mozambique and South Africa offer some positive lessons as well as best practices that 

can be emulated by other SADC countries including SADC as an institution.  
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CHAPTER 6 

CONCLUSION AND RECOMMENDATIONS 

“No country can yet lay claim to genuine, extensive experience in dealing with 
trafficking as a criminal phenomenon. Most are developing and adapting their 
responses on the run, often under strong political pressure, and principally through 
trial and error.’818 

6.1 Introduction 

This study was mainly undertaken in view of the fact that human trafficking has been 

flourishing internationally, regionally and nationally despite the adoption of the UN 

Palermo Protocol which aims to combat human trafficking in all its forms. 

Notwithstanding its rising profile globally and within Southern Africa, the study has 

demonstrated that the SADC region remains a fertile ground for traffickers who take 

advantage of economic, social and political conditions. This has been the case despite 

the adoption of legislative and other measures by southern African countries. In keeping 

with the aim of this study, namely to determine whether there is a need for an effective 

regional response to human trafficking in SADC it became imperative to investigate the 

measures taken within the SADC region to address human trafficking both at the 

national and regional levels and to conduct a comparative study between different 

regions and between selected SADC countries. This chapter summarises and 

integrates the key findings of the study and offers some recommendations, which may 

assist SADC as an institution and SADC countries in addressing and combating human 

trafficking effectively. 

6.2 Summary of the key findings 

In Chapter one, the study departed on asking the key question of whether the current 

measures adopted by SADC and its Member States is adequate to address and combat 

human trafficking in the sub-region.  To answer that question completely the following 

                                                           
818Gallagher A and Holmes P (n 507) 318. 
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questions were posed at the beginning: How has human trafficking evolved from its 

conceptualization as slavery to its contemporary form? How has international law and 

other regional systems including SADC addressed this crime and to what extent are the 

measures adopted effective to combat human trafficking? What measures have SADC 

countries in general taken to address and combat human trafficking and in particular 

how have these measures been implemented in the three selected countries 

(Mozambique; South Africa and DRC). Are the current measures adequate and 

effective? Is there perhaps a need for legal and institutional reform in SADC or SADC 

countries and what is an effective way to combat human trafficking in SADC and its 

member states?  

In Chapter two the study used a historical approach to trace the origin and development 

of human trafficking and its conceptualization as slavery to its evolution as human 

trafficking. The study further elaborated on the meaning and development of the 

concept “human trafficking” as captured by international agreements from the 1904 

White Slave Traffic Agreement to the 1956 Supplementary Convention on the Abolition 

of Slavery before the adoption of the Palermo Convention in 2004. This section also 

argues that even though the pre-Palermo conventions had major setbacks, those 

conventions set the platform for future international and regional human rights laws to 

be used in addressing human trafficking.  

Chapter three set out the framework developed and used under the United Nations 

Framework to combat human trafficking through the use of conventions and non-

conventional measures. While it has been indicated that Palermo brought light and 

broadened human trafficking and serves as a guideline and framework for combating 

human trafficking at states level, it still has shortcomings and weaknesses that are not 

sufficiently addressed. The Chapter also focuses on and draws on a comparative 

analysis of how other regional platforms like the European and Inter-America systems 

addresses issues of human trafficking. Throughout the discussion, it became clear that 

the AU is lagging behind in as far as combating human trafficking is concerned, except 

for the specific  provisions of the Women’s Protocol which are in line with the provisions 

of Palermo.  
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Chapter four appraises SADC’s responses in addressing human trafficking and argues 

that in the absence of any human trafficking specific convention, the SADC Gender 

Protocol supplemented by its other Protocols may be one of the mechanisms that can 

be used to speed up efforts on combating human trafficking. The weakness of this 

approach is that it leaves a fragmented and piecemeal method of addressing the 

problem.  

Drawing from the experience of comparative analysis in chapter five of the study, it is 

revealed that  SADC countries respond in  various  ways to combat human trafficking 

such as ratification of Palermo; enactment of anti- trafficking legislations as well as a 

fragmented and piecemeal approach to address trafficking. The key findings of the 

study are summarised below.  

6.2.1 Conceptual clarification of human trafficking 

First, the definition of human trafficking in Palermo has proven to be narrower in 

comparison to the definitions adopted by some of the SADC countries such as South 

Africa and Mozambique. The anti-trafficking legislation in these two countries as 

explained in chapter five is broader and includes concepts such as “sexual exploitation” 

among others. Secondly, the Palermo Protocol lacks mechanisms and guidelines in as 

far as protection of victims is concerned. Palermo does not make provision for the 

protection of victims of trafficking from prosecution for any acts they were coerced into 

committing by the traffickers. Further, under article 6, 7 and 8 of Palermo victim 

assistance is discretionary.  Thirdly, having reviewed texts and relevant jurisprudence in 

SADC countries, the nature of human trafficking differs. For instance, some of the key 

drivers of human trafficking experienced in SADC countries include organ trafficking or 

organ removal for muti (traditional medicine) purposes and forced marriages (misused 

cultural practices such as ukuthwala). Therefore, the requirement that regional and 

national anti-trafficking legislation should be in line with the Palermo Protocol proves to 

be problematic, as it will exclude certain aspects of human trafficking that are not 

covered in Palermo.  
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The study therefore take the view that though Palermo set the framework of addressing 

and combating human trafficking, it cannot sufficiently and adequately combat human 

trafficking in SADC countries as it is.  

6.2.2 Conventional and Institutional Weaknesses of the AU and SADC    

Chapter three of the dissertation revealed that at the regional level, the AU lacks proper 

mechanisms and guidelines on human trafficking. At the conventional level, though 

some of the AU treaties and protocols may be used to combat human trafficking, such a 

fragmented approach is problematic. For instance, the African Charter outlaws slavery 

but does not make specific reference to human trafficking. Though the ACRWC makes 

reference to trafficking, the Protocol only affords protection to children which render it 

narrow in scope. Further, the African Women’s Protocol has provisions that condemn 

trafficking in women, provides for the prosecution of the perpetrators and protection of 

women who are most at risk. However, the Women Protocol only affords this protection 

to a narrower category, women and thus exclude men as well as other forms of 

trafficking. Accordingly, in the absence of a human trafficking AU treaty that provides for 

combating human trafficking and offers protection to all victims of human trafficking a 

piecemeal approach is relied upon. 

 At the institutional level, the African Court on Human and Peoples’ Rights, the African 

Commission on Human and Peoples’ Rights and the Committee on the African Charter 

on the rights of the Child has made no pronouncement or decided cases on human 

trafficking since their inception. Consequently, there is no evidence of how the different 

treaties can be interpreted to address human trafficking. Though the African 

Commission is tasked with giving recommendations to governments amongst other 

things, its major setback is that such recommendations are not binding on Sates. This 

weakens the enforcement of those recommendations at state level and states’ 

compliance with international standards. Consequently, these institutional weaknesses 
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of the AU clearly show that victims of trafficking have no guarantee of recourse, 

because not all victims are afforded protection by relevant Conventions.  

Chapter four analysed and discussed in detail, the efforts to address the problem of 

human trafficking in SADC.  Among others, SADC adopted a Gender and Development 

Protocol that has a provision on human trafficking though it is mainly aimed at curbing 

gender based violence against women. Three SADC countries have not ratified this 

treaty and as such are not bound by it.  The implementation of this Protocol at state 

level has also been problematic due to constraints such as lack of public awareness, 

political will and inadequate resources. Chapter four also highlighted that the Ten Year 

SADC Strategic Plan is not sufficient. Its major set-back lies on the fact that it is non-

binding and therefore it is not compulsory for SADC countries to comply with its PoA 

and there are no repercussions for non-compliance. Furthermore, in terms of the 

implementation matrix in the PoA, there have been challenges in successfully 

implementing the first phase of the Plan, which automatically means the set goals for 

the implementation of the second phase will be delayed and probably not achieved.  

Furthermore, SADC currently lacks a regional court or tribunal and as such, SADC 

countries cannot seek redress for violation of any of the treaties.   

6.2.3 Inadequacies in measures to address human trafficking in SADC countries  

In Chapter five, the study discussed efforts made by Southern African countries in 

general and the DRC, Mozambique and South Africa in particular in as far as human 

trafficking is concerned. The study reviewed anti trafficking legislations and other 

relevant sources on human trafficking. 12 SADC countries have trafficking specific 

legislation while the remaining 3 countries (Namibia, Angola and DRC) do not have.  Six 

of these 12 countries adopted anti-trafficking legislation between 2007 and 2009 and 

four of these countries (Seychelles; Swaziland; Zambia and Zimbabwe) need to review 

or amend this anti-trafficking legislation, as it is not aligned with Palermo Protocol. The 

other six countries have recent legislation adopted between 2010 and 2015.  

Having reviewed texts and relevant jurisprudence in SADC countries, the study came to 

the conclusion that countries like Swaziland, Tanzania, Zambia and Zimbabwe have 
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been struggling with prosecutions and convictions of offenders and as such their 

enforcement mechanisms is weak.  The main reasons can be attributed to the following: 

Firstly, lack of regulations and directives for implementation of anti-trafficking 

legislations in various SADC countries as is the case in Botswana and Lesotho.  So far, 

only South Africa has adopted regulations while Tanzania and Swaziland are in the 

process of reviewing such regulations. Secondly, budgetary constraints play a major 

role. In countries like Zambia the government allocated 570,000 kwacha ($89,400) for 

its anti-trafficking budget, a significant decrease from the previous year’s budget of 

1,358,700 kwacha ($213,000). Thirdly, lack of political will to not only ratify treaties, but 

ensure their implementation contribute to the status quo in many SADC countries. 

However, it is important to note that in some instances, even though there is political will 

to curb human trafficking lack of resources, budgetary constraints and infrastructure 

contribute to the lack of implementation. Fourthly, some countries only adopted anti 

trafficking legislation recently and as such the law has not been implemented and it is 

difficult to trace progress. For instance, Malawi adopted its anti-trafficking legislation in 

2015 and though South Africa adopted the legislation in 2013, the Act was only 

implemented in August 2015. This means that the laws of these countries have not 

been tried and tested. Fifthly, another major setback when it comes to enforcement of 

laws especially with regards to international instruments lies in the “reservation” and 

“declaration” provisions found in these instruments. For instance, South Africa and 

Zimbabwe made reservations not to be bound by article 15 (2) of the Palermo Protocol 

which gives the International Court of Justice authority to adjudicate on matters 

involving a dispute amongst SADC Member States on request. The implication of this 

reservation is that the rest of the SADC countries are prevented from seeking recourse 

from the ICJ if the dispute involves these two countries. This therefore contributes to 

compliance problems and defeats the purpose of ratifying a treaty if some countries will 

not want to be bound by certain provisions of those treaties. Finally, human trafficking is 

both transnational and intra-national in nature, which means at times the crime involves 

different states, which may view and punish the crime differently. Therefore, it is easier 

for perpetrators of the crime to go unpunished as a result of lack of uniformity of the 

laws.   
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Drawing from the experience of comparative analysis in the DRC, Mozambique and 

South Africa Chapter five revealed that the implementation of anti-trafficking legislation 

in Mozambique and SA proved to be successful while the DRC which has no legislation 

is placed at the bottom. On one hand, Mozambique has effective and adequate 

enforcement mechanisms. Among SADC countries, it has high investigations, 

prosecutions and convictions rates.  For instance, in 2014 the country investigated 27 

cases of human trafficking, prosecuted 44 suspected traffickers and convicted 32 

traffickers under its anti-trafficking Act. South Africa on the other hand, proved to be 

stronger in terms of a broader conceptual clarification of trafficking, a victim centered 

approach to trafficking, it also has more stringent and severe punishment that includes 

both imprisonment and fines and the countries courts have a broader jurisdictional 

capacity on the basis that they have extra-territorial jurisdiction in as far as human 

trafficking is concerned.  

6.3 Recommendations 

The contention throughout the study has been that despite the fact that all 15 SADC 

countries adopted the Palermo Protocol and 70% of these countries have anti-trafficking 

legislation, most SADC countries struggle with compliance and implementation 

mechanisms. This shows that mere passing of legislation does not automatically 

translate to compliance. The central question left open is whether there is a need for a 

human trafficking treaty at the SADC level or reform of anti-trafficking legislation by 

SADC countries and the extent to which either approach may address human trafficking 

problems and the implementation problems.  In light of the above key findings, the study 

proposes that in order to effectively prevent, and combat human trafficking in SADC a 

number of options can be explored. This study does not offer a blueprint solution but 

contribute towards the development of a model that will better be suited to address 

human trafficking problems at the SADC level. 

Firstly, SADC may opt to adopt a sub-regional anti-trafficking treaty that broadens the 

concept of Palermo Protocol provisions. After a survey of various models in SADC, the 

South African approach and legislation offers useful lessons in this regard. This treaty 
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must broaden the concept “human trafficking” and have provisions that are adapted to 

the nature of trafficking that occurs in the SADC region such as forced marriages 

(ukuthwala) and trafficking of body parts for muti murders. It must further include non-

discretionary victim protection measures akin to those in the South African anti-

trafficking legislation.  In addition,  to the  victim protection measures, there must be 

some kind of standard operation procedures  that will supplement this treaty for all role 

players  to ensure the proper running of the system particularly in terms of victim 

identification and placement of those victims. The treaty must also be gender neutral 

and ensure that all victims of trafficking whether male, female or children are afforded 

protection. Furthermore, this treaty must also refrain from including provisions relating to    

“reservations” and “declarations “which has a tendency of weakening compliance. This 

will ensure that once a country ratifies the treaty, it will be bound by all provisions of the 

treaty to ensure proper enforcement. In as far as enforcement measures are concerned 

and taking into account that SADC itself has been battling with compliance and 

enforcement problems, the Mozambican approach offers useful lessons. The latter 

approach involves efforts based on the principles of prevention, protection, support, and 

prosecution. These efforts further include the involvement of extensive collaboration 

with governments and international organisations and local NGOs accompanied by the 

creation of public awareness, which are non-legal means. It has been demonstrated in 

chapter five how Mozambique managed to investigate, prosecute and convict 

perpetrators of human trafficking.  One of the challenges, in as far as SADC is 

concerned is the lack of a SADC court or tribunal, therefore there is need for a 

development of a court that will not only ensure that SADC countries can get redress, 

but will also give binding decisions that will ensure that SADC countries comply. All the 

above will ensure uniformity in relation to concepts, prosecutions, and penalties and 

further prevent traffickers from using some of the countries without legislation as safe 

havens. Furthermore, the treaty will curb the issue of countries addressing this crime at 

different paces with different efforts; instead, there will be one single treaty that will 

address all human trafficking complexities in SADC. Alternatively, SADC can opt to 

convert the SADC PoA into a binding instrument and taking into account all the 

recommendations indicated above.  
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The second option is for SADC countries to align their anti-trafficking legislation with the 

South African TIP Act. However, due to the fact that the TIP Act is recent and has not 

been tried and tested it must be merged with the enforcement and compliance 

provisions of the Mozambican Act. However, this option might take longer to implement 

taking into account the fact that it will still be up to SADC countries to do this at their 

own pace which has not been working due to a number of reasons listed in the key 

findings. If this model is adopted, the countries should also ensure that in addition to 

legislative reforms, they develop regulations, directives and policies on what is expected 

of various role players and governmental departments.  

Thirdly, in the meantime in the absence of option one and two above Seychelles; 

Swaziland; Zambia and Zimbabwe need to review or amend their anti-trafficking 

legislation to align it to the Palermo Protocol to at least meet international standards, but 

must also draw lessons from the SA TIP Act and Mozambican Act. Secondly, the three 

SADC countries that lack anti-trafficking legislation must adopt such legislation in order 

to comply with the principle of legality and ensure that traffickers do not find a safe 

haven in any of the SADC countries. Angola for instance by addressing this crime 

through a penal code misses an opportunity of addressing the pre and post effects of 

trafficking. Namibia with its draft law remains with a piecemeal approach as well as the 

DRC that has no legislation at all and rated as one of the worst performing countries in 

SADC by the TIP report and as shown by the comparative analysis conducted in this 

study misses the opportunity of curbing this crime with immediate effect. 

Whatever option is followed, the Southern African Regional Police Chiefs Organisation 

(SARPCCO) and Interpol must be utilized by SADC in order to ensure regional 

cooperation in managing trafficking and to enhance regional cooperation. 

Finally, countries need to intensify their awareness campaigns and educational public 

outreach programmes in as far as human trafficking is concerned. NGO’s, UN agencies 

and civil societies must work together with governments through projects such as the 

AU.COMMIT for purposes of creating trafficking awareness and to reach out to millions 

of people worldwide and particularly in Africa. Furthermore, Information, education and 
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communication programmes should be developed and shared to inform and make the 

public aware of the crime especially through social platforms. Those social platforms 

should also be utilised to name and shame traffickers as a deterrent to other traffickers. 

Most importantly, the educational curriculum at primary, high school and university 

levels must be transformed to include human trafficking as a basic course. Programmes 

at universities or community engagement projects should be utilized to inform the 

public. 
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