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accountability and jurisdiction over peacekeepers, and culminates in a proposed amended 

Convention in Chapter eight which addresses many of the lacunae in International Criminal 

Law pertaining to crimes committed by peacekeepers. 

1.7 Structure of research 

The present study on the crimes committed by UN peacekeepers in Africa is divided into 

eight main subdivisions. Since chapter one has been discussed, chapter two investigates the 

three missions of peace during which peacekeepers have been accused of committing crimes. 

The chapter seeks to analyse the allegations of those crimes by peacekeepers and to study 

them in the light of domestic law of the Host State of the mission. This is undertaken in order 

to ascertain whether or not peacekeepers would be criminally liable under the territorial law 

of the place where the act was performed. The crime allegedly committed, its elements, and 

possible defences to such crime will be discussed, and peacekeepers will be investigated as 

possible perpetrators of these crimes. The purpose of the chapter is to try to identify whether 

or not peacekeepers can be held accountable in terms of the law of the Host State. 

Chapter three discusses the law applicable to crimes committed by peacekeepers with respect 

to the domestic Criminal Law of a Troop-Contributing Country. Since the study of the law of 

each and every contributing country whose contingent members are alleged to have 

committed crimes during UN missions of peace in Somalia, Burundi, and the DRC cannot be 

undertaken, South African law has been selected because South Africa is an African State 

which has deployed troops to MONUC and ONUB, but also because it is beyond the scope of 

this thesis to include the study of each and every TCC criminal system and response to crimes 

committed by its troops while serving under the UN flag.148 The focus is centred on how the 

alleged crimes committed by peacekeepers infringe the domestic Criminal Law of the troops-

contributing countries, utilising South Africa as an example of an African State. Rape, 

prostitution, murder, and assault are, therefore, discussed in light of the South African law.149 

Special emphasis is placed on whether there can be any State liability for failure to prevent 

crimes or to prosecute peacekeepers who have been accused of perpetrating crimes while on 

mission. 

                                                             
148 For instance MONUC is composed of 60 Troop-Contributing Countries. See Gall TL & Hobby JM (eds) 
Worldmark Encyclopedia of the Nations volume 1: the United Nations (Thomson Gale Detroit 2007) 88. 
149 The discussion does not imply that all the crimes presented were actually committed by South African 
soldiers, for most of the crimes levelled against the considered contingent were rape. 
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peace, of a tripartite jurisdiction that will adjudicate any allegation of misconduct by 

peacekeepers, whether military or civilian.  

This study concludes with Chapter eight which draws upon the findings of the seven main 

chapters. Recommendations are made to insure that peacekeepers are held accountable for 

their actions and the chapter investigates the viability of a non-partial court as a possible 

solution to jurisdictional issues. Other recommendation relate to the amendment of the draft 

convention. The benefits of doing so are highlighted. It will be shown that the extant norms 

with respect to peacekeepers are not adequate to ensure that justice is done and that they need 

to be revised and the shortcomings addressed. To this end, reform is necessitated. Draft 

legislation is, therefore, proposed. 
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Reports regarding the case of murder against Therese Nkeshimana270 for instance do not 

inform about whether this victim died as a consequence of rape, i.e. such as bleeding after 

being raped, or whether she was killed to silence her, as she might have denounced the 

perpetrator. The only knowledge gleaned from the report regarding the incident is that she 

was raped and then killed. The positive material element of murder is, therefore, present.271 

Although the act was so grave, it must be noted that it did not meet the requirement of the 

Burundian criminal provision on war crimes because, for an act to fall under the category of 

war crimes under the Burundian law, it must fit in a plan, a policy, or form part of widespread 

conduct.272 The case is still, however, an unlawful murder that falls under ordinary crimes of 

the same Burundian criminal law.273  

(c) Unlawfulness 

In Burundian criminal law, intentional homicides are excluded from the benefit of 

necessity.274 An accused person cannot, therefore, assert necessity where he is charged with 

murder. In the situation where the accused was under obligation to obey superior orders of a 

legitimate civil or military authority, he can assert the defence of superior orders, except 

where the offence falls under international crimes such as genocide, crimes against humanity, 

and war crimes.275 In cases of exclusion of the defence of superior orders, however, the 

existence of such an order regarding an international crime may still count with respect to 

sentencing in that the sentence of the accused may be reduced.276 With respect to murder, the 

defence of private defence remains available to any accused.277 In specie, i.e. in the incident 

of the killing of Therese Nkeshimana, however, it does not seem that the 14-year-old girl 

attacked Sergeant Phillipus Jacobus Venter for this accused person to assert self-defence. No 

other defence exists for the murder perpetrated horrendously after raping the victim.278 

Perhaps the remaining possible defence may be that of mental illness, a defence which 

actually relates to culpability. 

                                                             
270 Supra 2.2.2. 
271 The trial court found the perpetrator guilty and sentenced him to 24 years imprisonment. See United States 
Department of State 2008 Country Reports on Human Rights Practices - South Africa (25 February 2009) 
available at www.state.gov/j/drl/rls/hrrpt/2008/af/119025.htm [last accessed 21 December 2012]. 
272 Article 198 of the Burundian Penal Code. The provisions of this article actually come from the Rome Statute. 
273 Article 211 of the Burundian Penal Code. 
274 Article 31 of the Burundian Penal Code. 
275 Ibid. 
276 Ibid. 
277 Ibid. 
278 Williams K op cit (n 24) and supra footnote 270.  

http://www.state.gov/j/drl/rls/hrrpt/2008/af/119025.htm
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mental illness defence.406 The intervention of expertise during the investigation of such 

instances must be recommended.407  

The analysis has shown that the law of the Host States is competent with respect to the 

prosecution of any conduct within the boundaries of the said states. It is clear that the lack of 

accountability of peacekeepers is not one relating to substantive definition or defences in the 

domestic Criminal Law of the Host States. The issue is then if peacekeepers may fall within 

the ambit of substantive definition, why are they not being held accountable? This problem of 

lack of accountability will next be investigated in the context of the law of Troop-

Contributing Country as an attempt to answer this question. 

The next chapter will , therefore, examine how the domestic law of troop- contributing 

countries deals with crimes committed by peacekeepers. Since the discussion of all states that 

sent troops in Africa on UN mission cannot be undertaken,408 South Africa is taken as an 

example of an African country to illustrate whether or not the country of origin of the alleged 

perpetrator has enacted adequate laws to deal with the crimes committed abroad.  

                                                             
406 Article 50 of the Somali Penal Code and Article 25 of the Burundian Penal Code. Mental illness applies in 
DR Congolese Criminal Law as a general principle of Criminal Law; it is not expressly provided for by specific 
legislation. 
407 Strong evidence is necessary criminal matters that may lead to privation of liberty of the accused. 
408 Supra 1.6. 
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peacekeepers are under an obligation to observe both the law of the Host State as well as the 

law of the State of origin. Thus, if it is established that members of SANDF deployed with 

UN missions of peace in the above two countries visited prostitutes, had consensual sexual 

intercourse with girls who had already reached the age of consent,112 such peacekeepers can 

be prosecuted in terms of South African criminal law.113 It is upon such possibility that the 

discussion under the domestic law of South Africa remains pertinent.114 According to the 

current law regarding prostitution, a person can be prosecuted for having engaged the services 

of a person 18 years or older.115 The conduct which is criminalised here is that of the purchase 

of sexual services, the conduct of the prostitute partner, her customer or client.116 

3.2.3 Murder  

With regard to the criminal conduct of the South African peacekeeper accused of killing a 

person in Burundi,117 a United States Department on human rights reported that the trial 

military court had prosecuted the alleged perpetrator (Phillipus Jacobus Venter) and sentenced 

him to 24 years of imprisonment.118 It is also reported that the accused is challenging the 

decision on appeal on the grounds of the violation of his constitutional right to a fair trial.119 

Although there have been limited allegations of murder by peacekeepers, it remains important 

to discuss whether a soldier can be prosecuted under the law of his/her home country for this 

crime committed abroad.120 For instance, can the South African sergeant that murdered a 

                                                                                                                                                                                              
prosecuted either under S 11 of the Sexual Offences Act32 of 2007 or under S 20(1A) of the Sexual Offences 
Act 23 of 1957 as amended. 
112 UN OIOS report on DRC, A/59/661 of 5 January 2005 paras 12-18: cases A, B, C, E and F are instances in 
which peacekeepers engaged the services of prostitutes.  
113 S 61 of the Sexual Offences Act 32 of 2007. 
114 Actually there will be no complaints as to acts of prostitution from Burundian and Congolese citizens 
regarding the conduct of peacekeepers, but the contingent commander of South Africa can still launch an action 
before South African court, or a disciplinary action regarding soldiers frequenting prostitutes while serving 
outside as peacekeepers. 
115 S 11 of the Sexual Offences Act 32 of 2007. 
116 Raymond JG op cit (n 88) 1158. 
117 Supra 2.2.2. 
118 United States Department of State 2008 Country Reports on Human Rights Practices - South Africa (25 
February 2009) available at www.state.gov/j/drl/rls/hrrpt/2008/af/119025.htm [last accessed 21 December 2012]. 
119 Ibid. Unfortunately the trial court decision is not available for a proper discussion. 
120 It has already been indicated that cases of murder were committed against Somali civilians, and that only one 
case of murder was reported regarding South African peacekeepers. See supra chapter II and infra chapter VI. 

http://www.state.gov/j/drl/rls/hrrpt/2008/af/119025.htm
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