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~y The :t'ollowing ill the dr&:rt d.eol.aratlon as revised. 

/" The :t'ollowing worda should be added to pera (e) o:t' the 

dra1'tl-

• Purther the Proolamation doe. not ~e 

provillion as to whether a oa8e i. to be decided 

by the person pre.iding over the Tribunal} 

by all. the mamberll o:t' the Tribunal. or merel.y 

by a majority o:t' the members o:t' suoh Tribunal. • 
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P1a1Jltltt' a Deolaratlon. 

1. Pl.a1Atltt 111 Teb ek44' 'Ib_e, Aot1D& ClUet ot the 

BamamrllSo Batlon. ot Sel'O". BelllUanaJ._ Pl'otectorat •• 

2. Det ..... ent 111 ru.. ExoeUtIDOT Sll' nUb. Clark. 1II ·lUe 

oap .. lt7 &II High Comm1ulonel' ot 'U BebIlenaJ.an4 Protectorate. 

:5. 0Jl JIllllAaJ'7 4. lSI:56. Bi. :BIID.U~ Sll' Rerben stenl.",. 

1n b1.a oapliD1t7 &II B1Sh Co..s. .. loner ot tu Be4hume'pnd 

rl'Otectorate 1111111«1. Prool...tlone 1IOs. '1' aD4 '16 ot 19M, 

aDd pl'Oal1gated II .... in the O ... tte ot ,th J-ArJ. 19:56. 

". 0Jl U OOtober. 19:55. the Detu4ant laalled w:r1ttm 

1netl'llotlone 41reot1D& tn. P1a1nt1tt to OUl'7 out oertain 

dutiell UIpolled upon h1.a 117 the said l'rool_tione. A oOP7 

ot the 11&14 1netl'llotlone 111 be:reunto _exed ae:rked • A·. 

5. The llaid Prool_ t10ne are ot DO lesLL toroe and ett ect 

in .... oh _ the.,. en Ul.t:ra n.J:oea the 0z0tIb in COIUICll ot 

JIq g. 1.891 in thatt-

(a) The 1I1sh Co_doner :in lIIadDs wah Pro­

., ... tlone 4111 DOt reapect the latlYe Llmll 

aDd Cu.toms reterred to in Sect10n " ot 

(b) The sai4 PI'ool ... tlone ... unreuonable in­

aUlum all dutles are iJapoaed on the JatlY. 

Chi.t. wb1ah 1t 111 DDt polllllbl. tor _ah 

Chietll to OUrJ out. Pu1;loul.us ot 

aile dut1ea U. oont.1 ned in Amlaure ·0" 

hereto. 
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up A Tr1~al COUDOi1 r the ete1n1 atr.tion 

ot 'l'ri~al matter.. aaid l'rooluaa1;ion 

~d;r tor the whol.e whUber 8I1Oh 

Tribal COWlOU 1. to take the pl..,. ot the 

or whether .uch 

KboUa ahoUl.d. oont 

lhoUaa au.~rd1nate tho Ch1ef'. Xhotla 

oro ~.ede4 b7 t Tr1bal COWIOU 

or ~ther auch au te Jhotlu aro to 

eont~e to ~.t 1I. 41U~rd1nato to tlw 

tribal COWIOU. 

(4) It lrool ... t1on 7. the o"oot ot ApeI'-

•• " D8 ~th the Ch1 'a EhoUa aDd the .u.-
atinS au~rc" n.to Uaa auch Prool_tion 

1.. wi4 on the ot unr.uonall1 .... 

'n ... ,ob. .. 1t 1. 81b10 to e4m1n1 .tor 

all tr1bal .att.r. _an. ot IIIlch C8Jltr~ 

11.04 Traal COuno1 

(e) Proolaaat1on 75 1. 14 tor UDoortalnt7 ~ 

UIIIlch .. thogh 1t 

.m;1rol.7 new ".tOlA r tho Mpr1n1.tration 

ot JUat1ee. 1t now provide. wboth81' 4111-

ell aow .,..t_ abel1 per.o4o the ex1.t1nS 

I178t- tw tho 

tbrou.Sh tho T&riou. t1aa or whethor au_ 
new .7l1tom sh e ]1 t .1de b7 aide w1 th 

tho .x1at1Ds l17at -{). 
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The llaid Proclamations tue awrq the powers 

and jurilld1ction oj' the lIative Chlej's. which 

powers and jur1sd1ct10n were spec1ally 

preserved to th_ b;r virt~e oj' the verbal 

Treaty .ntered intc betw.en S1r Charles 

Warren, all represent1ng Her Kaj&sty the 

~een. and the Bamanwato lIat10n 1n Kay 1885. 

The material port1ons oj' the said .reaty 

are set out in AnnelD1re "D- hereto. The 

said Treaty was coni'1rmed in Bngland on 

Iovembdr 7th, 1895 on the occas10n oj' the 

v1sit to Bngland oj' the Ch1ej' iJl8llla at that 

time Chlet ot the Bamanwato Hation. 

Wheretore Plaintij'f olaims: 

(a) An Order declaring that Proclamati­

on. 7. and 75 are oj' no legal j'orce 

and ej'fect. 

(b) Alternat1ve leliej'. 

(c) Coats oj' au1t. 

27 Iovember 1935. 



4lDlUURB ·B-. 

1. P_l_tiona'" l1li4 16 ur1De a ·He .... •• .. a pw_ 

appoillte4 .. IIUC .". ~ Ch1.~ __ re .. UIId.er .aUy. In u4 

n.\oa thaa8h ill aerta1D _ .. the Chid IIq eppoillt .. p ... oat­

aUy •• the podUoa at u"_ 1e herecUtU7# l1li4 the nool_au 

10118 BIJWbe .. ~10Jl IIIleh hereclitU7 he __ • 

2. l.D. th. Pro.l_tlona 'I1Iotla' i. 4et1lle4 .. a •• toaaI7 

.. 81;111& 1D eo_. 4Ill7 reeogni.e4 pl.... where .. 1UI4er .• atin 

CuOli a 'Dlotla' ...... &leo a --toIIar7 -UJI& ot a tribe 

or poriiOJl th.reot 111 eDT pl ..... teen.r. 

a. S .. tl0D 6 ot Prool ... tlOJl '1' •• t. ~ a tribal Couaol1. 

De .... ~r .aUy. I.- aDd CIutoa 8I1eb a C_U1e oaUr.q 

w..v.o.. ~ be1aa _ aop1yal .. t 111 lIaUya OIl .... to ~ 

Cog_lllor ret.rre4 to ill ~ I'rool e .. t oa. 

•• SooUOJl Ii ot the hool_ UOD ooator. upoa ~ Cbl.t a 

power to eppo1at a poreoa .t71e4 a C_lllor. where .. UDder 

.atlyo La l1li4 CU.to. _ IRlIIh power ot eppo" t nt baa nor 

oz1.te4. 

8. 8ootlOD 6 (1) ot tho Prool_tioD oODt..,l.t •• that the 

fuDo1;1ona of a Chi.f mq be porto~ .". a eowa.U. VllCI.er 

lIatly. x.- l1li4 eu.toa IRlOh a poa1tiOJl 1e .. Ur~ ~ 

neb In Dd ou.t ...... ' ns ........ pJ'OY1.1oa .. to the 1lldAn­
«hal who aero1e. ~ 1'wI.otlona ot • Cbl.f. 

6. Soot loa la pJ'Oylda. for Coaaa1t.tloD wlth • CowloU wher ... 

UDder )I.Uy. Law aDA eu.toa _ 8ltborlt7 a .. '" 0UI'01.e4 .an 

ill oonaultat1oa nth • IDIot1 •• 

.,. S.otiona 1 .ad a ot ProolamaUoD ." l1li4 ... Uona ~ 2 l1li4 a 
ot Proo1_ tlon II ~..,la' •......... 
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that there IIIQ' be a Chiet ot a tri~e who 117 re8.8On ot hi. DOt 

haTing bean appointed UDder ... tlon lOot the Procl_tioD ot 

loth. .run. 1891 IU;y DDt haTe aIQ' Judioial power.. where.. UDder 

)latiTe c.t6m wah Judiolal power i. an essentlal attrlbQte ot 

• Chiet. 

8~ Proolamation'5 sets up a DUmber ot DOm1 nated SeDior Tribal 

Tribunals and J~o~ Trlbal Tribunals tor the adm1nistration ot 
~ -AA ~ /._. (u.'_;:- .d ... · i.,,~ .r, ~ 

JusticeLis carrled O"o1t 117 p_sona 00OUP7lDa thelr podtiona b7 

right ot birth. In eVW17 oue wb.ethe~ olYil or er1a1.nal wah 

per.ona consult In public with thelr re.pectlTe &botl... at 

whioh eTe.,. adult mamber ot the tribe IU;y speak. betore giTlDa 

thelr deo1aion. !!:'he Proolamation el1m1nate. the Tital part 

pla;red 117 the lIl8lIibers ot the trlbe in the adm1 n1 stratlC»! ot 

Justloe. 

9. Prool81118.tlon 75 el1m1nates the s7st_ under liatlYe Law and 

Cu.tOIll ot t*1al 117 lineage Xhotlu and appeals theretrom in the 

case ot a Clan Chi.t's Tlllage to the elan Chiet'. Xhotla. It 

alllO eliminates the right ot appeal to the D1Tislonal Xhotl .. 

and to the Chiet's lQIotla. 

],0. The p~t ot a .alaJ'7 to Judiolal Otfioers .. proTlded 

tor 1.n lI .. tlona '7 (5) ot the Prool91118.tion 1& not lmown under 

Nativ. Custom. 

ll. The Senior Trlbal Tribu:aal. are eonatltuted Court. ot tu.t 

lnatanoe, wher.as UDder liatlTe Custom eTe.,. oue whether C1Tl1 

or Cr1Jo1nal orlginatea in the Lineage Xhotlu and onlJ' 00 ... 

to the higher 'Kbotlaa and .TontuallJ' to the Chiet'. Khatla atter 

being tried or inve.tigated b7 .mob l1nell&e XhDtlu. 

12. A lenior Tribal Tr1bunal 1& giYen )ower to appoint J~or 

1'ribQnals and to delegate to tMm ~ powera it ple .. es. 

wherelUl such a d.l.gat.... ' .... ME.' 'r··' ot JUrlad1otlon 1. 

entlre11 unknown to )letlTe Law and Cuato~ 

13. '1'he said Procl81118.tlon proYldes tor the d .. lson ot a o .. e ot 

o~ •••••••• / 
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af I'll or. 0 ... b7 "'8l'II or • bl"'-al.. where .. 

WIder •• UT. lAw aII4 Cua _ .4eo18J.oa 1a &iT'" b7 the laJoe-

41tU7 helld. al._ art8l" _tter baa M-. pabl10q 

41"lUIae4 1n hia lOIoU .. 
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ADD oro AlI1IXl11RE "aD 

~4. fbi) h'oc~lIlU.tions as a 1Ibo~e 1II01'e esp..,1sl.l7 in 

1.'Q{IlU"d to the appo1Dtment. auspaa10n aDd lIOftl'S 

of a Chie1'} the rS~.5t to ask. a Tr1bu ~"7 aDd 

the 1.'.~cst to aea r$~tal labour 41a1.'e~&rd 

2/l\tlTe Law ~ CastOlll end tl'ana1'U' 'pORI'. hereto-

1'ors exercised l7,y the Chid" 4Uld hi8 T1.'lbe to the 

AI.b1nJ.lltratlO%l, lII&v1JI6 ell pGJ1V1I to the un1'ett_ 

red 41801.'8t1 of the Mm1n1atration. 

16 'Xhe Proolru:atlona oonolmtrate all ult1.m.!lte pelwer 

in tho hl'.nda ot AI. Chio1'. a Tribal Counol1 aDd 

the Adm1niet1:'atioJl, DOne 01' whom are bound to follDw 

tohG willhes 01' the Tribe 1111 a ... bole. wbereu w:ader 

lIr..t1v w.w I!%ld CastOIL the ult1Ju.te lIOws1.' 1. uwq. 

1%1. the ~ 01' the Tr1be as .. whole aDd DiOt in 

fl1XT 1nd.1T1d11Ill. 01.' 11l1l1ted bo~ of persona. 

----------



1 . s.ctiol!. 1)(1) of Pl'Oo1._tiOIl '7. requir •• ~ Chi.f to 

dell1gnate the p81'BOl!.8 'Who un4er nati,.. ou.toa are entItled 

1;0 8d~e hi as CouncIllor • • 'tIhe1'e .. UDder latI". ouat_ ther. 

are no such COUDcl11orll 01' peNona who are 801.17 entItled ao to 

adTiae him. neFT aduJ.t Jlltlllbor of hi. trib. b.1.na ao entitled 

to ad1'i.. him. 

2 . The aal4 s .. tlon 1'equll'a. the Ch1~ 1;0 OOJI.IIUlt nth the 

Couno111ors Cedgnated b7 b1JIl 1Ibo with h1a ahall be .t,.led 

the !l'riblil. COUDCU.. Foll' the 1'eaaol!.8 .at out 1n para. I hereot. 

the designation ot such !l'"r1bal Cou.no111s 1IIIgo.a1bl • • 

Z. '!'he 1ihole IIJIltem 01' e*p1n1.tr&tion .at up under the 1'1'001._ 

atlon depends upon tho ox1.t8llCa 011 INch a Tribal C0nn01l 

'IIb1ch as stated above oazmot be b~t 1nto exist8llCa. 

4 . SectIon ~ (1) or I'I'Oc1amation 75 re~all the Ch1~ to 
lIOIIIlnate trom 8Il10118 the -..bel's 01' the !fr1ba1 COUD01l re1'erred. 
to ill Section 541' l':roclamt1tloll ~, oe:naln blbal !rr1h'.Ja 

~eaa 1'01' tM 1'8an=a lit out aboYe such TrIbal Counc1l 

o at be b1'Ol1ftllt into exi.tellO • • 

5 . Section ~ (2) of J?l'Oclamatloll ~S contemplate. tba appo1nt-

1181lt of JUnIor ~lbal !rl'lbwlIll.a 8Dd 1'8qull'e. the SeDlo1' ~riba1 

'l'rlbUDalll In such cues to appoint a headman to p1'ell1"'- o"er 

each suoh Junlor. 1'ribul1al mel IlUCh Hontlman 111 to be r.aponaible 

tor nomnat~ COl'ts.1n porllona to .. to w1th h1m,in the trial 01' 

enGea. For the re&8ona .:sot out 1I.bove such Senlor Tribal 

'l'l'!buh!!ls CPlmOt be ~t lnto existenoe. 

S. Th whole II]'lItll:l. tor the Jl4m1nlatration ot Justic •• et 

up undor Pl'Ool.mn&.tIon 15 depo~ upon the ex.t.atenc. 01' the 

811'4 Tl'lbunal.3 1!h1ch 118 at.clted ab-OT. o_t !be bl"Oll.Ght 1nto 

ex18tenoe . 



Treaty 01' 1885. 

The territory 01' the Baaanwato lat10n 1. to beoo •• a 

Proteoted state whose Chiet 1.. in seneral. to retain ~. 

Soy.re1gnty in internal &t1'airsJ to retain tull power to 

deo1de oases amona his own people. sad to e~D1.ter the 

soyernment 01' his people. in aocordanoe tith 4nlstom in the .... 

parate area retained 1'01' the exolus1v. U •• 01' suoh I-eople. 
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