


j 

II 
,- .-:--

• 

f 
I 

A 

S U111'A RY, 

of the 

REPORTS 

of certain 

PIlE - UNION 

COMIiISSI OHS ON NATIVE AFFAIRS 

ts 

March , 1924 Pre pared by , 
P . A . Linington 

I 



CONTENTS 

REPORT OF 

Commission on NativG Laws and Customs, 1883-85 ]. 

South African Na.tive AI fairs Commission,? 1903-5 • . . • 14 

Native Affair;] Cornnd.ssion, r 'Jat,al~ 1906·~7 . . . . • . . • 28 

Native Lffairs Conn-niGsion, O.F .S. j 1909 • • • . . . . . 33 

Native Affairs Commission, C"pe, 1910 • • . • • . . . • 37 



Torms of 
Reference. 

Kdir law 
and some of 
i t s charac­
teristics . 

\ 

cm~iISSION eN 
CAPE OF 

i~ATIVE LA is AND CUSTOMS, 
GOOD ::OPE, 1<'81 - 1883 

Sir j .D. Barry (Chairman) 
x LO~l. Charles Brownlee 
~ 11.B. Chdmero 

Rev. J urnes Stewart 
1~.E. Ste.nford 
~:on . Thomas U:,')in[7ton, H.L .A . 
J . A:rliff, H.L.i •• 
\.; • .o..lif'S0t, B3:rry , .il. 
E.S. llo11~nd, H.J.. 
R 3010,'lOn, BaI'1:j::ter-at~·Lc.w 

)( Un8bIe t.o ettend ,ectings . ~ .Resigned October, 1881 

**~.** 

(a) ·To enouire into the Native Laws Gnd Customs "hieh 
obtain in the Territories annexed to the Gape Colony and to suggest 
such £l code of civil t~nd cri.'1linal lay us ,laY appear suited to the 
fut ure condition of those CountriODj 

(b) To enquire into the exppdieney or otherwise of 
providing for the It;.:galization of n:-_t~ v ~ marriages which have 
already taken pIE.ce) reGulatinL -l.he valldi I:.y of 11& vl ve rna! riages 
in the future nnd dccl&ring or c.Ecnding the Law re12ting to the 
succession of property in such ccsps; 

(c) To enqUlr6 into the Native Cueto",s in tho lll&tter 
of land teaur8 and to ma.k" ouch sugf,estions regD.rdin~' to tenure of 
land as may seem best su:.tcd to cQrry out ,,,hen practic2blc the 
policy of tho C<:' pc Colony in the matter of individual tenure; 

(d) To rc·'cort on the udvisGbility of introducing 
some syste:.:a of 100c.I- self-government in Y;ativc Ter ritories. 

L syston of l...:.u L.,· for [,Cl10retions .:X,Jjt beop... uniformly 
recognised 8I!d E,dmin1~_ cJrcd Ulon,; tho nativ...; peoples of the 
Colony . Llthouoh en "unwrittcn ll 1m1 ita principles end pre.ctice 
were Hidcly underf'tood, be:"ng moinly founced u!)Q:;l custom.::..t>;Y" pre­
cedents, embodying -t.::c decision of chie!'::: and councilr of bye-gone 
days, handed dO\m b,' orcl "Grr.di tion end trc[.cur.cd in tho memories 
of the people . T~l:i..c law took cognisance of' cert.cin crimes and 
offences; it enforced ccrtc"'in civil rightf and o'olig.::tions; it 
provided for the VL l.idity of polygamic T:l~: 'ril..geG; 2nd it secured 
succession to proporty ,.nd irlhcr.Ltod ~'cco:ding to sir.1ple &nd well 
defined rules . T~'u B~r::;'tGln lol[lC ~,o EI. <;.r.J[.t extent ereetod by end 
c.dcpt od to t~1o conti tion of c. 91'iini ti v:. h: rb.: ... ric life tlnd in some 
r espects it w;::c ~J.o(:. unl1.}~"., tho t. uhic'. :9!'cvL.iled r.mone our Saxon 
ancestors in til.:.:. ";c·rly clcys 0." ~ivili sat.io'l . DU)':' intermix ed 
with it W8r c :: nllil1bc..:.' of pc.:rnicioue Cl:lc.~ 10IJrGding us[;ges E'.nd 
superstiti ous bel~ .. '.f!:" [~ tlcl~_ <,~ [ courso of judicial pro-
cGdure in Cc.SEn, 01 the c.~legc6. 0 :_ ence of sorcery or Hi tc' ': Yo;: ft, 
utterly subverslve of ju:;:ticc ;:-nd ropugncnt to the genoral prin­
cipl es of hurnt.ni ty . 

In / ' . 
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Er.rly att0mpts In 1835, n~.tivcf:, living bctvlJCn Lci~krunc. £md Lei Rivers wero 
to modify declcred British'subjeets, rokining poe/lossion of their 18nds end 
Nt.tivo Lows. 10cctionG but I;OvcrnGd by Colonial 10.>1 ,nd (·.uthority . The. resident 

Sir George 
Grey intr o­
duces a 
further 
challlJe 

Government ogcntE hnd jurisdiction over i'1CjOI' crimes, viz ., treason , 
murder, repe, arson, theft . Tho crimo 0 prutondcd witchcraft ws 
forbiddon under pGnt.lty of sever punishn3nt . 1.11 ,'linor offences and 
ell civil mctterG were o.djudic~t~d upon b chiefz in ceGI dance with 
Native LE.w end CUDtom. L.t thct. f:.ime it \'(.5 i:: contcmplE.tion to frElD.c 
(l code, but this could not be cLrricd out cs tho British Government 
reversed the policy of Sir Bonr:min Durbt.n end receded t.o tho Gr.mt 
Fish River. In 1836 nO\<1 tr0ctics w()!'o entered into "lith the N[ tives 
l ivi ng oost of tho Gruc.t Fish River, ac~nowll3dginb their independence 
~nd recognl sing their full right to cd'1ero to Nv.ti va Laws and Customs. 
In 1840 end 1845 some amendments of tho tre&ties wore sccured, en­
titling nativo converts to ChriGti&nity to certein privileges ouch as 
freedoM from disturbc.ncc for rofusinco to comply with cUftoms of witch­
craft, polYticmy, etc. In 1(..46 the " .ler of tho .xo" broke out and 
lested until nocr thu close of 1847; on t·,o 23rd December of tho t yeer 
Sir Harry Smith issued c proclcmction cbrogcting all tro,'ties and 
extending British sovoreignty to the Groot I:oi River . Tho territory 
between tho Koiskc.m.:: c.nd the Gr",ct llci fa vcrs llqS erected c. sOImro.te 
Province. 111th th ... title of " British l':cffr.::-:cia" 2nd its peoples 'Wore 
decle.red subj oct to II such rulc..s Ilnc ~egulr·tions e.s Her ?-ic.j csty I s 
RiCh Comr.rl.ssior~ :::hould deem best ecleulQtod to ~rornote their civi­
lisation, convcrl:ion to christic.nity, ant.. gen0rc l enlightenmentll. The 
Civll J.dministr. tien of British KQffrarie. wn~ pIe cod in the haMs of 
" militf"Y officer c,.,titled "Chief Commipsioner of Koffr"ria" end 
subordinate to him w.:.rc ~5sict[ nt cornr:liR!'ionors acting c.s mc.gistrctes 
and advisors ornor.gst tho native tribos. The C iefs rulod their 
people in ".ccordenc" with custom but their dwcisions wero subjoct to 
review by the Corrmissioner . l/c.r occunod again in 1850 and losted to 
1853 and eftar ito conclusion Sir Geer e,e Ccthcort treated British 
Kc.ffrc.rio E!S e " conqu;..:rcd territory in .'lilit~ry occupction" and laid 
down the followinf; principles fo" its [overnment , viz ., t nt the 
Colonists be restricted to their limits nd that the Kcfirs be not 
prematurely annexed to the Colony and cul j ected to ::;olo:1ial lalls but be 
a llOlved, as British subjects, to be gove'nod as to their interior dis­
cipline by their Chiefs in accordance \lith Hative Laus and Customs illltil 
European influence shall have la~oved obJ 0ctionable ena bad practices , 
The Government Commissioners took the FOG.''Gion of poEtical agents without 
any of the magisterial authority previously hel,. b~" them . 

In 1855 an important chc.n .... c in the C.d"1il1istra -::'ion of justice .,ras 
effected by Sir George Grey . It lias represented t;:at the chiofs appro­
priated for the use of thern::,;elvcs and their cQw,cillors a lD.rge pilrt of the 
fi nes imposed in civil and c:-'i; ,inal CCSCf', a practice th8t in Sir George 
Grsy ' s opinion constituted a barrier to the £.dwncer.lent ef the people in 
eivilisE.tion . He r cfer:::-ed also the ano~·.t!ly of chiefs in a British 
possession e~(ercising indopend,mt ,a\mrs and Jlli'isdiction and det'iving 
a considerable revenue from the fines a~c fees of courts of justice, thus 
exercising soveroi:.;nty by nppropri t.~ ng '1.:.0 their own \lc..nts \/ht.t should h&vc 
been part of t~e publie revenu", ane: intvrfedng with the prerogative of 
mercy b:" preventing the Cro\m fl'om rcr.ntting fines and penalties and, 
finally, prevcntin~ ~;;hu CrOlnl from protecting well disposed Kafir su~joets 
by the application of lJritiGh 18>1s. To remedy thiE position, the Governor 
offerod to psy tlk c:,iefc ane ';;heir principsl cOlilleillors fixed monthly 
stincnd::. in lieu 0 thw fin0~ ['na. :'ces they formally received, and in 
con sideration of -ch .. dr volun~rily reliT'quishing t.~le authority conceded 
bf Sir G:orgc C thcat; '0'10 offd';1E evv.rt,udly accepted by all the chiefs . 
Jnder the ar ranC(;I1Cnt CO,,10 to) the c111e.;.>[3 Wi)r to continue ':':'0 hc.ar caseG 
but be cssiatud Ll thoir c.oll b JI'(' ,iOI!S [,:,d d'')c.inions by Europc£l,n ?-t?gistrates , 
and all fines end fees \mre tc p.) ·lio th ... : public rGVEnues~Tho syston. was· GOon 
oftcr .... 'f·xds e:ct.cnc"Jd by the (U'l -c...:~ vi::;~ on of tho locc.tionr into CoCcus over 
.... 'hich p.:.ii hCE".dm~n r.nd. sub-he ... r n. .... P.. ,..or..:: appointed \lho we::. ],lado responsible 
f'or the mein-v ncnce OJ.. ..::>ooc~ oru...)!' , u~c. ThJ hot:dmcn .... leru rl3sponsiblc 
iInrtlcdiCttoly to th ~ir mffi c!l'::'cfE hu·c ul"0J.retoly to the l·;:c.gistrntL.s. The 
latter 'IOro oxp;;..ct.Jd to ....:xercisc a civilici'''b influ .... nce~ in the cdminis­
tration of justice t!iJy erva dccisionc jointly n. th the c:tiefs "according 

to / .. 
. ,,~. 
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to c-ui ty cnd eooc conrci..;l"',CC I1 ~ .... t. tIl<.:.. cO!.t.·~Jl1C~h.:nt dovL ting fron Kifir 
principle CE Ii ctL c c ;>oulibl~ iJut: CpLl: In : .• ind thrt the lew should by 
dcgr;..(;o ulti'-.1ctcly ~r .... _ lnt:) t!l:-t .'J. th .... ColonY1 .0 rnodifioci ... s to suit 
tho strto of th..; n~ -;,iv,~ :->opul ... .;-~ on . 

In 186.:', wh, _ Eri ... ieh I<' ... ffr :-ir- \h:.S c0nstitutc..."Cl c sp .... crc.tc doponduncy 
of th,J CrO\.m, c 11 ~rocl~';" tionr ~ nd ro",;ul. ",ion~ previously issued \v,Jro con-
tinued ir, force [.nc~ d,~cl[.:·...;d t"... ...:. subjc;c'(' t:- ,- brogr -"ion end .. :nhmdn...;nt by 
1ufislrtivc oncct:l.,nt '::mly . T\ ...,Jd.ctin~ :;yGt. .... r.: of d;.;cling t.fith ceses ~risinE 
out of thl; dmw.f (i!:czi) CU[~Oillr(; ct~ll ·e.o b .... fol10\wd . 

Bri tisll &·ffr..:ric.. U'- G incorp·'r:-toL. "dJ.:..l th-.; Colony under Lct 3 of 1865 
end ito inhrbitrntf1 \.fCr ... brouGht uJthin ... t~~ :,x L.-: of Cr.p ..... Coloniel Lew 
rlthou[h no rd .... <lu~ t...: lrc incIJr flr ~ivin~, l.·f~,",ct e.o this wes provided in so 
fnr r.s tJlC nctiv.:...::: \I,_r .... conc.:...rY'.,JC!.. I!~ 1'1 "'r(~ tc the Trc.nskci cnd Griquelcnd 
&st, however, pr"'nicio~~ W f. mc.du 'Jl r ~"'r0C cILrtion in 1879 for tho cdr:lin­
ittr::.tion of Coloni 'l h w uit1: t' ~xc.:... 10"11 t.:rt whero r.ll tho prrtios to 
civil t~uit8 w::r..:.: nrtiv .: th ... c:'t:, r,'loulc1 bLJ (lL:clt -with cccording to nrtivo 
1£'.w. Tho mrss of t.il\... n .... tivcf> 1" t .. ~ J.ronticr c.iGtricts arc still under their 
own 1(,W8 r nd C'ls-c.r'-r:1C cn,..t in Ianr iill:i.r];1' C TO"llm end '~u..:.:onstown the speciel 
rlcsistrr-tcG cne,. t.·upcrintcne:ent. ~f 11' tivcc '1ithout c.ny 5t.r.tutory .. :uthority 
hr-.vc olntinucd t,"") r.c:"'1li~ilistor netive lC\1 cal in no;o! .... locLtions lwcdt,0n docl 
'..;ith petty ce s er . I n 'l.._:,:: Tr: nskoi :1c.n:> c: CI...!& c.rc ~Judic~tod .. ccording to 
Nctive ~c w; in Tcmbulrnd the, C.:·iof I-irlietrcto is 0ntircly 'Uidcd by Nctivc 
Lr.u ~nd Custom; i::-! ta.:-t. ~ro, t~·l0 C~iof~, i .. t('l"MS of Co Conv ... ntion of lC75 , 
(JJC0rcis.~ r.uthori ty ~ cc .. :--rc.in,., to n: ,.:.1 vo Ut 'or!. tl1in t!1.:.ir own scctlons, 
::mbj oct to c.ppo.:' 1 t.l t:l-.-: o.L['.gistr:-- tl..;, i. "1. c, cos 0xcOpt those of (. gr [ vc 
eriminc.l nl'turc . 

Nc.ny of thL! CX."lE·e.:.~1f~ j~.fir L':-l1S :.. nc~ CUDtorm ero so in1..orwovcn \lith tho 
sociLl conditions ['nd or(_'.inrr~,r i;.::;titutl •. ms of tho nC'.tive popul rtion thct 
o.ny '!1r0mrturo Eltt,.;, nt t ..... br.;~.l: V'L: dO\m 11"' s\-TUCP then 2tK'Y would be 
drnger ous, bosjdc~ clef'...;ftin,:;. .JL Jbj...:ct in vim,. .-Ie consider it would be 
Ll0 •. t inoxp,xli..:nt F .• olly ,~, EUp0rp0do .;j,.} n. t.iv..J CYf-;:'(;,J. bJ the C'.pplicrtion 
of Colonic 1 L:-w in i ts ~ntJ..rcty; ~ '.1.:3 \ok hcy!... direct.ed our r.ttention to the. 
clrc.ftif'l.g of e sp\...ci.l c,,)c,o; \.i' ic. W(wJ~ L ... ':"" DuelL 01 ti1<_dr custm'l['ry 1 .. ws 
fa r.rc not 0ppoSCl'. t, t. \: iv.~rG ... t pr n 1. l~G o~ T:!orr.lity • nG hUlll .. nity , 
substr.·~ltiel1y UIlC...:..torcd ['nd : t tl _ s~ ... ·('iIh .. ::ecur.J r: LnifC'I'i'i encl. cquitrblo 
oclr!".inistrr.tion of jU5tic~ in cccoJ~""[n('L.; l-;i civilized usG.8,0 and prcc i(,L, . 

**~r** 

Nt.TIVE TEILUTORIES PE,'''.'-- CODE 

T:ioro is f. gon~rr.l CC!1currenc:... of"rut", '.'l:'itetiv0 opinion in fc.vour of 
c. crimincl code for the !j;"tiv0 'l'orr1toriv,s . 

In considering the systc."t11 :>1. 0;G.stinC :-tiV0 Lr:-w,. "i- h[v.:: hrd to 
cn,!uir o into its dcriv[ tion C.ll~ s":mrc~.. [~PP' ~rs t!1ct cltJ,Qugb tho Chiefs 
hey,:) .:-:t tirJ..Js o:::orc:i.r.od dl,sp?tic ·)Qw .... r, -('J) )ow',. .. r 0.:. mel-inc lov docs not in 
r ep Ii y vont. ~b:-;. lutLly in thJ!l . T~1U C i ..... nir.;sl..-Jf is subj ,ct tJ th .... le.1.1s 

·in force '.Ilic...n he ':-("~·Uin ..... .::~ his ~~'Jic;'lsaiD6bip. TIlL, 1 loTS c.rG n:.",t usucll y mc.do 
b th ..... Chiof rT."~ ~1if C"uncill ors ~ .' ..... thout referoncL. ,:.:,\ t~o n .... oplc . The lewa 
hevv r.J 1 c,ro\ll1 up ['.:·lon;_", thl... ~_opll.. ~ nc~ [rc :')nly cdministeI'l:l ~," tho Chi of . 
fr0', inst::nccs br -'~\f.:~'C. to t.l,- notice )f th, COrl.! ~ission it is cl oer th.:'t the 
nr.tivce hE.VG nJt b ..JT.. subjocc, to tho.:. c\:-nr~C~0US 1[,\.'c I..lc.dc by Co Ch.ief, but 
the... lct.fs Cnt'nr..ting from tho Dt.tior-:-l will, •. :ich hus h<.>.vc b_co c.dminis tcr ad 
by the Chief . I:: futu!'c l .... t,:islrt·· n 11.t H )UJ . ....:. b~ u ..... ll th""r\...foro, [:3 ftr c.s 
;>ostJiblc tr.' i' .... uf at ,-,' t:lf")St..; !1 ·:.,jvo l..:-.\!t. ",rich, Whl1c tbey do not coo-
fIlet t.r"0h nrturcl. j it:.-;'.l.('Q cr .... en, bl 1: ,ine cdministcrcd \lith bon\...fit 
to th, nctivcr . If t.lI..:. Chici' ,"11 .... ,·0t 'l ... to, -~o C.l~ ng...: I.:.\! did S1 "II!ithout 
consu]ting his Council10r:, , .. :1 .... , ""hou ... f JHrJ.r.l, th..: Dropooocl chc.n30 to bo.; 
publicly' c[.nvr-ssoc~ ...:'c."')r· .... it "~ ,', )pt..:" l th...: pr ·~J2.bi lity l,r:,ulci. be thct, 
if th..;; 11.\1 ~.·uru [\, c.ll o'uJ I.-C"l;i on: ):1 0 , tl _,. f_~oc-;:'od lvould \-lJ.thdr ;-- u th:..ir 
[,Jlog:i:-nco frOl'1 tho c, ; Ul,- ~r Elf.;or i~ C"'10th ..... r; rnet thin pIt OUch 
ouch t.c~ nsforenc c io r .1"' .:.0Uf. 0; i .... nc'-' i. r,...l., r. .. ti vu vi.:.:w . Tho infc.:rcnco \/e 
n.:-y C:rn-l fr"':J t~" \-fh" v:tc..enc u JOn.. &1.,.;~j0Ct i._ j th ... t .... ,lthoug~ m tiv...:s 

he.v.,) j • • 
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For the reasons iven it 101,111 be W1\-lise to sanction or codify 
native cri linal laH which is n~'ith€,-r~ certain nor uniform . The criminal 
law of the Cape Colony is not in a rOI'm which can commend itself either as 
or satisfactory., and is not codified. Again there ar e mBny punishments 
known to Roman Dutch LaH which are too cruel to be enforced , and the 
discretion given to the judE,e tends to lack of uniformity in sentences . 
Some offence~ known to our law are inapplicable to the ne .:.ive territories , 
on the othJr hand no provision is made in it for decling vri.,th witchcraft. 
Our law of procedure in the trial of crimin"lG off~ds the native 
conception of justice rr failin& to exh&ust every source of inform&tion 
including the exa::um.:.tion of the accused and other persons who are able 
t o tllrow light upon the subjec t unde,- inv<,sti[,a tion • . The adoption of the 
Colonial Criminal Lau in it:... entirety ,",ould perpetuate these evi ls and 
it is chiefly to c.void thorn the. -~ \1e hs.ve sug~;cstec1 a penal code which 
while it adopts the general princip18s of Coloni al Law endeavours to 
remedy its defects c.nd ret.:::.in 501.1(' 12\1[; f.:l'1t principles of procedure 
dear to natives . 

In the \-lork of C00.lfication Hr;l h[:ve been especially aided by the 
Indian PenEll Code due to the CornmiGsion over . rhich Lord Macaulay presided 
nearly 50 years aGo alle by the draft crimin2.1 coG.e framed by Sir J. 
Fitzjames Stephen. \Ie h&ve followed the Indiail Code by introducing the 
uce of illustration, to facilitate -the undersknding of the law. The 
intention is thereby to illustnte wh&t tho l ogislcture meant and the 
illustrations mah .. no·iJhing laH '·lhich would not be law W'ithout them. Thus 
t he code "ill be [. ct&tute book nne. ~ co~JGction of cases; defects could 
be reported by the... juclicic.1 of.ficcrs c:.dmini3tcring tho code . 

The p ena l cod,.:! .J.- ' .. intended ·l/~) :J.pply to all persons L"! the territories 
irrespective of clof-:-: or colour. The :tktl.ve Leu \o/hich cresteE.. corn.l11unal 
responsibility in C;:f.Jl..S v,h:..:re :3-poor' of l<Yit c:.ttl€;; (:.re trE..ccd to native 
kraals haG ben ()Iiloodicd in th,· c0d:.!. T"J,.J punishment of u.Gllt.h 11f B been 
retained in the c<. c of murder :...n'~~ ~·rL;<l[O!1 bui. £. discretion in vested in 
the Governor to CO'71mutu tho pun~chi1....;nt 1.n-\;'o imprisonment fl).i..~ life . Trans-
portation for life.. :il)ht a lso be an Glternative in c;:scs of r.J.Urdcr . 
It may bo ment .. oned th~ t, [.n1on.:....c" kcffL .... s .1urdor is c fino.: ble offence . 
llherever postible ,.;~·"'~_oct h<:.-o bCJ:'n giv8n i_. the code to ttl kaffir mode of 
pW1ishment by fine. Provision he::. b~...;n to for payment 0.1 compensation 
t o a person injured by &n offence; this r·~incipl of repc.ration is reco;,.­
nised in In6.iG wd it! the CCp0 :..:tock 'Phd> Act of 18(4. Nativo polygcmist 
W1ions havo beon Gy.cluded fro) 0;.; t -,TI,l " tl(.E.my" . 

It is recor!"[":lcndecl th~t II lu h court to h(-~ presided over by a high 
judicial officer to be s·i:,ylud t~1(; Recorder 0 thL. rL- tive Tor itories should 
be established E.nd h£.vc G~ jurisl..·_iction ClY'-lcur"':'ent with thdt of the Supreme 
Court in those Ter itories . Provision ht[' been made in the Code permitting 
Hagistr c.tes to call to tneir aid nc::t:Lvo ~8se...bI30rs. Effect ha:::.. also beon 
given to the nativQ s~stem whereby t~_1C ,::·cC'uGed must be lisble to exrunu18tion ... 
Trinl by jury iR proviCtod for, .:..lco t.:1C 8.";;.tend<..nce upon the courts of 
qrn:. lified .pers ons able to ~(.rvc E:.S j u:.orc '.Ji thout. rc~£.:.~d t.o race or colour . 

NATIVE TElLI'£O,qE.S CIVIl, CODE 

Foorz worG untcrc8.incd by :.orne of thL; "dtnesses that the codificCAtion 
of n&tive civil 1£',\! ,/QuId carry with it t:"!(J perpetuEtion of such lew. They 
considerc..d t hot tr: 1 .... 1.-1G of gro!·rth ::;hould. be elloued to operote: 80 [18 ISrad­
unlly to cxtinguisil :[ ti va 1[.\01 . 'fh COrnTnssion foel that tho fr~nl.1.ng of n 
civil code \lould b-~ r vary r:.rGl1Uu::; undertc.king [lnd. groatiy prolong its 
lE.bours. It is reeo Cnd0c. th t th:.; or(~ino.-·:-y colonial civil 10,w bo suitably 
c.daptod for us;.. Ll th ·iJcrrito 1 .... ::; until such time as a civil code is pessed 
for the Colony . iJ-ro.::ft. .:,....:2·_SU:cc ~1~ vo ~r..,wt:;vur boi:>on frc.med in respect of 
ru::.ti vo mc:.~riagcs, HC'ti va CllStOIlIS r:.;li:..t.ing to inheritance , ~(~duction £l.nd 
adultery, testame;ntdry d sposition ena. ulr.1inistrc:.tion of c...:tc..tes • 

. * * * .;t- "* .;t- "* 
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An inteI'estin~ p"per has been contributed by the He". Kropf on t he 
10bo1a <,_ustom and is appended hereto. 

li.l order to cecu::e the fatho r ' s con:::cnt to the marr _llge of hi:::; 
dau&ht er, ;t.r anclf1t.in hc.r frau his buordinnship t o tru.t of her husband» 
and by whic h the father " ould lOGe the benofit of his daughter's zervices, 
the i nte inte.> hut !x~nc· Hac oblibed LJ:,r pC:1'lnent to the l~uE'.rdian to prove 
his fi tnesE to undcl't.d:c t~1e -u·;-.ier o.r' husbEr:.d 2:1d future guardian . The 
r easonabl e services of the deli,_ htcr t·') tr.e fath0r are by' marriage t r ans­
fer red to th,?· hUGlx:.nd; as lont r G the cO!ldi tion to whic> a womon is reduced 
by mar :;:,i n~;e i s nolo tr.L.t of' a rl£o.ve, her volunt ary consent to be married 
to the man who pvid \-ter fnthcr for tho loss 01 hor future services Houl d 
not i~.port i nto the cont rs ct L.llythin~ uhich t he I e\/ G .2uld prohibit as 
i llo;<d . 

The do\lr"'J i, '10';" )aid [,')rely fa:.. ... the l oss of E:e r vice:: but DS e 
guarantee of good I,onc.uct . If t he \li f e "n~on&'ly leaves the hUDbond t ho 
dowry must be ~·etu.,·n c1 u~1ilc upon proof of tl1e husbandls misconduct \/hich 
l eads to c;esertior' the dOlJl'y ,'0; bo retoined by the father . The natal 
Coc1e i n depc.rtin~ fTo·,.J thio provisio:1 a' irnposin' :10 obliGation on the 
f a t h3r to rotlll~n ;~he ikE:. zi in t.hl.: case oS"' thi3 iIife ls misconduct has created 
a n evil Hhi ch thE' n:::tive law Lvoided . 

Ukulobola may be t£l.h~ . to be 0. contruct betueon the father and. t he 
intendi ng hush...ar.j. 0_ :rl.::; dnu, ltc", by u. ~ ~h the fothor promi80f' his consent 
to her marri age oni to protcct ilCr in ct:' o~ !lccesLity either during or 
aftei~ such murri.:.,e..c and by ,.',~ lch in return '18 obt.ains from the husbe.nd 
valua ble consider ... ·i;.io;:, n~~rt]y for sur:h c: ·nf'v.:t ... nd pc.rtly e.s e. guarantee 
tr,l tho hus bnn(( o. li3 bood conduct ';:'0\1\". ds i::; dtu,;hter as wife . Suchia 
cont ract doe:-" not imply the COL _ ulsc.t'Y . \crr i c.ge of the l/O:;J.mn . Th.3 iknzi 
may therefore upon ~vcr:; principle of co una lc\! b0 l~ccov;::r~ble W1dcr such 
<J contract tmlcns L n[tivo TI .... :ri<:a8 involvo,Js :::. condit:on of slavery &~d. 
thus becomc:: ilIcCul . 

T:1J vlo:c.un i s not the cleve of her huslx;nc1.. He hac no property in her . 
He ce nnot kill, injure 0, cruolly troLt h_r "Hh impunity . lie e,,,mot 
Ieg&.ll y Gell her C1J.c:. wit.l- th2 l._~cQption 0.' ~y.yin: ... cettle to her fc.t!lCr t:.:::: 
dowry upon marric.G t:1Cl"O it; noi, in; t .. o i ndicuto ·(.u .. t nt:!ti vo It 11 c.n::l CU .. ·tOM 
trea t s t ho wife LS c ehcttel . 

Thc COlTlJ.rission concidor!3 thl. CUf:tOM or 10bo1r, <;0l1.1d not from its 
peculi or nc.turc Q.ll hictory be l"cp:'cGscd :: nel :cendcrcd illegal by direct 
enact ment wi thou';:' 0 )posi tion ['nc. conct<:'T.t ow sian of the 1m/ . Bt:t.'d th .... 
vi ew to t he omanci~)[.tion of th: 1:.:.fi Ho:~c.n from tho degrc.ded nasi tion 
which a c cording to Bn,.:>llsh viuw: [,ilo,J ir l),.C:.::1 in .by t he prc.cti cc of 
loboln l'nc certcin foi.:'mc of nct':"'V8 11(r' 'i. >.j tho Commis::;ion han frLmed d: ..... c. f t. 
regulr,tions. cs t o notiv2 rn<...rrin .... t:r, etc . .. 0 'Thich th_ rno,:t importQnt 
point.s nre : -

1 . The perfect l;;· f ~eo consent 01 the \TO·i1o.~ ; 

2 . Tiw non recl)' rd'lJion in. any Courts in 'i:illu Colony Proper of 5ui t s for 
conjufl.::.. l right!: 1.'1 t he CtlSC f)f polyC'c..,li st TIlGrric.ges ; 

3 . The dm.n·-,f shell. .... onsti tut", Ol! obli ...... iO?l 0:1 the recipient to mc.int&in 
·cn .... HonKln in '~htJ cv .n·i:i of :1. r heine cl,y rtc:d or rcducett to pov'1rty ; 

4. To prev ent nbus J of t:ri~ ctu. · .... ""'I:-a t:l: (~otrry rn;-y be rccovCl~cd b~' t he 
husoond i n c .... s~ 01 hi":' ~U.f'ol s dcc\~rtion uitilOut just C::::'US0; 

5. Such claim foJ.~ r(;£tm ..... c.tion of ct,ttl.) not to be hcrit['lblc 0:" t:-cns­
fer.rablc from tilL: hush:-.ad; 

6. Dot,ITY if ami t';:'e(~ f:.. Olll th: .... ,-SO(; ,ci .. ,ls o. :nC.:rTl<:.b_ ':5 rc·o~nisc.d by 1c.w 
.::'10. ~ ... C[,.~1 only be cl~ .... uc'Cl b) t.hv ft tl ~. or ouc.rdi£:.n i1_ c;:.ses v,her e 
tho :lU.sb2nd ~k.ll h.::vc. <...;tI'wvd to pay it. 

It / .. 

• 
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It mc:~ b ..... not .... c. th~t. n.tiv',,: 1I0nGn c.rL: in favour of the continu[,ncc 
of the lobel<: 'y&tcm \lhicl: impork to her ltLcr icge something "hich is best 
cxprosc .... d c.s IIrcspcctc.blc}l . 

I n i t s oricin2l id ... r. th ..... cucto;,:t croom ted to c. p:.. ... oviEion for c wifo or 
\lidO\I in ci...rtcin circumstc.ncos but liL... ny other customs it hc.s been 
pcrvertad. It is ['.10 c meLBS .lor bindir~G fv.milies and sub-tribes together 
end s.:..:curing tho ovcrsioht of c>llc1.j,'cn. :t·t ic cdvisnblo not t o sv/cep cwny· 
tho custom but to utilize it fo:,' I tim •. whi10 thL. \-Icy is bc~nt; pevec! for 
more enlichtened vi ..... m:: . The Commir'slo·,· ~rs therefore frEJJlcd regulctions 
restr ict,ing without ignorin6 the prccticG ~o cs grcdually to leQc to its 
c. bolit.ion. 

*';1-***** 

N;,TIVE MAR ,tIAGES AND POLYGAHY 

It "ould be for til" ,,,,If(.r~ 01 th~ n, tive people if polyopny could 
be spoedily ebe ',ishGd but the Conuniosion reco~nises thct institutions which 
hcvc becomw rooted in th, 50c·_·1 life 0 cny people.. 2re not ecsily ov~r­
thrown by d.i:.. ... "-'ct ~:r ct~.lcnt. ~ <:.il(, L1 vi;)'''' 0_ J.::.hJ prescnt stage of ')rogress 
amongst tho nc.tiv.)o JOl..f not. ::.::. i:JrCf.i~iri:. rucoInm(;nd tho 5uppresrion of polygamy 
in thL"' t mc.nncr . Rrthcr L.oula indirect ',ucsurcs be :.:~opted th...:: effect of 
which woul~ h:.: to dr.:: i1 rCS"l:.r~.c·Gions oun! thw pr[:cticl- in the fom. of 
ccrtc.il1 dicr.bilitL ... r. . The rcrr.onr .Lor t''\(Js ... ViOW5 oro:-

(a ) Polygruny, ".rl1ilst r:'.iscauntoc1 by l..i11i,)ltoncd christian op~mon, is yet 
not rcpu~nr~ t·~ t.o t;1..J ~enr...:I'<:J. p .• :"inciplcs of hLm1r'.ni ty and justico 0.5 arc 
the customs 0 in:. .ol.:-tion 01 \-r1.d01.j'(j in Indi;: ['nel of witchcraft in South 
Afric[". i~bcolct ..... ~; ..... ohi0i tion 01. thcc,...; 1; st m.Jn·Gioncd pr['.cticos by 
di'''cct CT .. C ct;ncnt i.... jus t2.i'i[ bL .... rnd l1l-cessar-! on tho ground of tho 
o~crodnc~s 01 hum~n lifC e 

(b) He ccnnot ['f~.Opt th view t'lt.t in 2ccJin[, H'ith II pooplw v.f:1ong \.Thom 
civiliz["tion h~ [, but rec ul'·.l e,l:..: 1 r'irge cen only be recognised as 
lawful wh~n it hc.[. bc ... n p ·fonl· .... t:. f..., ,ord:ing to the ri t es of civilized 
countrios end hts b0e~1 dul- re[,~~tor0tl . U;,.; cunnot. i101d that lllCrri~ges 
llro not i n r.:...clity mLrricf,"'s so lor:....... s (;crtein csscntil'.l ccmditions or e 
f u l filll..d, ru::.nh.:ly, r.:uturJ J.if .... , ... ir! ..... _ ty, nutucl suy'OOrt , end rccog-
ni tion of tLuties to cllildr .. n; or' J.'. sucr m~rr:...agco not r(...cognisod 
rt l oc.st tuo ·:".rird~ of th ... ?OpuL 'L.lv~l of l.h~ Llobe .:ould be in tho 
posi hon of !>vine: illegally merdud . 

(c) The suppression of pol:r~c.my by direct cne,ct,.,ent hes not been attempted 
in other countries c.nd tho Conunission docs not consieer thct the 
pr['.ctico should b .... ct once Guppros[;od in this country :::;nongst tho 
native popul,tion . 

'i.'h..;; follo · rin ...... mC.:t!10C.C of (·,"c.duL"'.lly suppros:.inr:, JX)lYGl'.my hcvc been 
sug~estod: -

(1) Note! Syst~m, uh,ch provic'vs .". offici"l uitness who attcndc the 
mr.rri.: b ... c r\...illon: ~._1. cnq~r(;:::; 0: t 1 \./Omc.n whL:thcr she ir.. mar rying of 
hor 0".·.':1 fre0 \"-l11 c..::.1C~ conLoniH On t lin consent being &ivcn end the 
tcrms of 100012 ;:"3certt'inl;<'~ th .... iaioIT..ction is conveyed to the N£'.gis­
tr.to ·~o rc£i~t ..... : .. :: til..: ::1!T lene. rr~i5 ::;ystem mr- hereafter enable the 
lc.w, b-.r ro'fusini... J.::-'L '1L ·ction to p.orl... thr·] ont; mc:rric.go, entirely to 
supprccs pol' ~ C'.i1Y e The Conr;U['E:ion if however for v.;,rious re~ sons 
wlcblc to rCCo!lli.!l...:n0. t.~!'"' .... do?·i:.ion of .:.;, ct system in tho Capo Colony or 
th. .... Trcm:::kci. 

(2) 9o"'1'Dulsory ropictr['t'i on of <--:11 r .... at elfl futuro nEti vo me.. r riDgcs E.nd c.fter 
a tiln.J to li.r.ut r.:gistrc.t.:'.on .. 11,' roc·.,,' l'Jit.ion to only one of such futurv 
mc.rricgos . T~lW CO;nl:J.if sian c0np'~fI ..... rc ~11 .. t th0 difficulty of giving 
of ect to t.hic pro~::;ot.i:l uo: .ld L-.l too r rCLt e 

(3) / •• 
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(J) ),cg. lise d J p, ut . n futur~ net iv_ merricges whether rogi stered or 
not, but i 'llpor' .. : finl: on ht.:sb.-:ndE who h..:..rc£ft or merry Decording to 
~1Ctivc ritQs \~t'1out hr..virW Eucll ::_J:r:u:gc r0gistorod . After c.. ccrt:::in 
time only thc fi·'st "Iii'e rna i ed dtor such dllte to b_ re&o.rdcd es 
legally ·~71[.rri cd . Th;,.. Corrunisf'ion do ..... ..- -:"J.ot fevour this propos['l. 

The Conunission mn~..;s tho follQi.rin~ rccoJlltrlond:.'tion : 

(1) All existing ;,mrri["gos, houcv~r contrL.ctcd, to b o rcco~nisod cs v(1.11d. . 

(2) All future civil rnc:" i ot;0D to bo r egistered . 

(3) All n.::.tivc morric('cn bJ n~ tivo custom. to bo r~cognisod u:') to D. dc, to 
to be fixcL. . 

(4) Afte,- [ datu to b. fixo':, "',cognitlOn of one marr iage only, beine thct 
of f i rE;t .. rifo mCI'riod 1"_ooorr':;' .11(. '1.:.-) i'ktivu Custom ; p:..~ovidcd ( [\) such 
date bc not l os, the 11 i vu yeerr fron · promulg< tion of reguL tions (b) 
rights of childr..:r: of o·;:'h",j. unions i: the family not to be effected 
i n regard to ~n~i(;ri trr.cu of pj~o::'Crty [) ortioncd t o th....crn during 1if.) 
tinlO of pr runts, (c) fror,l ·~h .... fixl.,.;c1. dc,to no court shell ont .:. rtf'.in cleim 
in rCGpcot o~ dmrr:r othGr tl1D.n for 11~Ct Hifo . 

nogistrC'tion ir: to bo I. imed [,t :::0 ["S to obtain ccrtc.inty E.S to rights 
of husbcnds, ,rives Gnu childr en, but it should not bo given effect to until 
nc. t iv,:; opinion e. prooi .. tot its bcn~fit[ . At prCs 0nt, permissive rogis­
tretion i E "ocoITlJ'Tli ... ndLd . lkr .. ~ic.'ic. o.ccorcJ.ne to nc.tivo custom, as crcl'.ting 
1 0[<.1 ri ,_hts, must b" recogniacd , by th~ cdoption of the "bovo proposcls 
tho lo£[ ). stctus of th..J first vrifc end dLvolution of unc.p~rtioncd property 
to her cldDat son cs h ..... ir D.re tccurcd. Tho informel dis[olutions of 
mcrriagos commonly t.r~.:nsrC!tcd hr nctivcr should be recognised in so fer ::::.s 
thr.t childron.!j 11 110t be prcJl' . .dicod . 

*** ~:. *** 

NATIVE LA,I OF 
__ SjlCCESSIOII 

I NHJUTANCE ANil 
TO PROPERTY 

The ne,tivo syotcm of inh(~ri-"Jnncc i ::; that 0: priTfl Oe;cniture ': ,nd. is 
legalised in tho Cepe Colony by Act 18 of l C64 "hich iE hOHever incomplete 
owing to non dcfip..ition of nctiv .... l cws encl. cu:=:::tO!'1G . In pr~ctl.c,- th .... 
distribution of pro:). rty in dcccuscd estato:., is gcncrr.lly made b: p tho rutivcs 
thoinaclves in accordance .. lith nE'tivl. lc.\v. TIl .... Conmtission hra ¢irr:ftod c 
Bill providin&' fo ,- the eon,lc'oion of Act lG of l864 rna for tho r equir umants 
of the rk tive Territories; \/11i10 rc~.optin[, n:tivo.,; 1cw in tho mcin , cnre.; hes 
b (;,_m tG.L .... n t·o int r oJ.uco chnnt.os t...:ndinf; t,.} t}1c c l nvc.t ion of HO'!TlOn end th..:.: 
advancemont of ne.tivcs dc cil"oUS o· riE'ins L pre the l evel OJ. thoir mm 
customs . Other fcdures of th .• Bill Lr c the "oeurin!; of the l-iE,hts of 
women to Elcquircd !'ropOl"·l.Y rnc: th..:.: pri vil··~ee of tcst;:jllcmtm-y disposition 
by every netivG ['bove tho..) ~'" c.. o:.~ 21 y<.lc.~ . A clcus,; lIcE boc..n introduced 
'I"'Iroviding f o:.. t!-;. ..... (dC.L.l.~lC:.:.it .. nc ... of r.ll h:.:ir in cccorG.cnce l.1i til . nuti vo 
pro.c'Ll.co . The nul..:) GlJtion thct c.n OrphLl1 Ch211bcr bv ofJtc.blishcd is one that 
~c.its considLrction. 

Although it mcy '-' )or.r objectioncbL to hov e tho Coloni, l end n~tive 
systems of 1£,\1 in operatio" Glde by side it must be remembered t 'lGt the 
ndi v o l aw of Inhorik.neo en'; S 'cecssion ,1[6 bocn ond will bo followod by 
th0 nati vo populetion. Du:.:- em sho; I II b~ therefore to drl':H th(..m awa.y 
grcduclly frou thl;L (; custorr.s until th";,,, ,:CCl r el:dJ for ~ Ploro onlightonc...d 
system . 

***** J,t. * 
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IJ~i~JJ d~D TiIE 
riLJIV lDUf.L T~jmR_~ 

______ ~GY5T''!.I._'_. ___ _ 

Ac cording to tietivo Custo:n I he land occupied bJ a tribe is reuarded 
theoreticl.ll~r i.1.G the ·,·,!'opcrty of the ParaIllount Chief; i n relation to the 
tribe he iE a trus,,0C .lolcJin~ it f'ol' thE.: people ,",ho occupy €md usc it, on 
cormmmist ic ~). ':i.nc5.ples, in SUbol'dim;;.tion +,0 him . The Commission, in view 
of nEti vo scnt,inrmt, if. Ul1~bl t"J ·~eco:rmnenG. c:.. 3ent!).L al division of n["tivo 
lands and the issue of ti tIe <: t:, ,) ·o:Jent fo~" the ter .{'i tories; it neverthe-
less considerc th[ t rhi' ::')louln b8 the odd to be aimel~ at . l!eanllhile it is 
recom·!ended thl't the follo·,ri.n~ .l"'8i..>uh,tiol1fl :3. .:ly to all land in the ne,tive 
territorien:-

(a) all tribal l&nou to bo v~,'tccl by formal titl e deed" in Boards of 
'frustees. 

(b) the Boc.;,.~d 3hi; 11 11Eve :10 pOiwr in ..I. to;>!, .rd to m~rtbC.::gQ, ... :..lienation or D£.1e 
exce:pt Tor ::::gec~f::..c purp03tS ~nc Hit· the ap)roval OJ.. t,he Gove:-nment; 

(c) the '.i'rustccr :,,1""1[.(11 f~Etl1Z (:\ ·'luGl r<"'ll1Ol"ts to be lci(~ before Far1ic.ment 

rerifltC)}'" of occupiers of lund; 

(e) t':ie occupier 0, eny ],raal or 'olot of land ).lq sell his riBht of 
occupation to 3.11o·;;'her n. t,i ve; 

(f) :::-:...ghts of occun:_ ·~.ion thal1 c·';]~'1 il i".!10 occupier is absent for more than 
.. le1v 0 months I 

(B) rights of occupci:.ion may be "1'8,nted by the Hagistrate; 

(h) ri hts of occU1ccion shall, be heritable; 

(i) individual title !'la~' be iscu.)d upon lrceipt of a retJuest to that 
effect froi.TI t;w j"&Jori ty or "1ccupiers .. 

(j) title shall be issueJ. in r0~?ect o~ p:Lots occupied :)y the .i.ndi"lldua1; 

(k) claims to the in'~ividual t3,lc \rill b., decided by the government 
after receipt of recm;unrnd8tion ':rolJl u conunissio·1 consisting of the 
Haf;istrate Gnd tuo J.eao.mcn; 

(1) i ndividual t...itle ::-hc.11 be }writo.ble bnt not transfernb10 by 
purch£.se of CHIc except between nrtiv8s. 

A simil ar ~jc>.Icn8 ahould be E.~ ·]if)'~ to locationE: i .. .i. tho Colony Proper . 
The system of trei.:[fer of lend lel( u~~·( "J jJ!clividual tenure should be made 
simple::." and les8 oY.:~;cnsive . 

***i~;:·** 

Th£ COlTlr.lir Si011 feels th.::<. t.J1G time i:~ 0PTx)"'"'"tune for a departure 
from "the oxistii.1r ,~ystc.:.""';1 o~ ad.rl1inistrction r:.n0 tl1eref'o_~e submits the 
follmling proponrln . 

The Colon~r F oper if<, occu~" I.~(~ cl.:t .. ::f ..!.~ by Euroneans aelrnowledging 
inDt~tutions ;;..;lon.:=ine to Europm:u c5.viL~~,G.tion H3ereas tlJ~ Territories 
are occupied- b:'l po~.'·sonr, of Et \1ic1uly elJ f1 erent orieL} H:·\.O :..ri.:.ill adherE; 
to pri:-:1itiv J ·.,ribel ill;;.;tlJ~ut:!..onr; Dcu·"'it Jl.hic dif::'erence, the Government 
of tho Colony ~nc of .tho 11'er_·~tories is r"Lt,( .. Hpted wit.h 0 ] ('nd the SaPlO 
undiv~.(lcd adm.iniotr,,;:t.lvo macin.n. 7. T!lO'" <::..180, reg,rd mU5t be taken of 
the i::;olation of tho Terri taricc cU1(~ of ·:~hl.] m&ss of d::tail l:1id on her:.ds 
of d;,;pLrtments to tho E0l~ious G.I.:d:,r:iJut.mt of tho requirOlP.onts of the ter~"'itorios. 
1.':1,-, Conrdi:sion considc.rs ·i:.'.10 nec . ri·cy f01 <' division oi l aoour l.f not of 
roc!X>nsibili ty i s c1c<;"1'1.1 ct&bl).f'! . ..:d . 

Tho / • • 



The K2fir io h ... ::;t COy r...:ncd b p Tsonal t.oue!1, ~. method that cccords with 
~.i.is O\m tri.kl systl..J!l, c..nd Lhu Com:rlis;.;ion cOi.1'.~it.l,-,:""'s 11 mistnk .... hen b-...) .... n r.ladu in 
f3u:)posing that he could iJTl"';~h)rliatul.:r and GpDnt, n . .;ouGly accept Lho existing system 
of govcrruncnt . Th .... Corrtr:1iGsion LIsa considorf.> tIL provir.i on of magistrates Lnd 
c" 0f mo:;:.gistrutos to bo 'i: f>ufficicn:" Bf it J vE.in to expect judicial officers 
t "ridgc the !;ulf thd sG;)cretct the prop10 J ror.1 the [,overrunent . The Chief 
r.u: ... istrates, owin; to lac!: of power on the multiplicity of their duties, have 
not been ahle to unc.c.crtakeL.:1os(' func'cionr 0: [",upcrvision and leadership which 
arc indispensiblc to t'lC E'(~.v~· cemen~ 01 tho 11 tives . It is therefore recommended: 

(1) Th€t a pl..:TIllancnt e ~ccu'c,ive offi(~e"" b0 3i~pointed l<lhose continuation in office 
i~ to be'independent 0 p8.rt~ ~,ove ,_nt.;!_ 1:. c Jc.ilj es . He should be strtioned in the 
Territories and be dwr[;ei \~~t.l the udninir,tr~ tive details 'choreol" now falling 
to the Sf!cretury foj,' P;:ti ve Affaire; L 1] of It !:lul co municat.ions should pass 
t:1rough his office 11: shC'nld bl.! co,.lSultcc1 by ci'e Government on staff mot'c,crs 
and eenC'ral Ddminir.trc·v.lo;; tho Govcrrunent nlllUld delegG.te to llim poHers nccesoary 
to tn.e rood f-overnmunt anc~ '.J0lf.:...rc: 0: 11' .. ;1skc'lun natives . 

(2) It lS desi!'cble t 'c L, lccor,,,, 01' other Judicial officer be "pnointed for 
the Territories for tl'o follOldng "easonc . (n) The cpecial charoctu of tho law 
prcv£.i1incr in the T(!r'~l torics, (b) t.hL: neco: s,i ty f or immediate rcvim-l of 
magistrate's decision, \c)l,hc t,dVLTGUgC t o 'bl secured by tho sup':-;rvicion (.:xcr-
C1 sed bJr UC:1 judic..:.. ... l orficer over cui)Qrc1ill:1 L.U courtc, (d) the cdvt.ntc..t...: of 
easy reference ·co ;:: Jl A h te cour-t- \f .... thout t.. expcnGc to sui tors cntc.iled 
by cpper:1s to colom.l conrt;; . Th :l.dicicl functions of thc Chiof Hngistrotos 
should cease whcrcllfXJ.' ,.1ic:'.:;o offie ,T"S would h ... abl, '1:.0 concent rnto attention 
on the civil odmiructr, .im' of ~,;h, dir.tl'lct:-.• 

The ehcinncn dJ.cf 't,(.:cl fro'l t.']; be: ITC r "f'.olutions, being of opinion thLt 
cireui t courtr prcsi<.Ll over oy C .. t1d[ e of li~l Supreme Court '"C uld be 
prefcrcblc to the crc~ .t.. on of' a f:,oci.:l JudicJ '1 officer . 

(3) Sir Thoophi1uf3 S,}oJx·tonc conr.idcr:..' it \fouL. bo cr. [.dvcn'GE' c if meetings 
of chief:: [".m,! hcn(Jnon 1 \ • .;rc b'..:lC. to (.~iscuss vIi tl1 the Secrc:tar-.f for Ncti vo Affairs 
on~t contci1~11t.~ixl ch~ n; i.~ ~;1, 1..,\01 0:- GWninif;v.i~Q.tion . Tilo Commission reeonuncnds 
tr ' .) nc..tiv0 council 1 ... .:tc,blL~c{ i![Vln..::, \(I1ICr only to sugsest or initicto 
[:J ~&tions o. thl.. ICH for ';"'h(; conci'_crctio' 0) Government . Thu Comr,lisoion 
co: idorG thL.r;.. shoulc.' u ... cne counC!l. l'OC the Ihol Territori;..;::,; con:1isting 
of a President '-lho lIould be tLo GOv, ... l'ilOr ' r, dCfuty, thi"(;, chi. f IJlD.ti ;_·t..-.c· ,,5 (.nd 
fifteen nctivec clectcu by the people. 

(4) Chief l.ar.istrc.tuf f'ho~ld b, rl:licvcil 0" 'l _lci~l (unctions \-lhich rill put 
them in D better T)()ri'~ ... on ';.< ~ ct :.::> ... (vir ,J. ... ~ t.. th'_ n'tives . 

LIQUOR T-l,.lFIC 

The CommiBsion hr& be un deeply ilnprossod Hith tho evidence forthcomi ng 
rc&ardill~ the: sc.le £:n'] concumption 0:" ::tron: drink alld is of opinion th"t th0 
usc of s~1irituouf. li(1tlorr,.l ,il UIlJ1li .. i~ ,t.od 'v:J to thu nrtivo rt"':ccs . It 
favours tho continucnci 0 ~ohibit:i.o;.':.... [·0 ::T ') rC\nskc:.i..t.~1 nnt..ivcE: ere 
concor ned • . L'1 l"egc.rd \:.0 '0 ' Colony ... ·opcr it 1<'.8 considered tho prey itc.tiv8S 
[o'optcd by other :;..oV01 t. , no. i; ':r-VOU.l. .... 'Jly impl~C5LGd -.1it~~ t~~..; 1.' ~~ 0" Nell 
ZGc.l~·nc~ on t~lin Gubjoct. 1>1 t~l< :.. COltn(.r i',h" ~\ hno been sp0cia.l l,.gi:::lction .~'or 

rcgulct.ine the.. SE,lc of ' ... :,:it:: W'.i1..d1J.L~ 'i/:l::'.t nro ter uled "Notive. Licon .. :ing DintrictGII 

t.nd preventing 'i:.he f 1 Ol~ cnnply.. ~ :).l.ri te· ,::'0 l1[.ti vas thcr,:in or the Lll~fQr-c.·· 

c.tiD!. of spi "i t:::: \on tIlJ.) G:J.C!1 L.l.. ,(.1'1 rtf C.o~ lUG .... tile ·''1.sha:-; of th3 nE.ti ves; but 
no rwti vo liconslng G. 'V"l.c'i:.:. '::r-..; c ' ·ti'· Utl.0 ll.~le r in the opinion of the 
Govcrnor-in-Councll rt e;:-cL. O{l_ 1\~ ,1... J.lhc'i:n.tr. ~v:· th'",rcof erc ,... ,rsonn 
m. the.: [: :,or.:;, in'.l ~1, .... " .:. ...... c..... I ~ if- con·'1 d..:.!.~ ~.d. th,. t this prir iple shoulci be 
;:doptod in this COlOl1~,~ '.1 -':. in prl..--0.omj l~lltl"\T n,.ti-/e C'TC2S ')0cic.l ro· 
,;J'::'ricti v ,; lu~icl[: .10.1 r uul~l. .l,; :Lntroduced . 

**-:t-*.,~iC·* 
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Tho COmLuasion con[;idcrc t,h~ t the PC·.DC Leu should be r cpcnlcd c.nd nc.ti vos 
cncQUTCL'od t r:o sQC:!~ oulplD7!Hcnt in" t he Colony Hlthout baing obliged to obtc.in 
pcssos. I'Jhore tho nLtivcIJ dc:sirc it9 Pl'otoction po.U:.-,os miGht still be issued 
on application by J'~['.Ji5t I';::,.toD, Ldc~-.-U.on Inspect'ors .::'nc~ PeDs Of·ficers • 

• ~~ .:;_ ~:_ _::. ~:- .'4 .... 

SUFCRE:TE1\)Dl!:IlCE AND IJ,jSPECTION 
_._~_j'ij'TJ.vi~ LOCJ:r:rON.'l. .. 

Tho Commi::;sion conqi(~crs tD.C"G "/1-...; control of locE,tions by m(;.::~ns of 
supcrint,\.:mdcncu i~ c.dv nt L!. .... ,QQllS . 

\nth c;. vic ... , to b~_i!1ging p:t·u U:CQ to bonr on ul'h:m local authorities to 
provide suitably for \wter sUJ.ply~ sanitation~ etc . in munic ipal locations~ 
it itO ouggested that tho threat of cancellation of the regulotion provid ing for 

tho payment of rent by the locatJon residontr:: be made use of . 

An elected co~~ittGG of municjpal locatjon residents could conveniently 
under tako tho management of somEl location aLt'airs thereby d~veloping a capacity 
for municipal sclf-govor nm<2"mt . 

It is thought tha.t tho time hEls arrived ,.,rhen in somo of the older tmms 
the existing informal tenures of ffilIDid.pal loc.:'l.tion flats should be replaced 
by the substitution of per~-u_ancnt titles . 

Gill~E.RAL n21 lARKS 

Tho Commission has had ample c;videnc:) pllced before it to show tho very 
,great influence "for ;:~ood exercisod by Chrj stian missj ons in regard to the moral 

educational and industrial wolfar.J of thJ naLivos. 

To tho prudence and skill of magistretoG and other officers charged with 
tho administrat~on of af.fairs in nEtive districts anJ. territories ma:~ bo 
ascribed to a gr oat o-zton t tho pr0sent :t--ros},urity and advancement of a con­
siderabl~ portion of tho nativo~L Such cxaJili,lus s.how that tho success of our 
gov8rnmont of tho nativo t ribos d<.1ponds as liluch upon th(l tono of ,tho public 
servants we employ 3.S upon tho ,intrinsic T:lari t:::; of tho measures vIe introduco 
among them . 

The Commissi on roco_-:mlOnds th, t l)r:~ctic, 1 recognition be accor ded nativo 
affairs officials 'Who qualify in lavi, paSG on QX!3.mina,ti on in. ,ho Kafir l :mguago 
ruld provo thcmsdlvos acquainted 'Wi th n.ltiv(; Im.J and cus tom .. A pl'ocis of laws 
affe cting natives in thu t !rri tor ics shoulu 1I'J drawn up in s implo languago 
and translated into tho ]--afir dialect for thu ini'ocmation of tiho peoplo .. 

II lllWLOEOLA " 
,. 

B:! the Rov. A. Kropf. 
.,:. '!.- i\:, * -,,- ~~ 

From the OQi.~lioGt :l=~c of history Ukulobola was pra ctised among all oriontal 
nations nnd in th.:;ir miGT"8.i~. cns tm-!:lr,]s th ..... vi0St thoy br ought it 'ovcn to 

'EurC'Ic, .... Jh...::r e it dicd away uv"mtu2...Lly un leI' Vl':; influence of Christianit y . 
From its_ eorlicst ,i-r2ctic ..... -.::'; r.ccordod in HoJy"Writ;. it 'Was not Q religious but 
E!. civil or 30cinl custom, anJ J.f Y(Ju liL .... to call it en evil, it is ona of thJ 
social llvils vJhich HO f ir.d r'.,:ong D11 D-:tionf.: co.ning in contact 'With Christianity. 

Ukulobola in its oI'igin,,;11 13i:..·. lficJJ.11cU :- ,,8 degenorat od end it cannot 
be. dGniod th - t 2.t IJr ~~nt m-'ny evils -.':.:v conI'Jctod \-1ith it. Thoso who contend 
thut th>.... custom of :! HL..:r:; bUyJJ1~ .-.~l ·.;t;;llin~ I v.':!sh to l"efer to the Bibl e wh,Jre 

tho / . • 
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the.: Bcsrow vorb Hoh~r ncv(Jr moon;; buying or Gulling in the ordinary sensu . 
1 ts prim:rry D(;nsO i8 th t of DXC[1.,'lllCing which is elsa provdd by the softenod 
form J'iur nnd thl.,,) hru-Jcnod .hJ.kar. Th0 nu."'roft significa.tion of this word is 
given by Gos.mills; uxo rom pr<Jtio },,"'T0ntibus soluto - It is thG uquivalont 
which tha bridegroom givGS to th;..., hl'iuc l s _ thor for the sorvicos which can 
no morc rond0r to hi<:. but muet rUl1der t.o Jl.Jr husband . 

That UkulobolG is not buying r'.nd sulling cnn clso be proved by tho 
husband having no liburty t o solI llj G wifu goin which he c'n do with bought 
chc. ttols . Th'] usc c':' thin "vlord in tho Old fr.,stamen t is restricted tu this 
transaction only, ' ''',nd CDJlnot bo unud in any other connection, just EtS it is 
:in k~fir where it is ulon:... usod for' m.:1rriagonblQ women. 

Wc find tho \-Iord for tho first tim,., in Gonosis XXXI V. 12. uAsk 100 nevor 
so luuch dowry ~nd gif t il . It is h,"'rl: connuctud with the word :t-lathan. Tho 
first Nathan is givep to thu father and the second Mnthan to tholb;ido. Also 
Genesis XXIV . 53 . "hero the sorvnnt of Abrh<ll!l gives to Rebecea jewels of 
si1vc:l"', of gold and r::l.imcnt but to th..: a-.cothor ::md !lother procious thjngs . 
That tho custom of Ukuloboln boc'::'!ihJ 2.t th~t time consolidatod, we inf€Jr also 
from Genosis XXIV.? 

Tho daught~r \-/aG of v::-lu~bl servic...: t thu fathor in th..:; house or in 
tho field by .nindinu GhooF, utc. By givin~ her to bo married h2 lost thoso 
servicos und thorofore F3.rt of hiG propurty und woalth which ho.d to bo 
rede emod by the br idugrooPl Githcr by.money, prociou3 things, cattlo, or by 
serving the fc.thcr-jn-l :l.Vl in the fiulds 111.'-.: J;J.cob or e.s <l warrior liko 
D"Ivid . Dno S(lluucl XVIII.25. In i;his sensu tho customs prevailod among tho 
Arc.bs, l'lohe;""":lDlOda.ns in Illcl.iCl, the j.urds, Turocrnans, Circassi-..:ns, and Ke..byls , 
tile btter giving eight rots of f,t and t.hi~,ty c c;ne18 for a girl. Thu Woguls 
in tho District of }ur!tl in thJ Ur'1l to1Olm taitls give five rOl~blos for a lean, 
:md t wonty-five for ,,) fat girl. 'rho TJ.hlor~ in "lest Africa .:'.sk Ukuloboln. 
but th"3 parunts oft,,:J· rufus ..... it foI' tho Purl,ose of clniming the children . 
But if thu girl has th cour'1gc to ·.18J for ,nd accept tho Ukulobolo then tho 
iSSUJ do\.is not be Ions to th.:.:; parents . 

If uny doubt should still ox; at c.bout thu meaning of thu word 110har 
a reforence to Exodus XXL18 . XXILl? will remove it . ~ Ihose s0ctigDS 
spofl,k pt. the indomnific8.tion to be f.~ivon for loss of or damage to property, 

the wor d property including the daughter. I;] this passage occur the noun 
end the verb. Tho men had to pay tho Ukulobola even if the tathcr refused 
to give the daughter to him. Hero ;]0 suo th't the Ukulobolll was aL-eady 
fixed, and fuut. XXII.29 , ,i18ntions only the hiGhest Lobola in such n caso . 

From the fore~oing wo infer -

1 . Th~t in ancient ti ·US the brothor, just as it is aiTIOng 
. k::lfirs, had. Q noarer ri.:;ht of control··3nd }Jrotection over his 
sister than tho L::thor •. 

2. Th", f'o~ohnr is nuvel' T!1untionod .;s g iven to thL bride, \Jhich 
tho Millish word dowry "ill infer, but to t ho father . In 
D:!Ut. it is stJ.id uHt...: shall Live to th2 da.rnsols fe.ther 
50 sho1-:(;ls of silv;;r" . 

Bomc;r in his Iliad L;Y"T.m X1.241 SD.ys 11 Thl) lUlfortunate, far Dway from his 
consor ts, fer awny fro.! his wif<.:, for ',Jhoo h.:.: h~ u given first a. hwdred 
bullocks and further }lr~·nnsod for h...;I' a thous,'l.l1d go,1.ts and the S3J,It.: number 
of ShCCpll . Or:in tI' Odyssey ~ UTilI th0 f "c,hvr shall gi va mu b:J.ck a ll bridal 
.i.~rosonts which I hnvCl Ci.V~lfl him for til0 gjrl ll • 

Ano:l2: th0 Gor[!l::.nG t.h~ tmlik"1rr:i.l..j wom .. :m ',JOre in the power of t.heir T:1.:l.1e 
r..::l<ltivos, \-/ho had to dCJ_·und them '11 v1hc ..... nJO)· 2nd roceive as an eql'ivalent 
for thlS defance tho..: :1"' co..: .. lllificJ.tion \-,I ch LhcSJ hJ.vG to pay who offendod thJ 
\wmo.n . T:J. .. right, ,'n ..I...ogous to tfl.; ROJ!l-::n ,.!.;)J1US, was exercised by the father, 
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brother or guardian . As the girl, by being mrried, was transferred fr om such guardianshi!! to that of the husband, tho marriage could only be concluded by the formal public trapsfer of tho bride from the guardian to her future husband ; ani as at the same time this gmrdianship was looked upon as a complex of jCroFerty r ights, on account of those money" that fell to the guardian for defending and protecting t he ,.oman, the transfer therefore was done as a purchase - not of the wor:nn, but 01 the guardianship, which was considered to be D. property right. This transfer of the wife waG executed in tr.e open market place and m!lriage waD logalised by paying down a fixed sum. In later times this money did not come into the ~ossession of the guarJicUl , but was settled on thG wifo as provision for her futuro widowhood. In the course of the miudle ages this !Jurchaso of guardian rights dis8}:'peers and thore r emain to this day only certqin OJ ,,_bol cal " etions such as tho giving of a rirJg by the bridegroom to tho in-hie When this custom died, tho right of thu gu~rdio.n tc LlU!I'ry his ward gaj nst her will diud at the same . timo. 
UJculobola obt'tineJ also a!.!cngct tho }ruczi and the Sclavi "ho inhobited tho Eastcrn part of Europo. After tho Loboln was fixed by the f a ther the girl would cry 1I\,ho "rill jn futuru rr.. .kG tllt:1 bod ':or my f a ther; who will wesh his fee t, my dear lit.tlo dog, m;,- dO-I little pi g, "ho will f eed you in future, my dear lir o "ho will in futuro supjly you with wood that father and TJothcr may refrosh thc1r dying limbs with your heat " . Theso do tails aptly illustrate simil.:u- custmn:::; QIIlont;, tho kufirs. Tho womon att ch great honotrr' t o the lobcln custom ,end think themsolves degra.ded by being given _owoy 'lithout 10bolD. . 

A r emnant of Ukulobol- is still to ]x, found in Christian I,orway . Bofore the bride and bridegroom go to Church, thu .1::.tort'lOY of " the.: brido trios to get an much u.S pDG3ibl o from tho brid. ''':roo'n, Gay 100 dollars with horse and sledge , by pr<lisinG highly Lh.; b0"uty.of Lhe or1<1u ; whoroas tho attorney of tho brido­gr oom Lries his utmost to lowor th..J .. ;Ulil by l-raising tho bridegroom . furing the wholo transdc1..iona thu bride has to be }l"C'uCHmt . As soon as it is finished the marriag0. coremony comm~mc os . 

* '* * :* ' .;( * 
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MElffiERS: -

Terms of 
:lefer~. 

;. tal Code 
y':" Native 
1m!.:. 

* 14 * 

SOUTH AFRICAN NATIVE AHAmS COI·- ISSION 
1903 - 5 

Tr'1nsv<J..:ll 

Sir Godfroy Lagden 
J . C. Krogh 
J.A. Hamilton 

Cape Colony 

\-, • E. Stanfor d 
F . t. Thoml'son 

".0. Samuelson 
barshell Ca".pbell 

Orange Free State 

R 'odesia 

J. ~uayle Dickson 
J. B. de la Harpe 

l' G. :'::,cWllen 

BaGutolang 

H.C . Sloley 

(Chei~man) 

1 . lbe status and condition of the Natives; the lines on which 
their natural advancement shr.uld procead;their eJucation; 
industrial trainlng and labonr. 

2 . The tenure of land by Natives and the obliGations to the 
State .hich it entails. 

3. Native Law and dministration. 

4 . The prohibi t ion of thu saJe of liquor to Nativls. 

5. Native marriages .. 

6. The extent. and effect of polY3amy. 

Law 110. 19, 1891, of the Colony of Natal, enacts whet is 
known as the Gode of N ive Law, it does not abrogate Native 
um·;ri tt ..... n 1..:. .... and it cOJ.II-rises gener ally the main }.trillciples of 
~ative lii.w wh ch werl" first coJifjed in a Llore tii:nited \Jay in 
1878 . L3w No. 19, lC91, has lx:en ropeatadly a:nended since 1893, 
when r esF,ndble GoveI"nm~nt was given to Natal. It has not been 
oxt~ndGd to GlI .... l-r ovin .. of ZuJuland, where uncodifiod Nativo'L1.w 
is administor ,d. It /1' b 'on e"t,mded to the Northern Districts 
roc .... nt.Ly tr ..,for .::d "1,< r,~tal . 

The No..tivc High Court, J, ... 1gi [jtr..:tes Dnd C:~ ofs administer 
Nativo Law '-'" ulr(;2d: 08cribed lruder 1imit.'J.tions as to juris­
diction d.-,fincd by l~lw. T·' Govl.'rnor is Supremo C j of of tho 
Nativ8 yG~ul~tion in thu lrovjnco of Zululand, with powers and 
authority d,)finod by Sdctj on 7 of Law No. 44, 1887, and in tho 
rost of thL Colony, no dofin'Jd by thin Law, amended by Law No. 19, 
1[91, \ '1"ctJne th8 Cod::. Cl;icfG h3VC f,·Q'W.Jr to try 0.11 civil casos, 

divorco / •• 

.. 
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divorces 0xc'-'l-.tud, botwoen NativQs . 

In the rrovincL: of Z·~luJ :.!!Cl thuy hn.vc considerable criminal 
jurisdiction, but jn the rust of th0 Colony this jurjsdiction is much 
nflrrowor. AI-pcals from C: J fs may GO to thu Joiagis tr3tes or direct to 
tho Native High Court. In a l1.tion to Law No . 19, 1891, and its amend­
ments, and uncoiified N ... {tive Law, the j 1tlves of l';atal are also subject 
to special laws ajeplicable to tho', only. 'Ihers the Code, or Native Lew, 
or sf-soial laws do not apply, thun the atives come under the ordinary 
Colonial Lm-] as a}plicablo to ~l:rOrOUIIS . 

Up to 1885 thore was no sl'ociul In; in the T:' .'n"vaal for regulating 
Native ajmir,istration. In that yoor the late Republic made legal pro­
v:lsion for :-

(1) 

(2) 

(J) 

The recogn ition of existjn~ uativl3 L~ws and Customs not repugnant 
to the g,.moral princililes of civiljsition; 
The 81'pointmGnt of officers to ext"Tcis9 the authority formerly 
exercised by C .: ,fs; 
T' constitution of the 1 rpsjdont ,s faramount C· j.f of all Natives 
in the !L~ublic. 

LAND 1F URE 

In ~.ho CalJ} Colony, tht' Nativer ecupy land DS follows: 

(1) In locat"ons or r eserves sot ar'U"t for Native occup"d;ion ; 
(2 ) In locations on ~rivato prvpcrty; 
(c) As servants in contjnuous (;'llplo,yment of land-owner,'; 
(d) As holders of indlVj dun) titles in freehold or leasuhold or under 

qui trGn t tonure; 
(0) In urban locotjons . 

T'" l'0licy followed by tho C ,Government has be' n to "dopt the Native 
cO~Junal system 01 tonure, and qy adoptinC it to m~et changing conditions 
of life and by es t ablishing f)ound "dmin:; r.tr "t; on, to pave the way to 
in:lividual tenuru syst0m . F irnt, H tivc i"osiuents aro rcg isterod for hut 
tax purposes, then the triLal al"ca is sub-divided into locations . TLo 
influence of the C:'·ief he'!:::; b~ rut,; isc I, hut 3t the carn timu controlled . 
For the first systom of indhidual tit'." "cO C', ~ Act r; . 40 of lE79; in 
actual workir.e that .Act t.rovL doi'cct· V· J.n va iOllS r oop. :::!ts and to 
provido a remedy, the Glen Grey", t I.e. 25 of 1894 was passed . 

The broad fir ...nell-,los rccogrliscd .... n thu G I ,!,! GrlJY Act, form of tentrr"G 
may bo summarised as follows: 

(1) 'f 'lO, grant is subJoct to tho paymont of peq;etual quitrent at tho 
rate of 15/- per five mor6on al-lottment, which is th.:o: average, and 
3/- for eVJry additional norgun, anJ survey ex~ ensos includj ng cost 
of title . 

(2) It is inaljcnablo withou1, the Governor ' s consent. 

(3) It is hor ; ..... itabl; Bccor 1 r:b to the.. law of primogeniture as observed 
by tho Nativ05 thcmsJlv1', pcwors of dj :,uorison for good causo and 
aftar dt:..., cm::p.::.iry bcirlg .;.;{ lud . 

(4) Transfor upor: a""roval of the Govornor or accordmg to tho tabla of 
succeosion is effected by dl!\plu enlorseJOOnt of tho Residontial 
Magjstrate upon p~Y'acnt oj a ru"istration foe of 2/6d. 

(5) It cannot bu sub-divided or sub-let . 

(6) Rj;.,hts of Hay a11<l rights 0f expropl'htion for public purposos oro 
reserved, :;-:1.jnor, 1. rJghtlJ h~jllr sub.luct to the provisions., of the 
r-linoral Lew oj tho Colony. 

(7) It is liabl 
particularly 

t.o fOT'l..:itw) .Lor non· uli'ilJ.n0nt of conditiono J 

for:-
(0) / • . 

• 
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(a) Rebellion; 
(b) Conviction of '" ,zf t; 
(0) Non - benef icial occupati on; 
(d) Non - payment cf Qutrlts.ntli-lg ins talments of survey expenses or 

quitrent, after summru.·y prOCOSfJ of d.istraint. 

(8) 'fhe value of the land can!lot be coun ted for the purpose of 
qual jfying for the fr anchis03. 

Outside tribal areas there has not been, nor is there, at present, 
any bar to the acquisition of landed j;rol-erty by Natives . 

In Natal, .,otives occupy l nd as f ollows :-

(a) Locations vented in the } cal N;.ltivo J';:ust constituted under Letters 
1 atent dated the 27th day of April, 1864. 

(b) Mission reserves ves ted ir tLo j'at," N3tive Trust for religious and 
educational 1,urposes . 

(e) Crown IJnds. 

(d) rrivate Lands . 

(e) Special Truste created for EurOpean j, <uni£ration not yet so utilised, 
and for oducational purposu t . 

Act No.7 of 1895 ';no ·l~o ""tivo,; to Jisposc of immovable. ropor ty 
lJ,y' will, and r ogulat s the devolujoi on of eueh property in caSt S of intostaey 
in accordanco with h:~.tivG LaVI. Undor sub<:ection B of section 6 of tho 
Courts Act of 1898, caSG,s i.dvc]ving quos Gicns of ownership of immovablo 
property, or que stion:.:; of tit]1 ther oto rr rights therein, Bl"O excludod 
from tho j uc isjict~or. of tho tt .... tiVl; lliGh Court . 

Law No. 2 of 185~ wa~ onactc j by the N··t1ve Legislature to Fevont 
the tU1licensud squatting of l1.;;.tivcr: on Crown lands or ~',riJat,J fal"ms, and 
to dnsuro the annual rendering to Govorn2.:.nt of accurate J.~ b turns of ;;uch 
squatters and the ir families. Thib L,HJ) however} h.:ls become 1] dl~ad l ottor; 
in fact, it is not clear that jt was over enforced . Several suctions of 
Law 110 . 15 of 1871 deal with 1abolOr tcnru to on I·rivat e land . 'l'heso may 
also be said not to havo boen fully "ami. lied with . 

Cr own lands in Natal arc occul-, iod b~ lie.li:ives who are subject to 
c~rtain condi tion3 of occupation dl1J. h<.lvCJ to i-uy £2 per hut per annum i n 
addition to hut tax. 

(a) 

(b) 
(c) 
(d) 
(d) 

In tho Orango J'-; vcr Colony) hutiv'JIJ nCCD) y lane.:. as follows : 

In locations or r e::::Grvos t: t. o.J' ~r'v ~ or Native occupat.i.on . 
hoek and Tlk,bu ' llehu); 
As.servan ts i i continuous omploym~nt of land owners; 
As .squatt ers ....;."J. as l abour t..lT.a."1ta f .... rjodically employed; 
As owners of f ·~~S ) 

In urban lac<1t.:ans. 

( \01:1 t'7.i(~ B-

Under WW 4 of 1893 tho m .. llhocr· of Mtivc squatters permitted on any 
f 2rm or r cgis-LJrcd iJortion a!' J. ~';l is ll'!lit ad to fivG familios , but may, 
by s}:Iocial pormisGion be inc:' ,; t88d to nat mora than fifteen f o.:ni lios . 

Under / . • 
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Under the articles of Chal,ter XXXI V. O.R . C. Law Book (see rart 1, 
Sect; on" 1, 2, ::; .:Ild 6) Natives flay .,ot ;-UI"chase 0"' lease land, but the 
art:i elsa of rllrt II of t. is chapter r lkc sp2cial provision in respect of 
Natives who own ground in tho '1' oa ' Nchu District . I n this District there 
are 87,761 morgen O\.ned by Native5, whose rights thereto were guaranteed 
under the <roclamation annexing the late ·laralong Terr i tory . 

( a ) In location;.:, or re.:JOrVOS SS'G apart fa!' Nc:..tive occupation; 
( b) On land ownd by bl'civcs; 
( c) On other private 18nds; 
(d) On Crown lands; 
(0) In urban loctltions . 

Section 22 of tho tretoria Conve" tion of 1881 provided for tho 
rescrv.;;, tion of locatio;- ... .:lnd the (lcfini tion Ol their bomdaries . 

Scction 13 of tho < toria Conv~ntion of 1861 providod that: 

Natives will be allowed to GcquirJ land, but thc grant or transfer 
of such lruld will in every case be ililde to ..nd register ed in the 
name of the N. tivo Location Commission, hereinafter mJntioned, in 
trust for such i~ tives" . 

(a) In reserves sot ".J.-"Jrt for th; 1 tj V0 j,.opulation; 
(b) On unalionakd lnn.:s balor In? to tho C :- tered Company; 
(c) In locationc OJ, rrivato 1 .. is b; tena1lcy agreoment under the provision 

of rroclaulat loD of ll+th Ccto:)\:r', 1896; 
(d) On private fa.'·'s \/ithou. aT,,, ,nunt . 

I n B.Jsutolond, all land i::; OC'.!t.'l;icd by the a tiven l.Didur tribal tenuro , 
tho all ottm3nt of ara~ll' l~lotr, ~'<J[,tjn::; \-Jith thJ J-.iative Chiofs, grazjng being 
in common. No purchaso oi Ian\.. \,fj thin this territory is urmittcd . 

In Baehu'!PalanJ Ppotoctor!,lte, Nativoo OLLUPY land communally. 

Recognising the att.chrnont of the H: t.ivos to and tho prosont 
advantages of thoir ')\.m cO!Il1.J1un .... 1 or t.rj bll... s.y stc:m of la..'1d tenur(;, the 
Commissiqn dOOG not a-iviso Ui"1Y onar Jl C011~ ulrory meumro of sub-divlsion 
and individual holdin; of the lonJo now ~ct ai,art for their occupation; 
but rccoLuncnds th.Jt l!iovt;m(.:nt i •. that diroc t ion be oncol.J'o.god, und thnt, 
whore tho Nativos o:;~hibj t, jl1 suffic-iLnt numl)ers, 11 desire to SGcure and a 
cal ... acity to hold anJ. unJoy it_dividmJ.l ri, l' vB ·;~O al~able plots and ros idan tia1. 
si tos on such l,:mds', p ... "'ovi~ion ::;houlJ. 'b'..:: u.u aocordingly wder vell 
defined conditions . 

Tho riGht of pera nont occupctjon should bu assurod, :::ubjuct to tho 
following princi~al rODQrv~tions : -

(1) Liability to forfcHvr., on account of: 

(a) Conviction for r oballion, tr,J'" son or sedition. 
(b) F"e.ilur0 to bt..nCJficially occupy 
(c) FaiIt c to • unctually I -!Y "'uc:, t or tax as may attach to tho 
(d) Second conviction fo!' " toe! th~. t. 

(2) Tho right of r:"ll":lF-tjon 0'; loll "'liH)J. 01''' £tny portion of t~1C lands for 
pt'blic yurl,Q.:;r_3

J 
:3ub5uct .:.." ..tv", CO!~l; .:n ... atlon in lund or oth.Jrwist.: . 

(J) All riGhto to !in rds ,J prod ous 5tonos. 

(4) Thw pcyInent of ..ti ,mnual rcnt . 

The / •• 
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Squatting . 

'l'ho r CSOrV8.tlO._ to be !:1cdc in the g".:.nting of indivldUill tontrr"o 
having been stated, it remains .... 0 L.Jicate \-Ihat general conditions should, 
in the opinion of the Com;nission, tiEl incluued: 

(1) The limitation of the area of each hoLtjng to be determined by : 

(a) trescnt occuj>ation; 
(b) Quality of land; 
(c) In the absence of special circumstances, the limit to be 

approximately four morgen (=8.4 " cres) . 

(2) ",or tgaging or I'ledgine to be I'rohibitod and invalid . 

( ;3 ) Alienation or transfer not to be allowed without the sanction of 
Govern:nen t. 

(4) Successior. to be the lawful 'leir, suhject to: 

(6) The right 01 widows to lise and occupy until remarriage or death; 
(b) The heir "he already occurieo 'l. holding electing to a bandon that 

holding . 

(5) The setting aj->art of a co."onage. 

(6) The holdings and carunonage to be subject to all such duties and 
regulctions '3 ooy be CGtablJ':hed \:ith regard thereto. 

(7) The occupier ' " interest not to be liable to at'uachme •. > in execution . 

The term "squatting" includes nativ JS residin.., on "'row lands not 
formally set al:'Drt for nativQ oc:,::ul-'a.tior and 'Whose settl...;ment ther oon is 
regarded as not Cilti tIed to tb..; rocod.:i t.lDl! accorded those who havo 
permanently allotted locations, ano. natj \rtJS on frivato IJroporty who are 
r.ot labour t enants nor in the cC'1tinuous 8(Tvice of the owner or 
occupier of such property. 

The general ton<.lcncy of South Afric, -, legii>J.atJ<>n is to limit 
arbitrarily tho numbor of native familjco on any ona farm, regardless 
of its size or requiroments . Tho CU,_O Colony bases its limits on the 
working requjromonts only . The Co~~issiQn favours the Cape Colony ~rinciple . 

The Co~ission considors ;-

(1 ) That the unrcstr~ined squatting of Natives on private f .'rms, whother 
as tenant::; or othor'WisEJ, is an Gvil [lnd against the best interests 
of - the coun try . . 

(2 ) Th&t no Nativo other than bona fido cervants of tho ownor or oocupier , 
with thoir faQilios, should bo pcrmitGod to live on private lands, excapt 
undor Gov _'r,r.Lnt sanc tion and control, and, further that such sanction 
should only 1 ....... .iv,Jn on f''f':>of that it is necossary or dosirablo, and 
saVel in thv case. of labol1T' tt-)nants, should 00 subjoct to an adoquate 
annual 1:i cuflel.) ·;"0 be paid. by tho ownor or o.::cupier of tho land . Tho 
word "families" dOGS not includu adult sons unless they thomselves are 
bona fide sarlants . 

(3) That tno '""il principlu" .01.0 ~inb GO locations on prjvate proper ty s hould 
bo ap~liod to Natives on Crown lands other than thoa duly set a~art 
as .I.'.ativCJ reservos or locations, ana that sanction for Native occupation 
on such Crown lands should not Ix gJ "lun lIDless ar adequate rent is 
charged to tho Native oec,,!,jcr, based upon tho prod1 ' ing value 
of tho land. 

(4) That contracts of tenancy ,xcoociipg un8 y86r should bo in writing and 
duly attested. 

(5) / •• 
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(5) T. ·. , so far ao may be practicabl e, J ends hald by Mun1cipali ties or 
o t her Fublic bodies or soclet;es which are occufied by Natives should 
be Eubject to regulations similar to those api.1icable to private or 
Grown lands, an all'eady racoi.nmended hy this Coounission . 

}urchase and In the Cape, an~ Hhod.esia, and. in lh.tal - with the exceFtion of 
Leasing. certain lands in Natal and L.ululand - land except that reserved for Natives 

only, may be held il1 freehold or ujlon lease, wfGhout the dis t i nction of race , 

In the Orange River Colc~, land rna, not be purch~sed or leased by 
Natives . 

In the TransvaJl, as provided in the Convention between the British 
Government end the lute RejJublic, the~ ""y acquire land subject to its 
transfer on trust tc) an officor ·Jf the Government. 

In resutoland, the land ic unelienahle. 

In BechUdnaLnd }rotectorate, the land r eserved to Natives is 
unalienabl e . 

Tu~ Corrullission considers it is necefJsary tf) saf eguard the interests 
of Euro,eans, but tffit the door should net be entirely c.LOsed to deserving 
individual ~ativec acquiring land . 

C8rtain r ostrictjons ul-0n the purch.lse of land by Natives are 
necessary and it is r~commended : 

(1) T;,.)t pU!'chuGC by Natives ahonld in future bo limited to certain aroas 
to be dcfinsc.. by logislatjvo onnctmert . 

(2) T:,1'"1t purchase of land \.Jldeh may lcad to tribal, COt1U11illlal or collective 
J:.oss ... ssion occupation by Ntltives should not be permitted . 

It should h.: .. o"qlaincd h01'S th1.t th", words " colleotive possessi on" 
aro ndt to be considered to b,I' ohc join', ownerohip of a l--ioCO of land in 
the defined aroas by a limited n umber of Ne t;veR, the objec t of tho 
Commission being to .f-ruvent largo'" numberu of Natives evading the spirit 
of tho resolution by acquir ing and holdinr land in undlvided ;nt orests, 
and thcruby, in effect, ·oxton'inc tribal or comITllmal occupation . \ 

It is r ecognisod that in thosJ colo!lies whc' r e tho acquisition of land 
by Nativvs has bL;\Jn hitherto l.m-rostrict ;d, vestod rightc have hJ~n set up . 
The above r eco ~J.endations ar ..... , of course, mad\.:: \·lithout prejudice to such 
rights . 

The Commiesion further r osolvod: 

1).111' t whatovor l_rin(dJil..Js f;ov·:.:;~n tho settlemont of the , question of tho 
I'urchaso of land by Hetives "haul::! apply oqually ·to tho loasing of land 
by Ilatives . 

Tho Conunissiop Hi 0: 0, inion a.nJ roconunonds : 

(1) Th.-t locations and reservos [;.Jould l:x, dttfinod .. delimitod and r oservod 
for tho hativtJs by IOJ:islEltivo onactmunt . 

(2) Tht this should lx. dono wi -11 a view to finality in the provlslon 
of land for tho 11/Ativo l-ol-ulation ani tha.t thorcaft ... r no moro l and 
shOtld be r l..;,3urv<:::d for l~ativ,J occu}Jation . 

(J) T'i: croatian> of l~utivu loc.?tionn for r€:3idontial ptn"posos near l a bour 
cGntrcs . 

(4) T u the riGht of oceui) timl ~ suhj.'ct -loC forfoituro in caso of 
robolli on . 

Trust / .• 
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In some Coloni~s land hus boon purchased by Nativos and is hold for 
thum by Trusteos. This systom the Commission docs not r ecommond should 
bo continuod, but is of opinion: 

T,·· t It is uniosirabl" to extend the system of officially or other­
wise toHng into trust lands )-urchasod by Nativos, end that any land 
so hald and acquired shoulJ bo conver t ed in to individual holdings so 
soon as ~J. ddsITO for a. change in thr>t diroction is manifested by 
those who can ostablish thct they hovo pro~riotory rights in such lands . 

In spocially s0~ting ap3rt :ny InnJ ~or Native occupation, certain 
obligations may bo held rishtly te a(,tach theroto, that is to sey, the 
Crown should roserve: 

(1) AL' minorals anJ l-recious stores . 
(2) The ri~ht of removal ond re··entry in tho case of rebellion . 
(J) The power to aj~ly r egulations . 

T.UBAL 5,ST&1 - NATIVE. LAW AND CUSTOi-I 

A DI1Ill I S1RA TION 

The laws, customs and usages prevailing amongst the Natives previous 
to the establishm2nt of Bur o, ean Government over them have not been abrogated 
or forbidden, cxce~t so far as the same nw.y be relJugnant to the general 
principles 01 humanity anj a ivilisation . 

T.'" tribe is a community of N· ;,i ler, formine a political and social 
organisation lll1UC!" tho Gov8rnmr>nt of a C ,..;..ef who is the centre of tribal 
life . 

In Natal, the 1'l'n::rvaal and Southern Rhodesia, certain !='owers are 
vested by law in the Governor Cr the 0.: i ieer for the time being adminis­
tering the Government. T i-, 'Ifl done ,ith the object of reteining certain 
administrativo FiO\./ers formerly Fossesscrl by C:-.icfs which could not be 
exorcised ordinarily ~J a GO" ernor or Administrator, and lIsa to s upersede 
in a manner comprehensible by I,atives the }aramount Chief or Chiefs by tho 
substj tution of tho H.:ad Officer of thu Gov8rnmcnt . 

In the Transvaal, by La\l 1<0 . 4, 1885, whiel: hos not boon ral-allled, tho 
state Presiden t was cc stI tute'd rarameunt was ompowered further with tho 
advice and consent of tho Exocutivo Council, to make and frame r egulations 
for tho acirninistratjon of tho I..-·w. Thes) powors are now exorcised by tho 
Lioutonant Governor jn Council . 

In the Cape Colo~ and the Orange Rivor Colony, noithor tho Governor 
nor the Stato l-residunt apl0a:cs to have; beon placed in any special 
relationship towards th" Nativ. "opulation which he did not occufY towards 
tho r est of tho inhab;t"nts . lIe the Cape Colony, however, it has been 
found necessary to prov5do for certain sf;ucial cases in thu Trans¥c ian 
Territories, by l .... aifilation. T;.is, in Colonies whero the Governor or the 
Administrator possesses extraordinary po\Jors would not have boon necessary, 
thus showing thJ.l, som·.- sJ. 0ciol uy.02cutivo authori ty conrorr;.,.:d by l-arlia.'l('mt 
i::- required in rL;::; ... _L.:ct a th;.. largo maSS0S of Natives 1Dhllbiting British 
South Africa . . , 

Th0 w<.ljght of thu 0vidcnco addjuc.od beforo the Commission ia against 
tho onactmont ' of statutory codG b050d 'n Nativo Law. It has boon 
suggested, and W~_ th this thu C(),TI.mi~Gj on il,;roos, that a t ext book or hand­
book, for r efl..rcnce only, dcscr i ptivo,· of ~~ntive Law and Custom, would be 
useful as a htll_" tow 'ds uniformity in ad.minjstra tion . 

Tho Fincil"~l of cOlllmun 1 r~st>ons ibility was recognised by tho Natives 
wherever tho tri bal "ysto" l-rJv lod o.n·' h,s boon adopted in the spoor 
laws of tho Trans~oiDn T~rrito~los 3W.I llatal. Further, it is applied in 
No.tlll and in tho 1'ransvual in c,'scs of homicido, assault and othor injury 
to l'orson or pr operty . 

Disposition / . • 



DiSl:.osi tion 
of fr opcrty 
by will . 

Ukungenn 

Az...o of 
,t.laiority of 
!l.Qill£!}. 

Succe ssion 
and in­
hcritQn cG 

* 21 * 
I 

In tho Capu Colony, a N. tivc may, with the eXcol, tion of land hold 
1IDdor tho Glen Groy Act, l cc.vo hie proporty by will. In Natal he has 
thi s right only in r us}-;cct -of inlrrIcvnbl o r,r opcrty hGld tmder titlo . In 
South.Jrn Rhodos i c.:. t.hu Cape Law r\Pl li.::s . Thore is nothinG in tho l aws 
of tho Transvcwl or Orango River Colony to prevent a Nativo from disposing 
of his i-ror-crty by will. Thl~ro cl.1 .. po~rs to be no good r anson for ",i th­
holding fr oJl the f~.Jtiv.Js the .I.-ow, r :':'0 m.1ko a will, and this pOv:er should 
be giv,:n t o them in r espect of dovisable property . 

Tho custom of " m~ungonall shOi'ld not be countenan ced in any way . 

In the Car-c. Colony and thl. Orange 3.iv<..r Colony, a Native woman 
attain~ her majority at the ngp of 21 :,re:urs. Under ~ativQ l aw 8h ..... is 
1IDdor gunrdianship all h~r lifo . As soon as pra cticabl e, tho ago of 
mo;;ority shoule: bu fix~d a t 21 Jo.1- S i n tho othor Colonie s . 

Th0 Commiss ion j Eo of opinion the'. t :in thG case of a Na'ti ve dying 
i ntostat e , tho succor:sior and illhuritc.ncu to all land in his 0s tnte held 
under ti tIc: in thfJ f orm C1..:stolJ1..:tr y in South Africa should, lIDle ss othorwise 
t.-rovidod in such titl..:;, b..:: duturminod in a ccordan ce with ordinc.ry Colonial 
law . 

Urban Nativo M1IDicipal 10c"Uono should be in t he con t rol of tho local authority . 
Loca ticr_'!. Thoso who dosire it shculd heve the opport1IDity of acqdring in the ir own 

r ight, holdings fer r csidonti;:l }:urposo:J ",'ithin thoso locations . 

It i s recommcndud th.ot tho vr inciplo of. tho following r osolution 
... .. be adopt ed by dc.;fining :U~ area "Jithin uGch Htmicipality in ",hich Natives 

may r esidu and. hold. r-roperty wi t.hout be ing subject to location r egul.J tions: 

Appcal 
Courts. 

" That pur chase by lLtivoo should in futuro be limited to 
certain aroas t.o be defin..:d by l agislutive onact.-nent" . 

The NativQ A~p0al Court in thc' .. Tr ::-: nskeian Territorips , the pro­
cuudings of which arc subject to rovie-vl in tho Supremo CCLlI' t of the Capo 
Colony, Is of grc.o t vo.luo to tk Nativ e population, affording as it does 
an ocrly .:md inexpensive settlemont of CI~ l'Gnls in civil roov ters fr om tho 
decisions of Resid!3Dt Magistr :.tes. Simil.'1.rly in othGr l )lonios, where 
adequate arra:J.gements hrlve been made t o secur(; t he' S3me object, much 
s a tisfaction ha s been given to the Netiv\ peo:t-: le . 

The Nativo High Court in Na·ioo.l is a otri1' i ng illustra t ion of an 
independent Court , frOG from jl~is~iction of thu Supro~o Cour~ . The risk, 
indeod the certainty, 1IDder such conditions of different eour t s giving 
decisions in consis t on t with Qach other , i s shown by tho feet t~;t in those 
two Courts conflicting judgemonts L."lvolving ::lGrious issues hevo boen givon . 
An instanco of this quoted to tho COllC]icsion is wher o the Native High Court 
r efused to hc,'"-!r '] CD- se brought bofore it by a cololEGd JM.n, Oil the grotmd 
tha t the perty,· or~ p.~rtjes YJer;j Eurof,o.:ms, nn.J that the cas") should Co t o 
t he Supremo Court whil e .. -i,n th(:; p<.:JIlC cr aD i dentical ca 30 th€l Supr eme Court 
held tha t t ho party or parties wore Natives, and that the case should go 
t o the Nutive High Court. Th~ decisi on of nei thor 'Court is binding on the 
other. . Tho r osul t is thot a whole clD.sS of persons in Natal are doprivod 
of all legal r omody - a dise.bility dS gr ov o as it i s singular . 

Tho Conunissi on di sc.r}-r oves of sop<'lrat ..:: Courts to deal with Nntivo 
casos outsido thc j urisdiction of tho Supr ome Court . It r ecommends tha t i n 
all Native casos th",'o should be a right of a~pecl t o the Supr~mo Cour t . 
The existing Na tive Cour t s of ~~peal shculd continue to exorcise powers 
of final decision in civil C['S(;S b .... tw13un NativQs, arising out of Native 

Law and CustO),)S, provided th"t tho Supr ome Cour t shall r utain powors of 
r ovio",. 
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In thu oplnlon of this CCl1:ILlission, !btivcs should not bo cmpc.ncll od 
as jurymen . The usc cf Nntiv(. Assessor :l in r,our t s should, however , bo 
extended . 

(1) Tr~vellinb passes issued, under the r cccgrdsod reguhtions of any 
Cole-ny or } cr:so ssicn sh-. uJ.J bu ill ferce till tho j ourney has bean 
comi--lotod, r equiring only tc h... r8vi sud if thought necessary, ond 
without chargo, on ..-:.rriva l c.t first I'nss Offico in any othar Colony 
or l-'osscss i on . 

(2) Uniformity should bu s ucured in tho form of htss issued; a dis­
tinctive: c cl our tc bo <JdC'}: t ..... J by oa ch CljJ.uny. 

(3) On troins by "hich j,Gtivos mes tly trvol th"re should be " Native 
conductor, r;r oth(;r similar cfficia l, to giv~ them necoss."'ry 
informa tion nnd Gcn (; r :llly t'. assist thorn . 

(4) Thct r oilway officials should be inotructod to remember that tho 
travelling h:t tivos aro payinr~ pas s ongers and arG entitl ed to 
runsone blu a ttontj on . 

The Commission is satisfied that ona gr eat element for the civil­
isa tion of the Natives is to be found in Christianity . 

It is of the oI-inion that regulJr moral and relig ious instruction 
shoul .. be g iven in all Nctive school s . 

11A.·.RIAGE Bl !iii TIVE CUSTOM 

The COffi!llission cO:'1sider s:-

(1) That l'oln"'"Y "enerolly i[ O;l the deorease throughout South Africa . 

(2) That it is r,ot a custom ;J},jc. ch,'uJi be strongly suppr essed; 
Cnr ist ianity, civilir:;atiOl' ,;nel other causes will tend to its 
disap~~aranco in time . 

(3) Tl"'" i n reSlCect of marr iaees under Native C",·, t nm. 

(a) 

(b) 
(c) 

Such ffi2rriages should no t be accorded th~ status of a Cpxistian 
marriage solejJ1ised by a Hin i ster of Religion or a Civi l marriage 
officer; 
A 1 marriages under H '.I: 0 custom should be duly regi s tered; 
Recognit-lor. of the suceess iolJ ri.~hts of ch i l dren should be 
accorded. 

The contract is n ot one of 1,l1rchase and sale . The woman does not 
become her husband ' s slave. He may not sell her. He may not kill, injure, 
prostitute and maltreat her - all of whieh ,"ould be within his power 
and right we:(8 t hu "statement correct tlm.t by the pass ing of lI ikazi" or 
"lobola" a woman becomes the chattel of her husband . T" customs 
regulating the restor~tion or t e tention of " ikazi" or " .lobol a ll cat t le 
constltuted in~ho heathonish state a salutary check on both husband and 
wHe. Should the marriage be proved a ha, py one , the fathor was contented 
with his cattle end tho husband with his wife . If the husband ill treated 
his 'Wife beyond all r econciliation, .sh ..... re turned to her father ' s pro­
tection and. the; husband recovered oi theI' residuum or , in, sarno cases, none of 
his cat tld, thus lOGin both ~h3 "ifo ant do;,'I'Y . (). , tho othor hand, should 
separation have I' 0sultod from ~h .... ""ifo ' s mi,::.,l)chaviour, most of tho cattl e 
were r eturned . "rhc- woman l or::t C[lsto, '111"1 hUi' f a ther suffered . Moreover, 
by Na tivo custOJl no widow or \..,O':":lSn SJ1.J.X'<lt ed from her husband, might 
marry a socond ti m<..! , 0:;~C,-,r.-t ~rOr,l her fa"Lhor ' s village , and with his con­
sent, or, in his c.bscnc ~ tIl t of hor guardL'n . 

Such / •• 
, 
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Such, in bri e_fest outline, is the favourable aspect of the custom as 
it operates amon.:; the Natives today . It is much to be regretted, however, 
that cases do occur of avariciouD or ~ecuniarily involved ~arents bringing 
pressure upon thoir daughters to accept wea.lthy suitors, nor are such 
instances im~ossible vnjer thfl highest forms of civilisation . But, as 
the law now stllIlda, among tho Natives as among ourselves, anything 
beyond persuasion is ~ot permitted. and the use of force would be 
severely punisheri if brought co li"ht . 

T;,~, consent of a Native girl is necessary in every Colony or 
Fossession in South Africa before marriage, and in some of t hese, where 
she is permitted to attain majority at the age of 21 yeLcs, her position is 
still stronger and she rna marry wl thout the consent of !Jer father or 
euardian . T'ms such hardshilcS as are ouffered are due partly to the 
clinging of the women themselvos, even while they suffer for it, to the ir 
ancient customs, i-art1y to their shrinking frol!! the indecor ous act of 
expos ing their p"rents, an::! "artly due to ignorance of their rights, but 
not tc any inherent Eiefect in ~hc law itself . 

Even if it ".ore ~ossible it Houl" not be advisable tc do away altoge ther 
with the payment of'Jowry untIl Christianlty and Civilisation have ad­
vanced sufficiently among tho natives to have substituted something which 
will take ita placo in maintalnJng proper r elations between husband and 
wife, ffild by th, t ti~e the cuctom, in all probability, will have died 
a natural death . 

Holding those viows, tho Conunission SOI;)S ~20 good reason why a Native 
married under N tlVO Cl ,toms should be lcbarrod 1n any Colony from soeking 
for redroE:s when dos .... rted by 11108 'Wife \,,d thout ,J ust cause . This r odre ss 
lIDd\~r tho custom which govorns thE) marriage 1S by way of restoration of 
th" "hole or a lortion of th~ cstele according to the merits of the cas" . 
T, , rishts of children born of such marl"iages a,'e secured by special 
legislation in mo;':t of the SL ...... tus of South Africa, and it is certainly 
inconsistent that the chec> i -, osed by ,,~tive Custom both on the truatmont 
of th0 WOlTI..W by h ,r hucband, "n", on her conduct towards her husband, 
should be disregardod, thus I e vine it opon to avaricious fathurs to 
trade upon tho cattle system which, proporly applied, tends rathor towards 
upholding than to broaking dcvn th sanctity as far as it doos oxist of' 

native family lifo . 

Tn\,.: CO .l dssion is of O}Jln1on th,-t the Nc,tivo custom of pass:ing 
cattle ¥nown variously as 1l 1obolo", "Ikazi ll and "bohadi" in connection with 
marriage by Native Custom and 'UsE-ge , should not 'be inter.'ar..d with ',ily 
prohibit'or y legJ<sla1>iorrj but be left to die out gradu.rliy ad th e outbome 
of "'atl" 'advance 'in civil-i·sation. Evidenco taken pOjnts to a tendency in that 
direction. 

~rovision should be rondo for tho hearing and deter minatjon of claims 
crising under Native Custom foJ. ,:."estit.ution of "lobolo" or such portion 
thereof as may be deemed equit~ble where a husband in deserted without 
sufficient cause qy his wife. 

n 
l'lA JUAGE EY 

5Y CIVIL 
C!UI3TIAN nSTE AND 

~~~1IAG OFfICERS. 

Except in N. ',the l,r;nciplo Uldorlying legislat i on on the subjoct 
8 p 1>ears to hnvo been) throughout, a di[::in olination to accor d to marriages 
tmder r,'ative Law i;.Jl~1 Custom th') full status which a C1'1"'istian or C:I il 
m.:'rriago c rries witi1 it, but so far as 1-ossiblo to marl: the status of a 
couple I!l..:.IT i ed uy Christian i-c.es or oi v:. 1 ceremony, by bxdnging thom 
and their i'ro ,.;rty at onco l.Bldor "i:.hi...; ol' .... ration of the common law in such 
ma-,~t0rs as apI-licJ to Europo:m:::; . Th....: rusult is to remove tho intestato 
estato of a Nativo W.10 has oontracted a Christ jan or Civil marriago from t ho 
operation ofLhw ,ativQ Law 0 ... Succession, and to br~ng it tmder tho 
ordinary or rtc::lan Dutch Law, }l"uveJlin In the Colony. T~ i.:. disinclination 
is based ui-0n thl: lack in marria3!"';s tmd.:r N tiv(. custom of tho ussontial 
condition in Chri::::;-(.ian Illal"ria. J, th~t i t .. is the lIDion of onc man and one 
woman for lifo. In tho Nlltiv(J m !rriagc, polJ..::;.:uj1Y 1DllY bu, and of ton is, 

in / . 
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in contemplation by th0 husband . J'.1oroov....;1~ , tll'ld0r their own customs, 
scperation wns, nnd is, cff'octud by the p-.lrtios concerned without judicial 
f-rocoodings baing nocessarily r osortod to, simply by rostor.3.tion to the 
husqand of the cattle, or in soma cases a portion theroof, paid by him 
to 'his father -in-la>T. 

In NQtnl, on tho Gontrary, tho Native marriage is full y recognisod 
.ond tho devolution of 'Js t , tos undor the coclo of Native L, w is prescr ibed 
by cmactmont, and suell dovolutilin is not :Iffoctod by any Christian marriago 
by Christi~n rites, nor by o.nything but formel oxemption from Nativo Law. 
Tho t ondoncy th.J r o h,'.s baen to lwv-.;;l up in c .J.: ·tain respects tho Nativo 
mar iage to tho Christi~ mnrri:G;o '"'.od tho ste. tus end pe::rm:monco of N~tivo 
mnrriagos hava boon recognised QS strengthenod by legislution . Divor co by 
Do competent Cot:zt ha G boen made necessary t o unnul a marriage by Nativo 
cus t om. A N,-, tiv0 mfJ.y not ITk"rry by C I'~.stim rites who already has a wife 
by Nati ve law; this l ::w is hold to prevent oven a N ;-c.:i. Vu monogamist con­
verti ng his marriago under N. :,:o ve law into a valid Christian marriage wi th 
his own Native "Iii'e, 2nd a Nat.ive married by Christian rites who sub­
sequen tly contracts a Na tive mR:~'riage, cOlll...Jits the crime of bigamy . A 
Nati ve may, however ., marr y an .i.n,lef inite number of "rives under N tive 
custom and commit 110 crime . 

Further, in N tel, differing again from other C010n i 6 (3 , Christian 
marriage, unless the husband be exempted from N·tive Law, does not improve 
the s t atus of himself or hi~ wife :md does not remove his !,roper ty fr om 
the Native Law or Succession and Inheritar,ce, so that, fa :i ling sons , hi s 
property in the event of his death, goes to the male next-of-kin cn whom 
devolves the guardianship of the .ido. ane, daughters . 

Except i n Natal , the int esta+.e estate of a N.,tive who has contr a cted 
a Christi an or Civil marriage iG administEJred according to the Roman Dutch 
Law, the principle of which in this respect i3 thG divis:i..on of the l_roper t y 
in prescr ibed shares to th'J widow and children of the deceased . This is 
distinctly opposed to NativG Law, which r ococnises the principles of 
primogeniture unde r which the e lde s t Gon succeeds to all uaa llotted proper ty . 
The eff ect of Christian marriage under such circumstances is, therefor e , 
to alter the distribution of th~ intestate es t a t e very much in faVOl.ll' 

of the widow and milOor children, but to the dlsadvantago of the eldest son 
or othor male heir . This docs not affect tho devolution of land held undor 
the Gl .~~ G.i'..,:'i System of title, in r egard t.o which sr:..Gcial lrovisions have 
boen made to a great (;xtcnt in accordan co with Native L \-1 . 

In the C ... 'l , .... Col.ony a Nativn carl escaJ.-o from tho position by disposi ng 
of his proper ty by will, but i n N~tGl, whilc subjoct to Native La w, he has 
no such f r eedom of t e stamentary disposition excopt i n res~oct of any l anded 
pr oper t y owned by him . 

The' following r e solutions wero adoptod : -

Tll -c it should bo the ondoavour of l'li.r:.isters of Ro llgion and Civil O'.l icers 
who sol emnisc tho "['ita of marriage between N' ~.(TJe s, to sa tisfy themse lvos 
that such Natives in Cc1 onios i!O .,hich the effect of Christian or Civil 
marringo is to hring administr tion of their estates within the ' Roman Dutch 
Law, fully realise the l egal obligations which they are un lurtaking . 

T~ ::, no Minister of Religion. should solorruLlse a ITlarr iago without baing 
licensed us a i'brriago 0. "" ~<.;cr . 

CHURCH SEfA,tATIST IlOVSM:NT 

The Co '._ission would not advise any me asure of legislative repr e s s ion , 
unless unforeseen developments :-ender it necessary, consi.dering effort 
should rather be directed to\-lsrds securing eff icient constituti onal con trol 
and organization, in order that the influonces at work may be wisel y direct ed 
and any individual cases in "lhieh r astors a buse the trust reposed i n them, 
may be arnenjable to aut.horitative dj.seiiJljno . To this end the Conunission 
would depre cate the r ecoGnition 01' detached secessionary fragments ack­
no\o;l~dging no eff i cient centrEll authority. 

Native / • . 
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NATIVE FRESS 

The Commission r ocognises tM value to tho N"tivo~' of t he i r CMl pross, 
and sees no cause for anxie ty on the part of Europeans in the existence of 
a Native rress . 

NATIVE POLITICAL ASSOCIATION . 

The Commission· s oo s no occasion for the adoption of repressive measures 
towards tho formation by N tivos of Associa tions for the protection and pro­
motion of their political interosts, so long as the movement is conductod 
publicly and constitutionally. 

(a) 
(b) 

(c) 

EDUCATION 

T:18 Co;~dssion recoffidonds: -

The continuance of Government G,' u ts in aid of Native Elementary Euucation . 
That special encouragement Ilnd support by way of Gl".;;nts i 1'" Aid be given 
to such Se iool :;; and Institutions, a s give efficient industrial training. 
That a Central N tive College, or similar Institution be established, 
and aided by the various St..::.tes , for training N- ~ive T,..:" chars and in 
order to afford opl'ortunities f or higher E :ucation to Native students . 

Tj~o Cc 'ission further recommend:::: the. t it should be recognised as a prin­
ciple that N. ;,:i. 'les receiving £:":"1 ~: /ltior;al ~:iv2.ntages for themselves or their 
children, should 'contr ibute towards the cost - in the matter of elementary 
education and industrial traininc, by I-aY:lc:nt of SC~jool fees or a local rate, I 

and as to higher Educ.:ltion, by payment oi ..::.deq1jate S'~v~lents fees . 

T. a Corrunission is of opinion that , where poss ible, in Schools or Natives, 
there should be instruction ill the!; '"cntar y Rules of Hygiene. 

Til .. ! Co ' .. ission is of o}-> i nion tha t regular moral and Rcljgious instruc­
tion should be given in all Nc " ,e Sc:. ools . 

(a) 

(b) 

LIQUOR 

TI. ll ~ Co"" ission reconunends : 

'EL: t the sale or sUf-ply of spirituous liquors to N~ (,i1J8S should be 
prohibited. 

That the penalties for the contravention of the laws or regulations 
prohibi ting the ode or SUL ly of liquor to Natives should be uniformly 
severe throughout Sc".:Lh A, rica . 

(c) That no licence sliould be ::;r-anted t.o sell or supply s"irituous liquors 
within any Natiye location or reserve, or' in }-roximity thereof , where the 
reasonable concluzion is thdt no remlU1erative busi ness can be conducted 
without sale ('!' snpply of liquor to hi ·t;,.ives . 

Wi th regard to Kaf ir Beer it was unanimously resal veil : 

That. the manufactwe of Kafir B.· .r containinc not more tl ill 4"/0 of spirit 
be permitted for home consu;n"tion; th. t the holding of Kalir Bum' parties 
on private pro} erty be under r ef'triction mId. in N.' tive loca tions or areas 
in which Natives are co.gregated be rogul.tud by Grvernment; and that the 
sale of Knfir B.:~r be prohibl te:L 

The followinG ar·,:: tho r ecorrunendatioD G mafie, with a view to stimulate 
i ndustry among tho N ~ive s: 
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(a) C:.~ ck the pract ice of squati,ing, by rc~usal to licence all but nc cessary 
or desirable locations, and th~ j1l1l as ; Lion of a tax on such locations as 
may be authorised, based on tho numbOl of able-bodied Natives domiciled 

\ theroon. 

(b) 
• 

Impose a r ent on Natives living on Cr mm lands, as 
niscd r es::.::rvos or locationD, such rent to be based 
land fI.n d to be regularly and punctually collected . 

distinc,t fr'om recog­
upon the value of such 

(c) En:,orco laws against vallrancr in 11unicipal areas, and Nativo labour 
locations, whor eby idle parser' s should be expolled . 

(d) E..courage a higher standard among N.ti vos by support given to Education 
with a view to jncroas~ the ir cfficion~y and wants . 

(e) Encourage industrial and manual tra ining in Schools. 

(f) Protect tho N:·,tivo worker In his hoalth, his comfort, his safoty and 
his interests by suitable provision for his accommodation and transport 
when travelling by r ail or 'o~l, t o ~d from his work. 

(g) 800 that labouror's living conditions at largGr centres of labour are 
satisfactory. 

(h) AJolish all taxes or charges upon paSS8S when travell:~g . 

TAXATION 

Thu Co~Jission is of opinion: 

(1) TI", t it is nocossary t o impose direct t.axation upon tho nativos. 

(2) Ti;c t direct taxatlon can best be imj.>oRod by means of a Poll T:x or Hut 
Tax. 

(3) That such tax should not be less than £1 per year, payable by ovary 
adult Native, with an additional £1 for' overy wife, af t er tho first . 

(4) That the following be exempt : 

(a) ,'arm servants In bona fide and continuous employment. 
(b) Natives domiciled within any urban area who pay local taxes. 

REF RESEl" 'fA TION 

In the Cal'e Colony, NQtive3 ,o r o admitted to the franchise or oqunl t erms 
with the whites . In rlbodesia tl." l aw is tho SOlDO as in tho Cape . In Natal 
only two voters figure on tho roll. In th0 Transvaal and Orange Rivor Colony 
Natives have no votus . 

The Commission considers V'(j CLPO F'l'·.-ill chise is sure to creato an in­
tolerable situntiorJ and is an WJwiso :md uongurous thing. 

It is impracti<:a blc to t'lko "way tho fr,nchise whoro it has already 
been conceded . Somo privilego should be c;..:'n.nted Na tivos On othor colonies, 
and th .... idoa is, ther ofor e, to ch. :nge tho rnannEJ r in which the franchise is 
exorcised. 

Tho Couunission accordingly r..;co. iJond,:,: . 

(a) That no Nativo shall voto in th0 ol oction of any Hom;,er or C.ondjdato 
for wholn a Eur O}.-CLU"J has t h r.i~ht to ' Jto . 

(b) / • • 
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(b) That tho extent of such Nl-'rcs"ntation; that is, tho numbor of member s 
to be grentod to Nativo Constituencios, shull be sottl ed by oach 
Legislature, 3Dd thot at l east ona such soat should be creatod in oaeh 
of tho Solf-governing Coloni"s in South Africa nov, and in each Colony 
or i-ossossi on as it beCOiilus self-govurning . 

(0) Th-t in oach Colony now nelf [,overLing, or whon it becomos solf­
governing, ther o should bu creatod an Eloctoral district or districts, 
in which Nc tivo El ec tors only shall voto for the election of a momber 
or members to rOfrosont thom in the Legislaturo, and tho. t thoro should 
be sGporato votors ' l ists and soparat0 candidate s for Nativos only, 
but th ~t this should in no way affect tho franchise, tho voters ' lists, 
or tho roprosontation of tho Etrr'opoan cOi"iunmity within such districts .. 

(d) That tho quelific~tion for tho Native vot~r be tho sam0 as for the 
Europoans. 

(0) Th't the qualificdtion of tho m~mber or mombers to rOl'rosont the 
Natives should be det erminod by "neh Logislature . 
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NATI\T£ AFFAIRS COilMISSION, 1906-7 

MEhBERS: H. c. Campbell, (Chairman) 
T.K. Nurray 
J .L . Hulett 
C.H. lJirkons t ock 
H.E. Rawson 
Maurice Evano 
J . Scott 

1. Definition of I! fiative l! 
2. Amendment of Code of Native Law and its extension to Zululand. 
3 . Exemption fr om Native Law 
4. Narriage between Natives and with others than lIatives. 
5 . rass Laws. 
6 . Tenants and Landlords - Cont.racts be Gueen 
7 . Courts Act, 1898 
8. Usury 
9 . Education: Industrial t ra ining and Ecclosiastical Control of 

Religious activities. 
10. Labour an d oth:'r connected ques!;ions . 
11. Nat 1 Native Trust 
12 . Control of rolice by Hagistrates . 
13. Native Admin i str ation 
14. Cost of l,ativ e Administratio" 
15. Liquor 

I I 

L{;w 44 of 1887 delegated to the dmi.listration the codification of 
Native Law and prerara tion of RPles relatj~g to Natives. Law 19 of 1891 
withdrew its I. ower . Code cannot be changed excopt by I:arliamen tary Enactment . 
tarliament is a body not s:p8ciully cquipp-..:d for deal-i.Jlg with changos in Native 
Law. Moreover, tho :N<:J,tivcs ar() '"lot Gansu1 '-,cd in thJ ma tter. 

l- arliament sh::"uld grant R char ter to ,dmini ~ tro t..iorl wi thir~ definod 
l i mj ts for tho moru effuct ivo control and irni rOV8InGnt of the Natives . 

This office to bo rGtaincd by Govornor, with defini to enl ar ged powers , 
including those of inflicting r ....:naltjc s for ;lnforcing his administrativo 
duti (J s, and of a.ll .. ointing and dj Gmissine Uhi efs and hold:ing Courts. 

To be composed of four official aud three non-offi cial members appointed 
by Governor-Gencral-in-Council, on(: oach to retiro illillually . It should be 
enacted by Act of l-arliament . Emctions would bo advisory and r olata to: 

1 . Revision of Coda 
2 . Frruning r ugult;'l.tionc for guichnc(; of a llI"inistr atj ve officer s . 
3. Re:ort on a~pointm:;nt of iiagistr<'>tus and other of ficers 
4 . OccuIJation of locations~ t:: tc. 
5 . Repor t on contemplated L.gi :=llation affocting Ea t jveo . 
6. Con sider me ttUI'f; r efer rud to j t. by Go"p .... '1m0.n t . 

Se crotary for Mt;vc Aff:-its should no longor be ml~isteri"l offico 
but an adminictr ativ(; ono . i·linJ.nt.cr shoulc1. in stead have titl e of Il Minister 
of Native Affairs'1 :md I-ortfolio ~hoclri br. held by Prime Hinister . 

At li..; <1 st four Nnti-V'c COTIllfli.:;sion0rs Sl1Culd bii;; appointed a s tho ~rineipal 
Exee"..ltivc Off icer s Q. t.he Hntivc Adrninis~.l."ation. They \.Jould haVG no 
judicial pow8r s bld.~ woulJ b0 tLu .octvisor.., of th8 GoverDTuon t and the pr o 
teet~rs 'lnJ h0l}:;iJrs (...l the tat.~vGs. 'I'hoy' ... ould advise the Supromo Chief 
in t he scluction of Chif;fs, r nd would ~-,uJ. orv.i.no the a ction of Chiefs. 
ThE:y would uxcrciso '·"nor.:.l ::.,u} ..;1~vi8ion (1V;Jl' Ibgistr a. t l;s who would be 
subordinnto . 'I'h.: nD, vi Vd Gommi:..~sj on<2rs shr;uld bo .nsw0·~ablc diroct to 
tho trimo Nin i st .... r.fhCls!'" a1:.,. ointmvn t~, &.~'o con::'iidar(.;d to b..; the l oading 
fo['. tur.J in thv Comi·n. isi~ion r S Gch,Jl11o of policy. 

Magistratos / •• 


