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ABSTRACT

The cultivation of a culture of constitutionalism remains the greatest challenge to
Nigeria’s constitutional democracy. Militarism affected in a very substantial way Africa’s efforts
to develop a culture of constitutionalism in the continent. Nigeria typifies the failed African
effort in trying to establish an enduring democracy and constitutionalism. After ten years of
transition from militarism to constitutional democracy and the euphoria of the country’s return to
democracy, the country is still on a slow march in the entrenchment of the practice of
constitutionalism. This work primarily sets out to investigate the state of constitutionalism in
Nigeria. Human rights and judiciary as constituents of constitutionalism are the main focus of
that investigation. A crucial question that encapsulates the main objective of the study is how can
Nigeria entrench a culture of constitutionalism?

The study, therefore, investigates the question whether constitutional formalism or
textualism without more can guarantee constitutionalism. It advocates that constitutionality does
not necessarily lead to constitutionalism. The work further probes into the nature, extent and
reasons for the past failure of constitutionalism in the country and its current state. The study
also embarks on an exploration into the mechanisms for the protection of human rights, the
problems and challenges in Nigeria. The challenges include the introduction of the “new Sharia”
by some States in Nigeria; the failure to accord socio-economic rights due consideration in
Nigerian jurisprudence and the poor pace of the domestication of human rights norms. The work
demonstrates the relationship and linkage between human rights, democracy and judicialism in

the study of constitutionalism.

KEY TERMS
Communalism; constitution; constitutionalism; democracy; domestication; dualism;
fundamental rights; human rights; international law; judicialism; judiciary; monism; treaties;

universalism.
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CHAPTER 1

INTRODUCTION

1.1 Background to the study

Africa is tragically referred to as the continent of *“failed,””! ““unstable, poorly governed,
conflict and poverty-ridden” states.” There is high level of corruption in government; systematic
violations of human rights by the States and the individuals; and poor presence of democratic
culture, among others in the continent. Kukah argues that “Africa spells failure on all fronts:
political, economic, social and moral”.® It has also been contended that the problems of the
continent are rooted in the past and consequently:

The continent has suffered a painful history that includes some of the
worst human tragedies: slavery, colonialism and apartheid. As a direct
result, when African countries won independence they faced
formidable constraints to development. These included an acute
shortage of skilled human resources, political fragility and insecurity
in ill-suited institutions. *

According to Awolowo, slave trade led to the brutalization and dehumanization of Black
Africans, the depopulation of African towns and villages and the total disruption of communal
and family life. In his words, “Africans were, consistently and without trammel, subjected to
wholesale savagery and brutality unsurpassed in magnitude and scale in the annals of man...”®
The causes of African problems cannot be traced or rooted only in the past. After African
countries gained independence, widespread abuses of human rights continued unabated. While
Welch may be right that the destructive “effects of the periods of slavery, partition, and
colonial rule have yet to be totally overcome”,” it must be observed that some contemporary
abuses or large-scale human rights violations in Africa may not have anything to do with

slavery or the colonalisation of the continent.

! World Bank, The State in a Changing World: World Bank Development Report (1997) 19-29; see also
Kukah MH Democracy and Civil Society in Nigeria (1999) xiii.

Hatchard J, Ndulo M and Slinn P Comparative Constitutionalism and Good Governance in the
Commonwealth: An Eastern and Southern African Perspective (2004) 6.

Kukah supra xii.

Hatchard, Ndulo and Slinn supra at 7.

Awolowo O The Problems of Africa_the need for Ideological Reappraisal (1977) 20-21.

Supra at 26. See also Welch C.E. Protecting Human Rights in Africa;: Roles and Srategies of
Non-Governmental Organizations (1995) 3 and Patterson O Savery and Social Death (1982).

Welch supra at 3.
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Such contemporary abuses include the violations of the rights of Christians in the name of
Sharia as in the case of Nigeria; unjustifiable killing of persons by security agencies;® the death
of suspects in prison custody® arising from inhuman prison conditions and in ordinate delay in
the trial of suspects.® Furthermore, there are various discriminatory and inhuman practices
prescribed against women, particularly the widows under traditions and customs. In some
societies, a widow must not have a bath from the death of her husband until his burial. Various
abuses are also perpetrated in the name of ethnic and religious conflicts as in the case of Nigeria,
among others.

It is instructive to recall the gross violations of human rights by Presidents Idi Amin of
Uganda, Jean-Bedel Bokassa of Central African Republic (later Emperor Bokassa 1 of Central
African Empire), Macias Nguema of Equitorial Guinea and Mengistu Haile Mariam of
Ethiopia in 1970s; and in the 1980s and 1990s by Presidents Jerry Rawlings of Ghana, Samuel
Doe of Liberia, Siad Barre of Somalia, Ibrahim Babangida and Sani Abacha of Nigeria. The
culture of violence and impunity still continue in Africa. The international community and the
continent are still grappling with the Rwandan genocide of 1994 and the on going gross

violations of human rights in Darfur, Sudan. Odinkalu is sadly right when he argues:

In the first two decades after African countries acceded to
independence from the late 1950s, a world entranced by the cold war
looked on indifferent to both the systemic denial of basic human
rights by the continent’s rulers and the dismantling of the institutions
empowered to provide remedies for such wrongdoing. African rulers
asserted domestic jurisdiction in order to preclude advocacy for
remedies where such existed .*

The readiness of African leaders to maintain a stranglehold on power at any cost led to the
enthronement of despotism, authoritarianism and a culture of human rights violation. Some
African leaders purporting to practice democracy, transformed their countries to one-party states.
This presented an irresistible pull for the military to overthrow civilian governments and
entrench despotism. Military rule has created instability in Africa. The painful result is a failure
to enthrone the practice of democracy, constitutionalism, the rule of law and respect for human

rights in most African countries.

8 Agbo v the State (2006) 6 NWLR (Pt977)545. See chapter 3.

S The Prosecutor, No 2 (2002) 18. See chapter 3.

10 Ozuluonye v the Sate (1983) 4 NCLR 204 and Ayambi v the State (1985) 6 NCCR 141. See chapter 3.

1 Odinkalu A “Regional Courts in Africa: A Promise in Search of Fulfillment” (2006) Justice Initiative 45.
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Oko observes that:

A review of the democratic experiment in African nations reveals that most attempts to
establish democracy are often short-lived and typically followed by military regimes.
The gyration from democracy to authoritarianism has left most African nations deep in
turmoil... "

Ambrose argues that:

‘All over the continent, from Cape Coast to Cairo, Africans have experienced the woes
of gross abuses inflicted by military dictators and self-styled life presidents. Under the
leadership of these regimes, Africans have witnessed massive corruption, human rights

abuses, and economic deprivations...’ 13

A descent to authoritarianism whether caused by a civil or a military dictator has serious
effect not only on democracy but also on democratic institutions like the legislature and the
judiciary. This also impacts gravely on constitutionalism. Salacuse lamented that ‘‘Africa’s
experience with constitutionalism has not been a happy one in the thirty years since most Sub-
Saharan countries became independent”.** He maintained that the great enthusiasm that greeted
the new democratic constitutions of the early 1960s which made provisions for democracy,
protection of human rights and the rule of law had been dashed by military coups and autocratic
rule. They came with the suspension of constitutional guarantees of rights and liberties. The
failure of the African experience with constitutionalism, democracy and human rights protection
should never be understood as having been caused by military factor alone. On the contrary, a
combination of factors was responsible for the sad experience and they include the effects of
colonialism, the greed and corruption of African leaders and their intolerant attitude towards the
opposition, military adventure in politics, under-funded, weak democratic institutions, religious
conflicts and ethnicity.

Africa’s experience in the 1960s was one of a transition from colonialism to democracy
and then a descent to authoritarianism. Africa is once more on transition from authoritarianism to
democracy.”® This transition has imparted on the development of constitutionalism in the
continent. As Africa continues to transit to democracy and hopefully constitutionalism, a

question continues to recur; how will a culture of constitutionalism develop in Africa?

12 Oko O “Consolidating Democracy on a Troubled Continent: A Challenge for Lawyers in Africa” (2000) (33) Vanderbilt

Journal of Transnational Law 574.

Ambrose BP Democratization and the Protection of Human Rights in Africa: Problems and Prospects (1995) xv. See

also Ojo A Constitutional Law and Military Rule in Nigeria (1987) 242-246 and Nwabueze BO Military Rule and

Congtitutionalism (1990) 20.

4 Salacuse JW in his forward to (1988) Third World Legal Study xi.

15 Oko supra 574; Wiseman JA Democratic Resurgence in Black Africa (1991) 7 Contemp. Rev. 259; Ihonvbere JO
“Towards a New Constitutionalism in Africa London Centre for Democracy and Development (CDD) Occasional Paper
Series No 4 (2000); Ihonvbere JO Constitutionalism and Democratization in Africa: Lessons for Nigeria (2002). The
effort at democratization has not really stemmed the tide of gross abuses of human rights in the continent. *“A survey of
civil and political rights on the entire continent reveals a disturbing picture. In spite of the march towards
democratization, many governments continue to Kill, torture, detain citizens, illegally, and muzzle them with repressive
laws”: Ambrose supra 41.

13
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Nigeria typifies the failed African dream in entrenching an enduring democracy and a
practice of constitutionalism. The country is facing a lot of challenges transiting from despotism
and authoritarianism of the past to democracy and constitutionalism. It has a population of
almost 140 million people comprising over 250 ethnic groups.® According to Welch, “no
analysis of contemporary Africa can over look the ‘sleeping giant’ Nigeria. It is Africa’s most
populous country, accounting for nearly a fifth of the continent’s more than 550 million
people”.!’

Nigeria was under military rule and dictatorship for a long time. When it became
independent in 1960, the civilian government that took over from the colonial administration was
overthrown by the military in 1966. A military junta ruled the country until 1979 when it handed
over power to a democratically elected government. That civilian government was overthrown in
1983 and for 16 years, the country was under military rule. This authoritarian rule ended in May
1999 when Olusegun Obasanjo, a retired army general and a former military Head of State was
elected President. From 1966 to 1999 a period of 39 years, the military ruled Nigeria for 29
years. Igbuzor argues that “‘it is clear that the prolonged nature of military rule constricted
democratic space, entrenched authoritarianism, and nurtured militarism in Nigeria.”*® It was
against that background, that the country once more commenced its march to constitutional
democracy and constitutionalism. This march includes efforts geared towards rights protection
with the judiciary serving as the principal organ for the protection.

1.2  Research problem

Since independence in 1960, Nigeria has had four constitutions. They are the 1960, 1963,
1979 and 1999 Constitutions. The 1989 and 1995 Constitutions did not become operational at
any time. After experimenting with the first three and more than ten years of the 1999

Constitution, the country is still on a slow march in its efforts to entrench constitutionalism.

16 Nigeria Direct, The Official Information Gateway of the Federal Republic of Nigeria
http://www.nigeria.gov.ng[visited on 17/12/2006]

Welch Protecting J Human Rights in Africa: Roles and Strategies of Non —Governmental Organizations at
20

Igbuzor O ‘‘Dialogue for Constitutional Reform in Nigeria” being the text of a paper prepared for
International IDEA Democracy-building and Conflict Management (DCM) 2004.
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The development of a culture constitutionalism in Nigeria has continued to be marred by
serious problems and challenges. The greatest obstacle had been military rule, which as stated
earlier, took a greater part of the national life following Nigerian’s independence in 1960. A
return to civilian government in 1999 under a new presidential constitution, presented a new
challenge and an opportunity to entrench constitutionalism in the country. The current
experience has shown that having a civilian government and a constitution that has the features
of constitutionalism, will not ipso facto guarantee the practice of constitutionalism and the
concomitant human rights protection, rule of law and democracy, among others.

Five years after the civilian government under President Obasanjo, a writer analysed the

administration thus:

A constructive analysis of governance in Nigeria’s Fourth Republic from May 1999 to
May 2004 will show that the outcome of democratic rule under President Olusegun
Obasanjo has been a mixed bag of blessings and frustrations, with its failures
overshadowing the blessings. Although, five years of democratic rule might be
considered too short to reconstruct the damages (sic) that fifteen years (December 1983-
May 1999) of military rule has caused. The fact that Obasanjo’s policies and programmes
has (sic) failed to yield the least expected democratic dividends has made some Nigerian
civil society organizations and political parties to engage in demonstrations and rallies to
express their grievances against the failure of Nigeria’s Fourth Republic. *°

Similarly, Abubakar argues: “However, the return to civil rule in Nigeria has not fundamentally
altered the repressive tendencies and practices of the state towards its citizens. Although the
1999 constitution contains a section on fundamental rights, the citizenry continue to experience
the repression of the state”.?°

Some eight years down the line, constitutional development and human rights protection
under Obasanjo were in a wobbling state. Human rights guarantee remains an important indicator
of the practice of constitutionalism. The United Nations Committee on the Elimination of Racial
Discrimination expressed concern on the human rights situation in Nigeria.? The Committee
said that there is a prevalence of inter-ethnic, intercommunal and intereligious violence in
Nigeria. 2* It further states that there are numerous reports of ill-treatment, use of excessive force

and extrajudicial killings as well as arbitrary arrests and detentions by law enforcements agents.?

9 John | “*Governance and Constitution Reform in the Fourth Republic”: The Nigerian Experience’’ being a

paper presented at the Centre for Democracy and Development’s Legislative and Governance Monitoring
Workshop 6-8 June 2004 at the Nigerian Air Force Club, Kaduna [Emphasis supplied].

Abubakar D “Constitutional Rights and Democracy in Nigeria” being the abridged text of lecture presented
at the Centre for Research and Documentation (CRD) Kano 23 October 2002.

Concluding Observations of the Committee on the Elimination of Racial Discrimination: Nigeria
01/11/2005 CERD/C/NGA/CO/18 at the Sixty—Seventh Session 2-19 August 2005.

Supra para 14.

Supra para 16.

20
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The Committee further pointed out that Muslim women are subjected to harsher sentences
than other Nigerians and observed that human trafficking, inclusive of foreign women, men and
children remained a “‘serious problem’’ in the country.?* In the sphere of democracy which is
related to constitutionalism, the country is still on transition. Kukah queries: “Do Nigerians think
they are transiting to democracy or are they transiting from military rule. Does one necessarily
lead to the other? In other words, does the end of military rule automatically mean the beginning

of democracy?”®

The termination of military rule does not ipso facto lead to the beginning of
democracy or the practice of constitutionalism. There must be conscious effort on the part of the
state to begin the transition and which will require as its foundation, a democratic constitution.
That is the process Nigeria is going through with several pitfalls. There is a serious challenge to
constitutionalism in the country. In 1995 when Nigeria was still under military rule, Suberu
observed:

With two failed Republics, an abortion of its transition to a Third Republic, and
a succession of military interventions, Nigeria broadly typifies a dismal record
of constitutionalism in the African continent.?

Does the above observation encapsulate the current situation in the country ? Has Nigeria
made any improvement on that record? Since 1999, the country has been under a democratic
government and a constitution that is supreme. The signal ought to be clear now that the country is at
least on the path to constitutionalism. The facts on the ground indicate a worrying situation and
confirm that there are serious problems militating against the development of constitutionalism,
notwithstanding that the country is under a constitutional democracy. The central focus of this
study will be to investigate the nature, extent and reasons for the failure of constitutionalism in the
country. This is against the background that the country is under a ‘‘democracy’’ and the 1999
Constitution contains the core features of constitutionalism. Indeed, one of the greatest challenges to
Nigerian constitutional democracy is to cultivate a culture of constitutionalism. The investigation will
center on the judiciary and human rights which are two core features of constitutionalism.

The study probes the role of the judiciary in the enforcement of human rights in Nigeria. The
judiciary remains the most important organ in the enforcement of human rights.?” This is so because
the constitution conferred on the judiciary the power of interpretation, enforcement of laws and the
prescription of sanctions for the violations of laws. There are therefore legal mechanisms for

enforcing human rights in the national courts.

2 Concluding Observations of the Committee on the Elimination of Racial Discrimination: Nigeria 01/11/2005

CERD/C/NGA/CO/18 at the Sixty-Seventh Session 2-19 August 2005. para 20

% Kukah MH Democracy and Civil Society in Nigeria (1999) 105.

% syberu RT “Institutions, Political Culture and Constitutionalism” in Baun MJ and Franklin DP (eds) Political Culture and
Congtitutionalism: A Comparative Approach (1995).

2 Oputa CA The Law and the Twin Pillars of Justice (1981) 108, 110.
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This text tries to show that rights protection and the judiciary as constituents of
constitutionalism, advance and support the development of a culture of constitutionalism. The
relationship between the concepts of constitutionalism, human rights and the judiciary on the one
hand, and their relationship with democracy and good governance on the other hand, informed
the choice of the topic of the study. With the foregoing in mind, the study will address the
question how can Nigeria entrench a culture of constitutionalism?

1.3 Objectivesor aims of the study

Firstly, this study aims at examining and analyzing the development of constitutionalism in
Nigeria. Constitutionalism has core features. These include judicial review and human rights
protection. The study brings to the fore the mechanisms for human rights protection, their
strength and weaknesses. It will particularly examine how effective the judiciary has been in
discharging its constitutional role of enforcing human rights. The study will seek to discover the
factors and circumstances that act as drawback to the entrenchment of constitutionalism.
Secondly, the study examines the place of international human rights instruments in the domestic
protection of human rights in Nigeria. Nigerian has ratified many international human rights
instruments. The study will focus on the issue whether the country has gone beyond mere
ratification of the instruments to the domestication and enforcement of their provisions. Thirdly,
the work seeks to establish that a naive and timid judiciary more than anything else will stunt the
growth and development of constitutionalism. Fourthly, the study explores, advocates and
recommends practices that will aid and strengthen not only human rights protection but
constitutionalism. Fifthly, the author hopes that this study will contribute significantly to the
discourse on constitutionalism after an examination of the core principles and practice of
constitutionalism in Nigeria.

1.4 Rationale of the study

Justice Onnoghen of the Supreme Court said: “‘I hold the view that though we may
continue to say that our democracy is at its infancy, we cannot lose sight of the fact that ours is a
constitutional democracy based on the rule of law”. 2 If Nigeria is ““a constitutional democracy
based on rule of law’’, it becomes imperative that a culture of constitutionalism must be

entrenched in the country to sustain that constitutional democracy and the rule of law.?

28 A-G Abia State v A-G Federation (2006) 16 NWLR (Pt 1005) 265 at 420-421 paras H-A.

2 Katz SN “‘Constitutionalism and Civil Society’’, the Jefferson Lecture, University of California at
Berkeley 25 April 2000, had argued that constitutionalism “is valuable insofar as it tends to produce and/ or
sustain a valuable end such as democracy’’.



The lesson to be drawn from a systematic and clear exposition of the core features of
constitutionalism, which include rule of law, rights protection, separation of powers, judicial
review and democracy, will lead to improving the mechanisms for the protection of human
rights. The significance of this study also lies in the fact that constitutionalism is associated with
good governance.*® Good governance in turn promotes human rights. There is also a linkage
between the efficacy of a constitution and constitutionalism. Kanyongolo observes that “the
existence of a constitution which articulates democratic values and principles is not sufficient for
the establishment of the political system which is democratic in practice. However, it is equally
true that a democratic constitution is a necessary condition for the development of democratic
constitutionalism’”.*  Arguing the same issue in another way, lhonvbere said:

Constitutions as documents mean nothing unless there is a culture of
constitutionalism that anchors the democratic process on the people and
derives its legitimacy in the working of the constitution through
democratic institution.*

The point being made is that constitutional formalism or textualism without more cannot
guarantee constitutionalism. This study will not only aid a better understanding of
constitutionalism but will demonstrate the need for making the political system more responsive
to human rights violations, among others. This study also shows why Nigerians and indeed
Africans should recognise the importance of cultivating the practice of constitutionalism in their
societies. This study tries to demonstrate the linkage and relationship between constitutionalism,
human rights and the judiciary within the Nigerian context. The study also examines the so-
called “Nigerian situation” in the enforcement of human rights.*

1.5  Assumptionsunderlying the study

A study of this nature is based on a number of assumptions or hypotheses. Consequently this
work is anchored on some primary hypotheses. The first is the universality of human rights. The
Vienna Declaration and Programme of Action 1993, unequivocally declares that: “The universal

nature of these rights (Human Rights) and freedom is beyond question”.®*

% Gutto S ““Current concepts, core principles, dimensions, processes and institutions of democracy and the inter—

relationship between democracy and modern human rights’” paper presented at a Seminar organized by the Office of
the High Commissioner for Human Rights, Geneva, 25-26 November, 2002 para 16 page 8. Detailed discussion on
good governance and its relationship to democracy and human rights is done in Chapter 2, para 2.44 infra.

Kanyongolo FE ‘“The Constitution and the Democratization Process in Malawi’” in Sichone O The Sate and
Congtitutionalismin Southern Africa (1998) 2.

lhonvbere JO ““Palitics of Constitutional Reforms and Democratization in Africa’ (2000)(41) International Journal of
Comparative Sociology 9 at 17.

See chapter 5.

World Conference on Human Rights, Vienna, 14-25 June 2003, Vienna Declaration and Programme of Action , para 1,
UNGA A/CONF. 157/23 of 12 July 1993.
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The Vienna Declaration also states that: “All human rights are universal, indivisible and
interdependent and interrelated”.®® The African Charter on Human and Peoples’ Rights also
recognises the universality of human rights when it declares “that civil and political rights cannot
be dissociated from economic, social and cultural rights in their conception as well as
universality...”® Several writers have also canvassed that human rights are universal. Arguing
the issue, Silk said that the denial of the universality of human rights ‘“may effectively destroy
the meaning and value of the entire concept of human rights, there can be no basis for
international protection if each society can determine its own list of human rights. The very
significance of international human rights is their universality’’.3” Other writers who argued and
supported the universality of human rights include Lama,*® Wai,*® Motala,”® Gyekye* and
Donnelly *. In Constitutional Rights Project and Civil Liberties Organization v Nigeria %, the
African Commission while emphasizing the universality of human rights held that: **A basic premise
of international human rights law is that certain standards must be constant across national borders,
and governments must be held accountable to these standards.”” Universalism ensures that in the
sphere of human rights there are common standards which all humanity must adhere to.

The second assumption underlying this study is based on the principle of the inseparability of
democracy and human rights. This underscores the fact that democracy and human rights are
interdependent and interrelated. The Vienna Declaration of 1993 brings that relationship to the fore
when it declared that *‘democracy, development and respect for human rights and fundamental
freedoms are interdependent and mutually reinforcing.”’* Similarly, Gutto argues * in favour of the
inseparability of the two concepts. He insists that freedom of movement, freedom of peaceful
assembly, freedom of association and freedom of expression are essential norms of human rights. He
said that ““without them, the organization and functioning of genuine democracy would be difficult to

imagine.””*

% World Conference on Human Rights, Vienna, 14-25 June 2003, Vienna Declaration and Programme of Action , para 1, UNGA

A/CONF. 157/23 of 12 July 1993at para 5.

See the Preamble to the African Charter on Human and Peoples’ Rights (Ratification and Enforcement) Act.

% Silk J < Traditional Culture and the Prospect for Human Rights in Africa”” in An-Na’im AA and Deng FM (eds) Human Rightsin
Africa: Cross-Cultural Perspectives (1990) 291.

Lama D “Human Rights and Universal Responsibility’’ text of a paper delivered at the NGOs The United Nations World
Conference on Human Rights, Vienna Austria 15 June 1993.

Wai DM “Human Rights in Sub- Saharan Africa” in Pollis A and Schwab P (eds) Human Rights: Cultural and Ideological
Per spectives (1980) 116.

Motala Z ““‘Human Rights in Africa: a Cultural, Ideological and Legal Examination’ (1989) (12) Hastings International and
Comparative Law Review 373-410.

“ Gyekye K African Cultural Values: An Introduction (1989) 150.

2 Donnelly J Universal Human Rightsin Theory and Practice (2003) 94.

4 African Commission on Human and Peoples’ Rights, Comm. No. 102/93 91998) para. 14.

4 World Conference on Human Rights, Vienna, para 8.

% Gutto S “ Current concepts, core principles, dimensions, processes and institutions of democracy and the inter-relationship between
democracy and modern human rights” at 16-17 paras 37-40.

Supra at para 38.
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Gutto went further to state that “*human rights are best articulated and realized only in a
democracy.”’ This accounts for the relationship between the two. The symbiotic relationship
between democracy and human rights is of great importance to this study.

The third assumption is related to the second. Militarism is incompatible with
constitutionalism. This lies in the fact that military rule is incongruous with democracy, the doctrine
of the separation of powers, rule of law and judicial review. A major character of militarism is the
unchallengeability and unreviewability of the actions and laws of a military junta. This is usually
assured by the insertion of ouster clauses in edicts, decrees or laws enacted by the military dictator.
According to Nwabueze ““The erosion of the Rule of Law resulting from legislative absolutism of the
military government is attested to by the spate of ad hominem and ex post facto decrees and other
military legislation repressive of individual liberty.””*®

Borokini emphatically asserted that military interventions in Nigeria have radically altered such
constituents of constitutionalism like rule of law, federalism, law making, separation of powers,
supremacy of the constitution and independence of the judiciary®. . He equally argues that “The
greatest danger to democratization and constitutionalism in Nigeria is the military. The military by
nature, orientation and training is undemocratic... The best way of ensuring constitutionalism is to
shut the military out of power and restrict it to its constitutional role.” If militarism is incompatible
with constitutionalism, the monumental damage done to Nigeria during its long period of military

rule becomes obvious.

3350 3351

The fourth hypothesis is that judicialism constitutes the *‘backbone’’>" or the *‘cornerstone
of constitutionalism. The judiciary is the guardian and the protector of the constitution and
constitutionalism. In demonstrating this important role, Justice Niki Tobi of the Supreme Court
agued that where, for example, the National Assembly qua legislature strays from a constitutional
provision, the issue or question of constitutionality or constitutionalism arises, and courts of law in
the exercise of their judicial powers,® will put a stop to any excess or abuse in the exercise of

legislative power or authority.

4 Gutto “Current concepts, Core Principles, dimensions, processes and institutions of democracy” 16 at para 39.

48 Nwabueze BO Military Rule and Constitutionalism (1990) 19; Welch supra at 27; Udombana NJ ““The Rule of Law and the

Rule of Man in Military Dictatorship’” in Agbede 10 ad Akanki EO (eds.) Current Themesin Nigerian Law (1997) 73.

Borokini A ““The Impact of Military Rule on Fundamental Human Rights in Nigeria’’ in Okpara O Human Rights Law and

Practice in Nigeria Vol.1 (2005) 355-356 and 370; Akande J Constitutional Developments in the Challenge of the Nation

(1985) Chapter 1 Abubakar contends that the legacy of militarism and autocracy in Nigeria “ not only entrenched a culture of

violence and abuse of human rights in the political process, but above all, it undermined the culture of democratic contestation

and constitutionalism”: Abubakar “ Constitutional Rights and Democracy in Nigeria” 4.

Motala Z The Constitutional Options for a Democratic South Africa: A Comparative Perspective (1994) 205; See also

Nwabueze BO Judicialismin Commonwealth Africa: The Role of the Courts in Government (1977), preface.

Oko O “ Consolidating Democracy on a Troubled Continent: A Challenge for Lawyersin Africa” at f/n 67.

52 A-G Abia Sate v A-G, Federation (2006) 16 NWLR 265 at 381-382 paras H-A; See also Amidu v President Kufuor (2001-
2002) SCGLR 86 where Kpegah JSC said that the Supreme Court of Ghana ensures ‘‘the maintenance of the culture of
constitutionalism”. Same is true of the Nigerian judiciary.
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Embedded in the above assumption is the fact that effective judicial review is contingent on
a judiciary that is knowledgeable, dynamic and courageous; indeed one that is independent.>®
Part of the assumption is that the judiciary while interpreting the law, also makes law.**

1.6 Scope and limitations of the study

The study is an investigation into the practice of constitutionalism in Nigeria. The emphasis
is on the guarantee and enforcement of human rights and the role of the judiciary in the
enforcement of the rights. The mechanism for the protection of human rights is an evolutionary
process.”® It is conceded that regional and international courts have mechanism for the
enforcement of human rights. But the fulcrum of the study remains independent Nigeria which is
a federation of 36 states with federal and state court structures.

While the 1999 Constitution of Nigeria is the main focus of the study, past constitutions
like the 1960, 1963 and 1979 Constitutions were referred to, especially in areas where their
provisions aid a better understanding of the subject of the study. This is particularly so because
the fundamental rights provisions in all the country’s past and present constitutions are
essentially the same with slight differences in their arrangement and amplification.

Constitutionalism is an on going subject. Statutes are from time to time enacted and judicial
decisions delivered. These will continue to shape the concept for better or worse. The work did
not anticipate and consider future developments that may affect the study.

The Supreme Court has delivered a number of landmark decisions since the 1999
Constitution became operational, but few of these decisions relate to human rights.® There is,
therefore, a dearth of judicial authorities by the Supreme Court on the subject. However, there is
abundance of cases decided by the Supreme Court on fundamental rights provisions of the 1979
Constitution. The provisions are the same as those of 1999 Constitution. The cases will be

examined and discussed.

> See the Conclusions of The Law of Lagos, International Commission of Jurists sponsored Conference on

the Rule of Law, Lagos, Nigeria 1961.

Bhagwati J ““Human Rights as evolved by the Jurisprudence of the Supreme Court of India’’ (1987) (13)
Commonwealth Law Bulletin 236 at 237; Yadudu A ‘“‘Issues, dilemmas, processes and possibilities of
constitutional amendment’” The Guardian 28 January 2000, 8.

Ambrose “ Congtitutional Rights and Democracy in Nigeria” 95.

The decisions will later be examined.
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This study does not pretend to have embarked on an exhaustive or comprehensive analysis
or examination of the subject of constitutionalism in general and human rights in particular. The
field of constitutionalism is controversial and diverse.”” This study is primarily concerned with
an examination of constitutionalism against the background of two of its components, human
rights and the judiciary. Other components, namely, the rule of law and the doctrine of the
separation of powers are not within the scope of the study.

The study also acknowledges that the National Human Rights Commission, civil
societies, the Bar and the victims of rights violation have a role to play in the promotion and
advancement of the practice of constitutionalism. A detailed study of their role is also outside the
scope of this work and the text recommends that the issue should be a subject for further
research. The subject of human rights is equally wide and it is an evolving one. Two categories
of rights were essentially examined. They are civil and political rights; and social, economic and
cultural rights. The choice of this categorization is informed by the fact that the two groups of
rights represent a broad division of human rights. Civil and political rights represent the first
generation of rights and socio-economic and cultural rights represent the second generation of
rights. The sphere of socio-economic rights is an evolving jurisprudence in the country. Judicial
cases are few and most of them were decided by High Courts which are courts of first instance.
Their decisions are hardly reported.

1.7  Research methodology

The methodology engaged in this study is analytical and comparative. The analytical
approach is adopted for literature review. The comparative approach is used while comparing
and examining what happens in Nigeria in respect of any aspect of the study vis-a-vis other
jurisdictions. The analytical approach gives the opportunity to collate, process, present and
analyze data from courts and authors. This covers a wide range of jurisdictions. That way, the
text identified gaps in the existing literature on the subject of the work which in the end, enabled
the work to reach logical conclusions and offer prescriptions.

Similarly, the adoption of the comparative approach creates an insight into how courts in
various jurisdictions promote constitutionalism through the enforcement of human rights. Their
experience becomes relevant in examining the Nigeria situation and in identifying its

weaknesses.

S Thonvbere JO “ Palitics of Constitutional Reforms and Democratization in Africa” 29 at 14.
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The study carries out a comparative analysis and evaluation of several foreign cases. An
investigation into how courts in other jurisdictions have dealt with various aspects of the study is
undoubtedly useful and serves as persuasive authority. The objective of the comparative analysis
is to discover the best approach adopted by courts in various jurisdictions to promote
constitutionalism. The study, for example, finds out that India, more than any other country has
through judicial review developed the jurisprudence of directive principles. Its Supreme Court
succeeded in doing that notwithstanding the clear provisions of section 37 of the Indian
Constitution on the non-justiciability of the principles. The approach adopted by the Indian
Supreme Court was based on the fact that the directive principles are complementary to and
cannot be isolated from fundamental rights. The principles were used to expand the scope and
province of fundamental rights.>®

After a review of the Indian experience and the few decisions of the Supreme Court of
Nigeria on directive principles,® the study argues that the Nigerian provisions on directive
principles are more accommodating over the issue of justiciability than the Indian provisions. It
further argues that what it will require to develop a Nigerian jurisprudence on directive principles
will be the collective action of aggrieved persons, the Bar and the judiciary to realize the full
impact of the provision.

1.8 Literaturereview

A thorough literature review is vital to the success of any research work. The materials that
were used came from primary and secondary sources. The primary sources include international
and regional instruments on human rights and related matters; legislation_national, regional and
international; judicial decisions by national, regional and international courts; resolutions,
statements, reports and observations of the United Nations and regional bodies. The secondary
sources that were consulted, examined and analysed include books, journal articles, papers and
reports presented at seminars and workshops, newspapers and periodicals, commission reports,

press releases and internet sources.

%8 Such cases include Millin v the Administrator, Union Territory of Delhi (1981) 2 SCR 576; Kishen
Pathnayak v State of Orissa AIR 1989 SC 677; Bandhua Mukti Morcha v Union of India (1984) 3 SCC
161; Mohini Jain v Sate of Karnataka AIR 1992 SC 1858; Unnikrishana J.P. v State of Andhra Pradesh
(1993) 1 SCC 645; Paschim Banga Samity and Ors v State of West Bengal 1995 (3) SCC 42 and
Ahmedabad Municipal Corporation v Nawab Khan Gulab Khan (1997) Il SCC 123.

> See Attorney—General, Ondo Sate v Attorney—General of the Federation and Ors (2000) 9 NWLR (Pt 772)
222; Attorney—General, Lagos State v Attorney—General of the Federation (2003) 12 NWLR (Pt 833) 1 and
Adebiyi Olabisoye v Federal Republic of Nigeria (2004) 4 NWLR (Pt 764) 80.
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One of the challenges that confronted this study is the absence of many judicial decisions
by the appellate courts based specifically on the human rights provisions of the 1999
Constitution. This is so because on the average, it takes civil appeals between five to ten years to
be heard and determined by the Court of Appeal; and another five years by the Supreme Court.
Criminal appeals take a shorter time because they enjoy a bit of fast tracking.

This is not to imply that the appellate courts have not delivered judgments in several
landmark constitutional cases. On the contrary, they have, but such cases are based on disputes
between the States and the Federal Government. Under section 232(1) of the 1999 Constitution,
the Supreme Court has exclusive original jurisdiction in any dispute between the Federation and
a State or between States if and in so far as the dispute involves any question, whether of law or
fact, on which the existence or extent of a legal right depends.

Consequently, many cases which do not touch on human rights are instituted at the
Supreme Court by the States and that accounted for the speed in their determination. The Abia
State Government whose Governor from 1999-2007, Dr Orji Uzor Kalu had a sour relationship
with the then President Obasanjo, was in the vanguard of instituting most of the cases. Abia
State has unwittingly contributed immensely to the growth of Nigerian constitutional
jurisprudence as shown in some of the cases below. Such cases decided by the Supreme Court
and which arose out of disputes between the States and the Federal Government were on the
separation of powers,” revenue allocation,” rule of law,* legislative judgment,®® constitutional
democracy,® constitutional interpretation,® judicial review,*® locus standi® and fundamental

objectives of state policy.®®

60 See A-G Abia Sate v A-G Federation (2002) 6 NWLR (Pt 763) 264; A-G Abia State and Orsv A-G Federation (2003) 4
NWLR (Pt 809)88; A-G Lagos State v A-G Federation (2004) 18 NWLR (Pt 904) 1 and A-G Abia State and Ors v A-G
Federation (2006) 16 NWLR (Pt 1005) 265.

o1 See A-G Federation v A-G Abia State and Ors No.2 (2002) 6 NWLR (Pt 764) 542; A-G Lagos Sate v A-G Federation
(2004) 18 NWLR (Pt 904) 1; A-G Adamawa Sate and Ors v A-G Federation and Ors (2005) 18 NWLR (Pt 958) 478 and
See A-G Abia State and Ors v A-G Federation and Ors (2006) 16 NWLR (PT 1005) 265.

62 See A-G Lagos State v A-G Federation (2004) 18 NWLR (Pt 904) 1 and A-G Abia State and Ors v A-G Federation and
Ors (2006) 16 NWLR (Pt 1005) 265.

&3 See A-G Adamawa Sate and Ors v A-G Federation and Ors (2005) 18 NWLR (Pt 958) 581.

o4 See A-G Abia State and Ors v A-G Federation and Ors (2006) 16 NWLR (PT 1005) 265.

8 See A-G Abia State and Ors v A-G Federation and Ors (2002) 6 NWLR (PT 763) 264 and A-G Abia Sate v A-G
Federation and Ors (2005) 12 NWLR (Pt 940) 452.

66 See A-G Lagos State v A-G Federation and Ors (2003) 12 NWLR (Pt 833) 1.

67 See A-G Lagos Adamawa State and Ors v A-G Federations and Ors (2005) 18 NWLR (Pt 958) 581.

68 See A-G Ondo State v A-G Federation and Ors (2002) 9 NWLR (Pt 772) 222 and Olafisoye v F.RN. (2004) 4 NWLR (Pt
864) 580. This latter case is a criminal appeal based on 1999 Constitution wherein Ruling was delivered by the High
Court on 4 July 2001. On appeal to the Court of Appeal, it delivered its judgment on 17 September 2001, less than three
months after the decision of the High Court. The judgment of the Supreme Court was on 23 January 2003. No doubt the
delivery of jJudgment timeously, impacts on the practice of constitutionalism.
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Notwithstanding that much of the decisions of the Supreme Court on 1999 Constitution are not
on human rights, the judgments are important and crucial to the study as they are based on other core
features of constitutionalism, the separation of powers and rule of law. Much of the cases on human
rights®® are based on the 1979 Constitution but were delivered long after the 1999 Constitution came

into effect.’”®

The court has in the last two years delivered some judgments dealing with the
enforcement of fundamental rights under the 1999 Constitution.” The Court of Appeal has on its part
delivered some constitutional cases based on the provisions of 1999 Constitution. The issues decided
include judicial review,” rule of law,” locus standi’ and enforcement of fundamental rights’. The
decisions of the High Courts of the States, Federal and Abuja High Courts where most of the
decisions originated are rarely reported.

The study discussed, analysed and synthesized most of the important judicial decisions on 1999
Constitution which have bearing on constitutionalism. This critical analysis is also extended to the
1963 and 1979 Constitutions, particularly the latter which was in operation from 1979 to 1999.7
There is hardly any difference in the fundamental rights provisions contained in the 1979 and 1999
Constitutions. Because the 1979 Constitution was in operation for 20 years, it generated a lot of
important decisions that shaped Nigerian constitutional jurisprudence. Such cases include Uzoukwu v
Ezeonu 11,”" Military Governor Lagos Sate v Ojukwu,” Onuoha Kalu v the State,” Nemi v A-G Lagos
Sate® Enwere v C.O.P.% Agbai v Okogbue® Agbakoba v the Director, SSS* and Mojekwu v
Mokekwu®,

% They include Jack v University of Agriculture Makurdi (2004) 5 NWLR (Pt 865), an important decision on the interpretation of

section 42(1) of the 1979 Constitution (section 46(1) of the 1999 Constitution) which deals with concurrent jurisdiction of the State

High Court and the Federal High Court to enforce fundamental rights. Case commenced in 1994 at the High Court where judgment

was delivered on 22 September 1995. That of the Court of Appeal and Supreme Court were respectively delivered on 8 May 2000

and 20 January 2004. Also among the cases is that of Abdulhamid v Akar (2006) 13 NWLR (Pt 906) which commenced in the

High Court in 1990 and judgment was delivered on 23 October 1992; in Court of Appeal and Supreme Court, 15 February 2000

and 5 May 2006.

Under the Nigerian jurisprudence, the law applicable to an action is the law at the time cause of action arose: University of llorinv

Adeniran (2003) 17 NWLR (Pt 849) 214 and Rossek v ACB Ltd (1993) 8 NWLR (Pt 313)

Some of the cases were referred to or examined in Chapter 3 infra.

2 Adeleke v Oyo State House of Assembly (2006) 16 NWLR (Pt1006) 608

®  AN.P.P.V Benue Sate Independent Electoral Commission (2006) 11 NWLR (Pt 992) 585.

™ A-G Akwa Ibom Sate v Essien (2004) 7 NWLR (Pt 872) 288.

™ Onyekwuluje v Benue State Government (2005) 8 NWLR (Pt 928 ) 614, Director—General, Sate Security Service v Ojukwu (2006)

13 NWLR (Pt 998) 575 and Yusuf v Obasanjo (2005) 18 NWLR (Pt 956) 96.

1979 Constitution became operational in 1979 as the supreme law of Nigeria and ushered in a civil administration. This

administration was overthrown in 1983 by the military which left the constitution to continue to operate under the successive

military governments until 1999. Though under the military, it lost its supremacy and most of the provisions on rights protection

were suspended.

(1999) 6 NWLR (Pt 2000); deals with right to the dignity of human person, right to freedom from discrimination and distinction

between fundamental rights and human rights.

(1991) 6 NWLR (Pt 18) 621; deals with judicial review and obedience to court orders by all persons and authority.

7 (1998) 13 NWLR (Pt 583) 531; rules that death penalty is not unconstitutional.

8 (1996) 6 NWLR (Pt 452) 42; held that a condemned prisoner is entitled to some rights.

8 (1993) 6 NWLR (Pt 299) 333 decides on the constitutionality of a holding charge.

8 (1991) 7 NWLR (Pt 204 391; decides that a rule of customary law which prescribes an automatic membership of age-grade
association is unconstitutional.

8 (1994) 6 NWLR (Pt 351) 475; rules on the right to own international passport. Same as Ubani v Director, SSS (1999) 11 NWLR

(Pt 625)129.

(1997) 7 NWLR (Pt 512) 263; held that any customary discrimination against women is unconstitutional; same decision was made

in Mojekwu v Ejikeme (2001) ICHR 179.
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Following the analysis later in this text of the preceding cases, many of them were found to
support the hypothesis that the judiciary is the guardian of constitutionalism. A review of the
literature on human rights, democracy and judicialism in Nigeria, reveals a number of
limitations. These limitations are demonstrated in the course of the study. The existing literature
failed to consider or discuss human rights, democracy and judicialism as part of a whole. In other
words, they were not discussed as core features or components of constitutionalism. No effort
was made to link the subjects to constitutionalism. The authors in this category include Ogbu,®
Eze,®® Gahia,®” Bande,® Odje,®® Sagay, *° Odinkalu,®* Osipitan,”® Alabi,”® Olagunju,®* VVukor-
Quarshie,” Obiaraeri,” Aguda,®” and Nwabueze.®® This text tries to fill the lacunae identified in
the works of the authors listed above. This is against the background of the objectives and
rationale of the study.

The list of the authors above is by no means exhaustive of the works of authors that were
consulted on the point being canvassed.® This author believes that it will amount to placing too
much burden on the readers if a writer would discuss core features of constitutionalism in a
country, region or continent and leave the readers to draw conclusion on the impact of the
writer’s exposition on constitutionalism. It is like leaving a reader in a minefield that is partially
charted and asking the reader to roam and find a way out. This is one of the limitations this study

sets out to address. This supports one of the identified objectives of the study.

8 Ogbu ON Human Rights Law and Practice in Nigeria: An Introduction (1999).

8 Eze O Human Rights in Africa Some Selected Problems (1984).

87 Gahia C Human Rightsin Retreat (1993)

8 Bande TM Dimensions of Human Rightsin Nigeria (1998)

8 Odje M “ Human rights-their place and protection in the future political order” (1986) 21(3) Nigerian Bar Journal

82-100

Sagay IE “ Liberty and the Rule of Law as Inalienable Rights of Nigerian Citizens” (1996-98) (5) Nigerian Current Law

Review 15

o1 Odinkalu AC Justice Denied (Area Courts Systemin the Northern States of Nigeria ) 1992.

92 Osipitan T “ Safeguarding Judicial Independence under the 1999 Constitution” in Akinseye—George Y and Ghadamosi G

(eds) The Pursuit of Justice and Devel opment Essays in Honour of Justice M. Omotayo Onalaja 10-31.

Alabi AA “ Independence of the Judiciary via the 1999 Constitution of the Federal Republic of Nigeria” in Akinseye-

George and Gbadamosi supra at 32-47.

Olagunju T, Jinadu A and Oyoubaire S Transition to Democracy in Nigeria (1985-1993) 1993.

% Vukor-Quarshie GNK “Criminal Justice Administration Saro—Wiwa in Review” (1997) 8(1) Criminal Law Forum 110.

% Obiaraeri NO Human Rights in Nigeria— Millennium Perspective (2001)

o Aguda TA The Judiciary in the Government of Nigeria (1983).

% Nwabueze BO The Presidential Constitution of Nigeria (1982).

9 Indeed other writers whose works suffer from same pitfalls, include Oputa CA Human Rightsin the Political and Legal
Culture of Nigeria (1989); Kukah MH Democracy and Civil Society in Nigeria (1999); Mahmoud AB “ The Judiciary,
Fundamental Human Rights and the 1999 Constitution of the Federal Republic of Nigeria” in Alemika EEO and Okoye
FO Congtitutional Federalism and Democracy in Nigeria (nd) and Oluduro O “ Justicial remedies for violation of
Fundamental rights in Nigeria” in Okpara O Human Rights Law and Practice in Nigeria Vol 1 (2005).
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In so doing, attention is drawn to authors who tackled the question of constitutionalism from a
narrow perspective like the impact of militarism on constitutionalism. The growing list of such
writers include Nwabueze,® 0jo'®* and Borokini.'®> Some works have the word **constitutionalism”
as part of their titles, but in their respective texts, there is no specific discussion or exploration on the
concept of constitutionalism.’®® There are some studies that merely made tangential references to
constitutionalism or a limited examination of the subject. The routine is that the issue of
constitutionalism is embedded in studies in respect of other constitutional subjects as a subsidiary
issue.® In this study, the subject of constitutionalism and its core features of human rights and the
judiciary are examined within the same theoretical and practical framework.

The limitations which have been identified with reference to literature on Nigeria, apply
with equal force to literature that examined human rights, democracy and judicialism, among
others, from the African perspective.'® In most of them, reference is usually made to various
aspects of Nigerian constitutional history, democracy and human rights situation. The studies by
Nwabueze’® and Okoth-Ogendo’® are among the outstanding on the subject of

constitutionalism, much as they approached the subject from different perspectives.

100 Nwabueze BO Military Rule and Constitutionalism (1992).

to1 Ojo A Constitutional Law and Military Rulein Nigeria (1987).

102 Borokini A The Impact of Military Rule on Fundamental Human Rights in Nigeria in Okpara supra note 95 at 349-
374.

108 See for example, Kalu KA * Constitutionalism in Nigeria: A Conceptual Analysis of Ethnicity and Politics” West

African Review Issue 6 (2004) and Umezulike IA “Appointment Of a Chief Judge of a State in Nigeria: My Experience
and the Ascent of Pragmatism and Constitutionalism” in Oyeyipo TA, Gummi LH and Umezulike 1A (eds) Judicial
Integrity Independence and Reforms Essays in Honour of Hon Justice M.L. Uwais 35-54.

Such studies or works include the following: Mamman T “ Inching Towards Constitutionalism and National
Challenges of Pluralism and Religion in Nigeria” in Tobi N A Living Judicial Legend Essays in Honour of
Honourable Justice A.G Karibi-Whyte (CON) (2006) 31-56; Anyanwu CU “ Of Sovereignty, Grundnorm,
Autochthonous Constitution, Conferences and the Stability of a Decolonized Federal State” in Gidado MM, Anyanwu
CU and Adekunle AO Constitutional Essays Nigeria Beyond 1999: Stabilizing the Polity through Constitutional Re-
engineering “ (2004) 11-41; Eri U “ The Role of the Judiciary in sustaining Democracy in Nigeria” in Oyeyipo et al
supra note 99 at 169-180; John 1 “Governance and Constitution reform in the Fourth Republic: The Nigerian
Experience” supra ; Abubakar D “Constitutional Rights and Democracy in Nigeria” supra; Okpara O “History and
Concept of National Law (I1)” in Okpara O supra note 95 at 13-22; Suberu RT “Institutions, Political Culture and
Constitutionalism in Nigeria” in Baun MJ and Franklin DP “ Political Culture and Constitutionalism: A Comparative
Approach (1995).

The literature include: Motala Z Constitutional Options for Democratic South Africa: A Comparative Perspective
(1994); Nwabueze BO Constitutional Democracy in Africa Volume 1 (2004) and Judicialism in Commonwealth
Africa: The Role of the Courtsin Government (1977); lhonvbere JO Constitutionalism and Democratization in Africa
(2002); Thonvbere JO “ Politics of Constitutional Reforms and Democratization in Africa” (2000) 41(1) International
Journal of Comparative Sociology 9; Oko O Supra note 9; Ebrahim H, Fayemi K and Loomis S Promoting a Culture
of Congtitutionalism and Democracy in Commonwealth Africa (1999); Ambrose BP Democratization and the
Protection of Human Rights in Africa: Problems and Prospects (1995); Shivji IG  The Concept of Human Rights in
Africa (1989); Welch CE Protecting Human Rightsin Africa: Roles and Strategies of Non-governmental Organizations
(1995); Mamdani M “ the Social Basis of Constitutionalism in Africa” (1990) (28) J. Mod. Afr. Stud. 359-74; An—
Na’im AA and Deng FM (eds) Human Rightsin Africa: Cross—Cultural Perspectives (1990)

Nwabueze BO Constitutionalismin the emergent States (1973)

Okoth-Ogendo HWO *“Constitutions without Constitutionalism: Reflections on an African Political Paradox” in
Greenberg D, Katz SN, Oliviero MN and Wheatley SC (eds) Constitutionalism and Democracy: Transitions in the
Contemporary World (1993); also in Shirji 1G (ed) State and Constitutionalism: An African Debate on Democracy
(1991) 23.
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While Nwabueze, for example, examined in some detail the subject of constitutionalism in
some African states,'® Okoth-Ogendo in his critical analysis of the concept of constitutionalism
draws attention to the dilemma of African constitutionalism. That is, an inclination by African
elites to commit themselves to the idea of the constitution while at the same time rejecting the
liberal democratic notion of constitutionalism.'*

This study investigated that perceived dilemma or paradox. A crucial question to this study
is whether pre-colonial Africa had a concept of human rights. The debate is still raging. A denial
of the existence of the concept in pre-colonial Africa would mean that the concept is totally a
product of Western civilization, culture or liberalism.

Writers who canvassed that the concept did not exist in pre-colonial Africa include

1 Kwame'? and Ake."® Ake, for example, did not get it right when he

Nwabueze,**° Donnelly,
argued that “* rights ... are not very interesting in the context of African realities... the right to
peaceful assembly, free speech and thought, fair trial, etc... appeal to people with full
stomach.”*** If a man on an empty stomach is accused of a misconduct against the communal
ethos, the least he would expect is a fair hearing before sanction is meted out to him. His lack of
“full stomach’” will neither deny him of his right to fair hearing nor his awareness of his
entitlement to a fair hearing.

There is a long list of authors who recognised the fact that some notions of human rights
existed in pre-colonial Africa. Among them are Eze,”® Howard,'*® Asante,''’ Gyekye''®,
Motala,**® Elechi,’® Busia,’** Wiredu,'® and Deng. '?® The analysis of their works in this text

support the hypothesis that there is universalism of human rights.

108 That was as 1973.

109 Okoth—Ogendo “ Constitutions without Constitutionalism: Reflections on an Africa Political Paradox Il at 66.

110 Nwabueze BO Constitutional Democracy in Africa Volume 2 (2003).

11 Donnelly J “ Human Rights and Human Dignity: An Analytical Critique of Non-Western Conceptions of Human Rights”
(1982) (76) The American Political Science Review 308.

112 Kwame S (ed) Reading in African Philosophy: An Akan Collection (1995) 253-269

113 Ake C “ The African Context of Human Rights” (1987) African Today 1%/2™ Quarters 5

14 gypranote 109 at 5.

15 Eze Human Rightsin Africa some selected problems at 12-14.

118 Howard RE “ Group versus Individual Identity in the African Debate on Human Rights” in An-Na’im and Denga supra note
101 at 159-183.

17 Asante SKB “National Building and Human Rights in Emergent Africa” (1969)(2) Cornel International Law Journal 2,
72-107.

118 Gyekye K African Cultural Values: An Introduction (1996) 150,153.

119 Motala Z “The African Human Rights System: A Cultural Ideological and Legal Examination” (1989)(12) Hastings

International and Comparative Law Review 373-410.

Elechi OO “ Human Rights and the African Indigenous Justice System” being a paper presented at the 18" International

Conference of the International Society for the Reform of Criminal Law, 8-12 August 2004, Montreal, Quebec, Canada.

Busia Jr. NKA “The Status of Human Rights in Pre—Colonial Africa: Implications for Contemporary Practices” in

McCarthy—Arnolds E et al (eds). Africa, Human Rights and the Global System (1994) 225-250.

Wiredu K “An Akan Perspective on Human Rights” in An- Na’im and Deng | supra note 101 at 243-260.

Deng FM “A Cultural Approach to Human Rights among the Dinka” in An-Na’im and Deng supra note 101 at 261 —289.
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This study rejects the Afro-negativist conception of human rights in pre—colonial Africa

and argues in favour of the existence of some notions of human rights in pre-colonial Africa.
The study explored the question of the universalism of human rights and concludes that the
concept applied to pre-colonial Africa as much as to Europe prior to its colonialisation of Africa.
It also argues that human rights are embedded in the African practice of communalism,
humanism, communitarianism and egalitarianism. The African emphasis on group rights does
not negate individual rights. The African Charter on Human and Peoples’ Rights recognized the
historical tradition and values of African civilization which inspired the Charter’s emphasis on
group or peoples rights. In further debunking the claim that human rights did not exist in pre-
colonial Africa, the study relies on some notions of human rights found in the jurisprudence of
some societies in pre-colonial as well as contemporary Africa.

The study also investigates the difficulties and problems inherent in limiting the definition
of human rights to humanity or humanism or placing undue emphasis on the right-holder being
human. Literature and cases on such controversial issues as to when a foetus will be regarded as
human being, if at all and whether the dead have any human rights, for example, a continuing
right to privacy, were briefly examined.*** The work examines some national constitutions and
Bill of Rights. It then posits that some provisions on human rights are applicable to only human
beings while others are applicable to “‘everyone’” or *‘person’” which will include non-human
beings like corporations. All the authors referred to have in diverse ways made valuable
contributions to the understanding of the subject of this study. But none of them has approached
in a comprehensive and comparative manner, a study of constitutionalism in Nigeria. That
crucial gap in previous literature and the limitations highlighted are what this study attempts to

tackle in order to enhance and promote a culture of constitutionalism in Nigeria.

124 See Lasok D” The Rights of the Unborn” in Bridge JW Lasok D, Prerrott DL and Plender RO Fundamental
rights (1973) 19, Australian Human Rights and Equal Opportunity Commission “Human Rights
Explained” http://www.hreoc.gov.au/hr-explained/what.html#top[ accessed 8 February 2005]; Katme AM
“The Humane/Human Rights of the Foetus/Unborn Child in Islam”
http://beehive.thisisexter.co.uk/default.asp[accessed 18 February 2005], the Declaration of the Rights of the
Child UNGA Resolution 1386(xiv) of 20 November 1959 (Preamble), XvUK, 13 May 1980, Application
8416/78 NJ 1981,110, Herczv Norway, 19 May 1992, Tijdschrift voor Gezondheidsrecht 1993/35;
Christian Lawyers Association of SA v Minister of Health and
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1.9 Expected findings

The study is expected to come up with a number of findings. One of them is a form of
flawed constitutionalism which will be called “fractured constitutionalism”. This represents the
arrangement where a constitution has features of constitutionalism but the practice of
constitutionalism is absent. What runs through most of the definitions on human rights is the
claim of human rights being inherent in human beings. The study will find that there are
attendant difficulties in limiting the definition of human rights to humanity or humanism or to
human beings or as something inherent in human beings. This is particularly so as human rights
are now extended to legal persons who are not natural persons. African traditional social
structures or societies are based on the ideals of humanism, communalism or communitarianism,
rather than individualism. Much as those ideals easily sustain group or communal rights, the
work will establish that traditional African societies also sustain individual rights within the
province of communality. The study will also find that pre-colonial Africa showed some flashes
of constitutionalism. These include some basic human rights concepts like the right to fair
hearing and traditional practice of democracy. In other words, constitutionalism pre-colonial
Africa was not well developed at all. It was at a rudimentary stage of development when
colonialism truncated its growth. The study will also confirm that military rule or militarism
dismantled and destroyed structures that promoted constitutionalism; it did the same to
constitutional democracy. The work will further show that the country’s transition from
militarism to democratic rule does not ipso facto translate into the entrenchment of
constitutionalism and constitutional democracy.

The greatest assault on rights protection following the country’s return to democracy was
the introduction of the so-called “new Sharia” in 12 Northern States. This research will find that
the new Sharia is unconstitutional in the sense that it violates, among others, the provisions of
sections 10, 38 and 42 of the 1999 Constitution which respectively guaranteed secularism; right
to freedom of thought, conscience and religion; and the right to freedom from discrimination.

In spite of the linkage and relationship between civil and political rights; and social, economic
and cultural rights, the work is going to establish that Nigeria is yet to have a fully developed
jurisprudence on socio-economic and cultural rights. In other words, socio-economic rights
jurisprudence is still at a rudimentary stage of development in the country. Civil and political rights
enjoy better protection than socio-economic rights. Closely related to the issue of socio-economic
rights is the expected finding that the courts in Nigeria, can use the provisions on Directive Principles

to supply content to fundamental rights and create ancillary rights as in India.
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While Nigeria is a party to several international human rights treaties, the study will reveal
that the pace of domestication is lamentally slow. It is also expected to find that the provision of
section 12(1) of the 1999 Constitution is significantly contributing to the poor domestication of
treaties in Nigeria. Other factors are religious, cultural and traditional beliefs of the people. The
courts, it would be found, are ambivalent in the application of unincorporated international
human rights standards to municipal law.

This study will also lead to the finding that judiciary is the watchdog and guardian of
constitutionalism. The effectiveness of their role, largely depends on whether the judiciary puts
on the toga of conservatism or activism in the course of exercising its judicial powers. Also
related to judicial enforcement of human rights is the right of access to court. Another finding to
be made is that the right of access to court is circumscribed by the concept of locus standi and
several procedural challenges. These include the insistence that only a victim will apply for
human rights enforcement; that the application for enforcement must be entered within 14 days
of the grant of leave.

The study will also reveal that enlightenment, publicity and creation of awareness are
important in bringing about change in the patriarchal attitudes, stereotypes, discriminatory
traditional, customary and cultural practices against women. Indeed, the study is expected to
establish that enlightenment and publicity are crucial in a society where most victims of human
rights violations are unaware of their rights, what more, the violations of those rights.

1.0 Division of the study

This study is structured in six chapters. Chapter 1 is the introductory chapter which sets out
the background to the study, the research problem, the objectives or aims of the study, the
rationale, the assumptions underlying the study, the scope and limitations of the work; and the
expected findings. It also discusses the methodology employed and the structure of the study.

Chapter 2 examines the definitional problems of constitutionalism, human rights and
democracy. These are key concepts that are central to this work. Explanations of some other
concepts have been made. This is to locate them within their proper contextual meanings. The
chapter considers the contentious arguments over the question of universalism, relativism and
indivisibility of human rights. It examines the issue whether some notions of human rights
existed in pre-colonial Africa. Also addressed is the relationship between human rights,

fundamental rights and democracy.
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Chapter 3 introduces the making of the Nigerian Constitution of 1999, its legitimacy and
how consistent its features are with the principles of constitutionalism and promotion of human
rights. The chapter also investigates the protection of human rights in Nigeria. Human rights are
called fundamental rights in the 1999 Constitution and they include the right to life under which
the legal status of prisoners, traditional practices against women, trafficking in persons, corporal
punishment, domestic violence and female genital mutilation were considered. Other rights
include the rights to personal liberty, fair hearing and privacy, the right to freedom of thought,
conscience and religion; the right to freedom of expression and the press; the right to receive
information, the right to own, establish and operate any medium for the dissemination of
information; the right to peaceful assembly and association; the right to freedom of movement,
right to freedom from discrimination and the right to acquire and own immovable property.
These are essentially civil and political rights except the right to own immovable property. The
constitutional guarantee of these rights is critically analysed while highlighting areas of
deficiencies. The chapter addresses the question whether having robust provisions on human
rights protection in the constitution is enough to guarantee rights protection. The chapter equally
addresses the question of the judicial protection of socio-economic rights and their
constitutionalisation. It further examines the judicial applications of the rights in the Fundamental
Obijectives and Directive Principles of State Policy. The chapter argues in favour of using the African
Charter to expand the scope and quantum of socio-economic rights in the country.

Chapter 4 comprehensively focuses on the issue of the domestication of international
human rights norms. It discusses the extent of the country’s willingness to comply with
international and regional human rights instruments it has signed and ratified. The chapter also
analyses the various mechanisms through which international human rights are domesticated
including the problems and the challenges. The chapter also deals with the relationship between
international law and domestic law, the monist and dualist theories, the concept of incorporation
and transformation in international law and their application in Nigerian jurisprudence. The role
of the judiciary in the domestication of international human rights norms is also discussed. Chapter 5
discusses the enforcement of human rights. It also probes the concept of locus standi and judicial
work environment as inhibiting factors in the enforcement of human rights. It examines also the
procedural difficulties that militate against rights enforcement; while also highlighting and examining
the role of the judiciary in the enforcement of human rights. Chapter 6 is the concluding chapter.
There is a synthesis and overview of some key findings made in preceding chapters. The chapter

makes recommendations and definite findings on the state of constitutionalism in Nigeria.
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CHAPTER 2

CONSTITUTIONALISM, HUMAN RIGHTSAND DEMOCRACY
21 Introduction

This chapter focuses on the definitional problems of some key concepts that are used in this
study. They are constitutionalism, human rights and democracy. The chapter also examines their
relationship and interdependence.

The chapter further addresses such crucial questions as the universalism and relativism of
human rights. It examines the debate on the existence of constitutional democracy and human
rights in pre-colonial Africa. Traditional African societies were and are still anchored on the
concepts of communalism, humanism and communitarianism. These concepts are perceived to
favour communal rights as against individual rights. The chapter also explores the issue whether
a society that is based on communalism or communitarianism can protect individual rights.

The concepts of constitutionalism, human rights and democracy share a relationship.
The chapter discusses that relationship. The chapter also explores the concept of good
governance and its relationship with constitutionalism and democracy.

2.2 Congtitutionalism, human rightsand justice: the challenges

Before embarking on an examination of the definitional problems, among others,
associated with constitutionalism, human rights and democracy, it is important to briefly
consider the challenges facing constitutionalism, human rights and justice in Nigeria. As this
study reveals, military rule impacts gravely on constitutionalism, human rights and justice in
Nigeria.”® Military dictators usually destroy democratic structures and promote impunity in
governance.'?® They also suspend the constitutional provisions on human rights. The dictators
use decrees and edicts to oust the jurisdiction of courts over certain subjects, particularly human
rights.

Nigeria has been practising democracy since 1999. This is a positive development. In spite
of that, human rights are still violated. There are a number of obstacles in judicial enforcement of

human rights like the issue of locus standi'?’

and the lack of facilities for justice
administration.'?® Notwithstanding that technology has turned the world into a global village, it is

common knowledge that most courts in Nigeria lack computers and recording machines.

15 See detailed discussion in section 3.2.2 of chapter 3.

126 Section 3.2.2 of chapter 3.
127" See section 5.5 of chapter 5 where the issue is explored in detail.
128 See section 5.4 of chapter 5.
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Court proceedings are therefore recorded manually. Disobedience to court orders by the
executive arm of government is still a norm in the country.*?® Against the foregoing background,
the text is to consider the concepts of constitutionalism, human rights and democracy.

2.3 Constitutionalism

As important as constitutionalism is to constitutional development, democracy and good
governance, its definition is quite controversial.™*® There is no acceptable definition. Though the
lack of a universal definition does not affect its value which is acknowledged by most writers in
political, constitutional and philosophical discourses.

Several writers have approached the definition of constitutionalism in diverse ways.
Nevertheless, the major constituents of the concept cut across most of the definitions. Wormuth
argues that the tradition of constitutionalism started in ancient Athens. He understands

constitutionalism as denoting a kind of government designed to protect the principles of liberty

131
whether or not they are supported by public opinion or elected representatives.

Adewoye observes that the philosophy of constitutionalism is traceable to the natural rights
doctrines of the Greek Stoics, the medieval Church and the Magna Carta. Its development took a

rapid turn from the 17th century English revolution and spread to many countries in Western

132
Europe during the 19th century.

In his descriptive definition of constitutionalism, Adewoye says that it denotes a set of
principles in the governance of the polity.** According to Adewoye, constitutionalism entails the
following attributes: effective restraints upon the powers of those who govern, the guarantee of
the individual fundamental rights, the existence of an independent judiciary to enforce these

rights, genuine periodic elections by universal suffrage, and the enthronement of the rule of law

as reflected in the absence of arbitrariness and equality of all before the law.134

129
130

See section 5.4 of chapter 5.

Ihonvbere JO “Politics of Constitutional Reforms and Democratization in Africa” (2000) (41) International
Journal of Comparative Sociology (Questia online version at p6); Rosenfeld M “ Modern Constitutionalism
as Interplay between Identify and Diversity” in Rosenfeld M Congtitutionalism, Identity, Difference, and
Legitimacy: Theoretical Perspectives (1994) 3.

131 Wormuth FD The Origins of Modern Constitutionalism (1949) 3.

132 Adewoye O ““Constitutionalism and Economic Integration’” (online) .
http://web.idrc.ca/en/ev-68408-201-1-DO-TOPIC.html [accessed 2 May 2005].
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135
According to Sartori, liberal constitutionalism entails: a higher law, either written or

unwritten called constitution; a judicial review; an independent judiciary; possibly, due process
of law; and most basically, a binding procedure establishing the method of law-making which
remains an effective check on the bare-will conception of law.

Li’s characterization of constitutionalism is in terms of the supremacy of the law usually
the constitution, sovereignty of the people, limited government, independent judicial review and

136
rights protection.  Igbuzor defines constitutionalism as adherence to the letter and spirit of the

137
constitution.  This definition is inherently defective. Adherence to the letter of the constitution

may invariably guarantee constitutionality but not necessarily constitutionalism. If a constitution
is deficient in the character or tenets of constitutionalism, like most socialist constitutions, these
include the constitution of the former Soviet Union, adherence to its letter and spirit may not
guarantee constitutionalism. This also means that having a written constitution does not
necessarily result in the practice of constitutionalism. Britain does not have a written
constitution, but it practices constitutionalism. In practical terms, Ikhariale said that

constitutionalism “means a culture of complete submission to the rules and regulations

formulated by the constitution."138 This definition can also be faulted on the same ground as that
of Igbuzor.

Henkin tried to present an all-embracing definition of constitutionalism. He argues that
constitutionalism has the following elements:*** government according to the constitution;
separation of powers; sovereignty of the people and democratic government; constitutional
review; independent judiciary; limited government subject to a bill of individual rights; control
of the police; civilian control of the military; and no state power or very limited and strictly

circumscribed state power, to suspend the operation of some parts of, or the entire constitution.

135 gartori G The Theory of Democracy Revisited (1987) 39.

B3¢ Li B ““What is Constitutionalism?** Perspectives, Vol. 1 No. 6 (online)
http://www.oyct.org/perspectives/6-063000/what-is-constitutionalism.htm [accessed 6 February 2005].
Igbuzor O ““Constitutional Reform in Nigeria: Perspectives from Civil Society’’
http://www.cddd.org.wc/cfcr/constitutional-reform.htm [visited 2 May 2005]. John defines constitutionalism
exactly in the terms as Igbuzor. See John | “Governance and Constitution Reform in the Fourth Republic: The
Nigerian Experience” being a paper delivered at the Centre for Democracy and Developments Legislative and
Governance Monitoring Workshop 6-8 June 2004 at the Nigerian Air Force Club Kaduna.

Ikhariale M “Constitutionalism and the Third Republic” being the text of a paper delivered at the
International Conference Centre Abuja, 26-28 November, 1992.

Henkin L ““Elements of Constitutionalism’’, (1994) Occasional Paper Series, Center for Study of Human
Rights.
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Mcllwain rejects the doctrine of the separation of powers as a constituent of
constitutionalism. According to him: “Among all the modern fallacies that have obscured the

true teachings of constitutional history few are worse than the extreme doctrine of the separation

140
of powers and the indiscriminate use of the phrase checks and balances.”

There is no gainsaying the fact that the principle of the separation of powers ensures that all
organs operate within legal and constitutional boundaries. And by so doing, executive or
legislative arbitrariness is checked not only in respect of matters concerning the liberties of the
individuals but also in governance and law making. These act as safeguards to constitutionalism.
The doctrine of the separation of powers is a core value of constitutionalism. Nwabueze was on
a firm ground when he said that “constitutionalism requires for its efficiency a differentiation of
governmental functions and a separation of its agencies, which exercise them”.**

According to Rosenfeld, “in the broadest terms, modern constitutionalism requires
imposing limits on the powers of government, adherence to the rule of law, and the protection of
fundamental rights”.*** Rosenfeld was quick in conceding that not all constitutions are consistent
with the demands of constitutionalism and constitutionalism does not necessarily depend on the
existence of a written constitution.**® She further argues that “the realization of the spirit of
constitutionalism generally goes hand in hand with the implementation of a written
constitution.”** It is correct that written constitutions cannot always guarantee the ““spirit™* of
constitutionalism. A constitution put in place by a dictator to ensure his hold on power may not
promote constitutionalism.

The foregoing definitions by various writers have a common characteristic. There is too
much emphasis on legalism and formalism. Having in place institutional structures for the
practice of constitutionalism is not enough. The text will examine other definitions that went
beyond legalism and formalism to underscore in varying degrees the functional aspect of

constitutionalism.

10 Mcllwain C Constitutionalism: Ancient and Modern (1947) 414. (Emphasis supplied).
11 Nwabueze BO Constitutional Democracy in Africa Volume 1 (2003) 243.
142 Rosenfeld Constitutionalism, Identity, Difference and Legitimacy: Theoretical Perspectives at 3.
143 U
praat 3.
14 supraat 3 [Emphasis supplied].
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De Smith’s conceptualization of the idea of constitutionalism is that it:

...involves the proposition that the exercise of governmental power shall be bounded
by rules, rules prescribing the procedure according to which legislative and executive
acts are to be performed and delimiting their permissible content—Constitutionalism
becomes a living reality to the extent that these rules curb arbitrariness of discretion
and are in fact observed by the wielders of political power, and to the extent that within
the forbidden zones upon which authority may not trespass. There is significant room
for the enjoyment of individual liberty. *°

De Smith did not conceive constitutionalism as merely a structure or abstraction, but a
“living reality.” Ihonvbere argues that “in liberal political discourse, constitutionalism revolves
around the twin issues of individual rights and limited powers of government. These encompass
the rule of law, separation of powers, periodic elections, independence of the judiciary and the
right to private property among other critical issues.”**® But more importantly, he observes that
his understanding of the concept of constitutionalism “goes beyond a legalistic interpretation.”**’
He further refers to constitutionalism *“as a process for developing, presenting, adopting, and
utilizing a political compact that defines not only the power relations between political
communities and constituencies, but also defines the rights, duties, and obligations of citizens in
any society.”**® To be of any meaning the rights so defined ought to be clear to the citizens. They
should not only value and treasure the rights, the process of implementation must be transparent
and effective. Murphy predicated his conceptionalization of constitutionalism on human worth
and dignity when he said that it “enshrines respect for human worth and dignity as its central
principle. To protect that value, citizens must have a right to political participation, and their
government must be hedged in by substantive limits on what it can do, even when perfectly
mirroring the popular will.”**°

Reacting to this conceptualization of constitutionalism by Murphy, Katz says that it “refers
back to liberal individualism” and then argues that this “is the basic notion of liberal democratic
constitutionalism”.**® According to Katz, Murphy’s analysis is not so representative of the
various “forms of constitutionalism conceptualized and practiced outside the western
democracies.” *' Katz’s argument does not add up. The essence of constitutionalism wherever

practiced, must among others, be geared towards respecting human worth and dignity.

145 De Smith SA The New Commonwealth and its Constitutions (1964) 106.

146 lhonvbere “ Poalitics of Constitutional Reforms and Democratization in Africa” ; see also Shivji IG “State and Constitutionalism:
A Democratic Perspective” in Shivji IG (ed) Sate and Constitutionalism: A African Debate on Democracy (1991) 27-54.
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Murphy WF “Constitutions Constitutionalism and Democracy” in Greenberg D, Katz SN, Oliviero MB and Whealtley SC (eds.)
Congtitutionalismand Democracy: Transitionsin the Contemporary World (1993) 3.

Katz SN “Constitutionalism and Civil Society” being a paper presented as the Jefferson Lecture, University of California at
Berkeley 25 April 2000.
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A practice, process, system and political compact by whatever name so-called that negates
that basic tenet cannot lead to the development of a culture of constitutionalism. Therein lies the
difference between authoritarian and totalitarian regimes that sometimes have constitutions, and
political systems found on the ideals of democracy. If as Katz rightly contends that
constitutionalism *is valuable insofar as it tends to produce and/or sustain a valuable end such as

democracy,” *2

it must also be valuable if its goal is to secure human worth and dignity.

Okoth-Ogendo started by drawing attention to what he perceives as the dilemma of African
constitutionalism and observes that “no body of constitutional law or principles of
constitutionalism appears to be developing in Africa, and might well fail to do so... The paradox
lies in this simultaneous existence of what appears as a clear commitment by African political
elites to the idea of the constitution and an equally clear rejection of the classical or at any rate
liberal democratic notion of constitutionalism.” **3

This “dilemma” is not peculiar to Africa. It is found in several other continents such as
America, Europe, particularly countries in the former Eastern Europe and Asia. In many cases,
there is no *“clear rejection of the classical or at any rate liberal democratic notion of
constitutionalism” as contended by Okoth-Ogendo. Sometimes, it is simply a question of
misconceptualizing an adherence to the constitution as leading to the practice of
constitutionalism.™® In that case, there is the expectation that structural features in the
constitution which in our view merely provide the legalistic and formalistic framework, will
without more, enshrine the culture of constitutionalism. Using Okoth-Ogendo’s catch phrase
such a situation will lead to having a “constitution without constitutionalism”.

In the light of the foregoing, Okoth-Ogendo argues that “... all law, and constitutional law
in particular, is concerned, not with abstract norms, but with the creation, distribution, exercise,
legitimation, effects, and reproduction of power...”**> On the essence of constitutionalism, his

approach to the issue is clearly functional in nature.

152 Katz SN “Constitutionalism and Civil Society” being a paper presented as the Jefferson Lecture, University

of California at Berkeley 25 April 2000.

Okoth-Ogendo HWO “Constitutions Without Constitutionalism: Reflections on African Political Paradox” at
66.

The relationship between constitution and constitutionalism is discussed infra.

Okoth-Ogendo supra at 67. (Emphasis supplied).
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Okoth-Ogendo argues that there is a broad agreement over the essence of constitutionalism
which he opines is:

Fidelity to the principle that the exercise of state power must seek to advance the
ends of society, that attainment has not been an easy matter. The political history
of many societies is replete with struggles for an optimal balance between the
few on whom constitutions confer power and the vast majority for whose benefit
it is supposed to be exercised. What is clear is that in no society has that balance
been achieved through the promulgation of a constitution, per se.'*®

After pointing out the closeness between constitutionalism and constitution, Mangu argues
that both should be distinguished. “The latter” he said, “refers to the form, to the document itself,
while the former relates to the substance, to values embedded in the constitutional provisions.”**’
Some other writers have in diverse ways contributed to the discourse on the relationship between
constitution and constitutionalism. Ambrose observes that: “Constitutionalism is not simply the
provision of a written document, even one to which strict adherence is given. If the document
does not provide for checks on government power, and if those checks are not then free to
operate, then constitutionalism does not exist.” **® On his part, Feldman says that it is “basic that
the document identified as ‘the constitution” is just one part of a successful constitutional
arrangement”.**® He further argues that: “Constitutionalism, properly understood, includes as
well the institutions, practice, customs, and norms that guide and legitimatize the exercise of
public power.”*®

Similarly, Ihonvbere contends that “constitutions as documents mean nothing unless there
is a culture of constitutionalism that anchors the democratic process on the people and derives its
legitimacy in the workings of the constitution through democratic institutions.”*®* This author
argued elsewhere that having a constitution does not guarantee the development of a culture of
constitutionalism,'® but it must be conceded that there is a crucial relationship between
constitution and constitutionalism. As Rosenfeld rightly observes, “constitutions are especially
apt vehicles for the institutionalization of essential requisites of constitutionalism.” *** Indeed, it

is a core constituent or feature of constitutionalism.
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Okoth-Ogendo HWO “Constitutions Without Constitutionalism: Reflections on African Political Paradox” at 66.
Mangu AM “Constitutional Democracy and Constitutionalism in Africa” (2006) Conflict Trends 3-8.
Ambrose BP Democratization and the Protection of Human Rightsin Africa: Problems and Prospects (1995) 85-86. See
also Haward R “Legitimacy and Class Rule in Commonwealth Africa: Constitutionalism and the Rule of Law” (1985)
(No 2) Third World Quarterly 323.
122 Feldman N “Imposed Constitutionalism” (2005) (37) Connecticut Law Review 882.

Supra.
161 Ihonvbere “ Politics of Constitutional Reforms and Democratization in Africa” at 8. See also Kanyongolo F “The
Constitution and The Democratization Process in Malawi” in Sichone O (ed.) The Sate and Congtitutionalism in
Southern Africa (1998) 1-13 at 2.
Uzoukwu L “Reforming the 1999 Constitution through Judicial Review” being the text of a paper delivered at the
British—Nigeria Law Week 23-27 April, 2001 at Abuja, Nigeria
Rosenfeld Constitutionalism, identity, Difference and Legitimacy: Theoretical Perspectives at 14.
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Constitutionalism, therefore, means much more than having a written or unwritten
constitution. Repressive and authoritarian regimes such as those of Idi Amin of Uganda, Sani
Abacha of Nigeria, Marcias Nguema of Equatorial Guinea, Haile Mengistu of Ethiopia,
Jean-Bedel Bokasa of Central African Republic all had constitutions.®* Saudi Arabia and Egypt
have constitutions. But it is contentious to claim that constitutionalism prevailed in those
regimes. Mbaku missed the point when he claimed that “notoriously violent and oppressive
states such as apartheid South Africa had a constitution and practiced some form of
constitutionalism.”®® While it is conceded that apartheid South Africa had a constitution, it is
equally true that it lacked the structured or formalistic features for the practice of
constitutionalism and the actual practice of constitutionalism was absent. But Mbaku was right
when he argues that the so called constitution of apartheid South Africa and those of other
oppressive states “were legal documents, they were not legitimate instruments of governance.”*®

In the development of a culture of constitutionalism, the institutional structures or legal
construct as well as the process are important. There should be a synthesis, connection and
relationship between them. It is correct as argued by some writers that “... constitutionalism is a
dynamic, political process, rather than a fixed mode of distributing power, rights, and duties,”
but it is not always correct as also canvassed by them that “constitutional legitimacy thus is more
often validated by political and social realities than by formal criteria.”*®’ If a constitution as a
supreme law is deficient in norms that guarantee human worth, dignity or human rights and
democratic institutions, no degree of political and social realities can validate its legitimacy.

Constitutionalism should not be seen as a concept espousing legal, constitutional and democratic
ideals only. It must be functional in the sense that its essence, process and practice must safeguard human
rights, human worth and dignity, rule of law and good governance. Constitutionalism ensures that the
exercise of governmental power and authority is limited and circumscribed to prevent arbitrariness,
tyranny, parochialism, ethnicism, tribalism and inequality. It provides institutional framework for
participatory and accountable government and conflict resolution.’®® The core features, constituents or
institutional structures of constitutionalism include constitution (written or unwritten), human rights
protection, separation of powers, participatory democracy, rule of law and judicial review.

Constitutionalism in its nature as a dynamic process ensures a balance between its constituents and their

values.

164 See also Mbaku JM “Constitutionalism and Governance in Africa” (2004) (Issue 6) West Africa Review 8.

%5 gypra.

% gypra.

167 Greenberg et al Constitutionalism and Democracy: transitions in Contemporary World 19 at xix.

168 Mbaku JM “Minority Rights in Plural Societies™ http://www.india-semianr.com/2000/490/490%20mbaku.htm [accessed
10 January 2007].
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Having examined the various definitions of constitutionalism, the essence and values of the
concept, the next issue to explore is the classification or categorization of constitutionalism by some
authors. This is done to draw attention to certain peculiarities of the concept in some situations or climes.
Hence one reads about “imposed constitutionalism” and “transformative constitutionalism”. There is also
what is referred to as “democratic constitutionalism”.

“Democratic constitutionalism” appears to be contradictory or perhaps contentious. This is so
because it is difficult to envisage an “undemocratic” constitutionalism. What more, democracy is a
core constituent of constitutionalism and cannot be successfully separated from constitutionalism
without the latter losing its content, value and meaning. In this work, an effort has been made to
develop a nascent theory of “fractured constitutionalism”. This is a kind of constitutional
arrangement and the practice associated with it. The forms of constitutionalism that have been
identified are by no means exhaustive. But in this text, the concern are “transformative
constitutionalism”, “imposed constitutionalism” and “fractured constitutionalism” because of their
relevance to the study.

2.3.1 Transformative constitutionalism

Chief Justice Langa'® argues that transformative constitutionalism has no single acceptable

definition.'”® The word “transformation’” also has definitional problems in juridical terms.*"

2 is a document of transformative

Klare observes that the South African Constitution,*’
constitutionalism.*”® The constitution as a transformative document requires continuous
interpretation to bring it in tune with a dynamic and changing country, nay, the world.*"

In the case of Rates Action Group v City of Cape Town,'” Budlender AJ said inter alia:*"™
“Ours is a transformative constitution... Our constitution provides a mandate, a framework and
to some extent a blueprint for transformation of our society from its racist and unequal past to a

society in which all can live with dignity.”*"’
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Former Chief Justice of the Republic of South Africa.

Langa O “Transformative Constitutionalism” being Prestige Lecture delivered at Stellenbosch University on

9 October 2006.

1 Moseneke D “The Fourth Bram Fisher Memorial Lecture: Transformative Adjudication” (2002)(18) SAJHR
309 at 315.

2 Constitution of the Republic of South Africa of 1996.

13 Klare K “Legal Culture and Transformative Constitutionalism” (1998) (14) SAJHR 146.

74 gqupraat 155.

5 2004 (12) BCLR 13286.

6 gupraat para 100.

177 See also City of Johannesburg v Rand Properties (Pty) Ltd and Others 2006 (6) BCLR 728 (W) at para 51-

52; Sv Makwanyane and Another 1995(6) BCLR 665(CC) at para 262.
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Because of the decisions of the Constitutional Court of South Africa and other courts in the
country that the constitution is transformative,'’® Justice Langa argues that constitutionalism in
South Africa is transformative. One flaw in the argument in favour of transformative
constitutionalism is that it is tied to the transformative nature of a constitution. Constitutionalism
is an evolving process and its practice or culture cannot be found on simple adherence to the
constitution. Virtually all institutional, constitutional structures and systems where there is a
transition from authoritarianism or militarism or despotism to democracy can be described as
“transformative constitutionalism”.

2.3.2 Imposed constitutionalism
A well known exponent of this brand of constitutionalism is Feldman. According to him,

“imposed constitutionalism is not, of course a new phenomenon.””® He argues:

Indeed, one of the most salient historical instances of imposed constitutionalism
of greater moment (and more widely studied) than the cases of post war Japan
and Germany is surely Military Reconstruction, the post—civil war process
whereby occupied southern states were refused representation in Congress (and
so, in effect, readmittance to the Union) until they ratified the thirteenth and
fourteenth Amendments to the US Constitution. Debates about the justifiability
or wisdom of imposing constitutions must take account of this history, and must
remember that questions about balancing universal rights and majoritarianism
were not suddenly born the day the Berlin Wall fell.*®

Japan represents an old and good example of this kind of constitutionalism. It would be
recalled that after the defeat of Japan in the Second World War in 1945, American legal officers
wrote a constitution for Japan, had it translated into Japanese, secured the acquiescence of the
Japanese government which was in existence at the time but under the auspices of the United
States occupation headed by the Supreme Allied Commander, General Douglas MacArthur.'®
The Japanese situation is an “old-fashioned imposed constitutionalism”.'®?

Feldman argues that this type of “wholesale imposition of an entire constitutional structure
is increasingly rare, constitutions are being drafted and adopted in the shadow of the gun.”®* He
further said: “In the last decade in the former Yugoslavia, East Timor, Afghanistan and, yes,
Irag, interim or permanent constitutions have been drafted under conditions of de facto or de jure

occupation”.*®

178 See Rates Action Group case, 2004 (12) BCLR 13286.

1% Feldman “ Imposed Constitutionalism”  at 859.

%0 gpra (emphasis supplied).

181 Supra at 857. For further details see generally Moore RA and Robinson DI Partners for Democracy-Crafting the New
Japanese State Under MacArthur (2002).

82 gypraat 858.

8 gypra (emphasis in original).

8 gypra.
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Feldman further argues that:

Each of these cases has seen substantial local participation in the constitutional
process; but each has also seen substantial intervention and pressure imposed
from outside to produce constitutional outcomes preferred by international
actors including NATO, the United Nations, and international NGOs, as well as
foreign states like United States and Germany. What is occurring in these
contexts is the latest most sophisticated form of imposed constitutionalism
raising its own problems and challenges.®

One clear flaw in this form of constitutionalism is that the act of “imposing constitutions”
is regarded as imposing constitutionalism thereby giving the impression that a constitution per se
could create constitutionalism. It is difficult to comprehend why Feldman fell into that error
when he had in the latter part of his work clearly said that it “is basic that the document
identified as the constitution is just one part of a successful constitutional arrangement”.*¥® He
further said and rightly also that: “Constitutionalism properly understood includes as well the

institutions, practices, customs and norms that guide and legitimatize the exercise of public

power” 187

Choudhry while reacting to Feldman’s work agrees with him that “imposed

constitutionalism and nation-building are nothing new.” He also made the mistake of confusing

constitution or constitution-making with constitutionalism when he argued that:

Many imperial powers drafted the post-independence constitutions of colonies
as part of the process of decolonization. Occupying military powers have
recrafted constitutional orders of the vanquished foes as the United States did in
Japan after the Second World War. Although the contexts varied both in space
and time a basic pattern repeated itself. A foreign power would design the
institutional and legal architecture of another political community without its
consent. The constitution was presented as a fait accompli. Local participation—
there was usually some—did not entail meaningful substantive decision-making
power. Rather it was directed at ensuring the acquiescence of local elites with
fundarlr;éantal questions of constitutional choice safely remaining in foreign
lands.

For Choudhry this represents imposed constitutionalism and nation-building; hence, it has to be

faulted on the same ground as Feldman’s conceptualization of imposed constitutionalism.

8 Feldman “ Imposed Constitutionalism” at 858-859.

8 gqupra at 882.

7 qupra.

188 Choudhry S “Old Imperial Dilemmas and the New Nation-Building: Constitutive Constitutional Politics in
Multinational Polities” (2005) (37) Connecticut Law Review 933.
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2.3.3. Fractured constitutionalism

In this study, it would be discovered that there are certain institutional arrangements or
constitutional orders that have the formal and legal structures of constitutionalism or the spirit of
constitutionalism, but the evolving processes arising from those arrangements and structures
present contradictory practices of constitutionalism. In such order, there is a limited conscious
effort on the part of government and its agencies to conform to practices that promote and
advance constitutionalism. In some other instances, there is a deliberate subversion and
truncation of the structures, processes and practices put in place to develop a culture of
constitutionalism.

Such contradictory practices are captured by the actions of the national government in
being selective in obeying court orders. In other words when it suits government, it obeys a
court order; when it thinks that it does not suit it, it unabashedly disobeys court orders. In such a
system, there is selective enforcement of court orders; selective enforcement of human rights;
selective compliance with the doctrine of the separation of powers and indeed selective
compliance with the provisions of the national constitution. Electoral process in such a political
order is marred by massive rigging and thuggery. The institutional and constitutional structure,
order, arrangement, practices and processes encapsulated above is what in this text is regarded as
a flawed constitutionalism. This text also calls such a process or structure fractured
constitutionalism.*®® This text will show that Nigeria has a fractured constitutionalism.

2.3.4. Congtitutionalism in pre-colonial Africa

Examining the concept of constitutionalism in pre-colonial Africa presents a daunting task. Much

of African traditions and history are unrecorded. Consequently, materials and data that could aid a study

of the subject are not easy to come by. It was only during the middle of the last century that research into

d 190

pre-colonial African history and oral traditions starte Maduna *** reflected on this dearth of record

and argued:

Much of African political and legal tradition has not been recorded in writing. It
was practiced but not so much reflected upon. And it is always difficult to
identify and describe something that lacks written record. In fact one even finds
the trend that some as a result of the lack (of) detailed historical recording of
African tradition hold the view that such authentic African tradition has never
been in existence. Nothing can be further from the truth. The salient features of
the African tradition have been in existence all along and are still living practice
among our people.'*

189 As this study progresses, specific instances and examples of structures and practices that informed the development of

this nascent theory of a form of constitutionalism will be presented. This cuts across the subsequent chapters of this work
and will be part of the focus of this study.

Church J “The Place of Indigenous Law in a Mixed Legal System and a Society in Transformation: A South African
Experience” [2005] ANZLH E-Journal 94-106 at 95.

Maduna PM was South African Minister of Justice and Constitutional Development.

Maduna PM Speech at the African Renaissance Conference on Constitutionalism, 16 November 1999, South Africa.
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It is true that the salient features of African traditional practices are still much in existence
notwithstanding the effect of colonialism, neocolonialism and modernity. The point is whether
the examination of African traditional practices, political arrangements and institutions in
pre-colonial time, will reveal the practice of constitutionalism.

Mbaku argues that many of those who express doubt about the value of a constitution to
African societies believe that the main mode of constitutionalism in Africa is Eurocentric and

3

that it is a byproduct of colonialism.®® He concedes that there is some truth in that belief

particularly when one considers the fact that most of the constitutions in Africa are either based
on some European model or are copies of the constitutions of the African nations’ former
colonial masters.*** However he was emphatic that “constitutionalism in Africa is not a gift of
colonial rule”.*® He further contends that if constitutionalism “is understood as the process of
developing institutional arrangements for a society, it predates colonial rule”.**® Popoola while

supporting pre-colonial constitutionalism in Africa argues:

that in pre-colonial Yoruba land (in south-western Nigeria) there existed a kind
of traditional constitutionalism with it (sic) complex system of checks and
balances social structures, accountability and representation defined less in
terms of selection procedures and more in terms of the affinity of ruler to the
ruled "’}!,|7 of which played a pervasive role in checking arbitrariness and abuse of
power

A study on democracy in Nigeria found that “in the pre-colonial period the states and
peoples in the territory now known as Nigeria engaged actively in a process of state formation,
dissolution and reformation”.*® In relation to democratic ideas, it states that “accountability and
representation were two major features of pre-colonial governance”.!* In Re Southern
Rhodesia?® the Privy Council of the UK House of Lords noted:

Some tribes are so low in the scale of social organization that their usages and
conceptions of rights and duties are not to be reconciled with the institutions or
ideas of civilized society... On the other hand there are indigenous peoples
whose legal conceptions though differently developed are hardly less precise
than our own. When once they have been studied and understood they are no
less enforceable than rights arising under English law.

1% Mbaku “ Minority Rightsin Plural Societies’ 37.

¥4 qupra.

% gupra.

1% gypra.

97 Popoola AO “Crisis of Governance in Africa: Lessons from Pre-Colonial Yoruba Constitutionalism”
http://www.utexas.edu/conferences/africa/2004/database/popoola.html (visited on 11 January 2007).
International Institute of Democracy and Electoral Assistance Democracy in Nigeria (2000) 4.
Supra.

20 11919] A.C. 211.
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According to Allott, most competent scholars may not agree with the Privy Council that
any African society existed in the first category in respect of whom it can be stated that their
institutions cannot be reconciled with those of the civilized society. He added that “though there
may well be particular institutions which we would find repugnant. No blanket rejection of any
African legal system is therefore justifiable in the light of the present knowledge”.?** The view in
this research is that it is not possible to find any society in the world inclusive of Europe and
America where all its practices, institutions and norms are consistent with civilized practices or
human rights.

African nations as much as Europe have institutions that are repugnant to civilized society.
The difference lies in degree only. After all, as late as the 20™ century, slavery was legal in
several European and American nations. A writer strongly contends and rightly too that “clearly
the Igbo (political) system was a democracy that evolved independently and indigenously, a clear
indication that democratic principle whether ancient or modern are not alien to Africans; they are
rooted in the people’s indigenous tradition and values”.?®> He further explains that the pre-
colonial political structure of the Kikuyu of modern Kenya typifies direct and participatory
democracy like those of the Ighos.?®®

Having briefly focused on Africa’s pre-colonial political and legal arrangements, it could
be seen that in pre-colonial period, flashes of the concept of constitutionalism existed. But any
categorical finding on the practice of constitutionalism may be premature at this stage. That will
be done after a full consideration of the question whether human rights and democracy existed in
pre-colonial Africa.?*

24  Evolution of human rights

Human Rights protection is a feature of constitutionalism. Human right is a modern term.
It invokes principles that are as old as humanity. These basic principles are to be found not only
in Christianity, Confucianism, Buddhism, Hinduism, Islamism and Judaism, but also in most

205

local cultures and systems of beliefs=™. Indeed, most if not all world ideologies espouse it.

201 Allott A Essays in African Law (1960) 13.

202 Nwauwa AO “Concepts of Democracy and Democratization in Africa Revisited” paper presented at the
Fourth Annual Kent State University April 28-29 2003.

Supra.

This is done infra.

Pollis A and Schwab P (eds.) “Introduction” in Human rights. Cultural and Ideological Perspectives (1980)
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The evolution of its concepts cuts across civilizations. The American Declaration of

62% and the French Revolution that resulted in the French Declaration of the

Independence of 177
Rights of Man and of the Citizen of 1789%°" contributed in no small measure to the recognition of
human rights.

Leary explains that “it should not be forgotten that the horrifying activities committed by
Nazi Germany were the primary impulsion for the development of an international system for the
protection of universal human rights”.?®® The international community was shocked by the
horrifying and horrendous violations of the rights of individuals under Nazi Germany and
thought that humanity should devise a means of holding the perpetrators accountable for their
dastardly and inhuman actions.

The Universal Declaration of Human Rights, adopted in 1948 by the UN General

Assembly?®®

marked the beginning of the transformation of human rights from moral imperatives
into rights that are legally recognized, internationally and nationally. One of the prime movers
behind the Declaration, Eleanor Roosevelt, described it as a statement of principles that provided
a common standard of achievement for all peoples and for all nations.”*° The Declaration gave
the world the foundation for good governance, democracy, human rights and the rule of law.

The Declaration basically proclaimed two categories of rights. The first consists of civil
and political rights; this includes the right to life, right to liberty, freedom of expression and the
right to fair hearing. These are regarded as the first generation of human rights. The second
generation of rights comprises economic rights, such as the right to education, the right to health
and right to work. These rights are social, cultural and economic in content and orientation. The
first and second generations of rights are focused on individuals. Two separate covenants that
followed the Declaration gave impetus to the Declaration. They are the International Covenant
on Civil and Political Rights (ICCPR)**!and the International Covenant on Economic, Social and

Cultural Rights (ICESCR).?*

206 This was adopted by Congress on 4 July 1776 and inter alia said: “We hold these truths to be self evident,

that all men are created equal, that they are endowed by their Creator with inalienable rights that among these

are life, liberty and pursuit of happiness...”

This also articulated certain human rights.

Leary VA “The Effect of Western Perspectives on International Human Rights” in An-Na’im AA and Deng

FM Human Rightsin Africa: Cross-Cultural Perspectives (1990) 15.

29 Adopted 10 December 1948, G.A. Res. 217A (l11) , UN Doc. A/810, at 71 (1948).

219 Roosevelt E “‘Adoption of the Declaration of Human Rights’* (1948). http://www.udhr.org/history/[ accessed
25 February 2006].

211 Entered into force 23 March 1976, G.A. Res. 2200A (XXI), U.N. Doc. A/6316 (1966) 999 UNTS 171.

212 Entered into force 23 March 1976, G.A. Res. 2200A XX1),U.N. Doc. A/6316 (1966) 993 UNTS 3.
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According to Mary Robinson, the former UN High Commissioner for Human Rights:

These Treaties and the UN Declaration, known collectively as the International
Bill of Rights, are the cornerstone of the remarkable body of international and
regional instruments, well over seventy in number, which form the basis of
international human rights law, and regulate the fundamental rights and
freedoms of all individuals. #**

There is also the third generation of rights which are sometimes called “collective” or
solidarity rights. Within this class of rights are environmental rights, the right to peace and
security, right to development, right to separate identity and the right to self-determination. The

African Charter on Human and Peoples Rights?*

made significant contribution to the
development of these “solidarity rights” by making provisions for them. Apart from the
classification of the rights as civil and political rights, economic, social and cultural rights, there
are rights that are classified not necessarily as individual but group rights. They include
children’s rights, refugee rights, women’s rights, minority rights, the rights of indigenous
peoples, among others. These group rights, it must be pointed out, do not detract from the basic
concept of human rights and they are not additional or superior to those belonging to the rest of
the society. The group rights are the expression of basic rights, tailor-made to adequately protect
the group concerned. There is also a further classification of human rights into substantive
human rights and procedural human rights. The former are protected by the substantive law
while the later are the procedural provisions for the enforcement of the substantive rights.

It has been contended that the reason behind the categorisation of the rights into civil and
political rights, and economic, social and cultural rights are many. Keller argues that political
and other conflicts played a dominant role in the drafting of the two Covenants. North-South
divisions and cold war rivalries engendered an atmosphere of suspicion, especially with regard to
the relative importance of the different rights.”*> The US, the Soviet Union and their allies were
deeply suspicious of each other. The former was in favour of two separate covenants, believing
that putting economic and political rights on the same level would threaten and undermine the
rights of the individuals. They embraced the view that economic and social rights are non-

justiciable and must be separated from civil and political right.?'®

x3 Robinson M ** Protecting Human Rights: the Role and Responsibilities of the Independent Bar’’ being a keynote address delivered at
the inaugural World Conference of Barristers and Advocates, Edinburgh 28 June 2002.

24 The African Charter came into force on 21 October 1986 having earlier been adopted in June 1981 by the Heads of State of countries that
formed the Organization of African Unity (OAU) now the African Union.

25 Keller LM ““The Indivisibility of Economic and Political Rights’” (July 2001) (1:3) Human Rights and Human Welfare 10. See also

Stark B “Urban Despair, and Nietzsche’s Eternal Return: From the Municipal Rhetoric of Economic Justice to International law

Economic Rights” (1995) 28 Vand. J. transnat’IL 185, 220.

Keller supra. See also Arambulo, Strengthening the Supervision of the International Covenant on Economic, Social and Cultural Rights:

Theoretical and Procedural Aspects (1999) 67-88 (on justiciability).
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Soviet Union and its allies strenuously contended that economic, social and cultural rights
are as important as civil and political rights. There was much emphasis on the collective nature of the

rights and it was argued that all rights must be equal because they are derivable by virtue of the right

holders being citizens of the State.?!’

The US continues to view with disdain, “‘economic, social and cultural rights which she
refuses to consider as rights’.>*® The US contemptuously regards them as Soviet invention **°
which must be treated as mere ““goals’” and ““aspirations’”. % The US signed the two covenants
in 1977. It only ratified the ICCPR in 1992. *** Notwithstanding the attitude of US and some
Asian countries, it is almost generally acceptable that there is interdependence, interrelationship
and interconnection between civil and political rights, and socio—economic rights.??* Also
recognized is the factum of the indivisibility of human rights.®
2.4.1 Definitional problems of human rights

Human rights like most concepts are not easily susceptible to precise and generally
acceptable definition. Indeed, the basic concepts of human rights are better understood than its
definition. Since the universal conception of the rights was brought about by the United Nations
Universal Declaration of Human Rights, legal scholars and jurists have been grappling with the
definition of human rights. Eze argues that ‘“human rights represent the demands or claims

which individuals or groups make on society, some of which are protected by law and have

224
become part of lex lata while others remain aspirations to be attained in the future’”.  This

definition is too general in terms and hardly captures the essence of human rights as attributes
that are universal and inalienable. Penal Reform International describes the rights as being
fundamental to human existence.””® It maintains that they are neither gifts given at the whim of a

ruler or a government and nor can they be taken away by any arbitrary government.

27 Keller “ The Indivisibility of Economic and Political Rights” 10; Arambulo, Strengthening the Supervision of

the International Convention on Economic, Social and Cultural Rights: Theoretical and Procedural Aspects at

103.

Alston P ““Economic and Social Rights’” in Henkin L and Hargrove JL Human Rights an Agenda for the Next

Century (1994) 137, 147-51(Emphasis supplied).

Stark “Urban Despair, and Nietzschis Eternal Return: From the Municipal Rhetoric of Economic Justice to

International Law Economic Rights” at 220.

Alston supra at 148.

This she did with a lot of reservations.

The details are discussed infra in Chapter 3.

The details are discussed infra in this Chapter.

224 Eze O Human Rightsin Africa Some Selected Problems (1984) 5.

22> penal Reform International Introduction to Human Rights Training for Commonwealth Prison Officials
(1993) 1.
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The rights are ““inherent’” in every human being. For Loman, human rights are “‘rights that

every person has because he is a human being, no matter whether they are laid down in documents or

226
not”.  His study was from the perspective of Roman Catholic conceptions and teachings.

Chukwumaeze argues that they are rights ““which inhere in a person by virtue of being a human
being. Such rights are inalienable in the sense that a person cannot be deprived of them without

a great affront to justice. Implied from the principles of inherence and inalienability is the fact

that they are universal’’.??’

Henkin in a comprehensive manner, defined human rights in the following words:

... claims which every individual has, or should have, upon the society in which
she or he lives. To call them human rights suggests that they are universal; they
are the due of every human being in every human society. They do not differ
with geography or do not depend on gender or race, class or status. To call them
“rights” implies that they are claims *“as of rights” not merely appeals to grace,
or charity or brotherhood or love; they need not be earned or deserved. They are
more than aspirations or assertion of “the good” but claims of entitlement and
corresponding obligation in some political order under some applicable law, if
only in a moral order under a moral law.?®

Henkin also contends that:

When used carefully, “human rights” are not some abstract, inchoate “good”.
The rights are particular, defined, and familiar, reflecting respect for individual
dignity and substantial measure of individual autonomy, as well as a common

sense of justice and injustice. 20
Henkin argued that the rights are inalienable and that they cannot be bestowed, granted, limited,
bartered or sold away. Some of the rights are undoubtedly non-derogable in some jurisdictions.
But it is highly controversial to argue that they cannot be granted or bestowed or limited. Apart
from the foregoing, there are other controversies associated with human rights and they include
its attachment to humanism and its universality.

Gavison describes human rights as “rights that ‘belong’ to every person, and do not depend
on the specifics of the individual or the relationship between the right-holder and the right
grantor.” #° He further observes that human rights exist notwithstanding whether they are
granted or recognized by both the legal and social system where the individuals live.?! In his

words, “human rights are moral, pre-legal rights.”**

22 Loman G ‘“Human Rights and the Prisoners’’ in 8th World Congress Conferencia International 1993 of the International

Commission of Catholic Prison Chaplaincies (1993) 51.

221 Chukwumaeze UU ““Socio-Economic and Cultural Rights - The Panacea to Threats on Prospects (sic) of Successful
Democracy in Nigeria’ in Chukwumaeze UU and Erugo S (eds.) In Search of Legal Scholarship (Essays in Honour of
Ernest Ojukwu) (2001) 33.

28 Henkin L ““Rights: Here and There’” (1981) 81 Columbia Law Review 182.

20 gypra.

230 Gavison R “On the relationships between civil and political rights, and social and economic rights” in Coicaud J, Doyle

MW and Gardner A (eds) The Globalization of Human Rights (2003) 25.

Supra.

Supra.
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It is inconceivable how a “right” can exist and be subject to enforcement if neither the legal nor
the social system recognises it as such. Another view is that human beings are holders of human
rights because they are integral part of the human species. They enjoy these rights equally
irrespective of sex, race, nationality and economic circumstances.?*® Archbold argues that human
rights are “the moral and/or legal claims arising from the inherent dignity of human beings.”***
Unlike Gavison who claimed that they are “moral, pre-legal rights,” the former said that they are
“moral and/or legal claims”.

Justice Nnaemeka-Agu postulated that: human rights are part of the laws of the particular state.
They are such rights which the particular state has selected from a plethora of rights and given to the
citizens and other persons within its frontiers and made enforceable against the particular state or its
agencies.”® The description here fits fundamental rights more than human rights. Although the
former is part of the latter.*®

A common thread that transverses most of the definitions of human rights is the claim of
human rights being inherent in human beings. 2" That claim is also reflected in various International
Instruments and Statements on human rights. 28 The latter include®® the Harare Declaration of
Human Rights (1989), The Banjul Affirmation (1990), Abuja Confirmation (1991), Balliol Statement
(1992) and The Bloemfontein Statement (1993).

In legal science, some of the rights have been extended to persons who under the law are legal
persons but not natural persons or human beings. Such rights include the right to fair hearing. The
New Zealand’s Bill of Rights®®°, in its section 29, expressly states that: “Except where the provisions
of this Bill of Rights otherwise provide, the provisions of this Bill of Rights apply, so far as
practicable, for the benefit of all legal persons as well as for the benefit of all natural persons”. There
is no gainsaying the fact that the concept of legal personality covers human beings and non-human
beings or artificial persons like corporations. Again, the reading of some national constitutions that
contain Bill of Rights or Fundamental Human Rights, will reveal that some of the rights are
applicable only to human beings; while others are applicable to “‘everyone’” or “‘persons’”.?* It is

not enough conceptualizing human rights as being inherent in human beings.

28 Ishay MR The History of Human Rights; From Ancient Times to the Globalisation Era (2004) 3.

234 Archibold C “The incorporation of civic and social rights in domestic law” in Coicaud et al supra note 98 at 56; see also
Honderich T (ed.) The Oxford Companion to Philosophy (1995).

23 Nnaemeka—Agu P “The Role of Lawyers in the Protection and Advancement of Human Rights” (1992) 18 CLR 735.

236 The relationship between human rights and fundamental rights is discussed latter in this chapter.

287 See for example, Okpara O “ Nature of Human Rights” in Okpara O (ed.) Human Rights Law and Practice in Nigeria

Vol. (2005) 36-38; Ajomo MA “Fundamental Human Rights Under the Nigerian Constitution” in Kalu A and Osinbajo

Y (eds.) Perspectives on Human Rights (1992) 77.

Details are given infra.

See Interights Developing Human Rights Jurisprudence, Volume 7 (1998) 219-237.

20 New Zealand Bill of Rights Act No 109 of 1990.

2 Rights to life and fair hearing, for example, are available to everyone; but the right to vote is limited to citizens.
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Human rights are universal and inalienable rights available to legal persons whether natural or
artificial persons. Unlike human beings, not all the rights are available to corporate personalities by
virtue of their status. Example has earlier been given of the right to vote in elections which is
guaranteed to citizens only.

2.4.2 Fundamental rightsashuman rights

Human rights should not by virtue of the conceptualization of their indivisibility, be
graduated or ranked in the order of importance. The Nigerian Bill of Rights is contained in
Chapter IV of the 1999 Constitution and the human rights which are guaranteed constitutional
protection are called fundamental rights. Does it mean that the rights so protected for example,
the rights to privacy and fair hearing are more fundamental than other human rights and enjoy
primacy over them? What then are fundamental rights and what is the relationship between them
and human rights? Some scholars and jurists have tried to define fundamental rights. It has to be
pointed out that the definition of fundamental rights is less problematic than that of human rights
and the jurisprudential polemics are not as intense as in the case of human rights.

Justice Kayode Eso posits that fundamental rights “are not just mere rights. They are

fundamental. They belong to the citizen. The Rights have always existed even before

242
orderliness prescribed rules for the manner they are to be sought’. It is important to state

again that not all the rights belong to citizens; some are for the benefits of ‘‘any person’’ or
“‘person’’ or ‘‘every person.”” Adio J.S.C is of the view that a fundamental right is a right
guaranteed in the Nigerian constitution and that it is a right which every person is entitled to
when he is not subject to the disabilities prescribed in the constitution, *‘to enjoy by virtue of
being a human being. They are so basic and fundamental that they are entrenched in a particular
chapter of the constitution’”.?** “‘Fundamental rights,”” according to Justice Niki Tobi,®** ““inhere
in man because they are part of man.”” In the case of Ransome-Kuti v A-G, Federation, Eso J.S.C
had this to say of the nature of fundamental right: “...It is a right which stands above the ordinary

laws of the land and which in fact is antecedent to the political society itself. It is a primary

245
condition to a civilised existence...”

242 Saudu v Abdullahi (1989) 4 NWLR (Pt. 116) 387 at 419 para C.

23 Odogu v A-G Federation (1989) 4 NWLR (Pt. 116) at 419 para C. Harmathy A, “Report on issue of fundamental rights in the Practice of
the Court of Justice and the Constitutional Courts (of the Slovak Republic)”, Strasbourg 29 June 2006 CCS 2006/05, said:
““...Fundamental rights form an important part of the identity of the different societies rooted in history, social and political culture.
The choice of human rights is about the choice of fundamental values.” It is clear that this definition sees “fundamental rights” from the
perspective of “fundamental values”.

204 F.RN. v Ifegwu (2003) 15 NWLR (Pt. 842) 113 at 217 para A.

25 Ransome Kuti v A-G, Federation (1985) 2 NWLR (pt. 10) 211 at 229-230; See also Badgjor v Minister of Education (1996) 9-10 SCNJ
51. fundamental rights have also been described as “ those Human Rights which are selected from the plethora of Human Rights and
entrenched, guaranteed and protected by the constitution which is the fundamental law of the land”: Nnabue U Rights of the Child in
Nigeria (2002) 16.
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Justice Chike Idigbe started by posing the question: ““What then is a fundamental right?”

He then answered that:

As we all know, a legal right is that which the law protects and which can be
enforced in courts of law; in other words, it is protected and enforced by the
ordinary law of the land i.e the law created by the political sovereign which is
Parliament. But there exist other rights which stand above the ordinary laws of
the land and which are antecedent to the political society itself. These rights are
indeed, primary conditions to any civilised existence. In societies governed
under a written constitution these rights are not only protected, but are also
guaranteed, by that Constitution. These rights are termed fundamental rights
because not only, as the very term “fundamental” suggests, they are the primary
conditions to civilised existence but, unlike the ordinary laws of the land which
can be freely altered or changed by the Legislature (i.e in the ordinary process of
legislation), they cannot easily be altered by Parliament (i.e the Legislature). 2

Obiaraeri argues that “they (fundamental rights) are fundamental because they have been
guaranteed by the fundamental law of the land, that is to say the constitution. Human rights are
of much wider concept and apply at the international level. Human rights includes (sic) much
more than the domestically guaranteed rights”.?’

Okpara argues that: “ordinarily, fundamental rights are so called because they are
entrenched in the Constitution.”?*® He later said that the notion of fundamental rights is limited in

scope and is confined within the realm of domestic law.”%*° Perrott argued that:

Such rights are properly called fundamental when they are expressed in, or
guaranteed by, laws which are basic or pre-eminent laws of the legal system in
question, e.g rights specified in a written constitution, or in judgments of a
superior court interpreting the Constitution, or in enactments of a legislature
designed to render the constitution more specific in a certain area.”*

Perrott’s description is flawed. Judgments of a superior court interpreting the constitution

are not and cannot be regarded as being part of the ‘‘basic or pre-eminent laws of the legal

251
system.””  Having regard to the foregoing definitions or descriptions of fundamental rights, the

nature or the character of fundamental rights would suggest that they are human rights specially
and domestically protected by the fundamental, basic, supreme law or constitution of a nation.

They are justiciable and enforceable in the manner set out and guaranteed by law.

28 |digbe C ““Fundamental Rights Provisions in the Constitution’” in All Nigeria Judges Conference Papers 8th-

16th March 1982 (1983) 41-42.

Obiaraeri NO Human Rights in Nigeria—Millenium Perspective (2001) 30.

Okpara “Nature of Human Rights” at 51.

29 Okpara at 65.

20 Pperrott, D.L ““The Logic of Fundamental Rights’* in J.W Bridge et al (eds) (107) 8.
AL gypra.
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252
In Uzoukwu v Ezeonu 11, the President of the Court of Appeal, Justice Nasir who wrote

the lead judgment explained that:

Due to the development of Constitutional law in this field (of human rights) distinct
difference has emerged between “Fundamental Rights” and “Human Rights”. It may
be recalled that human rights were derived from and out of the wider concept of
natural rights. They are rights which every civilise society must accept as belonging
to each person as human being. These were termed human rights. When the United
Nations made its declaration it was in respect of “Human Rights” as it was envisaged
that certain rights belong to all human beings irrespective of citizenship, race,
religion and so on. This has now formed part of International Law.**®

In respect of fundamental rights, Nasir P.C.A. further stated that “Fundamental Rights remain

in the realm of domestic law. They are fundamental because they have been guaranteed by the

fundamental law of the country: that is by the Constitution”.254 The distinction Justice Nasir sought
to make between human rights and fundamental rights pales into insignificance. Human rights and
fundamental rights are interconnected, interrelated and interdependent. Fundamental rights are part of
a whole, that is, part of the jurisprudence on human rights. Both have their origin in the concept of
natural rights. But as rightly argued by Nwabueze, human rights cannot not be asserted as legal

claims against any one, be it the state or the individual by virtue of the law of nature or divine law of
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God. Both are primary conditions for civilised existence. They are universal in that they are

inherent in human kind though there are exceptions; some rights like the right to fair hearing are also
available to non-human beings like corporate entities. In some cases, both are available to all
persons; in other cases they are available to citizens only, like the right to vote, right to join political
parties and the right to contest election. Fundamental rights are guaranteed and protected by the
constitution. Human rights are protected by international human rights instruments and in some cases
they are domesticated by municipal law.

In some international affirmations, declarations and statements, there is a synthesis of the two

concepts into what is called—Fundamental Human Rights. Some Nigerian courts, including the

256 257
Supreme Court, have adopted that terminology. In F.RN. v Ifegwu, Uwaifo J.S.C. boldly

258
pronounced that ‘*Fundamental rights are regarded as part of human rights.””  Understandably so,
as fundamental rights guaranteed by the Nigerian constitution do not cover all human rights.
Economic, social and cultural rights which are human rights, though expressly recognised by the

constitution, are made non-justiciable.

22 Uzoukwu v Ezeonu 11 (1991) 6 NWLR (Pt. 200) 708.

23 gqupra 760-761 paras H-A.

4 gypra at 761 para A.

%5 Nwabueze BO Constitutional Democracy in Africa Volume 2 (2003) 7.

26 gee for example, F.R.N V Ifegwu (2003) 15 NWLR (Pt 842) 113, 199 paras E-F.
37 Supra at 149,

%8 gypraat 185 para B.
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The fundamental rights provisions in the Nigerian constitution do not encompass all the
human rights mentioned in the Universal Declaration of Human Rights and the elaborate
provisions of the International Convention on Civil and Political Rights and the International
Convention on Economic, Social and Cultural Rights. Some of the rights not covered are set out
in Chapter Il of the constitution, as the fundamental objectives and directive principles of state
policy.

Falana opines that in the Nigerian context, ‘‘the terms ‘human rights’ and “fundamental
rights’ are always used interchangeably.”’**® Okpara is of the same view.?®® This author agrees
with both of them. Similarly, Ogbu contends that: “Human rights remain so, whether they occur
in international plane or within municipal confines and whether they are called ‘human rights’ or
‘fundamental rights’ or ‘fundamental human rights.””?* In this study, fundamental rights are
regarded as part of human rights and both terms will in certain circumstances be used
interchangeably.

2.4.3 Indivishbility, universalism and relativism of human rights

In spite of the categorization of human rights into civil and political rights, and social,
economic and cultural rights, there is no water-tight division between them. They complement each
other in the sense that the enjoyment of political rights cannot be isolated from that of socio—
economic rights. They are interconnected and interdependent and they cannot be graduated in order
of importance. The right to life means nothing in the absence of the right to food. A person who has
nothing to eat or who is faced with acute starvation can hardly enjoy the right to life.

In 1993, the World Conference on Human Rights declared and affirmed that *“...all human
rights are universal, indivisible and interdependent and interrelated. The international community
must treat human rights globally in a fair and equal manner, on the same footing, and with the same
emphasis”.?®> The International Covenant on Civil and Political Rights (ICCPR) recognizes:
““The ideal of free human beings enjoying civil and political freedom from fear and want can
only be achieved if conditions are created whereby everyone may enjoy his civil and political

rights, as well as his economic, social and cultural rights.”*%

%9 Falana, F Fundamental Right Enforcement (2004) 4.

260 Okpara Human Rights Law and Practice in Nigeria Vol 1 at 51.

%61 Ogbu, ON Human Rights Law and Practice in Nigeria: An Introduction (1999) 31.

%2 The Vienna Declaration and Programme of Action, World Conference on Human Rights, Vienna 14-25 June
1993, UN Doc. A/ Conf. 157/23, of 12 July 1993, para 5. See also para 1.

263 See its Preamble. ICESCR has an almost identical paragraph in its preamble too.
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The New Delhi Statement on the justiciability of economic, social and cultural rights in
South Asia recognised that human rights are indivisible and interdependent and that the rights
entrenched in the International Covenant on Economic, Social and Cultural Rights (ICESCR)
and, where relevant, the Directive/Fundamental Principles of State Policy contained in some
national constitutions represent statements of clear legal obligation for the States concerned.
It further proclaims that the principles anticipated in those documents give direction to the States
concerned in addition to giving content and meaning to fundamental rights enshrined in those
constitutions.?*

In New Patriotic Party v Inspector—-General of Police Accra®®®, the Supreme Court of
Ghana held:

All human rights and fundamental freedom are indivisible and interdependent:
equal attention and urgent consideration should be given to the
implementation, promotion and protection of civil, political, economic, social
and cultural rights. In the last resort, they are all-exercisable within a societal
context and impose obligations on the state and its agencies as well as on the
individual not to derogate from these rights and freedom.

The Harare Declaration on Human Rights notes that ‘“there is a close inter-linkage between civil
and political rights and economic and social rights; neither category of human rights can be fully
realized without the enjoyment of the other.””?®® The Supreme Court of India said that both are
complementary, ““neither part being superior to the other.””%®".

Some writers have also recognized the interconnectivity, interdependence and indivisibility
of human rights. Amartya Sen, for example, emphasizes the ‘‘extensive interconnections
between freedoms and the understanding and fulfillment of economic needs.””?*® Keller argued
that civil and political rights and economic, social and cultural rights “‘are inextricably
intertwined.””?®® Directive Principles of State Policy have direct relationship with economic,
social and cultural rights specified in the ICESCR*®. They also enjoy interconnectivity and

interdependence with political rights.

264 Statement of Conclusions, Workshop organised by the UN Office of the High Commissioner for Human Rights on the

Justiciability of Economic, Social and Cultural Rights in South Asia New Delhi 17-18 November 2001, para 10.
265 (2000) 2 HRLRA 1 at 79, para A-B. The Supreme Court thereby adopted the Statement by the Committee of Experts in
the Report on the Proposals for a Draft Constitution of Ghana at page 62 para 128.
Harare Declaration on Human Rights, being the Concluding Statement of the Judicial Colloquium on the domestic
application of international human rights norms held in Harare, Zimbabwe, 19-22 April, 1989 .
%7 gate of Kerala v N.M. Thomas 1976 2 SCC 310 at 367.
%8 gen A, Development as Freedom (1999) 147.
%9 Keller LM “The Indivisibility of Economic and Political Rights’” (July 2001) (Vol 1:3) Human Rights and Human
Welfare Vol 1:3-July 2001, 2001, 13; see also Kothazi J. “*Social Rights and the Indian Constitution’” 2004(2) Law,
Social Justice & Global Development Journal (LGD) http://www.go.warwick.ac.uk/elj/lgd/2004_2/kothari [visited on 13
February 2006].
See Final Report of the Committee on Review of Indian Constitution. Chapter 3
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The African Chapter on Human and Peoples’ Rights, in its preamble, inter alia states:
*“...that civil and political rights cannot be dissociated from economic, social and cultural rights
in their conception as well as universality and that the satisfaction of economic, social and
cultural rights is a guarantee for the enjoyment of civil and political rights”. Notwithstanding that
various international instruments, declarations and statements have not only recognized but
proclaimed that civil and political rights and economic, social and cultural rights are
interconnected, interdependent, interrelated and indivisible, they still accord primacy to political
rights over economic rights.

Article 2(1) of ICESCR enjoins each state party ‘‘to take steps... to the maximum of its
available resources, with a view of achieving progressively the full realization of the rights
recognised in the present Covenant by all appropriate means, including particularly the adoption
of legislative measures”.?"* Alston and Quinn noted that the provisions should not be seen “‘as an
escape hatch for states whose performance failed to match their abilities or as a lessening of state
obligations. It (should be) viewed and defended simply as a necessary accommodation to the
vagaries of economic circumstances’”.?’?

In practice, States use the provision as ‘‘escape hatch’’ to create a dichotomy between
political and economic rights; subordinating the latter to the former and escaping from their
obligations under the Covenant. The Covenant qualified their obligations and they are taking
advantage of same. Arambulo rightly states that “*...despite its prominence in many human
rights documents as a permanent fixture in preambular paragraphs, the general understanding of
the notion of indivisibility has remained superficial and vague, and in practice, the divisions
between human rights continue to be sustained in the UN organs, including the treaty bodies

themselves’’.?"
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Emphasis supplied.

Alston P & Quinn G “* The Nature and Scope of States Parties’ Obligations under the International Covenant on
Economic, Social and Cultural Rights’” (1987)(9) Human Rights Quarterly 156-229.

Arambulo K “Giving meaning to Economic, Social and Cultural rights: A Continuing Struggle” (2003)(3) Human
Rights and Human Welfare 117. Sandra Liebenberg similarly argues that the normative separation of the two
groups of rights has been reinforced by the provision of different enforcement mechanisms. Consequently, an
independent, expert body was created under ICCPR called the Human Rights Committee, and which has the
mandate to supervise States parties obligations under the covenant. This is further to a periodic reporting procedure,
an optional protocol was adopted to the ICCPR which allowed the Human Rights Commission to consider
communications of individuals claming to be victims of the rights violations contained in the Covenant. According
to her, this supervision of States parties obligations under the ICESCR was left to a working Group appointed by
the UN Economic and Social Council. The result of this institutional differentiation, the two groups of rights, Civil
and Political rights continue to benefit from the experience and evolving jurisprudence generated by an adjudicative
procedure, when the supervision system for socio- economic rights was weak and ineffective: Liebenberg S
““Judicial and Civil Society” initiatives in the Development of Economic and Social Rights in the Commonwealth
http://www.communitylawcentre.org.za/ser/docs_2002/CHR_Millennium_Report.doc [accessed on 13 February
2006].
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Arambulo went on to argue that in order to appreciate what the notion of indivisibility
means in practical terms, there is the need to move beyond theory and conceptual analysis.
Indivisibility he opines necessarily means the application of holistic rights—based approach to
activities geared towards the protection and promotion of human rights, including economic,
social and cultural rights.?™

To lend support to Arambulo’s claim that the proclamation of the indivisibility of human
rights by international human rights documents is “‘superficial and vague,’” attention is drawn,
for example, to the Georgetown Conclusions which clearly recognises that: “*both civil and
political rights and economic and cultural rights are integral, indivisible and complementary
parts of one coherent system of global human rights’*.2”® Disappointedly, it went on to state that
““However even those economic, social and cultural rights which are not justiciable can serve as
vital points of reference for judges as they interpret their constitutions and develop the common
law...”%"® The preference for the primacy of civil and political rights over economic, social and
political rights has been replicated in several national constitutions. Civil and political rights
receive extensive protection through their inclusion in the national constitutions as justiciable
and enforceable rights. While socio-economic rights do in few national constitution.?”’

Closely related to the indivisibility of human rights, is the discourse on the universalism
and relativism of human rights. As would be seen shortly, the universalism and relativism debate
on human rights is very intense among scholars, writers, defenders and promoters of human
rights. While some are affirming the universality of human rights, others are questioning it,
sometimes introducing the notion of relativism. The first known attempt at the
internationalization and universalization of human rights norms was through the Universal
Declaration of Human Rights (UDHR) in 1948.27
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Arambulo “Giving meaning to Economic, Social and Cultural Rights: A continuing Struggle” 117.

The Georgetown Conclusions on the Judicial Colloquium on the Domestic Application of International
Human Rights Norms Held in Georgetown, Guyana 3-5 September 1996, Para 7. Equally, the Balliol
Statement of 1992 on the Judicial Colloquium held at Balliol College, Oxford From 21-23 September 1992,
similarly recognised that “the rights are integral and complementary’” and that *‘ not all rights are justiciable
in themselves.”” See para 5 thereof.

Supra

See for example Article 37 of the Indian Constitution and Section 6(6)(c) of the 1999 Constitution of
Nigeria.

278 Adopted and proclaimed by General Assembly Resolution 217A(I11) of 10 December 1948.
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The Universal Declaration is said to be the “foundational international legal instrument’”?"

on the universalization of human rights. The Declaration provides that: “Member States have
pledged themselves to achieve, in co-operation with the United Nations, the promoting of
universal respect for and observance of human rights and fundamental freedoms.”?* Soon after
the text of UDHR was released in 1948, the American Anthropological Association (AAA)
published a written statement wherein it rejected the universality of international human rights
norms. It was argued that the rights and freedoms articulated in UDHR were non-universal,
culturally, ideologically and politically. The Association viewed with concern the hypocrisy of

the colonial regime which packaged and signed UDHR while they committed gross violations of

the rights of the colonized people.?®

UDHR is the bedrock of international human rights regime. The universalism of human rights
was given impetus, strength and emphasis by the Vienna Declaration and Programme of Action.?®

It provides as follows:

The World Conference on Human Rights reaffirm the solemn commitment of all
States to fulfill their obligations to promote universal respect for, and
observance and protection of, all human rights and fundamental freedoms for all
in accordance with the Charter of the United Nations, other instruments relating
to human rights, and international law. The universal nature of these rights and
freedom is beyond question.?®®

The Declaration goes further to state with considerable emphasis that:

All human rights are universal, indivisible and interdependent and interrelated.
The international community must treat human rights globally in a fair and equal
manner, on the same footing, and with the same emphasis. While the
significance of national and regional particularities and various historical,
cultural and religious backgrounds must be borne in mind, it is the duty of
States, regardless of their political, economic and cultural systems, to promote
and protect all human rights and fundamental freedoms. 2

2% Donnelly J. “The Relative Universality of Human Rights” Human Rights and Human Welfare Working

Paper No 33 http://www.du-edu/gsis/hrhw/working/2006/33-donnelly-2006.pdf [accessed on 15 January
2006]; forthcoming in Human Right Quarterly.

Supra, Article 6 of the Preamble [Emphasis supplied].

Fox DJ “Women’s Human Rights in Africa: Beyond the Debate over the, Universality or Relativity of Human
Rights African Studies Quarterly (online Journal) http:web.Africa.utl.edu/asg/v2/v2i3az.htm [accessed on 4
January 2007].

Vienna Declaration and Programme of Action, World Conference on Human Rights, Vienna 14-25 June
1993.

Vienna Declaration and Programme of Action, para 1 (Emphasis supplied). The United Nations Millennium
Declaration, UNGA Resolution 55/2 of 8 September 2000, para 3 provides: “We affirm our commitment to
the purposes and principles of the Charter of United Nations, which have proved timeless and universal...”
[Emphasis supplied].

Supra para 5.
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There is the temptation to argue that the foregoing provision of the Vienna Declaration and
Programme of Action has introduced some relativitism into the concept of universalism. In
extreme case, it could also be said that it recognised both universalism and relativitism in the
notion of human rights.”® This will appear to be contradictory.

The African Charter also canvasses the universality of human rights which it did in a
radical way. It states that the right to development, civil and political rights cannot be separated
from social, economic and cultural rights “in their conception and as well as universality.”?%
The development of an international human rights order or international human rights regime
and the universalization of human rights norms contained in several international and regional
human rights instruments have not stemmed the controversy over the debate on the universalism
and relativism in human rights. Donnelly has made very substantial contribution to the debate.?’
Central to Donnelly’s works is the argument in favour of a form of universalism which
accommaodates substantial space for important claims of relativism or “ the relative universality”
of human rights.?® As said earlier, canvassing for some relativism in the universalism of human
rights appears contradictory. But in practical terms that may not be so.

The perspective in this text of some relativism in universalism of human rights is slightly
different from Donnelly’s own perspective on the issue of human rights in pre-colonial Africa.
The right to fair hearing is universal in nature. The Igbo, Efik and Yoruba people of Nigeria have
the concept ingrained in their respective customary jurisprudence prior to colonialism in Africa.
First and foremost, what gives primary sustenance, foundation and *“validity” to the concept of
fair hearing in the traditional societies is the tradition of the people. It also gives due recognition

to the concept of fair hearing as a human right in a communitarian setting.?*

%85 Universalists and cultural relativists can use this paragraph to support of their respective positions or claims

to universalism and relativism..

See the 8" preamble African Charter on Human and Peoples’ Rights (Ratification and Enforcement) Act,
Laws of the Federation of Nigeria 1990, Cap 10.

He has done this through his literature spanning over two decades. His works include Donnelly J “Human
Rights and Human Dignity: An Analytic Critique of Non-Western Human Rights Conceptions” (1982) 76
American Political Science Review 303-316; Donnelly J “Cultural Relativism and Universal Human Rights”
(1984) 6 Human Rights Quarterly 400-419; Donnelly J Universal Human Rights in Theory and Practice
(1989); Donnelly J “ Traditional Values and Universal Human Rights: Caste in India” in Welch CEJ and
Leary VA (eds.) Asian Perspectives on Human Rights (1990); Donnelly J “Post-Cold War Reflections on
International Human Rights” (1994) 8 Ethics and International Affairs 97-118; Donnelly J. “Conversing with
Straw Men While Ignoring Dictators: A Reply to Roger Ames” (1997) Ethics and International Affairs 207-
214; Donnelly J “Human Rights and Asian Values: A Defence of ‘Western” Universalism’’ in Bauer JR and
Bell DA (eds.) The East Asian Challenge for Human Rights (1999) and Donnelly J Universal Human
Rightsin Theory and Practice (2003).

This is reflected in his works supra.

% See para 2.4.4 of this Chapter.
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The universalism of human rights means that all societies recognize and have notions of
human rights. Some are well developed than others. Equally, there is universality in the
violations of human rights. No society whether primitive, advanced, civilized, developed or
developing is isolated from human rights violations. The very act of violation does not repudiate
the concept of universalism. What is important is whether there is a system established to remedy
the infractions of human rights. Societies have in diverse ways provided traditional, customary,
cultural or legal mechanism for the redress of these violations.

Brown took a direct shot at universality and argued that “‘the current international human

rights regime, far from being genuinely ‘universal’ is actually a form of cultural imperalism,

promoting the values of one civilization, that of the “‘West’” and undermining those of others’”.>®

He refers to the fact that Confucians and other promoters of ‘*Asian values’ criticise the
individualism of Western notions of human rights; they favour family and extended kin group
values. He also argues that some Islamists reject the claim to gender equality and religious
freedom.

Lama contributing to the debate, disagrees with those who argue that universality of human

rights cannot apply to Asia and other third world countries. He argues that:

Some Asian governments have contended that the standards of human rights
laid down in the Universal Declaration of Human Rights are those advocated by
the West and cannot be applied to Asia and other parts of the Third World
because of differences in culture and differences in social and economic
development. | do not share this view and | am convinced that the majority of
Asian people do not support this view either, for it is the inherent nature of all
human beings to yearn for freedom, equality and dignity, and they have an equal
right to achieve that. | do not see any contradiction between the need for
economic development and the need for respect of human rights.**

On the effect of cultures, religions and traditions on the issue of universality, he argued further
that:

The rich diversity of cultures and religions should help to strengthen the
fundamental human rights in all communities. Because underlying this diversity
are fundamental principles that bind us all as members of the same human
family. Diversity and traditions can never justify the violations of human rights.
Thus discrimination of persons from a different race, of women, and of weaker
sections of the society may be traditional in some religions, but if they are
inconsistent with universally recognized human rights, these forms of behaviour
must change. The universal principles of equality of all human beings must take
precedence.’*

20 Brown C “Universal Human Rights: A Critique” in Patman RG (ed) Universal Human Rights (2000) 33.
29 Lama D “ Human Rights and Universal Responsibility” text of a paper delivered at the Non-Governmental
Organization, The United Nations World Conference on Human Rights, Vienna Austria, 15 June 1993.

22 gypra.
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Japan is an Asian country. It cannot be denied that it has “Asian values” or cultures and
traditions that are either peculiar to the Asian societies or to the Japanese society. Since the
Japanese Constitution came into force in 1948, post-war Japan has developed a culture and a
practice of constitutionalism that could be regarded as the most enduring in Asia and one of the
most successful in the world. Its rights regime and the mechanism of rights protection have never
been compromised by the so called “Asian values”. The lesson here is that culture and tradition
do not necessarily counter the notion of the universality of human rights. They may and
sometimes do affect the quality and quantum of rights available to individuals or groups in a
society. But just as human rights is an evolving concept, culture and tradition are equally
dynamic and evolving. Several obnoxious customs and traditions have over a period of time
gone through self-correction or have undergone changes in tune with modernity or contemporary
ideas and practices. Obnoxious practices based on culture or tradition cut across all societies.

Donnelly argues that:

In twenty years of working with issues of cultural relativism, I have developed a
simple test that | pose to skeptical audiences. Which rights in the Universal
Declaration, | ask, does your society or culture reject? Rarely has a single full
right (other than right to private property) been rejected. Never has it been
suggested to me that as many as four should be eliminated. g3

Donnelly further posits that: “I will defend a weak cultural relativist position (strong

universalist) that permits deviations from international human rights norms primarily at the level

294
of form or implementation”’.  Magnarella postulates that individuals cannot expect to exercise

natural rights on the basis of an assumed universal moral standard except if these rights have
been promulgated into positive law and are backed up by a law enforcement mechanism. 2% He
maintains that “unless these presumed natural rights are rendered specific as to rights and duty
holders and content, they will be subject to controversy. The application of natural reason does
not necessarily result in a general consensus.”®* In his view, “universally recognized, judicial

enforcement mechanism do not exist”.?%’
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Donnelly J, Universal Human Rightsin Theory and Practice (2003) 94.

Donnelly supra at 90.

Magnarella PJ ““*Questioning the Universality of Human Rights’” Human Rights & Human Welfare Volume
3:1Winter 2003, 16: He was reviewing the following books: Patman RG (ed) Universal Human Rights
(2000); Meijer M (ed), Dealing with Human Rights: Asian and Western Views on the Value of Human Rights
(2001); Hayden P: The Philosophy of Human Rights (2001).

Magnarella supra at 16-17.

Magnarella supra at 17.
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Uniformity in the enforcement of human rights it must be conceded is difficult to achieve. But
uniform mechanism for the enforcement of human rights is not what confers universality. Uniform
enforcement may not even be possible in a country that operates a confederal or federal system of
government. In a true federalism, each state may have its own enforcement mechanism. What is
important is that each state or nation or region recognizes that a particular conduct offends human
dignity and worth or human rights.

Again, several human rights provisions in several international human rights instruments can
be enforced without being promulgated into positive law. The trials of some of the war criminals in
Nuremberg Germany after the Second World War for offences against humanity were not based on
any national positive law. The same situation applies to Rwanda where there are on going trials of
some persons for genocide and offences against humanity, among other offences.

Magnarella also argues that many states are reluctant to see to the enforcement of human
rights; and those who generally respect human rights oppose international supervision. He gives the
example of United States that refuses to give recognition to the jurisdiction of any international
human rights court including the new International Criminal Court.>*® The ambivalent and
contradictory conduct of United States over human rights issues is usually cited as one of the reasons
for questioning the universality of human rights norms. US stands accused of tolerating human rights
abusers like Israel, while condemning and isolating other abusers such as North Korea and Cuba. It is
wrong to use the practice of relativism and selectivism over human rights violations by US to
question the universality of human rights norms.

Similarly, deconstructing the conceptualization of universal human rights based on its alleged
Western origin or that it is a form of western cultural imperalism or the advancement of
Eurocentrism, is faulty. Donnelly rightly argues that *‘... human rights are too important to be
rejected or accepted on the basis of their origins,”>* but he is wrong in claiming that they originated
in the West. Falk while reacting to the above position, said that “*it is not a matter of acceptance or
rejection, but the realization that in a system so heavily dependent on patterns of voluntary
compliance and normative socialization, the exclusion of participation at the origins may create a
distance from the legitimating pulls toward compliance felt in Western societies”.*® In any event, as
rightly pointed out by Brown, the term *“West’’ is an analytical construct; it is not descriptive of any
real unity and consequently, “‘there are as many “Wests’ as we want to be, none of which can claim

authenticity.®*

298
299

Magnarella “Questioning the University of Human Rights” 17

Donnelly Universal Human Rightsin Theory and Practice at 70.

800 Falk R “Affirming “Universal Human Rights” (2003) (3) Human Rights and Human Welfare 80; he was reviewing
Donnelly’s supra.

%L Brown “Universal Human Rights: A Critique” at 33.
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The universalisation of human rights entails that in matters of human rights enforcement,
non-citizens shall not be treated differently from citizens. In other words, there shall be no
discrimination in the quantum of right enjoyed by persons within a country on ground of
nationality. The activities of the United States Government and its agencies post-September 11,
appear to belie that notion. It would be recalled that on 11 September 2001, hijackers, mid-air,
took four airplanes and turned them into instruments of terror. Their unprecedented act of
criminality and terrorism, left some 3000 people dead, led to the total destruction of the World
Trade Center, New York and a destruction of a part of Pentagon, American Defence
Headquarters and its symbol of military might.

In a bid to contain this act of terrorism, the U.S **has witnessed a persistent, deliberate and
unwarranted erosion of basic rights against abusive government power that are guaranteed by the
U.S Constitution and international human rights law’’.%%* Because the hijackers were all male,
Muslim and citizens of Middle Eastern countries, the victims of these selective human rights
abuses by U.S law enforcement agencies are Muslim men who are not US citizens.*®

Universalism as opposed to relativism strengthens the notion of human rights. If national
regimes are free to interpret the notions of human rights entirely within their own context and
circumstances, there will be no need for the international community to intervene and protect
human rights violations based on the universal understanding of the concept. Saddam Hussein
and the Talibans would have had basis in respectively arguing that within their context, there
were no human rights violations in Iraq and Afghanistan while their regimes lasted. Various
Nigerian past dictators would have also argued in the same vein.*%*

2.4.4. Human rightsin pre-colonial Africa

Having considered the question of the universalism of human rights,*®

this study shall
explore the concept within pre-colonial Africa to determine whether human rights existed in
African societies prior to colonialism. Perhaps it needs to be restated that it was only during the
middle of the last century that research into pre-colonial African history and oral traditions
started.*® This drawback affects any study relating to pre-colonial Africa, be it constitutionalism,

human rights or democracy. However, substantial data exist to aid an exploration of the subject.

%2 Human Rights Watch, “United States. Presumption of Guilt: Human Rights Abuses of Post-September 11

Detainees” Vol. 14, No. 4(9)-August 2002, 3.
0 gqupraat 4.
%4 Sych relativism would destroy the concept of human rights.
%05 Chapter 2 section 2.3.3
%6 gquprasection 2.4.3
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Like in any other study, there is hardly any agreement among researchers, scholars and
writers, whether philosophers, political scientists or anthropologists on the concept of human
rights in pre-colonial Africa. Those who contend that they did exist and those who regard the
idea as merely romantic, argue their respective positions with passion and vigour.

What were African social and political structures in pre—colonial Africa? African social
structures or societies are founded on the ideals of humanism, communalism or
communitarianism. According to Okany, Africa’s sense of brotherhood and fellowship
constitutes the foundation of African humanism.®**” He explained that the spontaneous
demonstration of feeling for each other and “this sense of obligation and the belief that we are
our brother’s keeper has held us together and preserved our solidarity and integrity. It constitutes
the material, moral, spiritual and cultural bedrock of our communal life.”® Africans feel that
they are collectively bonded to each other and to their respective communities. This sense of
brotherhood, humanism and collectivism pervade the entire spectrum of the continent’s social
life. Indigenous African societies are not only humanistic; they are also communalistic in
character.

The individuals live for communal and public good; values are based on the principles of
communality. With individuals constituting the membership of the communities, they enjoy
interdependent relationships in the pursuit of communal goals. In other words, the individual
does not exist for himself alone, but for his community. The life of the individual is respected.
The murder of an individual in the Igbo society could lead to an entire family or kindred going
into exile to avoid the wrath of the family of the victim and the community. The individuals
work very hard to secure communal happiness. The community in turn guarantees rights and
protection to the individuals. Primarily, lands are communally owned. Family and individual
ownership evolve from communal ownership. Individualism is a crucial factor in the
conceptualization of human rights. Because of this emphasis on communalism, the question is
whether African societies can apart from communal or group rights, sustain individual rights

which are the foundation of human rights? According to Gyekye:

Communalism may be defined as the doctrine that the group (that is, the society)
constitutes the focus of the activities of the individual members of the society.
The doctrine places emphasis on the activity and success of the wider society
rather than, though not necessarily at the expense of, or to the detriment of the
individual **

%7 Okany MC Osagyefo Dr Kwame Nkrumah: The Legend of African Nationalism (2005) 359.
%8 Supra.
%9 Gyekye K An Essay on African Philosophical Thought: The Akan Conceptual Scheme (1987) 154.
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Focusing on the Yoruba traditional culture, Gbadegesin posits that the value that it places
on communal existence, emphasizes, among others, fellow-feeling and solidarity and this in turn
leads directly to the social order of communalism.*'° Onwuachi’s emphasis is on what he calls
African spiritual communalism. This he argues is derivable from African indigenous principles
of “live and let live; collective sharing; common concern for one another; sense of belonging
together; social Justice; economic progress and viability for all; and the African indigenous
political process of participatory democracy.” 3

African communitarianism or communalism or humanism does not imply total absence of
individual rights. Communality recognizes individuality and protects it and the rights
appertaining thereto. The dynamics of communality and interdependence recognize not only self
actualization of the individual, but his status, dignity and worth. It emphasizes at the same time
the pursuit of communal ethos, goals, values and good by the individual members that could be
regarded as communal beings. Communalism does not amount to a negation of individual rights.

In the view of Gyekye:

The respect for human dignity, a natural or fundamental attribute of the person
which cannot, as such, be set at naught by the communal structure, generates
regard for personal rights. The reason is that the natural membership of the
individual person in a community cannot rob him of his dignity or worth, a
fundamental and inalienable attribute he possesses as a person.**?

“The concept of human rights,” Khushalani argued, “can be traced to the origin of human
race itself.” * It has been argued earlier that the concept invokes principles that are as old as
antiquity.*** Human rights notions are found in all societies *> but in diverse degrees. It has
forcefully been contended by Elechi®'® that the concept of human rights “is not purely a Western
invention.” Neither did the concept of human rights originate from any part of the world, or from
liberal democracy, as postulated in some quarters. Arguably, all peoples of the world do not
assent to the same basic values and beliefs, but what is certain is that every society has been
concerned with the notion of social justice, the relationship between the individual and his/her

political authorities.*’

30 Gbadegesin S African Philosophy: Traditional Yoruba Philosophy and Contemporary African Realities. (1991) 65.

31 Onwuachi CP “ African Identity and ideology” in Festac “ 77 (1977) 16 (italics in the original).

812 Gyekye K “ Person and Community in African Thought” in Wiredu K and Gyekye K (eds.) Person and Community.
Ghanaian Philosophical Studies 1 (1992) 114; Gyekye supra at 156.

33 Khushalani Y “ Human Rights in Asia and Africa” (1983) 4(4) Human Rights Law Journal 403-442.

314 See section 2.4 of this chapter.

315 Pollis A and Schwab P (eds.) “ Introduction” in Human Rights: Cultural and Ideological Perspectives (1980)xiv.

316 Elechi OO “Human Rights and the African Indigenous Justice System” a paper delivered at the 18" International
Conference of the International Society for the Reform of Criminal Law, 8-12 August 2004, Montreal, Quebec, Canada.

317 Elechi supra.
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Another writer, Wai, observes that “ it is not often remembered that traditional African
societies supported and practiced human rights. Traditional African attitudes, belief, institutions,
and experiences sustained the view that certain rights should be upheld against alleged

necessities of state.”*'® This assertion Donnelly argues, “confuses human rights with limited

government.”3

Wai assertion creates no confusion. It is an expression of human rights based on traditional
African values and beliefs within a limited government. EI-Obaid and Appiagyei-Atua see the

exercise of individual rights in the African traditional society as a reality and not a negation of

320

communal development.”” They argued that:

Rather, the exercise of these rights leads to the attainment of human dignity and
the proper functioning of the community... The issue, therefore, is not a lack of
concept, but the lack of the expression “right”. In fact, the African notion of
rights, described above, is similar to the Western notion of civil and political
rights; the difference lies in regard to the entity (or entities) that ensures, and
benefits from, the exercise of those rights. The African conception of rights is,
therefore, community-based, resulting from the community’s interest in
ensuring and benefiting from the exercise of rights, but personal or individual
rights are emphasized first.**

They were right in their contention that African societies lack the expression of the word
“right”. The relationship between the individual and his community in the African society creates
“right” and *“duties”, notwithstanding that the society lacks words that express or adequately
explain the concepts. After all, “human rights” is a modern term but what it represents has its
origin in humanity or antiquity. M’baye argues in favour of rights in indigenous African society.
He said: “In traditional Africa, rights are inseparable from the idea of duty. They take the form of

a rite, which must be obeyed because it commands like a “categorical imperative’. In this, they

322
tie in, through their spiritualism, with the philosophy of Kant”.  The concern of human rights,

323
Asante posits, is to accord protection to human dignity and which in turn is based on the
intrinsic worth of the person. Unapologetically, he rejects “the notion that human rights concepts

324
are peculiarly or even essentially bourgeois or Western, and without relevance to Africa.”

318 Wai DM “ Human Rights in Sub-Saharan Africa” in Pollis and Schwab Human Rights: Cultural and Ideological

Perspectives at 116.

Donnelly Universal Human Rightsin Theory and Practice at 70.

820 El-Obaid EA and Appiagyei-Atua “ Human Rights in Africa —A New Perspective on Linking the Pass to the Present”

(1996) (41) McGill Law Journal 819-854, 834.

Supra.

822 M’baye K and Ndiaye B “The Organization of African Unity” in Vasak K (ed.) The International Dimensions of Human
Rights (1982) at 588-589.

323 Asante SKB “Nation Building and Human Rights in Emergent African Nations” (1969) 2 Cornell Internal Law Journal

72 at72.

Supra.
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According to Eze “because of the limited legal research in the field of human rights

protection in pre-colonial Africa, it has not proved easy to extract from the mesh of African

325
customary law the actual content of human rights during that period.” Human rights in

traditional African societies cannot be found in customary laws alone. They are reflected in
traditional usages, practices, attitudes and customs. Indeed, they are found in the institutional
structures and practices of traditional African communitarianism or communalism. In spite of
Eze’s cautious approach over the issue of human rights in pre-colonial Africa, he was quick to
concede that he was not denying *“the existence of human rights in traditional African societies,

but the degree to which they were protected must be critically examined in the light of the
326
concrete material living conditions of a given politico-socio-economic formation.”
Deng did a treatise on human rights among the Dinka people of Sudan. He contends that
“some notions of human rights are defined and observed by the Dinkas as part of their total value
system. Respect for human dignity as they see it is an integral part of the principles of conduct

that guide and regulate human relationships and constitutes the sum total of the moral code and

) 327
the social order.”

He argues that ultimately the duty in the observance of these principles is apportioned in
accordance with a person’s position in the social hierarchy or structure as determined by descent,
leadership position, age or gender, notwithstanding that some obligations toward fellow human

. . 328
beings are universal.”" He concluded as follows:

The experience of the Dinka suggests that they clearly had notions of human
rights that formed an integral part of their value system: its overriding goals for
life, its ideals for relationships between people, and its sense of human dignity.
However, the logic of this value system stratified people according to descent,
age, and sex in a way to create inequities that were recognized but tolerated,
since dissidents lacked alternatives. The system was also conservative and
oriented away from change and development. Furthermore, the effectiveness of
the value system diminished as people moved away from the family and the
lineage—oriented sense of the community.**

Wiredu postulates that the Akan society recognizes that human beings are entitled to some rights

330
by virtue of “the intrinsic sociality of human status.”

%5 Eze OC Human Rightsin Africa Some selected Problems (1984) 12.

%26 Eze supra 13.

%7 Deng FM “A Cultural Approach to Human Rights among the Dinka” in An-Na’im AA and Deng FM (eds.)

Human Rightsin Africa: Cross Cultural Perspectives (1990) 271.

Supra.

%9 gypraat 288.

¥ Wiredu K “An Akan Perspective on Human Rights” in An-Na’im and Deng (eds.) Human Rightsin Africa:
Cross Cultrual perspectives at 246.
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He maintains that “membership in town and state brings with it a wider set of rights and
obligations embracing the whole race of humankind.” On punishment and related issues, he

explained that:

...the most important observation is that it was an absolute principle of Akan
justice that no human being could be punished without trial. Neither at the
lineage level nor at any other level of Akan society could a citizen be subjected
to any sort of sanctions without proof of wrongdoing. This principle was so
strongly adhered to that even a dead body was tried before posthumous
punishment was symbolically meted out to him. The best-known example of this
sort of procedure was the reaction to a suicide apparently committed to evade
the consequences of evil conduct. **

It will not be right to argue that traditional African societies in pre-colonial period did not
recognize some notions of what are now known as human rights. In Nigeria for example, the
right to fair hearing and the concept of fairness have undeniably been part of the customary
jurisprudence, tradition and way of life of the Igbo, Yoruba and Efik people, among other ethnic
nationalities in the country. This fact is encapsulated in the traditional concept of the Yorubas as

follows:332 He is king among the wicked who pass judgment after listening to evidence from only
one side. (Agb ti enikan dajo, agba osika) Ear, hear the other side before you pass judgment. (Eti

gbo ekgi ki 0 to dajo). We do not shave a person’s head in his absence. (A ki ifa ori lehin olori).

The Igbo people replicate similar basic principles which are found in Igbo proverbs and
native jurisprudence. They include the following: Do not pass judgment on a man unless you
have heard from him. (A ga anu olu madu tutu ama ya ikpe). Live and let live (Biri ka mbiri). 3%
The kite and the eagle should perch (on the tree). This literally means recognition of equality or
equal treatment. For the Efiks they have the rule engraved in their custom that:*** See the anterior

and posterior sides of a dispute (before passing judgment) (Moyun ndikut isu ye edem).

The right to life is respected in traditional Igho society. Oputa observes that “under Ibo ancient

customary law, homicide was considered a very serious, as well as a very heinous offence and

335
under that law homicide never went unpunished.”

1 Wiredu K “An Akan Perspective on Human Rights” in An-Na’im and Deng (eds.) Human Rightsin Africa:

Cross Cultrual perspectivesat 246 at 252.

Ekundayo AAM “The Common Law of England _A Stranger or Indigene in Nigeria” in Ajomo MA (ed.)
Fundamentals of Nigerian Law (1989) 214-216.

“Live and let live may also mean Egbe bere ugo bere. Literal translation of let the kite and the eagle should
perch on the tree. See Akolisa COC Principles of Igbo Law and Jurisprudence (2003)1.

Ekundayo supra 216.

Oputa CA “ Crime in Nigerian Society” in Elias TO, Nwabara SN and Akpamgbo CO African Indigenous
Laws (1975) 1-30, 9.
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The Igbo society even distinguished between “ochu” which literally means murder and

336
accidental killing  which is known as “oghum’. The drawback is that the punishment for

killing any one in Igbo society prior to colonialism was collective. The perpetrator and members

337
of his kindred or village must flee to another kindred or village. This is called “Oso Ochu.”

The properties left behind by the fleeing people are confiscated by the relatives of the

338
deceased  and members of his kindred or village. The killer’s village is “usually sacked, their

339
huts burnt down, their walls pulled down and their (economic) trees felled”.  The village is left

in a state of desolation for a specified period which is usually three years. The idea of this

340
collective punishment which undoubtedly was extreme was “to restore the social equilibrium.”

It has been observed that proprietary right in the traditional African society has a dual

nature:

Individual rights in land were recognized, in that individual creativity and
enterprise and any wealth accruing therefrom were recognized, respected and
protected. These rights were community based, however: land was seen as a
community asset and resource, an ancestral heritage to be preserved for posterity
and to which no individual was entitled to lay absolute claim.3**

Land ownership in traditional societies prior to colonialism was communal. Family and
individual ownership evolved from communal ownership. Individuals who could afford it,
purchased lands. Those not willing to sale pledged theirs. This system of land holding still
pervades the customary jurisprudence in Nigeria, especially the Southern States of the country.
Indeed, several proprietary rights over land are recognised.

A community may at any point in time terminate their communal right over a land by
sharing the land among the different families that constitute the community. It could also make
an outright grant to family or families. The above processes will lead to the evolution of family
ownership of land. A family in turn may partition or allot family lands among the individual
members of the family. This leads to the evolution of individual ownership of lands.

%6 Oputa CA “ Crime in Nigerian Society” in Elias TO, Nwabara SN and Akpamgbo CO African Indigenous

Laws (1975) 1-30, 9 .

Supra.

Oputa ““Crime in Nigeria Society” at 10.

Supra.

Supra.

EL-Obaid and Appiaphyei-Atua “Human Rights in Africa—A New perspective on Linking the Pass to the
Present” 837.
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On the distinction between partition and allotment of family property, the Court of Appeal

held as follows:

The term “partition” may be used in its technical and strict sense to mean where family
property belonging to a family is shared or divided among the constituent members of
that family whereby each member of such family is conveyed with, and retains
exclusive ownership of, the portion of the family land granted to him. In this sense,
family ownership of such property is automatically brought to an end. On the other
hand, a member of a family may be granted or “allotted” a portion of family property
for limited or occupational use in the sense that the allotee qua user does not become
an absolute owner of the portion allotted to him no matter the period of use.
Invariably, while allotment can be made by the head of the family alone, partition on
the other hand is brought about by the consensus of all the members of the family. In
this regard, a partition which does not make provision for all of the constituent
branches of the family is void.3*?

On the mode of partition of family property, the court said that although partition could be by

deed, in customary law, oral partition is valid.343 On the meaning and implication of partition as
means of terminating family ownership of property, the court held that one of the methods by which
family property can be determined is through partition, whereby the property which belonged to the
family is split into ownership of the constituent members of the family. The property may be, but is
not invariably, divided among individual members of the family so as to vest absolute ownership in
individual members. The division may be among constituent branches of the family.*** On the
distinction between partition and allocation of family land, the court states that where there is
partition, there will be no room for undistributed portions. Whereas, in allocation, the family could
reserve or leave some portions unallotted to any member of the family. Where such a situation
occured, the court will hold that there was no partition.>*

A family or individual can pledge its or his lands in the exercise of the right of ownership. This
process will lead to a temporary parting of possession. The Supreme Court held in Ufomba v
Ahuchago ** that under customary law, a pledgee of a land always goes into possession and has the
right to put the land to some productive use. To that extent, such use is a kind of interest due on the
amount of the loan. The very nature of a customary pledge is that it is perpetually redeemable and
the pledgee has only a temporary occupation or licence. He must yield up the pledged land as far as
possible in the form he took it originally. This means that he must put it to ordinary use so that its
return to the pledgor should not be encumbered in any way. The planting of economic crops like
cocoa or rubber can only be undertaken by the pledgee in possession at his own risk unless there is

express contract permitting him to do s0.3*/

342 Jaiyeola v Abioye (2003) 4 NWLR (Pt810) 397 at 422—423 para G-A. The Court relied on the Supreme Court decision of Olorunfemi &
Others v Asho and Others (2000) 2 NWLR (Pt 643)143 at 156 —160.

3 Supra at 422 paras E-F and 424 paras C-D.
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86 (2003) 8 NWLR (Pt 821) 130.

7 Supra at 152 paras E-G and 154 paras A-F; Okooko v Ezedalue (1974) 3 SC 15.
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On whether a pledgor’s right of redemption under customary pledge can ever be foreclosed
for any reason, the Supreme Court said that the pledgor’s right of redemption cannot be clogged
in any way by the pledgee, such as for instance by demanding an amount in excess of the sum for
which the land was originally pledged or by planting on the pledged land, economic trees or by
using other subterfuges to delay or postpone the pledgor’s or his successor’s right to redeem®*®,

Under the customary law, a member of a family having an interest in a family land may sue
when the head of family neglects or refuses to do so. Even though the interests of individual
members of a family or community in family or communal land are not exactly identical in
content and quantity, a member can properly represent the family or community in defending
their rights in the family or community land.3*

Following the grant of a portion of family land, an individual can sell or dispose of his
interests. Payment of the agreed purchase price by the purchaser coupled with the delivery of
possession of the land to him created a valid sale of land to him under customary law.
Accordingly, no such thing as a written contract or conveyance was necessary to reflect a valid
sale.**" It has to be pointed out that the incidence of customary ownership of lands or proprietary
right over property as articulated above remained the same from pre-colonial to colonial and
post—colonial Nigeria. Therefore, the right to property was duly recognised in traditional
Nigerian society prior to colonialism.

According to Mojekwu, the conception of human rights in Africa’s communitarianistic
society “was fundamentally based on ascribed status... one who has lost his membership in a
social unit or one who did not belong—an outcast or a stranger—lived outside the range of human
rights protection by the social unit.”*** Mojekwu’s view is not correct in so far as he implies that
outcasts and strangers do not have human rights in African society. They in some circumstances
have diminished or limited rights. In the pre-colonial Igbo society, an outcast or a slave cannot
aspire to a leadership position because of his status. Should he violate the communal ethos, he

like any other person in the community is entitled to the right to fair hearing.

%8 Ufomba v Abuchago (2003) 8 NWLR (Pt 821) 130 at 154 paras A-E .

9 Mbamalu v Mozie (2002) 2 NWLR (Pt 751) 2 NWLR (Pt 751) 345 at 362 paras A-E; Omerede v Eleazu
(1991) 4 NWLR (Pt 183) 65.

%0 Adesanya v Adefonmu (2000) 9 NWLR (Pt 672) 370 at 384 para B; Yaya v Mogoga (1947) 12 WACA 132;

Orasanmi v Idowu (1959) 4 F.S.C 40 and Griffin v Talabi (1948) 12 WACA 371.
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The concept of “ascribed status” is not peculiar to the traditional African society. It obtains in
contemporary or modern societies. Not all human rights are available to citizens. After all, at some
time in the political history of Europe and America, slaves because of their status had no rights
whatsoever. In US, it was only in 1788 that women were granted the right to stand for election, and
only in 1920 were they granted the right to vote by the 19" Amendment to the US Constitution. Even

a prisoner at some point in US, because of his status, was regarded as being civilly dead.*?

Swayed by Mojekwu’s viewpoint, Howard argues that:

The African concept of human rights is actually a concept of human dignity, of
what defines “ the inner (moral) nature and worth of the human person and his
or her proper (political) relations with society”. Despite the twinning of human
rights and human dignity in the Preamble to the Universal Declaration of Human
Rights and elsewhere, dignity can be protected in a society that is not based on
rights. The notion of African communalism, which stresses the dignity of
membership in, and fulfillment of one’s prescribed social role in a group (
family, kinship group, “tribe”), still represents accurately how many Africans
appear to view their personal relationship to society.***

Howard further argued that: “This notion of dignity implies a different notion of justice
than does the version based on human rights.*** In so far as Howard sought to create the
impression that African notion of justice which is based on dignity is different from one that is
based on human rights, her position is not correct. Howard’s attempt also to differentiate
between human rights, human dignity and worth is far from being convincing. Having
acknowledged that there is a “twinning” of human rights and human dignity in the preamble to
UDHR, she missed the point when she also argued that dignity can be protected by a society that
is not rights—based. A society like traditional African society that has institutional arrangements
for the protection of human dignity and worth cannot be said to be one not based on rights or a
society that has no notions of human rights. Howard rejected the respective viewpoints of Deng
%55 and Wiredu®*® on the recognition of human rights notion by the Dinka and Akan people. She
argued that their positions “actually confirm the view that traditional Africa protected a system
of obligations and privileges based on ascribed statuses, not a system of human rights to which
one was entitled merely by virtue of being human”. ** On the contrary, their works fortified the

contention that human rights existed in pre-colonial Africa.
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Another Eurocentric view on human rights was canvassed by Leary. She argues that much
as “the Western concept of human rights was introduced into the legal systems of many
non-Western cultures through colonialism and the cultural influence of the West, it has not
always been an easy transposition. To many in the third world, human rights remain an alien
concept and an example of cultural imperialism.” *® It is very uncharitable to argue that human
rights is “an alien concept and an example of cultural imperialism” in the third world. Such an
argument shows a total disregard for the history, custom, tradition and structural arrangements

in traditional societies in the third world. Leary further posits:

Concept of human dignity can be expressed by many terms: social justice,
dharma, human rights. The particular form which the international community,
under Western influence, has chosen to express human dignity, however, is the
concept of human rights. Despite its Western origin, the concept of human rights
must now be recognized as a universal term accepted throughout the world. But
the concept is a dynamic and evolutionary one that has recently been extended
to cover many aspects of human dignity not contemplated under the traditional
Western rubric of human rights. Western influence, dominant in the origin of
the development of international human rights norms, is now only one of a
number of cultural influences on the development of international human rights
standards. **°

Leary acknowledges the close relationship between human dignity and human rights. She
accepts that human rights cover many aspects of human dignity. This would mean then that the
concept of human dignity is rights-based and African communitarianism which protects human
dignity cannot be a society that is not based on rights.

Donnelly, another writer who holds Eurocentric view on the question of human rights,
argues that the personal rights of pre-colonial Africans against their governments were anchored
not on humanity but on such factors as age, sex, lineage, achievement, or community
membership. In this regard, not all rights can be human rights. It was further argued that most
of them are founded on sources other than humanity. **° Further debunking the claim of the

existence of human rights in pre-colonial African societies, he argues that:

I am not claiming that Islam, Confucianism, or traditional African ideas cannot
support internationally recognized human rights. Quite the contrary, | argue
below that they logically can and in practice increasingly do support human
rights. My point here is simply that Islamic, Confucian, and African societies
did not in fact develop significant bodies of human rights ideas or practices prior
to the twentieth century. ***

358
359
360
361

Leary VA in An-Na’im and Deng Human Right in Africa: Cross Cultural Perspectives 16.
Leary suprat 29-30.

Donnelly “The Relative Universality of Human Rights” 6.

Donnelly “supra 7 (Emphasis in the original).

64



Donnelly in his Afro-negativist view on human rights, stressed:

Although traditional (Western and non-Western) cultures did not in fact endorse
human rights, there is nothing in African, Asian, American, or European
cultures, or most of the comprehensive doctrines that they contain, that prevents
them from doing so now. We might even see empirically false arguments about
traditional conceptions of human rights as misguided but understandable
reflections of ongoing processes of contemporary endorsement®

Fukuyama has also argued that extending the concept of human rights to non-Western societies
can be counterproductive. *** It has been shown that several notions of human rights are
embedded in the culture, customs, values and traditions of indigenous African societies. Unless
they are carefully examined, there will be a misguided conclusion that the notions of human
rights did not exist in traditional African and even Asian societies.

Pagels in his seminal work, argues that the concept of human rights as constituting a legal
claim was never known in antiquity, this was particularly so given that in antiquity it was the
state that claimed or conferred rights on the individuals.*®* Indeed, he maintained that the
concept of human rights is associated with modernism in Europe. **° Relying on Pagel’s work
where he conducted a survey on the issue of human rights in ancient and traditional societies in
Africa, America, Asia, Europe, Japan, China, among others, Nwabueze*® argued that

367

Donnelly™" must be on a firm ground when he said that human rights received no recognition in

traditional African societies. In the same vein, Nwabueze®*® further argues that the viewpoints of

writers like Asante®®

who canvassed that the conception of human rights is an integral part of
African humanism or Wai ¥ who posited that human rights were protected in traditional African
societies, are just untenable. ** In the light of the exposition in this text, 3> Nwabueze could not
have been right when he rejected the argument that traditional African societies recognized the

concept of human rights or had some notions of human rights.
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2.5 Democr acy
Democracy started to develop in ancient Greece as early as the 500°’s B.C. The word
democracy comes from the Greek word Demos; this means the people. On the other hand,

373

Kratos, means rule or authority. Literally, democracy is rule by the people. President

Abraham Lincoln of United States, appreciating that democracy is rule by the people and self-
government, described it as “government of the people, by the people and for the people.”®™
Democracy can be direct or indirect. In a direct democracy, classically termed pure democracy,
citizens vote on government decisions and make laws or reject laws for their community. Such
democracy was usually associated with city-states. It was practised by the ancient Greek city-state of
Athens. For indirect democracy, government by the people is through their freely elected
representatives and this is what is called representative democracy. Most votings in democracies are
based on the rule of the majority. Modern democracy is mostly representative democracy.

Democracy has been associated with varied concepts and definitions. Even countries that
operate or operated one party system claimed to be running a democracy. A good number existed
in the former Eastern European Communists countries where political authority was
concentrated on some members or few members of the ruling party under the guise of the
principles of democratic centralism. 3

Boateng argues that:

So strong has this dominance [the idea of democracy] become that even the most
undemocratic countries either claim to be democratic or to be aspiring toward the
establishment of democratic forms of government for their people. It is difficult to
think of any country today which is prepared to admit that it has no belief in
democracy even as a long term goal. More often than not, countries that still
operate undemocratic forms of government seek respectability and acceptance by
the international community by suggesting that democracy is of many kinds and
that the particular forms they follow happen to be different from the Western
model which may be suitable for the countries of Western Europe but not
necessarily for all other countries.>®

In its modern conception, democracy is often assumed to be liberal democracy, a form of
representative democracy where the ability of elected representatives and the will of the majority
to exercise decision-making power are subject to the rule of law, and usually moderated by a
constitution which emphasizes the protection of liberties, freedoms and rights of individuals and

minorities. >’

% The World Book Encyclopedia Vol. 5 (2001)122.
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%6 Boateng EA Government and the Peoples Outlook for Democracy in Ghana (1996)4.

87 Wikipedia, ‘Democracy’ http://en.wikipedia.org/wicki/democracy [accessed 18 June 2006].

66


http://en.wikipedia.org/wicki/democracy�

Almost half of the population of the world now lives under liberal democratic regimes.
The United States is credited with being the first liberal democracy. Attainment of that status did
not come easy. There were gender restrictions, the practice of slavery and the denial of rights to
African-Americans who were the descendants of slaves. While it is generally acknowledged that
the world is a better place with democracy, there are few people who criticize democracy, albeit
unjustifiably. One of them was Pierre Joseph Proudhon who said: “Democracy is nothing but the
tyranny of majorities, the most abominable tyranny of all, for it is not based on the authority of a
religion, not upon the nobility of a race, not on the merits of talents and riches. It rests upon
numbers and hides behind the name of the people” *”° There is controversy surrounding the
definition of democracy; notwithstanding that, there are some basic principles or constituents of
democracy that can be taken to be universal.

Elaigwu sets out four of them. 3 The first one is that authority emanates from the people;
they are the repository of power. This authority or power is usually delegated to a group of
people who act as the representatives of the people. It may be Parliament, Senate, Congress or
National Assembly. But ultimately, sovereignty lies with the people. The 1999 Nigerian
Constitution is explicit on the source of sovereignty. It enacts in section 14(2)(a) that
“‘sovereignty belongs to the people of Nigeria from whom government through this Constitution
derives all its powers’”.

The second constituent is the rule of law. Democracy presupposes the absence of the rule
of might. The government will not only be a product of law but must govern in accordance with
law. There must be legal mechanism for those who are aggrieved to seek legal redress.

The third characteristic according to Elaigwu is legitimacy. He said there are two
aspects, input and output. The input element presupposes that government and/or the leader has
the right to rule. The output dimension underscores the fact that the ruler must rule rightly. **

%8 Wikipedia, ‘Democracy’ http://en.wikipedia.org/wicki/democracy [ accessed 18 June 2006].

9 proudhon, PJ Demokratie and Republik, S.10.
%0 Elaigwu JI “Commentary on Sharia‘a’h in African Democratization process” in Ostien P, Nasir JM and
Kogelmann F (eds.) Comparative Perspectives on Shari’ah in Nigeria (2005) 67.
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The view in this text is that this third principle could be accommodated within the rubric of
the rule of law. In a society where there is rule of law, government must be legitimate and
governance must be in accordance with law. This rules out any forcible change of government.
Once again, the Nigerian constitution has an express provision on the matter. Its section 1(2)
states that: “Federal Republic of Nigeria shall not be governed, nor shall any person or group of
persons take control of the Government of Nigeria or any part thereof, except in accordance with
the provisions of this Constitution.”

The fourth principle is that of choice. Election must be free and fair. The people must have
a chance to choose their leaders. Elaigwu added as part of this choice, other forms of freedom,
like freedom of worship, thought, and movement, among others. 32 This author’s view is that the
rights of the citizens are more appropriately treated as a separate constituent of democracy.
Individualism is accorded a prime place in democracy; and also, the rights of the individuals
must be guaranteed. These rights are variously referred to as fundamental rights, basic rights or
human rights.

The last principle is that of accountability. Since sovereignty and the mandate to rule come
from the people, the leaders are accountable to them. This accountability implies that if
government or elected officials are not satisfying their constituents or the people, they reserve
the right to recall the elected officials before the expiration of their tenure or vote them out
during election. %

Another constituent of democracy is the doctrine of the separation of powers. It means that
the three branches of government namely, the Executive, Legislative and Judiciary should
exercise power and authority within their own sphere. In Nigeria, section 4(1) of the constitution
vests legislative powers of the Federal government in the National Assembly comprising of the
Senate and the House of Representatives. Section 5 vests executive powers on the President and
this may be exercised by him directly or indirectly or through the Vice President and Ministers of
Government or other officers of the public service of the Federation. Under section 6, judicial
powers are vested in the courts established for the Federation. The Constitution replicates the
above arrangement for the States too.
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The concept of separation of powers postulates that the three branches of government are
equal; that their functions are distinct and separate and that no branch will seek to interfere with
each others powers. In practice, their functions sometimes overlap. As would be seen later, the
courts are said to enact laws through judgments.

Anwar lbrahim, a former Deputy Prime Minister and a leading force for reform in Malaysia
contends that when people refer to democracy, they are referring to the institutions of civil
society and governance. In a democracy he said: “The people will not fear reprisal from an
authority issuing edicts that certain issues cannot be questioned. Such excesses would be met by
public protest and outrage, and those calling for reform and greater accountability would not be
forced underground, fleeing from arrest and oppression, and driven toward extreme positions”.**

He was emphatic that a dogmatic regime will not survive where the people are empowered
with information and protected by constitutional guarantees of free speech. ** All that Ibrahim is
saying is that freedom is a necessary concomitant of democracy. The paraphernalia of freedom
includes “a free media, an independent judiciary, a viable opposition and transparent election
procedures—that allow for open and vibrant debate and discussion”. **¢ Consequently, a regime
that is oppressive, repressive and which does not guarantee freedom cannot be said to be
democratic. It is necessary to add that freedom will, among others, include the freedom of
religion, conscience and thought. Freedom of religion is sustained by secularism. In his

descriptive definition of democracy, Gutto said thus:

Democracy is about the way society is organized and governed. Such
conceptualization incorporates not only the institutional forms, norms and
processes of political rule, including the manner in which people participate in
choosing the political leadership and the structure of government, but also the
cultural, social and economic organizations that determine and define the
conditions under which and quality of life that people actually live.*®’

Can Gutto’s descriptive definition of democracy and others like it apply to political rulership,
governance and conflict resolution in the indigenous African societies? An answer is to be found

shortly.
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2.5.1 Democracy in pre-colonial Africa

Democracy is usually seen as a Western construct and concept. The issue is whether
African indigenous political systems, institutional arrangements and practices could have
accommodated the ideals or basic principles of democracy? Eze observes that “the traditional
Africa societies knew of institutionalized derogations from human rights. There was slavery.
There was the osu system and the caste system epitomized by the untouchables: there was human
sacrifice as well as the practice of killing twins in the superstitious belief that they will bring
evil”.*® He said this in relation to human rights in pre-colonial Africa.

Is it possible to practice democracy in such a society? Let it be quickly stated that even in
liberal democratic societies, human rights are abused. Nwauwa vigorously argues in favour of

the practice of democracy in traditional African societies. He lamented that:

Discourses on democracy and democratization in Africa are usually presented in
the West as though they are entirely new notions and practices to Africans. The
idea of democracy itself is viewed almost exclusively as a Western concept of
which African societies now stand desperately in need. Similarly, the
presumption has been that democratic values and practices are alien to the
African continent, with the West posturing as their cultural bearers and
defenders. This mindset considers Africans as incapable of democratic thoughts
and hence they should be infused with the “civilized” notion of Western
democracy. What has been consistently ignored is that democratic values and
processes have been as indigenous to Africans as they were to the ancient
Greeks. African traditional political cultures and organizations would give
credence to this conclusion. While the term democracy, now a Western
buzzword for representative government, might have been borrowed from the
Greeks, democratic thought and values have never been exclusively Greek or
Euro-American preserve. Indeed, the desire for representation, inclusion, and
participation in public affairs—essential elements of democracy—are universal
to all humans; the difference rests in the methods of attaining these goals. To
what extent a society “democratizes” is incontestably dependent on its socio-
cultural milieu, whether it is African, European, American, Asian, or even
Islamic societies.*®

Much as there are several variants of democracy, there is no denying the fact that pre-
colonial traditional African societies were built on consultation, consensus, conflict resolution
and participatory rulership. There was no absolutism in rulership. The traditional rulership
institutions were held accountable to the ruled. Kenyatta posits that having to submit to an
autocratic ruler whether of a person or group, will to the Gikuyu people amount to “the greatest

humiliation to mankind.” >

%8 Eze O Human Rightsin Africa Some Selected Problemsaat 13.
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The words or actions of the rulers were neither sacrosanct nor unchallengeable. These
practices were undoubtedly attributes of participatory or limited government. In appropriate
cases the rulers were deposed. It was argued by Nwala that “‘unanimity and all the rigorous
processes and compromises... that lead to it are all efforts made to contain the wishes of the
majority as well as those of the minority. In short, they are designed to arrive at what may be
abstractly called ““the general will of the people of the community.” *** This is an expression of
consensus and consultation in rulership and governance was the hallmark of the traditional socio-
political order in African societies.

Nwauwa®*? maintains that before and after colonialism, African societies practiced some
forms of democracy together with authoritarian rule. The advent of colonialism undermined the
traditional participatory democratic system for nearly one hundred years. According to him, this
was only revived on the eve of decolonialization and it took the garb of a parliamentary system.
He said: “Since Roman times, the meaning of democracy has continually shifted, producing
many variants. Democracy is now a relative concept; it no longer means the same thing to all
peoples and cultures at all times. The ancient Romans took a practical approach to everything,
including the principle of democracy”. **

The Igbo traditional society is known for its republicanism. The rulers were seen simply as
first among equals. The wide political powers which rulers in the northern and western parts of
Nigeria are known to wield in pre-colonial, colonial and post-colonial era, were totally absent in
Igboland. Governance was intensely participatory and decision-making was built around
consensus. Where it fails, decisions are taken by the majority in appropriate cases.

“The indigenous political system of the Igbo of southeastern Nigeria”, Nwauwa argues,
“presents one of the most elaborate examples of direct and participatory democracy in traditional
Africa.” *** He argues that “African democracy, therefore, transcended the realm of politics; it
constituted an integral part of the peoples’ culture, which allowed everyone a sense of
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Traditional African political structure and practices manifested some features of a
democratic order. The degree of development or the dept of practice perhaps was not as much
that of contemporary liberal democratic ideals and practices. After all, liberal democracy did not
get to its present stage without going through an evolutionary process.

Unfortunately for Africa, its democratic practices and order were not allowed to evolve and
develop to a level of sophistication. It was rudely terminated. The development of African

traditional institutions, which this text has argued included the ingredients of democracy:

was stopped in its tracks by slave trade and colonization. Slavery and
colonisation were, for us, synonymous. Only difference was that in slavery,
Africans were chained and taken away, and those who remained were enslaved
and chained at home. Both, slavery and colonization deprived us human rights.
Additionally, slave trade robbed us of our best people. During this period of
exploitation of the people of Africa, we also became victims of imposed
values.**®

2. 5.2 Democracy in contemporary Africa

The objective here is not to embark on a full discourse on democracy in contemporary
Africa. But to briefly draw attention to democracy in Africa consequent upon the colonization
and the decolonization of Africa. The colonial rulers were never concerned with promoting the
growth of democracy in their colonies. Understandably, they did not want to provide an enabling
environment for the colonized people to challenge their domination, dehumanization and
brutalization by the colonial rulers. Wherever “democratic institutions” by whatever name were
set up, they were only “democratic” in name but autocratic and despotic in practice. Such
institutions never practiced the ideals of democracy.

When colonization was coming to an end, there were no conscious efforts to embark on a
developmental process of democracy. Democratic institutions were suddenly set up on very
weak foundations. There were structures without the culture and the practice of democracy. The
process was flawed in conception and execution. Many of African countries became independent
in the 1960s.

%6 Geingob H, an Address presented at the official opening ceremony of the African Day Conference: Africa,
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In 1961, Smith Hempstone who had embarked on a three year voyage across the African

continent said:

All that can be said at this juncture is that Western democracy is not going to work in
Africa. Nor is government going to revert to a tribal framework. A new synthesis is in
the making and something new in political organization is about to emerge, an
“Afrocratic” system which utilizes the form but not the substance of democracy and
draws much of its inspiration from indigenous institutions. This implies limited
freedom of speech, irregular and semi-free elections, a one-party system and rule by
popular dictator. Western democracy evolved from a given set of circumstances to fit
the needs and aspirations of a small portion of the world’s population at a given point
in time. This is not the time in Africa and parallel circumstances, needs and aspirations
do not exists among the peoples and nations.*”’

According to Pham, what Hempstone was in effect saying was that “one should not expect

much from the new African nations in the matters of democracy and human rights.” **® Pharm is
right. Newly independent African nations were not interested in promoting constitutionalism.
But Hempstone was wrong in also blaming the unworkability of democracy in the new nations
partly on indigenous institutions. Happily, the same Hempstone after his duty tour in Kenya as
the Ambassador of United States confessed that: “It is profoundly racist to suggest that
democracy is impossible in Africa. It will be difficult and messy. The process will likely be a
protracted one. But we owe it to ourselves as much as to the Africans to support the pro-
democracy forces in their struggle”. 3°

Africa’s experience with democracy has been a painful one. What was left of democracy
by colonialism was destroyed by morally bankrupt African leaders and despots whether civilian
or military, who muzzled opposition, became life presidents and turned their respective countries
into one-party states. Human rights were recklessly violated. Mazrui has asked: “who killed
African democracy?” *® He inter alia answered the question thus:

The cultural half-caste who came in from Western schools and did not adequately
respect African ancestors. Institutions were inaugurated without reference to cultural
compatibilities, and new processes were introduced without respect for continuities.
Ancestral standards of property, propriety and legitimacy were ignored. When writing
up a new constitution for Africa the elites would ask themselves, “ How does the
House of Representatives in the United States structure its agenda? How do the Swiss
cantons handle their referendum? | wonder how the Canadian federation would handle
such an issue? On the other hand, these African elites almost never asked, “How did
the Banyoro, the Wolof, the Igbo or Kikuyu govern themselves before colonization? In
the words of the Western philosopher” Edmund Burke, “ People will not look forward
to posterity who never look backward to their ancestors.””*%*
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The reasons articulated by Mazrui were some of the root causes that diminished the growth
of democracy in Africa. In the 1990s, the political and democratic landscape in Africa started
changing for good. The continent witnessed transformations and refocusing of democratic
structures and practices. In Nigeria, the military quit governance and in 1999 a civilian
government was democratically elected for the first time since 1983. Referring to this period,
Geingob observes: “This decade has in a way, been the decade of Africa. The beginning of this
decade saw the beginning of Africa’s process of democratization. Prior to this decade, there were
only a few bright spots. However, the process on a continent-wide scale started in 1989 when
most of Sub-Saharan countries saw an unprecedented increase in demands for democracy.
Within the space of few years, the political map of Africa had changed dramatically.” “°* Also

making his own contribution on the political fortunes of Africa within the period, Welch argues:

The magnitude of change is highly significant. Authoritarianism was on the
retreat in tropical Africa from the start of 1990. Between January 1990 and July
1992, thirteen African heads of state were replaced, four of them voted out of
office in competitive multiparty elections. We have already noted Ethiopia’s and
Namibia’s critical drafting of constitutions, in which human rights and
democracy figured prominently. The reluctant, partial political disengagement of
the Nigerian military was, without question, pressured by the emergence of
democracy as a continent-wide goal, as was the greater willingness of the
Senegalese Parti Socialiste to consult opposition groups about revising the
electoral code. Democracy, in short, has made significant, if irregular, progress
through tropical Africa.*®

These transformations and transitions from authoritarianism and despotism to democracy

were not without problems, challenges and difficulties. They impact significantly on

constitutionalism, judicialism and the protection of human rights. 4**

2.5.3 Therelationship between democracy, human rights and good gover nance
The relationship between human rights and democracy has duly been acknowledged and

emphasized by the Vienna Declaration which provides:

Democracy, development and respect for human rights and fundamental
freedoms are interdependent and mutually reinforcing. Democracy is based on
the freely expressed will of the people to determine their own political,
economic, social and cultural systems and their full participation in all aspects of
their lives. In the context of the above, the promotion and protection of human
rights and fundamental freedoms at the national and international levels should
be universal and conducted without conditions attached. The international
community should support the strengthening and promoting of democracy,
development and respect for human rights and fundamental freedoms in the
entire world.*®

402 Geingob An Address presented at the official opening ceremony of the African Day Conference: Africa, Civilization and

Destiny, 24 May 1999 at Windhoek.

Welch EC Protecting Human Right in Africa: Roles and Strategies of Non- Governmental Organizations (1995) 64
The extent of that impact is discussed in subsequent chapters.

Vienna Declaration and Programme of Action para 8.
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It cannot be doubted that human rights are best protected and enforced in a political system
that is democratic. Perhaps, it may even be contradictory to suggest that under an autocratic and
despotic regime, human rights are enforced. It is possible for the legal regime to guarantee the
rights in its formal structures but denied in practice. Consequently, democracy and human rights
share a linkage. They are interdependent and interconnected in the sense that they support each
other.

Gutto argues and rightly too that “the link, relationship and interdependence between
democracy and human rights lie first, on the pursuit of human rights as an essential characteristic
of modern democratic society. Human rights have developed into an essential indicator of
democracy.” *°® He further argues that: “Another relationship lies in the dependence of
democracy on human rights for purposes of enforcement. Principles of democracy are normally
expressed in more general terms than the norms and standards of human rights, for example, the
principle of representative democracy.” 4’

The concept, the guarantee and the enforcement of human rights are so important to
democracy that no system can genuinely be described as democratic without them. The mutual
and symbiotic relationship between democracy and human rights is almost taken for granted.
Both are ingredients of constitutionalism and they ensure the development of a culture of
constitutionalism.

Earlier in this text, it was stated that constitutionalism is important to democracy and good
governance. This is underscored by their symbiotic relationship. They support and sustain each
other. The African Union Convention on Preventing and Combating Corruption (AUCPCC) was
adopted in Maputo on 11 July 2003. It represents a regional consensus on what African States
should do in the areas of prevention, criminalization, international corporation and assets
recovery. Nigeria ratified the Convention on 5 August 2008. It is important that under Article 3
(1) of the Convention, State Parties are enjoined to abide by the principle of “respect for
democratic principles and institutions, popular participation, the rule of law and good

governance”.

%% Gutto Current concepts, core principles, dimensions, processes and institutions of democracy and inter-

relationship between democracy and human rights’ para 5. (Emphasis in the original).

“7 " Qupra para 37.
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On 30 January 2007, the African Union adopted in Addis Ababa the African Charter on
Democracy, Elections and Governance. Out of the 53 countries who are members of the African
Union, only Ethiopia, Mauritania and Sierra Leone have ratified the Charter. The Charter
requires the ratification of 15 members to enter into force’®. The objectives of the Charter
include to promote adherence, by each State Party, to the universal values and principles of
democracy and respect for human rights. “® They also include nurturing, supporting and
consolidating good governance by promoting democratic culture and practice, building and
strengthening governance institutions and inculcating political pluralism and tolerance.**

The Convention and Charter demonstrate the importance of good governance and its
linkage with democratic principles and human rights. Regrettably, the provisions of the
Convention and Charter are yet to be implemented by the African Union members.

The General Assembly of the United Nations, at its Millennium Summit in September
2000, laid down its objectives for the 21* century which include the promotion of democracy and

good governance. “* Abdellatif has explained that:

Good governance is, among other things, participatory, transparent and
accountable, effective and equitable, and it promotes the rule of law. It ensures
that political, social and economic priorities are based on broad consensus in
society and that the voices of the poorest and the most vulnerable are heard in
decision-making over the allocation of development resources.*

It is clear that good governance as described by Abdellatif can only be realized in a
democracy and democracy is a feature of constitutionalism. Good governance has also been
linked to development of an enabling environment that is conducive to the enjoyment of human
rights. “** This has to be appreciated against the background that absence of good governance
may affect the practice of democracy. This in turn may compromise the realization of human

rights and the promotion of constitutionalism.
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http://www.africa-union.org/root/au/Documents/Treaties/treaties.htm [accessed on 10 February 2010].

Article 2(1) African Charter on Democracy, Elections and Governance

Supra.

Fukuda-Parr Sakiko and Ponzio Richard Governance: Past, Present, Future setting the governance agenda
for Millennium Declaration (Background paper on HDR 2002).

Abdellatif Am “Good governance and its Relationship to Democracy and Economic Development” being a
paper presented at Global Forum I11 Workshop on Fighting Corruption and Safeguarding Integrity, Seoul 20-
31 May, 2003.s See also UNDP Governance for Sustainable Human Development, Policy Paper UNDP
1997, p2-3.
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2.6 Summary

The discourse in this chapter focuses on the definitional problems of constitutionalism,
human rights and democracy. In respect of constitutionalism, it is argued that what is important
is not its formalistic and legalistic structures, but the functionality of the concept; its actual
practice divorced from formalism. In that way, it is possible to address the awkward situation
where political systems have constitutions but deficient in the practice of constitutionalism. This
stems from the fact that a constitution does not ipso facto guarantee constitutionalism.

An examination of the concept of human rights as a constituent of constitutionalism is
carried out. The difficulties and challenges inherent in defining human rights in terms of its
attachment to human personality were discussed. It is obvious that human rights are now
available to human beings and non-human beings like corporations. Human rights in pre-colonial
Africa received due consideration. The text has no difficulty in concluding that pre-colonial
traditional African societies did recognize some notions of human rights. In Nigeria, especially
among the Igbo people, the rights to life, fair hearing and property were very well developed in
pre—colonial period. Another critical issue that was considered was democracy in pre-colonial
African societies.

It was concluded after examining traditional African political structures, that much as there
were several variants of democracy, the fact cannot be denied that traditional African societies
are anchored on some democratic norms. One can only question the degree of their development.
The relationship between human rights and democracy is also emphasized. Both are
interdependent, interrelated and share a linkage. Democracy reinforces and protects human rights
and the latter is an indicator of the former.

At the beginning of the chapter, after the discourse on constitutionalism, the text postponed
a finding on whether there was constitutionalism in pre-colonial Africa. That approach had to be
adopted because at that stage, the issue of human rights and democracy in pre—colonial Africa
had not been discussed. Having done that and having found that some notions of human rights
and democracy existed in indigenous African societies, it is now appropriate to make a finding
on the issue of constitutionalism in pre-colonial Africa. Pre—colonial Africa showed some flashes
of constitutionalism. Its constitutionalism was not well developed at all. It was at a rudimentary

stage when colonialism terminated its growth.

77



CHAPTER 3

CONSTITUTIONALISM AND THE PROTECTION OF HUMAN RIGHTS

31 I ntroduction

The chapter mainly focuses on an examination of the protection of human rights which is a
key feature of constitutionalism. The chapter seeks to explore and examine the constitutional
provisions dealing with the protection and promotion of human rights in Nigeria. Besides, the
chapter attempts to determine whether in practice the constitutional provisions on human rights
succeed in promoting constitutionalism.

Since the 1999 Constitution constitutes the fulcrum of the study, developments that led to
it, its main features, legitimacy, strength and weaknesses are to be examined in detail. The
chapter will also highlight major international and regional human rights instruments which the
country signed and ratified as part of its efforts towards the protection of human rights.

The country’s tortuous transition from authoritarianism to constitutionalism is also
considered. Militarism constitutes the greatest drawback in the entrenchment of constitutionalism
in the country and the chapter briefly focuses on the effect of military rule on constitutionalism.
In order to have a better appreciation of the subject of human rights protection, the discourse on
human rights is categorized into two sections: civil and political rights; and social, economic and
cultural rights.

The research also explores how the provisions on Directive Principles could be used to
develop a whole gamut of rights protection. This will complement the provisions on socio-
economic rights in the African Charter. As part of the study of social and economic rights, the
status, justiciability and enforcement of the Fundamental Objectives and Directive Principles of
State Policy will be examined. The chapter further considers the 1999 Constitution of Nigeria,
military rule and constitutionalism. It examines the constitutional protection of civil and political

rights; and social, economic and cultural rights.
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3.2  The1999 Constitution, military rule and constitutionalism

3.2.1 The 1999 Constitution

Following the death of General Abacha, General Abdulsalami Abubakar became the
Nigerian Head of State. On 11 November 1998, the Head of State inaugurated the constitutional
debate co-ordinating committee which was charged with the responsibility to, among others,
pilot the debate on the new constitution for Nigeria, co-ordinate and collate views and
recommendations canvassed by individuals and groups for a new constitution for Nigeria. The
committee claimed that it benefited from the receipt of large volumes of memoranda from
Nigerians at home and abroad and that it also received oral presentations at the public hearing at
the “debates centres throughout the country”.** In its report, the committee said that the
consensus of opinion of Nigerians was the desire to retain the provisions of the 1979 constitution
with some amendments.

On receipt of the committee’s report, the Provisional Ruling Council (PRC) approved the
report subject to some amendments made by it. The amendments “were deemed necessary in the
public interest and for the purpose of promoting the security, welfare and good governance and
fostering the unity and progress of the people of Nigeria with a view to achieving its objective of
handing over an enduring Constitution to the people of Nigeria”.**> The 1999 Constitution was
then enacted into law as a schedule to decree No. 24 of 1999 with its commencement date as 29
May 1999.*® In its preamble, is the misleading claim that “we the people” of Nigeria resolved
to “make enact and give ourselves the following constitution”.

All members of the constitutional debate co-ordinating committee were appointed by the
head of the military junta. The people of Nigeria neither elected the then government nor did it
derive its authority from the people. Neither the people of Nigeria nor their duly elected
representatives put the said committee in place. The said committee can, therefore, absolutely

lay no claim to representing the people of Nigeria.
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See Constitution of the Federal Republic of Nigeria (Promulgation) Decree No. 24 of 1999.
Supra.
Supra.
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It is an irony that in all the country’s constitutions since 1979, which incidentally are all
military contraptions, the military expressly inserted in each constitution a provision that claimed
that the “people of Federal Republic of Nigeria” resolved to “make, enact and give to ourselves”
a constitution.**’ That was a recognition that the source of authority was the people.

But in practice, the military failed to allow the Nigerian people to make, enact and give
themselves a constitution. And whenever a partly elected, partly appointed and partly nominated
body or an all-appointed body framed a constitution, it cynically and misleadingly claimed that it
was done by the people of the Federal Republic of Nigeria. The constitutional debate co-
ordinating committee made up entirely by persons hand-picked by a military junta and the

418 all males, could never be

Provisional Ruling Council (PRC) made up of 26 military officers,
representative of the Nigerian people.

For the preamble of the 1999 Constitution to reflect a true and accurate position, it ought to
have stated that: “We the members of the Provisional Ruling Council, having firmly and
solemnly resolved: do hereby make, enact and give to the Nigerian people the following
Constitution:” A statement such as the foregoing could have saved Nigerians the
misrepresentation inherent in the preamble to the 1999 Constitution.

It is not in doubt that the 1999 Constitution is a legal document, but it is of dubious and
doubtful legitimacy in that it is not an enactment emanating from the will of the people. The
source of authority of a constitution lies with the people. Indeed, constitution making belongs to
the people and not to the government. It was, as Thomas Paine said “a thing antecedent to
government; and a government is only the creature of a constitution”*® Consequently James
Wilson, one of the principal framers of the US constitution had argued that a constitution could
never be an act of a legislature or of a government. He stated that it had to be the act of the
people themselves and in their hands it is like “... clay in the hands of a potter; they have the

right to mould, to preserve, to improve, to refine, and to furnish it as they please.”*?°

“7 See the Preambles to 1979, 1989, 1995 and 1999 Constitutions.

48 gbuzor | “Constitution: Issues for Review” National Interest 4 March 2001, 33.

49 Ripley BB and Scotnick EE (1989) Readings in American Government and Politics 12; see also McCulloch v
Maryland Wheat 316 (1919).

20 gypra.
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Where the people are not involved in a constitution-making process, such a constitution
could not be described as legitimate. If the contrary is the case, a dictator or despot may purport
to craft a constitution and give it the toga of legitimacy. Similarly, a clique or a group that
forcibly overthrew a government under a legitimate constitution may produce a contraption
without reference to the people and claim that it is a legitimate constitution. Osipitan and Amusa
have forcefully argued that: “Popular participation in the constitution—making process is an
important requirement for legitimacy, which the constitutions of most nations can hardly meet.
For instance, since independence, Nigeria has not produced a constitution, which truly complies
with the requirement of the autochthony school.” #?

It must be pointed out that autochthony and legitimacy are two different things. A
constitution may be autochthonous without being legitimate and vice versa. Justice Tobi
contends that “... an autochthonous constitution must be home-grown in the sense that it is
home-made and not a product of imperialism or colonialism.”*?? It means that a constitution is
the product entirely of indigenous efforts.

The 1999 Constitution can rightly be described as an autochthonous constitution; but
definitely not a legitimate constitution because the people were not involved in the process of
making the constitution. It has been argued that: “Nigerians are constantly challenging the
legitimacy of the 1999 Constitution because, as they point out, the final draft was crafted and
imposed by military officers.”*?* While the legitimacy of the 1999 Constitution is open to
question, the legality of same constitution can hardly be contested because it is the product of a
legal process, that is, a decree; but not necessarily a product of rule of law. More importantly and
as shall be demonstrated later, it has some features of constitutionalism like rights protection, the
separation of powers, rule of law and judicial review.

3.2.2 Military rule and constitutionalism

Between 1 October 1960 when the country became independent and on 29 May 1999 when
it returned to civilian rule for a period of 39 years, the country was under military rule or
dictatorship for a combined period of 29 years. This makes Nigeria one of the leading countries
in Africa with long history of military rule, coups and dictatorships. Since military rule is
incompatible with constitutionalism, militarism had the painful effect of inhibiting the practice of

constitutionalism in Nigeria for several years.

21 Osipitan T and Amusa KO “The Search for Legitimacy of the 1999 Constitution” in Tobi N (ed) A Living
Judicial Legend Essaysin Honour of Honourable Justice A.G. Karibi-Whyte (2006) 25.

Tobi N “The Legitimacy of Constitutional Change in the context of the 1999 Constitution” in Ayua 1 et al
(eds) Issuesin the 1999 Constitution (2000) 30.

International IDEA Democracy in Nigeria (2000) 12.
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Prior to the present democracy in the country, the human rights situation in the country was
bad. It was characterized by excessive use of force by security forces and extra-judicial killings
at roadblocks, during patrols, at police stations, in the course of putting down protests,
disturbances and pro-democracy rallies, when combating crimes and when dealing with detained
persons. There were officially sanctioned murders, assassinations and disappearances of persons
without trace. Further, people were detained without trial for indefinite periods of time, there
was the ousting of the jurisdiction of the courts in respect of challenges to arbitrary detention and
frequent extension of detention orders beyond the prescribed three months. Other instances fof
human rights violations include the refusal of government to comply with orders of court for the
release of detainees or to produce detainees upon the grant of habeas corpus applications;
continued and unabashed detention of trade union leaders, human rights activists, lawyers and
journalists as well as detention of family members and other relatives of Nigerians living in exile
or who had gone “underground” or into hiding.***

Special tribunals which were neither impartial nor independent were established to conduct
trials in contravention of international human rights standards. There were the seizure of
passports without reason(s) but with the apparent purpose of preventing the holders from
attending international conferences or seminars touching on human rights; detention of persons
upon their return from abroad and extremely harsh and life-threatening prison conditions. The
detention of political detainees in remote locations; proscription of newspapers and magazines
and the criminalization of criticism against the government or its activities were rampant.*?
There were continued discriminatory practices and policies against women based on cultural
beliefs and attitudes; denial of the right of women to own property in Igbo society; trafficking in
women and children; domestic violence especially wife beating and widespread practice of
female genital mutilation. “® The foregoing encapsulated the human rights situation during the
various military dictatorships that the country had, particularly from 1984 until the return to

democracy in May 1999. It is true as contended by Cervenka that :

One of the most alarming consequences of militarization in Africa has been the
change in attitudes toward traditional values. Whereas respect for human life
formerly occupied a central place, today life has become very cheap and in some
countries the summary execution of political opponents has become a common
practice.*?’

4" See UN General Assembly “Human Rights Questions: Human Rights Situations and Reports of Special

Repporteurs and Representatives—The situation of human rights in Nigeria—Note by the Secretary—General”
UNGA A/51/538 of 22 October 1996; UN Commission of Human Rights “Nigeria—Report of the Special
Repporteur” E/CN. 4/1998/62.

Supra.

Supra.

Cervenka Z “The effect of militarization on human rights in Africa” in Anikpo MOC and Shepherd Jr. GW
(eds) Emerging Human Rights. The African Political Economy Context (1990) 138.
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Cervenka argued further:

Military rule, besides destroying the basic rights of individual, has also
destroyed the concept of government legality. The soldiers assume the role of
judges who pass judgment on the government’s performance. There are also
executioners who mercilessly punish the members of the government they
overthrow. Charges of corruption, mismanagement, incompetence, and tribalism
are the usual reasons by which the military justify the coup.*?®

The militarization of Africa and in particular Nigeria, led to the wholesale destruction of democratic

institutions, human rights and the mechanisms for rights protection. According to Ojo:

Military Administration is necessarily a regime of force. Its manner of coming
to power is invariably by a forcible subjugation and replacement of a pre-
existing order in a way not contemplated by such old order. From whichever
angle it is viewed, it is a violation of constitutionalism. Although it is possible to
argue that the military have invariably been compelled to assume power as a
result of the breakdown of constitutionalism this does not affect the fact of their
initial unconstitutional act.*??

In Nigeria, there was never a time when there was a “breakdown of constitutionalism”,

compelling enough for the military to overthrow a constitutional government. The only thing that

could be conceded is that prior to the country’s various military coups, the civilian governments

had failed to develop a culture of constitutionalism and good governance. This was so

notwithstanding that the formal and institutional structures for the promotion of constitutionalism

were all in place. It has been rightly contended by Suberu that one of the basic threats to

constitutionalism in Nigeria is the politicization of the military establishment.**® He concluded

that “Nigeria broadly typifies the dismal record of constitutionalism in the African continent.

1431

Abubarkar who examined constitutional rights and democracy in Nigeria, inter alia rendered his

verdict as follows:

Nigeria’s political history has thus been fundamentally characterized by the
existence of essentially autocratic rulers whether at local, state or national levels.
The intervention of the military in the political process in the mid 1960s, opened
the polity to authoritarian rulers. Military rule, particularly during the
Babangida-Abacha epochs was characterized by massive abuse of human rights.
The violent crises in Ogoni land in 1994-95 that culminated in the execution of
Ken Saro Wiwa remains an important landmark in the abuse of basic
constitutional/ human rights in Nigeria. The annulment of the June 12"
Presidential election and the violent crises it generated in the polity further
deepened the crises of Nigeria’s transition.**
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Cervenka “The effect of militarization on human rights in Africa” 138.

Ojo A Congtitutional Law and Military Rulein Nigeria (1987) 242 -243

Suberu RT “Institutions, Political Culture, and Constitutionalism in Nigeria” in Baun MJ and Frankline DP
(eds) Palitical Culture and Constitutionalism: A Comparative Approach (1995) 215.

Supra 215. He wrote in 1995. By the end of this study, we will be in a position to know whether that
conclusion which was true of Nigeria during military rule, is true of Nigeria more than 10 years after
democratic rule.

Abubakar D “Constitutional Rights and Democracy in Nigeria” being the abridged text of lecture presented at
the Center for Research and Documentation (CRD) Kano, Nigeria 23 October 2002.
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Abubakar was not alone on this issue of state repression and poor governance of the
civilian government in Nigeria under the then President Obasanjo. A study which inter alia
covered the first eighteen months of Obasanjo’s administration reported thus:

Eighteen months into the country’s democratic experiment, Nigeria continues to
face economic, political and social uncertainties. Flash points of ethnic,
communal, religious and resource conflicts persist. The economic environment
is still unstable. The Niger Delta crisis has yet to be resolved, and environmental
degradation in oil-producing regions remains a problem. Exacerbating this is the
public perception that the Government has been insensitive and slow in
addressing fundamental issues affecting Nigerians, such as poverty alleviation,
resource distribution, infrastructure development, and security. An air of anxiety
and uncertainty continues to pervade Nigerian society.**

Some eight years of the Obasanjo administration, the state of human rights and indeed,
democracy degenerated to an alarming proportion. This raised a lot of questions. Is Nigeria a
constitutional democracy? Is the practice of constitutionalism in the country progressing or
retrogressing? Justice Onnoghen of the Supreme Court was emphatic that much as “we may
continue to say that our democracy is at its infancy, we cannot lose sight of the fact that ours is a
constitutional democracy based on the rule of law.”***This could well be so if we consider only
the formal and institutional structures on constitutional democracy provided in the constitution.

Although constitutionalism and constitutional democracy are related, they are distinct.
Expounding on their relationship, Mangu notes that: “Modern constitutionalism is democratic
constitutionalism and modern democracy is a constitutional one.”*®* He further argued that:
“Constitutionalism and democracy are so related that ‘constitutional democracy’ may appear to be a
tautology.”**® He is right because there is hardly any constitutionalism that could be described as
“undemocratic constitutionalism”. The practice of modern democracy is a fundamental constituent of
constitutionalism. The two are inseparable. Constitutional democracy has been described as more

7

than merely a concept, which may be realized by provisions in a constitution.”*” Constitutional

democracy is said to be:

a way of life based on tradition, habit, national attitude and a democratic
culture—a culture that regards the constitution as something inviolable and above
political struggle for power. Such a democratic culture values fair play, mutual
tolerance and rules, which promote acceptance and respect for the wishes of the
people as the ultimate authority for government*®®

* International IDEA Democracy in Nigeria 1.

#  A-G Abia Sate v A-G Federation (2006) 16 NWLR (Pt. 1005) 265 at 420—421 paras H-A.
¥ Mangu AMB “Constitutional Democracy and Constitutionalism in Africa” in (2006) Conflict Trend 3-8.
436
Supra.
“7 " International IDEA Democracy in Nigeria 25.
8 gqupra.
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As militarism dismantled and destroyed the structures of constitutionalism, it did the same
to constitutional democracy. And just as military rule is incompatible with constitutionalism; it
also negates everything that constitutional democracy represents. Granted that Nigeria has
transited from military rule to civilian government, this transition did not automatically translate
into constitutionalism and constitutional democracy. Demilitarization involves not only a
structural but a mental process. It was argued that: “The process of demilitarization of Africa will
be a long and complex one, for it does not just mean a simple transfer of power from a military
to a civilian government. It means, above all, a demilitarization of minds.”***

The psyche and attitude of the leaders and the ruled must change. Dialogues, discussions,
debates, bargaining and persuasions must be elevated over the use of force or might. The practice
of constitutionalism and constitutional democracy is more difficult than merely changing a
government from military to civil rule. It has been advocated that “the new struggle for
process-led constitutionalism represents Africa’s second liberation, second in significance only

to the anti-colonial struggle”.**°
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3.3 Constitutional protection of civil and political rights

Consequent upon the relationship between constitutionalism and constitutional democracy,
they have some common constituents and one of them is the constitutional guarantee of
fundamental rights. Nigeria is also a party to several international covenants, treaties and

441

conventions on human rights. It ratified or acceded to some of the instruments™" and some it

merely signed.*** There are few instruments or protocols in respect of which the country took no

“3 In examining the protection of human rights, a broad categorization of

action whatsoever.
civil and political rights; and economic, social and cultural rights is adopted. The choice of this
categorization had earlier been explained in this text. This segment deals with the constitutional
protection of civil and political rights.

Under civil and political rights, the text considers the right to life, right to dignity of human
person, right to personal liberty, right to fair hearing, right to privacy and family life, right to
freedom of thought, conscience and religion, freedom of movement, freedom of expression, right
to freedom from discrimination, freedom of association and right to vote.

When Nigeria became independent on 1 October 1960, fundamental rights were entrenched
in chapter 111 of the Independence Constitution. The provisions were retained in the 1963, 1979,
1989, 1995 Constitutions and now the 1999 Constitution. The fundamental rights so guaranteed
are part of human rights. It had earlier been argued that the guarantee of rights is a notable

constituent of constitutionalism.**

4t These include Convention against Torture and other Cruel Inhuman or Degrading Treatment or Punishment;

International Covenant on Civil and Political Rights; International Covenant on Economic, Social and
Cultural Rights; Convention on the Elimination of all forms of Discrimination against Women; Optional
Protocol to the Convention on the Elimination of all Forms of Discrimination against Women; International
Convention on the Elimination of all Forms of Racial Discrimination and Convention on the Rights of the
Child.

These include Optional Protocol to the Convention on the Rights of the Child on the involvement of Children
in Armed Conflict and Optional Protocol to the Convention on the Rights of the Child on the Sale of Children
Child Prostitution and Child pornography.

These include Optional Protocol to the Convention Against Torture and Cruel Inhuman or Degrading
Treatment or Punishment; International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families; Optional Protocol to the International Covenant on Civil and Political
Rights; and Optional Protocol to the International Covenant on Civil and Political Rights and Second
Optional Protocol to the International Covenant on Civil and Political Rights.

See chapter 2 section 2.3.
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3.3.1 Righttolife

Perhaps to underscore the importance of the right to life, it is the first in the list of
fundamental rights guaranteed by the 1999 Constitution. While other fundamental rights are
equally as important as the right to life, it is also true that the enjoyment of other rights is
conditional upon the right holder being alive. Right to life is guaranteed by section 33 of the
1999 Constitution and is subject to some conditions like death sentence imposed by a court.

Deprivation of life in the execution of a sentence of death will arise where, for example, a
person is convicted of murder by a court. Under the Criminal and Penal Codes, the offence of

murder is punishable by death.**® The offences of armed robbery**

, treason* and instigation of
invasion of Nigeria **® are all punishable upon conviction by death. Indeed, under the penal law,
it is unlawful to kill any person unless such killing is authorized or excused by law.** Section
33(2)(a) of the 1999 Constitution excuses death that resulted in the cause of self defence against
unlawful violence or the defence of property in “such circumstances as are permitted by law”.
The law will excuse killing that results from self defence against unprovoked assault**° and

against provoked assault.**

A person who is aiding in self-defence of another is also entitled to
same protection.*? A person who is defending his/her dwelling-house, is entitled to defend it to
the extent of killing the aggressor, if such act becomes necessary to repel the attacker.**

A Kkilling will be justified or excusable under section 33(2)(b) of the 1999 Constitution
when it is done in order to lawfully arrest a person or prevent someone in lawful custody from
escaping.*** The right to life is, therefore, subject to a lot of limitations in Nigeria. Nigeria not
only signed and ratified the African Charter on Human and Peoples’ Rights, it went on to

domesticate it as part of its municipal law.**°

5 See section 319 of the Criminal Code Act, Cap C 38, LFN 2004. See also section 221 of the Penal Code
Laws of Northern Nigeria, Cap 89, 1963.

Robbery and Firearms (Special Provisions) Act Cap 398, Laws of the Federation 1990.

“7 Section 37 of the Criminal Code.

#8  Section 37 of the Criminal Code.

#9 " Section 306 of the Criminal Code.

%0 Section 286 of the Criminal Code.

1 Section 287 of the Criminal Code.

2 gection 288 of the Criminal Code.

3 Section 282 of the Criminal Code.

454 Most of the extra-judicial killings carried out by the police are predicated on claims that the victims were
resisting lawful arrest or escaping from lawful custody.

This was done by the promulgation of The African Charter on Human and Peoples’ Rights (Ratification and
Enforcement) Act which is now Cap A9 Laws of the Federation of Nigeria 2004.

446

455

87



The African Charter in article 4 recognizes that no person may be arbitrarily deprived of
his life. Though the country ratified the ICCPR, it is yet to ratify the Second Optional Protocol
to the ICCPR which provides for the total abolition of the death penalty; but allows States parties
to retain death penalty in time of war if they make a reservation to that effect at the time of
ratifying or acceding to the Protocol. This work did not find any official reason why Nigeria did
not ratify the protocol in spite of its ratification of the African Charter. That failure may bother
on tardiness. Amnesty International argues that death penalty in Nigeria constitutes a violation of
fundamental human rights that is, the right to life and the right not to be subjected to cruel,

6 Much as it is legal to execute a person under sentence of

inhuman and degrading treatment.
death, the Supreme Court has held that it is clearly a breach of the right to life to execute a
convict before his appeal is determined.**’The South African Bill of Rights, which is part of the
1996 Constitution,*®and which Bill is an undisputed model in Africa, provides in section 11 that
“Everyone has the right to life”.

The provision is short, apt and clear. Under section 37 of the South African Constitution
there may be derogation from the Bill of Rights during a state of emergency. But the Table of
Non-Derogable Rights, makes it clear that even in such situation, the right to life and human

0% in section 8 states

dignity are entirely non-derogable. New Zealand’s Bill of Rights Act 199
that:*No one shall be deprived of life except on such grounds as are established by law and are
consistent with the principles of fundamental justice”. Similarly, the Canadian Charter of Rights
and Freedom 1982 provides in article 17 that: “Everyone has the right to life, liberty and
security of person and the right not to be deprived thereof except in accordance with the
principles of fundamental justice™*® The phrase “principles of fundamental justice” is lacking in
specificity and is imprecise. It is speculative. According to Amnesty International,*®* an
organization that had been very active since October 2003 in campaigning for the abolition of the
death penalty in West Africa, “the death penalty is the ultimate cruel, inhuman and degrading
punishment. It violates the right to life. It is irrevocable and can be inflicted on the innocent”. If
death penalty is imposed by a constitution under certain circumstances as derogation from the

right to life, it will not be correct to say as Amnesty has done, that it violates the right to life.

456 Amnesty International “‘Nigeria: The death penalty and women under the Nigerian Penal System’’ Press Release Al

Index: AFR 44/007/2004 10 February 2004.
47 Nosiru Bello v Attorney-General Oyo State (1985) 5 NWLR (Pt 45) 825.
48 Constitution of South Africa of 1996.
49 New Zealand Bill of Rights Act 1990.
460 Canadian Charter of Rights and Freedom enacted as a Schedule B to the Canada Act 1982, c. 11, which came to force on
17 April 1982.
Amnesty International ““West Africa: Senegal abolishes the death penalty, who’s next?” Press Release Al index: AFR
49/001/2004 10 December 2004.
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The fact that death penalty had been inflicted on the innocent is sadly true. Like in all
cases of punishment for crime, the risk of executing the innocent pursuant to death penalty

cannot be entirely eliminated. According to Amnesty,*®?

since 1973, eight hundred and eighteen
prisoners have been released from the death row in USA when evidence later emerged
establishing their innocence of the crimes for which they were sentenced to death. In 2004, there
were five of such cases. Some of them were almost executed after spending many years under
death sentence. Common features in their cases include prosecutorial or police misconduct, the
use of unreliable witnesses, confessions and sloppy defence representation.

Nigeria falls into the category of countries that Amnesty classified as “retentionists” in respect
of death penalty. This means countries and territories which retain the death penalty for ordinary
crimes. In this group are many of the countries in Africa.*®® The story is not entirely depressing in
Africa. Under the “*abolitionist for all crimes’’, that is a country whose laws makes no provision for
the death penalty for any crime; there are 12 African countries in this category including South
Africa, Senegal, Cape Verde, Cote d’lvoire and Djibouti.*®* There is yet another category called
““abolitionist in practice’’. This refers to a country which retained the death penalty for ordinary
crimes such as murder but can be considered abolitionist in practice, the reason being that it had not
executed anyone during the past ten years and is believed to have a policy or established practice of
not carrying out executions.*® There are 13 African countries in that category.

In spite of the fact that death penalty for people younger than 18 years is outlawed under

international human rights law,*®

some countries still execute child offenders. Amnesty
reported*®’ that between 1990 and 2003, it documented 39 executions of child offenders in 8
countries: China, the Democratic Republic of Congo, Iran, Nigeria, Pakistan, Saudi Arabia, the

USA and Yemen.

2 Amnesty International “‘Facts and Figures on Death Penalty’” http:web.amnesty.org/pages/deathpenalty-

facts-eng [accessed on 13 March 2005].

Amnesty International ‘‘Death Sentences and Executions in 2004
http://web.amnesty.org/pages/deathpenalty-sentences-eng [ accessed on 13 March 2005].

Supra.

Supra.

%6 The Convention on the Rights of the Child (CRC), Article 37 provides that ““no child shall be subjected to
torture or other cruel, inhuman or degrading treatment or punishment’’. See also article 6.

Amnesty International “Executions of Child Offenders Since 1990”
http:web.amnesty.org/pages/deathpenalty-children-stats-eng [accessed on 13 March 2005].
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During the period and precisely in 1997, Nigeria executed one child offender, Chiebere
Onuoha who was said to be 15 at the time of the offence, but was 17 at the time of execution on
31 July 1997.°®  Within the period covered by Amnesty, there were 19 child offenders who
were executed in the USA; 18 of them were 17 years old at the time of the offence; and one was
16 at the time of the offence.*®

Section 33(1) of the 1999 Constitution which prescribed death penalty made no distinction
between young persons under the age of 18 years and adults.*”® This is incompatible with the
country’s obligations under article 37 of the Convention on the Rights of the Child, article 6(5)
of the International Convention on Civil and Political Rights and Article 5(3) of the African
Charter on the Rights and Welfare of the Child, all ratified by Nigeria.*"

At the 38™ session of the United Nations Committee on the Rights of the Child, the
Committee inter alia made this concluding observation on Nigeria: “In the context of the respect
for the inherent right to life of a person under 18, the committee is seriously concerned about the
applicability of the death penalty to persons below 18 under the Shariah law, and emphasizes that
such a penalty is a violation of articles 6 and 37 (a) of the Convention.”*’? The Committee
further urged Nigeria to abolish by law the imposition of the death penalty for crimes committed
by persons under 18 years of age and replace the already issued death sentences for persons
under 18 with a sanction in accordance with the Convention.*”® Having regard to the clear
provisions of section 33(1) of the 1999 Constitution which guarantees a qualified right to life and
provides for the deprivation of life in some circumstances, it will be futile to argue that death
penalty in Nigeria is unconstitutional. After conceding that the constitutional guarantee of the
right to life is subject to an explicit exception in favour of a death sentence ordered by a court
upon conviction for a criminal offence, Nwabueze,*’ still contends that this fact did not
foreclose a consideration of the constitutionality of death penalty.

8 This negates Article 37 of CRC.

%9 This contravenes Article 37 of CRC.
470

471

It used the words ““Every person’’.

Since the inception of civilian administration in Nigeria in 1999, condemned prisoners have hardly been
executed.

42 United Nations “Convention on the Rights of the Child” Committee on the Rights of the Child, Concluding
Observation on Nigeria CRC/15/Add.257 of 13 April 2005.

Supra.

474 Nwabueze BO, The Presidential Constitution of Nigeria (1982) 411.
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Nwabueze then argued with reference to a similar provision in the 1979 Constitution, that it
may be concluded that a law authorizing killing as a punishment for crime arising from
conviction and sentence by a court is unconstitutional and void if the death penalty is an inhuman

or degrading punishment in all cases or in respect of a particular offence or because of the

method or manner by which it is inflicted.*"®

476

In the case of Onuoha Kalu v The Sate,” it was contended that the death penalty

477

prescribed under section 319(1) of the Lagos State Criminal Code™" is inconsistent with the

Constitution of 1979, section 30(1). *® Iguh J.S.C who delivered the lead judgment in the

Supreme Court held as follows:

Besides, the right to life prescribed under the said Section 30(1) of the
Constitution is a qualified right. It is not an unqualified right. It is also not in
dispute that the imposition or execution of the death sentence in Nigeria is not
subjected to any form of arbitrary, discriminatory or selective exercise of
discretion on the part of any Court or any other quarters whatever. Therefore |
entertain no doubt that the death penalty in Nigeria can by no stretch of
imagination be said to be invalid or unconstitutional. *”°

The problem with the death penalty is that the justice system is far from being perfect; in
many countries like Nigeria, it is flawed. A victim of such a system, who was sentenced to death
and subsequently executed, would never have his right restored if he was later proved to be
innocent. This happened to Sakae Menda was sentenced to death after a trial in Japan. Six times

480

he was retried, before he was finally found not guilty. It has been rightly argued that “the

death penalty is so horrified, the chances of error are so high, the death row phenomena is so
repugnant, and the impossibility of correction is so draconian that it is simply unacceptable...”*®

In October 2004, the National Study Group on Death Penalty, charged with conducting a
national debate in Nigeria on the death penalty, presented its report to the Federal Government.
In his speech on the occasion of the presentation of its report, the Group’s chairperson called on
the Federal Government to impose a moratorium on executions and commute to life

imprisonment the sentences of death on prisoners whose appeals have been determined.*®

4> Nwabueze BO The Presidential Constitution of Nigeria 412.

476 (1998) 13 N.W.L.R. (Pt 583) 531.

47 All other States in Southern Nigeria have similar provisions in their respective Criminal Code Laws.

“® " The provision of section 30 (1) of the 1979 Constitution is same as section 33(1) of the 1999 Constitution.

4% The Court of Appeal was confronted with a similar issue in Adeniji v the State (2000) 2 N.W.L.R ( Pt 645)
354 and it simply followed the decision of the Supreme Court in Onuoha Kalu v the State supra and held
that the death penalty in Nigeria is neither invalid nor unconstitutional.

Maiko Taqusari “Death Row Conditions in Japan” in Proceedings of International Conference on Human
Rights and Prison Reform National C.U.R.E. (Citizens United for Rehabilitation for Errants) (2001) 1.

Rick Prashaw “Canadian Abolition and Exradition Law” in Proceedings of International Conference supra 9

%82 Report of the National Study Group on the Death Penalty (October 2003).
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The chairperson relied on the aphorism that whoever is going to take the life of a person
must first ensure that the person receives justice. It was the then President Olusegun Obasanjo,
who was known to be personally opposed to the death penalty, that launched a national debate on
the issue in November 2003.

When Nigeria returned to democracy in 1999, it was expected that civil and political rights,
which were substantially eroded and compromised under successive military regimes, would be
fully restored. After nearly ten years of democracy, rights violation is still part of the national
life. In June 1999, barely a month after President Olusegun Obasanjo came to power, he
appointed a Commission known as Human Rights Violations Investigation Commission chaired
by a retired and highly respected Supreme Court Justice, Chukwudifu Oputa. It was mandated to,
among others, investigate mysterious deaths, assassinations and other human rights abuses
during the period January 1966-June 1998, and to make recommendations to redress past
injustices and to prevent violations in future. The Commission which later was widely referred to
by Nigerians as “Oputa Commission” or “Oputa Panel” was modeled after the South African
Truth and Reconciliation Commission. The expectations of Nigerians were very high. A lot of
revelations on extra-judicial killings in Nigeria were made during the public sittings of the Panel.
The Commission concluded its assignment and made recommendations to the Federal
Government.

Regrettably, consequent upon a judicial challenge by former Heads of State, General
Mohammadu Buhari and General Ibrahim Babangida, the reports were neither officially released
nor have the recommendations been implemented or a White Paper released. But unofficially,
the reports are available. They have been serialized in some Nigerian newspapers and they are
also available on the internet.*®® The Oputa Commission had this to say about military rule and
human rights, among others:

Military rule is absolute rule. It subverts and undermines the institutions of the
state, imperceptibly initially but surely and gradually. It leads inevitably to
moral and political corruption alongside the decay of time-honoured loyalties
and values as well as institutional decay. In due course and as a manifestation of
this deepening decay, cruelty and murder become the norms of governance. *3

8 Http://www.dawadu.com/oputal.htm;htttp://www.nigerianmuse.com/nigeriawatch/oputa. [accessed 13

February 2010].

Human Rights Violations Investigation Commission Report (Conclusions and Recommendations) May 2002,
14, Para 1. 52. At the end of our review of the human rights situation in democratic Nigeria, it will be
possible to draw a conclusion as to whether, for example, cruelty and murder are no more ‘‘norms of
governance’’.
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In May 1999 and October 2001, during the Obasanjo administration, there were massacres
and gross violations of human rights in Odi, Bayelsa State and Zaki-Biam and other locations in
Benue State respectively. This was how Human Rights Watch in its report, summarized the

massacres: 4%

On October 22 to 24 2001, several hundred soldiers of the Nigerian army killed
more than two hundred unarmed civilians and destroyed homes, shops, public
buildings and other property in more than seven towns and villages in Benue
State, in central-eastern Nigeria. The small town of Gbeji was among the worst-
hit locations: more than 150 people were killed there alone, while more than
twenty were Killed in the larger market town of Zaki-Biam, and others were
killed in several other villages. It was a well-planned military operation, carried
out in reprisal for the killing of nineteen soldiers in the area two weeks -earlier,
which was attributed to members of the Tiv ethnic group. Those who died at the
hands of the military were victims of collective punishment, targeted simply
because they belonged to the same ethnic group... The events in Benue were
strikingly reminiscent of a military reprisal operation which took place two
years earlier, in Odi, in Bayelsa State in the south of Nigerian.

Nigeria’s human rights record remains poor. The Government continues to abuse the rights
of the people. Security forces are still committing extrajudicial killings. “®® In Agbo v The
Sate,*®” a police constable disembarked from the motor vehicle in which he was traveling and
went over to the other side of the road, where the deceased person’s vehicle was properly
parked. The police officer intended to ask the deceased why he blocked the road with his motor
vehicle. An argument ensued between the police officer (appellant) and the deceased during which
the appellant shot the deceased with pistol which the appellant had in his possession. While

affirming the death sentence on the appellant and dismissing his appeal, Justice Muukhtar held:

Situations like this whereby policemen rashly bring out their guns, (albeit to
merely threaten or frighten citizens) is rapidly becoming rampant. They are
meant to use the guns to safeguard the lives of the citizenry they are paid to
protect, but the reverse is the case. A policeman will not hesitate to pull the
trigger of his gun at the slightest provocation, and would indeed do that with
relish and reckless abandon, not caring whether the consequence of his act will
be fatal. The incident in the instant case is a locus classicus. A law enforcement
agent who is supposed to bring sanity and order on the road brings out his gun
and fires it just because a driver obstructs his right of passage (that is even if
there was an obstruction, as the evidence in court is that there wasn’t.) In fact
the mere fact that he deemed it necessary to bring out a gun from wherever he
had kept it is enough act of recklessness, even if no shot was fired, and in this
case there is ample evidence that it was. | believe such rash acts must be stopped
to prevent innocent human lives from being wasted.*®

5 Human Rights Watch “ Nigeria Military Revenge in Benue: A Population Under Attack”, April 2002, Vol 14,
No 29A).

US Department of State, ““Nigeria Country Reports on Human Rights Practices-2004” 28 February 2005, 1-
2. US Department of State, “Nigeria Country Reports on Human Rights Practices-2005” 8 March 2006, 1-2;
and US Department of State, “Nigeria Country Reports on Human Rights Practices-2006”, 6 March 2007, 1-
2. An NGO, Civil Liberties Organization described the Obasanjo government as ‘‘a dictatorship of a
civilian variant’’: The Guardian, Monday, 20 December 2003, 3.

87 (2006) 6 NWLR (Pt 977) 545.

8 Qupraat 586 paras A-E
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In 2003, the convicted former Inspector-General of Police, Tafa Balogun gleefully
announced that from March to November 2002, the police killed more than 1,200 criminals. **° It
must be noted that those killed were mere criminal suspects; not people tried and sentenced to
death. On 25 November 2005, a police sergeant shot and killed a surveyor, one Bartholomew
Ochomah at a bus stop. *® On 8 December 2005, a police constable, beat to death a 42 year old

*1 The killings cut across all

Lagos based lawyer, Emma Uzoka, following a minor disagreement.
classes of people; nobody is spared no matter his status.

It is not only the security agencies that demonstrate lack of value for life, the people also
do. On 20 February 2004, in Asaga Community, Ohafia, Abia State, Mr Ukabi Njoku, a 77 year
old man was beaten to death on the ground that he was a wizard. To the utter disgust of many
Nigerians, on Monday, 17 October, 2005, a privately owned television station, Channels TV,
aired the sadistic, callous and the dehumanizing killing of an 11 year old boy called Samuel. He
was accused of attempting to kidnap a child. He was mercilessly beaten and burnt alive by a
crowd of people. Until he finally died, the minor continued to protest his innocence but to no
avail. *%

When people resort to jungle justice, it is an indication of lack of confidence in the justice
system or a failure of the justice system. In all cases reported, the perpetrators of the dastardly
acts were hardly arrested and prosecuted. Vigilante groups and ethnic militias were also
responsible for unlawful detentions, acts of violence, torture and killing of persons. In the South
West of Nigeria, there is the Odua People’s Congress; South East, the Movement for the
Actualization of the Sovereign State of Biafra (MASSOB) and the Egbesu Boys in the Niger
Delta Area. **

A vigilante group in Sandiya village, Konduga, Local Government Council Bornu State, on
6 January 2004, killed seven suspected religious fanatics. The Bornu State Commissioner of
Police, Basiru Azeez was reported to have commended the village vigilante for their
“‘gallantry’’. He further added that their action ‘‘saved the state and the country from

embarrassment and grief.”**%*

489 US Department of State , ““ Nigeria Country Reports on Human Rights Practices—2003” 25 February 2005, 2. Indeed in
a chart which was presented to Human Rights Watch by the Inspector-General of Police in July 2004 in Abuja, 834, 821,
2021 and 3,100 armed robbery suspects were respectively killed in 2000, 2001, 2002 and 2003. Between January-March
2004, 422 were killed. See Human Rights Watch, “Rest in Pieces Police Torture and Death in Custody in Nigeria” Vol
17, July 2004, 15.

40 Daily Sun, Thursday, 22 December 2005,14.

491 Daily Sun, Monday , 12 December 2005, 7.

492 ThisDay, Tuesday, 25 October 2005, 37.

498 Human Rights Watch, ‘‘Nigeria Human Right Development’” World Report 2002 http://www.hrw.org/wr2k2/africa8.htm
[accessed 20 November 2005].

4% The Guardian, Wednesday 7 January 2004, 4
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What is responsible for the prevalence of police brutality, extortion and killings of innocent
people? A Senate Committee that investigated the killing of some people on 30 June 2003 during a
labour protest, argued that there had not been any real difference in operational style between the
colonial police force that was established for the sole purpose of subjugating the Nigerian people or
coercing them into submission, and the post-independence Nigerian Police.*®  Another sad
commentary on Nigerian human rights record, is the issue of political assassinations and violence.
The most embarrassing was the killing of the then Justice Minister and Attorney-General, Bola Ige
(SAN) in 2002. There have been other high profile killings.*® The US State Department while
reviewing Nigerian human rights record in 2004, said: *“There were politically motivated killings by
the Government or its agents.””**” Similarly, in an editorial, the Daily Independent said ‘‘that
instances abound where parties or factions loyal to those in the corridors of power are aided and
abetted to commit these dastardly acts of political killings with impunity.’***® The persistent violation
of the right to life in the country is a negation of constitutionalism.

3.3.2 Right to dignity of human person

Closely related to the right to life, is the right to dignity of human person. Life is worth nothing
to a victim of torture, inhuman or degrading treatment. Section 34(1) of the 1999 Constitution
provides for the right to dignity of human person. Section 34(2) goes on to provide that “forced or
compulsory labour” does not include the following: any labour that is required in consequence of the
sentence or order of a court; any labour required of members of the armed forces of the federation or
the Nigerian Police Force in pursuance of their duties as such; in the case of persons who have
conscientious objections to service in the armed forces of the federation, any labour required instead
of such service and any labour required which is reasonably necessary in the event of any emergency
or calamity threatening the life or well-being of the community. “Forced or compulsory labour” also
does not include any labour or service that forms part of normal communal or other civic obligations
for the well-being of the community; such compulsory national service in the armed forces as may be
prescribed by an Act of National Assembly or such compulsory national service which forms part of
the education and training of citizens of Nigeria as may be prescribed by an Act of the National
Assembly.

4% TheVanguard, February 31, October 2003, 21.

496 On 22 February 2003, Ogbonnaya Uche, a Senatorial Candidate of All Nigerian Peoples Party (ANPP) was shot and

killed; on March 2003, Chief Marshal Harry, a National Vice Chairman of the ANPP, who was formerly a prominent

member of the ruling Peoples Democratic Party (PDP) was killed. Chief A.K. Dikibo who succeeded Marshal Harry as

PDP National Vice Chairman for South - South was also killed. The list is endless.

US Department of State, “Nigeria Country Reports on Human Rights Practices —2004” 28 February 2005, 2.

498 Daily Independent (Editorial) ‘‘Resurgence of Political killings’> 29 November 2005, B4. See also The Punch
(Editorial) “‘Assassinations and Political Violence’’, 6 January 2005, 16 wherein it was said: “With recent
developments, there is a sense of foreboding in the air. The brazen recourse by the political class to kill and maim in
order to get to office can be traced to the flawed perception of politics as the shortest route to wealth. Because most of the
politicians loot and get away with it, those shut out are embittered and want to participate by all means, while those in
power plot to remain”.
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The words ““torture’’, ““inhuman’’, “‘degrading’’, “*slavery’, *‘servitude’” are not defined in
section 34 or any section of the 1999 Constitution. In article 1 of the Convention against Torture

and Other Cruel, Inhuman or Degrading Treatment or Punishment, “Torture’” is defined as:

.. any act by which severe pain or suffering, whether physical or mental is
intentionally inflicted on a person for such purposes as obtaining from him or a
third person information or confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating or
coercing him or third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with
the consent or acquiescence of a public official or other person acting in an
official capacity. It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions.

According to Jim Murdoch,*® the distinction between ** torture’”, ““inhuman’” and ““degrading
treatment or punishment’’ reflects deference in the intensity of suffering and assessment of state
purpose as determined by contemporary standards. The distinction would then appear to be a
function of the degree or quantum of pain or suffering inflicted on a person.

Tobi J.C. A (as he then was) had opportunity in Uzoukwu v Ezeonu 11°® to define the key words
in section 30(1) of the 1979 Constitution and which provisions are the same with those of
section 34(1) of the 1999 Constitution. The word “dignity” according to him, as used in the
section, “conveys the meaning or connotation of being degraded at least in ones exalted
estimation of his social status or societal standing”.>® The word “torture” he said,
“etymologically means to put a person to some form of pain which could be extreme. It also
means to put a person to some form of anguish or excessive pain”.>®> He went on to state that it
could be physical brutalization of the human person; and it could also be mental torture in the
sense of mental agony or mental worry. This covers a situation where the person’s mental
orientation is very much disturbed that he cannot think and rationally do things, as the rational
human being that he is.°® In respect of the word “inhuman”, Justice Tobi said that it is the
opposite of the word “‘human’’. It then follows, he said, that “ an inhuman treatment is a
barbarous, uncouth and cruel treatment; a treatment which has no human feeling on the part of
the person inflicting the barbarity or cruelty”.® For “degrading treatment”, Justice Tobi said
that it has the element of lowering the social status, character, value or position of a person. In

other words, the victim develops some form of complex which is not dignifying at all.>®

4% Murdoch J, “ Liberty and Security of a Person in a State under the Rule of Law” being the text of a paper

delivered at the British—Nigeria Law Week held on 23-27 April, 2001 Abuja, Nigeria.
0 (1991) 6 N.W.L.R. (Pt 200) 708.
%L gypra 778.
%2 gypra.
% gypra.
04 Qupra.
%5 gqupra.
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In defining “slavery”, Justice Tobi opined that it is “ the state of being held as a slave. It
also conveys the institution of ownership of slaves: a state of being in drudgery. The word
‘servitude’ conveys generally similar meaning. It also means subjecting a person to compulsory
labour or subjecting a person to irksome conditions like a slave”.>%

Against the background of these definitions, the provisions of section 34(1) of the 1999
Constitution can be appreciated. A punishment that is unduly excessive may be by its length or
severity or one that is very harsh having regard to the offence for which it is prescribed, may
amount to torture. Equally, a punishment that is totally out of tune with contemporary society
may be regarded as being offensive to human dignity.>®” Infliction of punishment selectively or
discriminatorily against a group or class of people like minorities or the poor will be cruel or
amount to torture.®

The legal status of prisoners continues to present some problems in Nigeria. At some
point, America and England had similar problems. In 1871, an American judge in the State of

Virginia, Judge Christian described prisoners as being civilly dead and as slaves of the State.>®

What that meant was that prisoners lost all legal identity.”*

When their liberty was restored after
release from prison, convicted felons at the time had no right to vote, hold office, make
contracts, own property or compose a will. Those rights, and many more, were forfeited to the
State. These represented the situation in the 1880’s in USA.*** In England, as late as 1982, Lord
Wilberforce asserted that under the English law, a convicted prisoner, in spite of his
imprisonment, retains all civil rights which were not taken away expressly or by necessary

implication by the fact of his imprisonment.>*?

In Nemi v A-G Lagos Sate**?

the Court of Appeal had to consider whether a condemned
prisoner has a right to life or whether he is entitled to a remedy against inhuman or degrading
treatment prescribed by the constitution. Therein, it was inter alia contended on behalf of the
state that: “Simply put, a condemned prisoner has no right to life. There is no provision either by
legislative action or judicial interpretation allowing a condemned convict to enforce any fundamental

rights after conviction and sentence. He has no guaranteed right to life. He is as good as dead”.**

6 Uzoukwu v Ezeonu 11 (1991) 6 NWLR (Pt 200) 708 788.

7 Nwabueze The Presidential Constitution of Nigeria 413.

%8 Furman v Georgia, 408 U.S. 238 at 283 (1972).

%9 Ruffin v Commonwalth, 62 Va (21 Gratt) 790, 796 (1871).

0 gee Cal. Pen Code Sec. 673, 674 ( Deering), 1886.

st Cummins E, “ Prison Radicalism and the Return of civil Death in California: where are we now?”
http://www_oah.org/meetings/1997/cummins.htm [ accessed on 12 March 2005].

Raymond v Honey (1982) 1 All ER 756; there is a similar decision in the South African case of Minister of Justice v
Hofineyer (1993) 3 SA 131 (AD).

13 Nemi v Attorney-General Lagos Sate (1996) 6 NWLR (Pt 452) 42.

4 gupra.
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The submission is simply shocking. Justice Uwaifo rightly faulted that submission in his
lead judgment where he said:

The aspect that a condemned prisoner has no life, cannot enforce any fundamental
rights and is therefore as good as dead is quite perturbing. It needs some questions
and comments. Does it mean that a condemned prisoner can be lawfully starved to
death by the prison authorities? Can he be lawfully punished by a slow and
systematic elimination of his limbs one after another, until he is dead?**

Justice Uwaifo further held that the sentence of death by hanging or execution cannot be done in
a manner that contravenes the constitution. That there is nothing in sections 30(1) and 42(1)(2)
of the 1979 Constitution®*® to suggest that a condemned prisoner may be inflicted with any form
of punishment that may amount to torture or to inhuman or degrading treatment. There are two
groups of people whose right to dignity of human person is the subject of gross violations in
Nigeria. They are prisoners and widows. Prison and prison conditions remain sub-human, harsh
and life threatening in Nigeria®*’ like in most if not all African countries.>®

A study carried out by a non-governmental organization, Civil Liberties Organization
established a graphic pattern of the violation of the right of prisoners and detainees in respect of

519

torture, inhuman and degrading treatment. In another report, it was found that “once inside

their barracks or station, soldiers, security agents and police often used torture techniques to
extract confessional statements from suspects and detainees”.*?
Schabas concedes that regardless of international abolitionist trends, it is “*still too early to

say that capital punishment is deemed contrary to customary international human rights law’”.*%

In his view too, prolonged stay on death row may violate human rights. In Ogugu v The Sate,>*?
the appellant among others, contended that having stayed in prison confinement under a sentence
of death for an unreasonable length of time, indeed from 28 February 1986 up to the hearing of
his appeal in 1994, that it would amount to inhuman and degrading treatment contrary to the

1979 Constitution®* to uphold and execute the sentence of death passed on the appellant.

5 Nemi v Attorney-General Lagos State (1996) 6 NWLR (Pt 452) 42. His Lordship relied on the Jamaican case of Abbott

v A-G Trinidad and Tobago (1979) 1 WLR 1342.

Both provisions are respectively in pari materia with S. 33(1) and S. 46(1) of the 1999 Constitution.

US Department of State “Nigeria Counry Report on Human Rights Practices-2004” 28 February 2005.

See Penal Reform International, Prison Conditions in Africa Report of a Pan African Seminar Kampala Uganda 19-21

September 1996 (1997) 23-79 and 119 120.

Odinkalu AC and Ehonwa OL, Behind the Wall: A Report on Prison Conditions in Nigeria and the Nigerian Prison

System, (1991).

%0 Gahia C Human Rightsin Retreat (1993) 30.

%21 gchabas WA The Death Penalty As Cruel Treatment and Torture: Capital Punishment Challenged in the World's Courts
(1996) 204.

%22 Ogugu v The State (1994) 9 NWLR (Pt. 366) 1.

523 Though the case was decided on the 1979 Constitution, but the pitiable state of the prisoner thereat is not different from
the current situation under the 1999 Constitution. In the case of Ekanem V.A.l.G.P. (2008) 5 NWLR (Pt 1079)97, the
Court of Appeal did not think that it is part of the human rights of a prisoner to be provided with sleeping materials.
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The Supreme Court relying on a technical issue, declined to pronounce on the matter. It
reasoned that the constitutional question would only arise on appeal after a High Court has
considered and adjudicated on the issue and the Court of Appeal has confirmed or reversed the
decision of the High Court.>** Prisons in Nigeria are like concentration camps and prisoners are
treated as if they are civilly dead or slaves of the state. The prisons are over-crowded, dirty,
unhygienic and there is total absence of the basic needs of life. Feeding is extremely poor, very
low in nutrition and water is a luxury. In most of the prisons, unconvicted prisoners defecate in
their cells using buckets as toilet seats and for the collection of waste.

Prison authorities do not think that prisoners are deserving of any right and they operate in
total disregard or perhaps in ignorance of the United Nations Standard Minimum Rules for the
Treatment of Prisoners (SMR).>*®> The Rules, for example, make provisions for standards®® in
respect of accommodation, space, hygiene generally, personal hygiene, clothing, bedding and
food for prisoners. With regard to feeding prisoners, which is basic and fundamental, Rule 20(1)
provides that: “Every prisoner shall be provided by the administration at the usual hours with
food of nutritional value adequate for health and strength, of wholesome quantity and well
prepared and served”. Since the existence of the prison system in Nigeria, the feeding of
prisoners has never come close to meeting the requirements of that rule. That is why it is very
difficult to find healthy prisoners in the country and prisoners continue to die on regular basis.

Prisoners who are yet to be convicted and are merely detained to await their trials if ever
they will come are in worse situation. Their conditions are totally dehumanizing and inhuman.
This class of prisoners is notoriously called ‘“‘Awaiting Trial Men’” (ATM) in Nigeria. Their
cells or rooms are grossly over-crowded at all times. Sometimes they have no opportunity of
taking real bath in weeks. Some have spent up to 10 years or more in prison awaiting trial. In
some cases, the periods they have spent in custody are far longer than the maximum sentences
prescribed for the offences over which they were charged or detained. Sometimes, their case
files simply disappear and could not be traced. The foregoing conditions constitute part of a

larger regime of torture to which prison inmates are subjected.®?’

% Ogugu v The State (1994) 9 NWLR (Pt. 366) 1at 30 para E.

525 These Rules were approved by the United Nations in July 1957. A further Rule was added in 1977 and it
extended the application of the Rules to persons arrested or imprisoned without a charge. Such persons will
include, for example, those detained over immigration matters and awaiting deportation. The Rules which are
95 in number are a set of guidelines and they constitute minimum standards which prison authorities are
expected to comply with.

%0 SeeRules 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19 and 20.

2T Gahia, Human Rightsin Retreat 124-125.

99



Furthermore, the prisoners are physically, emotionally and spiritually degraded. Absence
of medical care and extreme congestion of the cells, ensured that the prisoners are ravaged with
diseases and death. Female prisoners give birth in prisons. Minors and their convicted or
detained mothers are locked up in prison cells. This contravenes Rule 23 of the UN Standard
Minimum Rules. In February 2004, there was rampage and riot in Ikoyi Prisons, Lagos over the
death of a sick prisoner. The death was alleged to be due to negligence on the part of prison

authorities. In its editorial on the riot, The Guardian said:

...alarming is the revelation that the country’s decrepit and over crowded
prisons are currently holding some 47,000 detainees awaiting trial. Where prison
space had hardly ever been enough to take the full number of regular convicts,
this figure is said to represent about 70 per cent of Nigeria’s overall prison
population. Added to this is the very familiar sub-human condition of the
prisons all over the country, a sad commentary on the nation’s penal justice
system. °%

The Guardian further contended that the nation’s devaluation of life and dignity is so
commonplace that the detainee is a mere statistic. Another vulnerable group that is subjected to
indignities and inhuman treatment are widows. These are in the nature of traditional and
customary practices. In a study, Okoye came up with well documented instances of inhuman,
torture, bestial and degrading practices against widows in many parts of Nigeria which vary from
place to place. They include:** prohibition against taking a bath except once a week; restriction
to a particular place and a rule that she must be accompanied should she wish to answer the call
of nature; compulsory loud wailing at periodic intervals; she is stripped of all her cloths and is
girded with a narrow piece of cloth, that is, just around the loin. Mandatory shaving of her hair
including the pubic hair; presumption that she killed her husband and must prove her innocence;
the proof of innocence includes drinking the water used in bathing the body of her dead husband.
If she survives this gruesome treatment, her innocence is proved. She must sit almost naked on
the bare floor close to her dead husband and she is forced to sleep with the dead husband as one
last sexual act.

These bestial practices are ordained and sanctioned by customs and traditions. However,
the practice is declining. The foregoing dehumanizing practices violate the human rights of the
widows under the constitution and International Human Rights Instruments. The irony is that
widowers are not subjected to equal degrading treatment. According to Chuwkudifu Oputa, “on
the death of a wife, the husband is not subjected to any of these sadistic and dehumanizing

experiences.

8 The Guardian “The Riot at Ikoyi Division,” Thursday (Editorial), 19 February 2005, 16.
529 Okoye PU Widowhood: A National or Cultural Tragedy (1995) 43-125; see also Oputa C, ‘“Women and Children as
Disempowered Groups’ in Kalu A and Osinbajo Y (eds), Women and Children under the Nigerian Law (nd) 9.
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In some cultures, there is fear that the spirit of the dead wife may return at night to share
the marital bed with him. To avoid this happening, another woman is found to keep the bereaved
husband company.”*® Apart from traditional practices, trafficking in persons constitutes a
violation of the right to the dignity of the human person. The victims of human trafficking are
mostly women and children. Trafficking in persons whether for the purpose of prostitution, has
always been prohibited under the Nigerian law.>** The practice had been going on for several
years, but it was largely internal. Women and children were trafficked from rural and traditional
communities to render cheap labour like domestic service and farm work.

Trafficking only acquired notoriety in recent years when it assumed external character.
Nigerian women were trafficked to Europe, the Middle East and other countries in Africa for the
purposes of forced labour, domestic servitude, prostitution, pornography and other forms of
sexual exploitations. Those recruited for sexual exploitation were predominantly from Edo and
Delta States and they were trafficked to Europe particularly Italy. Apart from being trafficked for
forced domestic and agricultural labour, children were recruited for street peddling, as merchant

%32 Girls were

traders and beggars within the country and to West and Central African countries.
additionally being trafficked for commercial sexual exploitations. There was the trafficking of
women and children from such other African countries as Ghana, Mali, Togo and Benin and to
Nigeria for domestic, agricultural labour and prostitution. “More startling”, according to Olateru-
Olagbegi, “is the reported incidents of trafficking of women from Thailand in Asia to Nigeria
under the guise of entertainment but in reality for prostitution and other sexual exploitation”.>®
When trafficking became a national embarrassment due to its sophistication and external
element, the Federal Government was compelled to start taking action to combat it. The existing
legal provisions against trafficking were considered inadequate and antiquated. On 14 July 2003,
the Trafficking in Persons (Prohibition) Law Enforcement and Administration Act, 2003°* was
enacted. It created a body called the National Agency for Prohibition of Trafficking in Persons
(NAPTIP) whose primary responsibility was combating trafficking. Inadequate funding

remained a major constraint to the functions of NAPTIP.

530 Oputa Human Rights Violations Investigation Commission Report (Conclusions and Recommendations).

31 See Sections 223(2), 224 and 225A of the Criminal Code and Section 272, 273 275 and 276 of the Penal
Code.

US Department of State “Nigeria Country Reports on Human Rights Practices_2004” 28 February 2005 1-2
Olateru-Olagbegi B “ Legal Issues in Trafficking in Women” being a paper presented at the British_Nigeria
Law Week held on 23-27 April at Abuja, Nigeria.

% Laws of the Federation of Nigeria 2004, Cap. T23.
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The Act also created various offences against the exportation of children out of Nigeria and
their importation for forced or seduced prostitution;>*® the procurement of children through
deception, coercion, debt bondage with intent that such person will be forced into illicit
intercourse with another person;>* causing or encouraging the seduction or prostitution of any
child;>*" procuring any person for prostitution, pornography and use in armed conflict;>*®
organizing foreign travel for the promotion of prostitution;>*® enticing or kidnapping a child or a
person of unsound mind out of the custody of the lawful guardian;>*® buying or selling a person

>4 trafficking in slaves >*# and dealing in slaves >*

for employment or immoral purpose;

This law is comprehensive enough to tackle the problem of trafficking in persons in the
country. The down side is the lack of will to fully implement and enforce its provisions and avert
the violation of the right to dignity of human person. Another issue relevant to the subject under
consideration is whether corporal punishment on both adult and juveniles is unconstitutional for
being inhuman and degrading? There is no decision yet on the issue in Nigeria. But in Ex Parte

Attorney v General, Namibia: In Re Corporal Punishment by Organs of State,***

the Supreme
Court of Namibia had to address the issue whether corporal punishment is in violation of article
8(2)(b)** of the Constitution of Namibia 1990 which prohibits torture or cruel or inhuman or
degrading treatment or punishment. The Court returned the verdict that it is unconstitutional.

In Sv Juvenile*

the Supreme Court of Zimbabwe in its majority decision held that the
imposition of judicial corporal punishment on juveniles constitutes inhuman or degrading
punishment in violation of article 15(1) of the 1979 constitution of Zimbabwe. On the other
hand, the minority decision distinguished between adults and juveniles and decided that the

imposition of corporal punishment on adults is not unconstitutional.
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Trafficking in Persons (Prohibition) Law Enforcement and Administration Act 2003, section 11.

Supra section 12.

Supra section 13.

Supra section 15.

Supra section 16.

Supra section 19.

Supra section 21.

Supra section 23.

Supra section 24.

4 (1991) (3) SA 76.

> Article 8(2) provides that: “no person shall be subject to torture or cruel, inhuman or degrading treatment or
punishment”.

8 11989] CRC (Const) 74. See 2 RADIC (1990) 131. In Jackson v Bishop, 404 F2d 571 (CA8 1968) corporal

punishment by flogging or canning was on account of the acute physical pain it inflicts on the victim, held to

be degrading.
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In spite of the constitutional prescription against torture, inhuman or degrading punishment

547 548 sanction

in the Nigeria Constitution, some provisions in the Criminal Code™" and Penal Code
caning as a means of judicial punishment on adults and juveniles. The country has promulgated
the Child Rights Act>*® which is geared towards protecting the rights and welfare of the child.
Section 221 of the Act prohibits corporal punishment as a form of judicial sanction or sentence.
The government is yet to do anything to address those concerns and reconcile the contradictory
provisions on corporal punishment between the Child’s Rights Act, the Criminal Code, the Penal
Code and the Children and Young Persons Act.

A UN Committee recommends that Nigeria should abolish or amend all legislation
prescribing corporal punishment as a penal sentence, in particular the Children and Young
Persons Act. That Nigeira shall expressly prohibit corporal punishment by law in all settings, in
particular in the family, schools and other institutions: and conduct awareness—raising campaigns
to ensure that positive, participatory, non-violent forms of discipline are administered in a
manner consistent with the child’s human dignity and in conformity with the Convention,
especially article 28 (2) as an alternative to corporal punishment at all levels of society.>*

Another disturbing practice is domestic violence which is widespread in Nigeria. There is
no statutory definition of domestic violence in the country unlike South Africa. Section 1(viii) of
South African Domestic Violence Act 116 of 1998, defines it as physical abuse, sexual abuse,
economic abuse, psychological or emotional abuse, verbal abuse, intimidation, stalking,
harassment, damage to property, entry into complainant’s residence without consent (where
parties do not leave together). It includes any other controlling or abusive behaviour towards the
complainant. Spousal abuse particularly wife beating is the most common domestic violence in
Nigeria. Women who invariably are the victims hardly complain. The police which ordinarily is
inefficient, do not intervene in domestic disputes. Domestic violence against women and which
violence or abuse may be psychological, physical, sexual, emotional or financial between family
members, cuts across all strata of the Nigerian society and impacts negatively on the human

rights of women.>*

o4 See section 18 of the Criminal Code Act, Cap. C 38 Laws of the Federation of Nigeria 2004.

548 Section 55 of the Penal Code applicable to all Northern States until the adoption of Sharia Law by 12 States in the North in
2000.

549 Child Rights Act, Law No 23 of 2003.

550 UN Committee on the Convention on the Rights of the Child, Concluding Observation on Nigeria CRC/15/Add-257 of 13 April

2005 at para 39.

In May 2003, a Bill on violence against women was introduced in the National Assembly. It aimed to prohibit forms of violence

such as harmful traditional practices and domestic violence, including marital rape. Under the Bill, courts will be able to issue

protective orders against abusers from approaching or threatening victims of violence. There will also be Commission on

Violence Against Women, to include representatives from religious organizations and non-governmental women’s organizations,

would monitor implementation of the law and provide rape crises centres and shelters for victims. Laudable as the Bill is, it is

yet to be passed by the National Assembly.
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It has been argued®? that despite its prevalence, domestic violence was not recognised as a
human right violation partly because it occurs in the privacy of the home and family relations.>
The government lacks the will to combat the problem and does not even have a clear policy on
how to deal with the situation. Female genital mutilation (FGM) which is harmful to the health
of women is widely practiced in the country. Much as FGM is practiced in all parts of Nigeria, it
is more prevalent in Southern and Eastern parts of the country. Women from Northern States are
less likely to be mutilated; “however, those affected are more likely to undergo the severe type of

1554

FGM known as infibulation>" according to US Department of State. The practice is rooted on

cultural and traditional beliefs that uncircumcised women are more likely to be promiscuous and

unsuitable for marriage.>*

Hence, the indigenous forms of FMG include the removal of the
clitoris or labia minora to the excision of the clitoris and the most harmful, which is
infibulation.>®® FGM is an act of torture and it also amounts to a degrading and inhuman
treatment.
3.3.3 Right to personal liberty

The right to personal liberty is guaranteed by section 35 of the 1999 Constitution. Section
35(1) thereof provides that: “every person shall be entitled to his personal liberty and no person
shall be deprived of such liberty save in the following cases and in accordance with a procedure
permitted by law.” The circumstances when it will be constitutionally permissible to deprive a
person of his liberty are as follows: in the execution of the sentence or order of a court on respect
of a criminal offence of which he has been found guilty; **” when a person fails to comply with
the order of a court or in order to secure the fulfillment of any obligation imposed upon him by
law. Others include the purpose of bringing him before a court in execution of the order of court
or upon reasonable suspicion of having committed a criminal offence, or to such extent as may

be reasonably necessary to prevent his committing a criminal offence.

552 Ikpeme A “Domestic Violence_Towards Zero Tolerance Strategies for Awareness” in LEDAP Domestic

Violence: Zero Tolerance Report of Network of Nigerian Men Against Domestic Violence (2003) 80.

On the contrary, Hilary Clinton in a speech at the United Nations 4th World Conference on Women held in
Beijing, China, in 1995, contends inter alia: *“It is a violation of human rights when a leading cause of death
worldwide among women ages fourteen to forty-four is the violence they are subjected to in their homes by
their own relatives. It is violation of human rights when young girls are brutalized by the painful and
degrading practice of genital mutilation’’: Clinton H, Living History (2003) 305.

US Department of State 2004 Report “Nigeria Country Report on Human Rights Practices  2004” 28
February, 2005, 1-2.

Supra.

Supra.

7 Section 35(1) of 1999 Constitution.
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Deprivation of liberty will also be permissible if it is for the purpose of the education or
welfare of a person who has not attained the age of eighteen years; in the case of persons
suffering from infectious or contagious disease, persons of unsound mind, persons addicted to
drugs or alcohol or vagrants, for the purpose of their care or treatment or the protection of the
community or for the purpose of preventing the unlawful entry of any person into Nigeria or of
effecting the expulsion, extradition or other lawful removal from Nigeria of any person or the
taking of proceedings relating thereto.

Where a person has been charged with an offence and is detained in lawful custody
awaiting trial, he shall not continue to be kept in such detention for a period longer than the
maximum period of imprisonment prescribed for the offence. Constitutionally permissible
detentions from the above provisions are of five kinds: detention arising from conviction and
sentence by a court in respect of a criminal offence; detention pursuant to an order of court;
detention in respect of the commission of a criminal offence; detention to prevent the
commission of a crime and protective custody.

The constitutional prescription®>® which allows the deprivation of liberty upon a reasonable
suspicion of a person having committed a criminal offence or to prevent a person from
committing a criminal offence, is the subject of gross abuse by the police. Equally abused is the

power conferred by the Police Act™

under which in certain circumstances, the police can arrest
without a warrant.

In many cases, the police interpret the above provisions as giving them authority to arrest
people as a result of unverified or uninvestigated tip-offs or acting on information from police
paid agents called ““informants’”.>®® Suspects arbitrarily arrested are detained in poorly ventilated
police cells and in sub-human conditions which include over-crowding, sleeping on bare floor,
lack of medication, poor feeding and total absence of sanitation and hygiene. The detention is
routinely indefinite until the victims negotiate and buy their freedom. Those who cannot, may
eventually be charged to court, dumped in prison and forgotten. Any person who cannot

withstand the torture, may simply die and can be buried without reference to his relations.

8 Section 35(1)(a)-(f) of 1999 Constitution.

559 Section 24(1) Police Act, Laws of the Federation 2004, Cap P19. Under the provision, any police officer
and any person assisting him can arrest without a warrant “any person whom he finds committing any felony,
misdemeanour or simple offence, or whom he reasonably suspects of having committed or of being about to
commit any felony, misdemeanour or breach of the peace”. He can also arrest if any person charges other
person with committing a felony or misdemeanour or suspects another person of having committed a felony
or misdemeanour. See also Section 10(1) of the Criminal Procedure Act, Laws of the Federation, 2004, Cap.
C41.

These are members of the public who secretly give police information on crimes and criminal suspects for
reward. In many cases, information is given to settle scores with perceived enemies.
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Due to the poor conditions of the cells, detainees succumb to disease and illness. Skin
rashes are common place. Many victims are tortured and brutalized in order to extract
confessions from them.*®! In detaining and torturing their victims, the police simply disregard all
legal and constitutional provisions protecting the rights of the detainees. The constitution states
that: “ any person who is arrested or detained shall be informed in writing within 24 hours (and
in the language he understands) of the facts and grounds of his arrest and detention.”*® This
right has also been guaranteed by article 14(3)(a) of the International Covenant on Civil and
Political Rights (ICCPR).

The constitution®®® mandatorily provides that any arrested or detained person shall be
brought before a court of law within a reasonable time and where he is not tried within a period
of two months from the date of his arrest or detention in the case of a person who is in custody or
is not entitled to bail; or three months from the date of his arrest or detention in the case of a
person who has been released on bail, he shall be released unconditionally or upon such
conditions as are necessary to ensure that he appears for trial at a later date. Unconditional
release of a detainee is without prejudice to any further proceedings that may be brought against
him.

On what the expression “reasonable time” means, the Constitution in section 35(4) states
that it is a period of one day in the case of an arrest or detention in any place where there is a
court of competent jurisdiction within a radius of forty kilometres. In any other case, it is a
period of two days or such longer period as in the circumstances may be considered by the court
to be reasonable. Under section 35(7), the provisions regarding ‘‘reasonable time’” within which
a suspect shall be brought to court, is inapplicable to a person detained or arrested upon
reasonable suspicion of committing a capital offence, like armed robbery and murder. This
provision constitutes a great drawback on the rights of murder and robbery suspects. When
police want to indefinitely clamp someone in detention, they slam him with armed robbery or
murder charge, sometimes, in collusion with persons who want to keep their “‘enemies’ in

indefinite detention.

%1 gSee Network of Human Rights Violations Monitors, National Human Rights Commission, UNDP and

NORAD, The State of Human Rights in Nigeria 2005-2006, 11-15.
%2 Constitution of the Federal Republic of Nigeria 1999, Section 35(3).
%3 Constitution of the Federal Republic of Nigeria, 1999 Section 35(4).
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The provisions of section 35 of the Constitution, if implemented, will guarantee fairness to
detainees. In practice, they are hardly complied with as a result of a number of factors which
include lack of resources on the part of the detainees and the pervasive corruption in the
country’s penal system. In order to circumscribe the constitutional provision on the issue of
bringing a detainee to court within a reasonable time, the police developed a practice whereby
suspects detained for capital offences like armed robbery and murder, are charged before
magistrate courts on what is known as “‘ holding charge’’. This is in the full knowledge that the
magistrate courts do not have the jurisdiction to try capital offences and what they do in such
circumstances, is to order that the suspect be remanded in prison custody and the case file sent
to the Director of Public Prosecution who would file, if necessary, a charge.®®® The Court of
Appeal had cause to consider the constitutionality of a ‘*holding charge’” in Enwerem v
C.O.P*® pursuant to the provisions of the Constitution of the Federal Republic of Nigeria 1979.
% The court held that it is illegal and unconstitutional.

A lot of cases have captured the injustice in the country’s justice system. One of them is
the case of C.O.P v Jackson Etuk and Others,>®” were in June 1992 five persons were charged
with robbery. A non-governmental organization, LEDAP®®, had in the course of the
investigation of the plight of the detainees early 2002, shockingly discovered that the Director of
Public Prosecution, Lagos State had in 1993 advised that all the suspects but one be released. But
only one suspect was subsequently released. Meanwhile, one of the suspects had died in custody.
When an officer of LEDAP visited the prison where they were detained, he met the surviving
three suspects. He later filed an application for the issuance of production warrants in respect of
the remaining three detainees and they were released on 15 February 2002, after over 9 years of
waiting for a trial that never came.

In a report by Yawon, a Deputy Controller of Prisons, he said this of detainees awaiting
trial: “Experience has shown that most of these inmates are innocent of the offences for which
they were charged, and remained in the prison. This is why most of them spend 10 to 14 years in

prison only to be discharged and acquitted at the end of the day for want of evidence”.>®

%4 This is called the filing of ““information’” in the High Court.

565 (1993) N.W.L.R. (Pt 299) 333. Similar decision was given in Olawoye v C.O.P. (2006) 2 NWLR (Pt 965) 427 at 442.

566 The court considered the relevant provision of the 1979 Constitution that are in pari materia with Section 35(14) of the
1999 Constitution.

%7 The Prosecutor, No. 2 (2002), 18.

%8 | egal Defence and Assistance Project.

569 Yawon B “‘Prison Administration in Imo State’” text of a paper delivered in October 2003 at the NBA Law Week,
Owerri, Imo State, Nigeria .
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An NGO, the Civil Liberties Organization (CLO) carried out investigation between 1988
and 1991 and came out with a frightening verdict: “Arrests were made arbitrarily and
indiscriminately. Houses were raided and searched without warrant. It was not uncommon for
property to be destroyed in the process of arrest. In some instances, the police arrested relatives
or neighbours of unavailable suspects in an attempt to force the suspects to give themselves
up".570

Former Inspector-General of Police, Mr Sunday Ehindero, had in February 2005, when he
addressed police officers said: “If you go to arrest a suspect and could not get him, device a
technique, such as keeping surveillance instead of arresting his maternal or paternal relations™"*
This is an official acknowledgement of the fact that police arrest relation(s) of a suspect as a bait
to get the suspect.

There have been several cases where the wife and/or children of a suspect are arrested,
detained or held hostage until the suspect gave himself or herself up.>’> Persons who are found
to be at the vicinity of a crime when it was committed are normally held for interrogation for
periods ranging from few hours to several months. After their release, they are frequently asked
to return repeatedly for further questioning.””® The consequence is that whenever crime is
committed in the presence of witnesses they all disappear before the arrival of the police. People
also are unwilling to help crime victims so that they will not be subjected to needless
interrogation and possible detention. The most nauseating and scandalous injustice meted to
detainees is that in many cases, they spent time in custody far longer than the prison term
prescribed for the offences they allegedly committed and in respect of which they were
detained.>” The country’s justice system is utterly flawed.

3.34 Right tofair hearing

Section 36(1) of the Constitution which guarantees the right to fair hearing provides as
follows: “In the determination of his civil rights and obligations, including any question or
determination by or against any government or authority, a person shall be entitled to a fair
hearing within a reasonable time by a court or other tribunal established by law and constituted

in such a manner as to secure its independence and impartiality”.>"

0 Gahia Human Rightsin Retreat 25.

> Human Rights Watch “Rest in Peaces Police Torture and Deaths in Custody in Nigeria”, July 2005, Vol. 17,
No 11(A), 32-33.

372 US Department of State “Nigeria Country Reports on Human Rights Practices_2006” 6 March 2007, 7.

2 Qupra.

4 Qupra.

5 Sections 21,22 and 33 of the 1960, 1963 and 1979 Constitutions respectively guaranteed the right to fair
hearing.
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The Constitution of Ghana 1992, in section 19, makes elaborate provision on the right to
fair hearing just like the Nigerian Constitution. But 1996 Constitution of South Africa which
guarantees access to courts provides in simple and less complex terms that: “Everyone has the
right to have any dispute that can be resolved by the application of law decided in a fair public
hearing before a court or, where appropriate, another independent and impartial tribunal or
forum”.>® The South African Constitution, unlike the Nigerian and the Ghanaian®”’
Constitutions, did not import the concept of “civil rights and obligations” whose application by
the courts has generated a lot of complexities and confusion. The concept has been the subject of
severe criticism by Ogowewo.”"

Under section 6(6) (b) of the 1999 Constitution, the judicial powers vested in the courts
shall extend to all matters between persons, or between government or authority and any person
in Nigeria, and to all actions and proceedings relating thereto, for the determination of any
question as to the civil rights and obligations of that person. Any person alleging a constitutional
infraction, must establish that his civil right and obligation have been impaired. Judicial
application of the concept of civil rights and obligations has created considerable problems.>"

Further safeguards ** for fair hearing are provided in the Constitution. The proceedings of
the court and a tribunal shall be held in public® Every person who is charged with a criminal

offence shall be presumed to be innocent until he is proved guilty.*®

6 See Constitution of South Africa, 1996 section 34 thereof.

77 Section 19 of the Constitution of Ghana, 1992.

8 Ogowewo T.l. “Wrecking the Law: How Article 111 of the Constitution of the United States led to the
Discovery of a law of standing to sue in Nigeria’ (2000) (No 2) (vol. xxvi) Brooklyn Journal of
International Law, 527-589. According to Ogowewo the standing rule: “has wreaked and is still wreaking
havoc across the entire face of Nigerian law, colliding with and demolishing settled legal principles in its
wake in different areas of public and private law” at 529. According to him, the main problem arises from the
interpretation placed by the courts on section 6(6)(b) of the Nigerian Constitution which inter alia provides
for the judicial power of courts in matters, actions and proceedings “for the determination of any question as
to the civil rights and obligations of that person...” at 536. Ogowewo argues that the courts were wrong in
evolving a standing rule from the provisions. Ogowewo’s position is too wide. If a party is alleging that his
civil rights and obligations have been or are in danger of being violated or adversely affected by the act
complained against, it means that he must establish his standing to invoke the judicial powers of the court.

% See Adesanya v President of the Federal Republic of Nigeria (1981) 1 AN.L.R. 1. These problems are
examined in chapter 5 infra.

%80 See Sections 36(2)-(12) of the 1999 Constitution of Nigeria

281 The Tribunal or Court is authorized by section 36 (4)(a) of the Constitution to exclude persons other than
parties or their legal practitioners from its proceedings in the interest of defence, public safety, public order,
public morality, the welfare of persons under the age of 18 years, the protection of the private lives of the
parties or for any other special circumstances in which publicity may be contrary to the interest of justice.

%2 Section 36(5).
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There is a proviso that nothing in that provision shall invalidate any law by reason only that
the law imposes upon any such person the burden of proving particular facts. For example, if a
person is relying on a plea of alibi in defence of a charge of crime, he has the initial burden of
providing facts regarding where he was at the time of the crime. When that is done, the burden
shifts to the prosecution to rebut those facts. A person charged with a crime is entitled to be
informed promptly in the language that he understands and in detail the nature of his offence. He
shall be given adequate time and facilities for the preparation of his defence; defend himself in
person or by legal practitioner of his own choice; examine in person or by legal practitioners, the
witnesses called by the prosecution before any court or tribunal; have without payment, the
assistance of an interpreter if he cannot understand the language used at the trial of the
offence.’®

No person shall be held to be guilty of a criminal offence if his act or omission at the time
it took place did not constitute an offence.®® No penalty shall be imposed for any criminal
offence that is heavier than the penalty in force at the time the offence was committed.*®® Double
jeopardy is prohibited. A person who has been tried and convicted or acquitted by a court of
competent jurisdiction, shall not be tried again for that offence or for any other offence having
the same ingredients as the previous offence except upon the order of a superior court.’®® This
will arise, for example, where there is an appeal and the appellate court sets aside the judgment
of the lower court and orders a re-trial of the case.

A person that shows that he has been pardoned for a criminal offence shall not be tried for
that offence again. The effect of that pardon is to remove all disabilities arising from the
conviction. Indeed, the pardon restores his rights in full to their state prior to the conviction.*®
A person charged with a criminal offence has the option of testifying in his defence or not. If he
chooses not to, he shall not be compelled to give evidence.?®®

A court or tribunal cannot convict any person charged with a criminal offence unless that
offence is defined and the penalty for it is prescribed in a written law. Written law refers to an
Act of the National Assembly or a Law of a State or any subsidiary legislation or instrument

under the provisions of a law.>®

83 Section 36(6)(a)-(e) of the 1999 Constitution.

84 Section 36(8).

85 Section 36(8).

%86 Section 36(a).

87 President Olusegun Obasanjo was convicted for his alleged participation in a coup against the Abacha regime.
He was subsequently pardoned under Abubakar’s regime and was able to contest the presidential election in
1999 without any legal disability. He won the election too.

% Section 36(11).

% Section 36(12).
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The principle of fair hearing embraces the plenitude of the doctrine of natural justice in the
sense of the twin pillars of justice, that is, audi alteram partem and nemo judex in causa sua.
All courts are bound to comply with them. The meaning of each of them in sequential order is
that the other party must be heard and no man shall be a judge in his own cause. The right to fair
hearing has been the subject of pervasive abuse, brutal assault and violation by successive
military dictatorships in Nigeria through the use of ouster clauses. The abuse and use of ouster
clauses are in various forms. They may be used to generally oust the jurisdiction of the courts in
the enforcement of fundamental rights or specially oust their jurisdiction in special cases like the
use of the Writ of Habeas Corpus. The use of ouster clauses constitute gross derogation of the
fundamental right of access to court.

Section 36(4) of the Constitution which provides that: “whenever any person is charged
with a criminal offence, he shall, unless the charge is withdrawn, be entitled to a fair hearing in
public within a reasonable time”, has also been the subject of gross abuse. Having regard to
Nigeria’s unedifying record of long pretrial detentions and inordinate delays in trials, this
provision has generated a great deal of controversy in criminal trials. The said subsection which
provides for the right to be tried in public within a “reasonable time” by an impartial court or
tribunal, does not define “reasonable time” within the context of the provision. It is then left to
the Nigerian courts to interpret the phrase.

In Garba v The Sate,*® the appellant was arrested in April 1969 and his trial commenced
on April 1971, a period of about two years and two months. The Supreme Court said that: “we
had occasion in the past to draw attention to this unjustifiably long period of trial. In this appeal
there is nothing in the record explaining or justifying the long delay”. In any event, the court did
not set aside the conviction of the appellant as the actual trial was said to have proceeded
speedily, in spite of the delay at commencing the trial, as the evidence against the appellant was

said to be overwhelming. In Olaniyan v The State,*"

the Court of Appeal, apologetically had
this to say: “In addition, having regard to the Nigeria situation in general and the circumstances
and nature of the offences against the appellant, | would have thought that a period of 2 years 8
months cannot be said to constitute a denial of the appellant’s right to a fair hearing within a

reasonable time”.

%0 (1972) 4 S.C 118 at 122 per Sowemimo Ag. JSC.
1 (1987) 1 NWLR Pt. 48 156 at 161 (emphasis supplied).
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The Court of Appeal did not explain what actually it meant by “the Nigerian situation”.
Does it mean that the universality of human rights can be compromised in the Nigerian context
and still be acceptable? In a later case, the majority judgment of the Supreme Court in Effiomv
The Sate®  after referring to the above case and the phrase “Nigerian situation” therein used,

said inter alia:

The Nigerian situation alluded to above which is nowhere to be found in any
written code but under which government functionaries work in condition less
than conducive and where they must at times make-do with obsolete or ill-
maintained facilities, delay caused by taking an accused person to court
promptly to face his trial, ought not to be placed at the door-steps of the
prosecution. To hold otherwise, in a situation where longer periods of
detention of accused persons awaiting trial for capital offences like the one
under consideration is a daily occurrence, is to expect the impossible.

The foregoing statement which is an apparent justification of the violation of the right of
the appellant has no constitutional basis. When inordinate delay in the trial of a criminal suspect
is established, the consequence must follow. But in Ariori v Elemo,”® Obaseki J.S.C proffered a
definition of “reasonable time”, in the following words: “Reasonable time must mean the period
of time which in the search for justice, does not wear out the parties and their witnesses and
which justice is not only done but appears to a reasonable person to be done”. In Ozuluonye v
The Sate ™ the Court of Appeal was faced with a consideration of the provisions of 1979
Constitution that are in pari materia with section 36(4) of the 1999 Constitution. In that case it
took four years for the trial court to hear evidence and deliver its judgment. The Court of Appeal
allowed the appeal and quashed the conviction. A similar decision was reached in Ayambi v The
Sate®™ where the delay was about two years. In Sambo v The Sate,>* the same court curiously
held that the said provision was not infringed notwithstanding a delay of seven years from the
date of the offence to the date of judgment. The decision of the Supreme Court in Effiomv The
Sate > raised a lot of disturbing issues. In that case, from the date the appellant was arrested to
the date of his conviction, spread through a period of five years and 10 months. His actual trial
before the judge that eventually convicted him for murder, covered a period of two years and 11

months.

%2 (1995) 1 NWLR Pt. 373 507.

% (1983) 1.S.C 13 at 24 per Obaseki JSC.
% (1983) 4 NCLR 204,

% (1985) 6 NCLR 141.

%% (1989) 1 CLRN 77

%7 (1995) 1 NWLR (Pt. 373) 507
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One of the issues that was formulated for the determination of the Supreme Court was
whether there was trial within a reasonable time as envisaged by section 34(4) of the 1979
constitution. Because of the importance that the Supreme Court attached to the case, it invited as

%% 19 file briefs and

amici curiae, Attorneys-General of the States and a private legal practitioner,
address the court. Only three Attorneys-General responded by filing briefs and only two of the
three appeared to proffer oral argument in support of their briefs.>® The private legal practitioner
and this author held the view that there was unreasonable delay resulting in breach of the
constitutional provision on the right to fair hearing. While the two other amici were of the
opinion that there was no undue delay in the trial and even if there was, it did not occasion any
miscarriage of justice.

In resolving the issue, the Supreme Court in its majority judgment delivered by Onu J.S.C
said that the commencement period for the applicability of the provisions of section 33(4) of the
1979 Constitution as to whether the appellant was given a reasonable time, was the date of
arraignment.®® This decision is unduly restrictive and brings hardship to a suspect. It means
that no matter the inordinate period a suspect spent in custody after his arrest before actual
arraignment, that period will not be taken into consideration.

Although the appellant in the instant case was arrested on 27 March 1985 and first
arraigned in court for trial on 15 December 1986, a period of about 21 months, the Supreme
Court said there was neither delay nor inordinate delay as the period did not dim the memory of
witnesses. As for the period of arraignment and his conviction which spanned two years and
eleven months, the court held that it did not amount to unfair hearing or inordinate delay.
According to the court, one cannot be oblivious of the “Nigerian situation”. And that the delay
in the trial of the case has to be balanced with the merit of the case. The court held that:

While it is the correct principle of law to state that long intervals between the
reception of oral evidence of witnesses in a trial and the delivery of judgment
raises a strong presumption of contravention of the provisions of Section 33(4),
in the instant case, this has not been established. This is because the period
4/5/88 and 7/12/91_a period of 2 years and 8 months_the learned trial judge
clearly showed neither that his memory was lost nor dimmed.®®*

% This author who was the State Attorney-General of Imo State at the time was among

those invited as amici curiae.

This author submitted brief, appeared in court and proffered oral argument in support of the brief.
The provision of the section is in pari materia with that of section 36(4) of the 1999 Constitution.
601 (1995) 1 NWLR (Pt 373)507 at 577 para. F
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600
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This finding can hardly be justified. No consideration whatsoever was given to the plight
of the appellant who at some point was described as a “bag of bones” by the trial Judge in view
of his physical condition. Justice Wali added a curious dimension when in his concurring
judgment he opined that a “‘reasonable time’’ in England or United States and such other
developed countries with modern equipment and better amenities at their disposal, may not and
cannot be the same or be equated with “‘reasonable time’’ in a developing country like
Nigeria.’® He concluded that “judicial activism in my view does not mean judicial recklessness
such that may lead to chaos, nor does it mean bending the law in favour of one side to the
detriment of the order”.®® Ironically, His Lordship might have inadvertently ““bent’” the law in
favour of the State against the appellant/convict. Any decision that justifies inordinate delay in
the trial of a suspect on the ground that *‘reasonable time’’ has a meaning in Nigeria different
from the developed countries is based on a faulty premise. Such a decision is inconsistent with
the concept of human rights which has a feature of universality.

The right to fair hearing is a fundamental constitutional right guaranteed by the 1960, 1963,
1979 and 1999 Constitutions of the Federal Republic of Nigeria; a breach of it in a trial or
adjudication vitiates the proceedings, rendering the same null and void and of no effect.
Similarly, any judgment which is given without due compliance with and in breach of the
fundamental right to fair hearing is a nullity and is capable of being set aside either by the court
that gave it or by an appellate court.®®

The right to fair hearing is so fundamental to our concept of justice that it cannot be waived
or taken away by statute, whether expressly or by implication. Its breach cannot be condoned;
thus, participation in the trial by a suspect cannot constitute a waiver of his right to fair
hearing.®® On what constitutes a breach of the right to fair hearing, the Supreme Court in Ejeka v
the State *° said that:

The principle of fair hearing is breached where parties are not given equal
opportunity to be heard in the case before the court. Where the case presented by
one party is not adequately considered, the party can complain that he was
denied fair hearing. Fair hearing is not an abstract term that a party can dangle in
the judicial process but one which is real and which must be considered in the
light of the facts and circumstances of the case. A party who alleges that he was
denied fair hearing must prove specific act or acts of such denial and not a mere
agglomeration of conducts which are merely cosmetic and vain.®”’

802 (1995) 1 NWLR (Pt 373)507 at 585 para. C.

803 gypraat 585 para. D.

84 Adigun v A-G Oyo State (1987) 1 NWLR (Pt 53) 678, 709 paras G-H. See also Bamgboye v University of
llorin (1999) 10 NWLR (Pt 622) 290 and Yusuf v llori (2008) 6 NWLR (Pt 1083) 330.

805 (2005) 10 NWLR (Pt 934). Bamgboye v University of Ilorin 1999 10 NWLR Pt 622 290 at 355 paras F-G and
Menakaya v Menakaya (2000) 10 NWLR (Pt 738) 203 at 556 paras D-E .

606 (2003) 7 NWLR (Pt 819) 408.

807 (2003) 7 NWLR (Pt 819) 408 at 421 paras C-E.
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The African Commission on Human and Peoples’ Rights had through communications
brought before it, given decisions on violations of human rights in Nigeria particularly during the
military regime. A number of them touched on the right to have one’s cause heard under Article
7 of the African Charter. The decisions have also enriched the country’s constitutional

jurisprudence. In Civil Liberties Organization v Nigeria, °®

the communication was filed by the
Civil Liberties Organization, a Nigerian NGO. The communication alleges that the military
government of Nigeria has enacted various decrees in violation of the African Charter,
specifically the Constitution (Suspension and modification) Decree No. 107 of 1993, which not
only suspended the Constitution but also specified that no Decree promulgated after December
1983 can be questioned in any Nigerian court; and the Political Parties (Dissolution) Decree No.
114 of 1993, which in addition to dissolving political parties, ousted the jurisdiction of the courts
and specifically nullified any domestic effect of the African Charter.

The communication complains that the ousting of the jurisdiction of the courts in Nigeria to
adjudicate the legality of any Decree threatens the independence of the judiciary and violates
article 26 of the African Charter. The Communication also complains that this ouster of the
jurisdiction of the courts deprives Nigerians of their right to seek redress in the courts for
government acts that breach their fundamental rights, in violation of article 7 (1) (a) of the

African Charter. Article 7 (1)(a) of the African Charter provides:

1. Every individual shall have the right to have his cause heard. This
comprises:
(@) The right to an appeal to competent national organs against acts
violating his fundamental rights as guaranteed by conventions, laws,
regulations and customs in force.

The Commission held that the Charter remains in force in Nigeria and that notwithstanding
the Political Parties Dissolution Decree, the Nigerian government has the same obligations under
the Charter as if it had never revoked its domestic application. These obligations include
guaranteeing the right to be heard. It further held that the decree in question constitutes a breach
of article 7 of the Charter, the right to be heard; and that the ouster of the courts’ jurisdiction
constitutes a breach of article 26, the obligation to establish and protect the courts. It finally held
that the act of the Nigerian Government in nullifying the domestic effect of the Charter
constitutes a serious irregularity. In another communication, Civil Liberties Organization v
609

Nigeria,” the facts were that in March 1995, the Federal Military Government of Nigeria

announced that it had discovered a plot to overthrow it by force.

608 African Commission on Human and Peoples’ Rights, Comm. No. 129/94 (1995) 17" Session, Lome, March 1995.
609 African Commission on Human and Peoples’ Rights Comm No 151/96 (1999) Kigali, Rwanda, 15 November 1999.
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In consequence of the alleged discovery of a coup plot, several persons including civilians,
serving and retired military personnel had been arrested in connection with the alleged plot. A
Special Military Tribunal was established under the Treason and Treasonable Offences (Special
Military Tribunal) Decree, which ousted the jurisdiction of the ordinary courts. The Military
Tribunal was headed by Major-General Aziza, and was composed of five serving military
officers. The tribunal used the rules and procedures of a court-martial, and no appeal lay from its
judgment. The tribunal’s decision was only subject to confirmation by the Provisional Ruling
Council, the highest decision making body of the military government. The trial was conducted
in secret, and the suspects were not given the opportunity to state their defence or have access to
lawyers or their families. They were not made aware of the charges against them until at their
trial. The suspects were defended by military lawyers who were appointed by the Federal
Military Government. Thirteen civilians were tried by the tribunal and convicted for being
accessories to treason and sentenced to life imprisonment. One other person was convicted as an
accessory after the fact and sentenced to 6 months imprisonment. The life sentences were later
reduced to 15 years imprisonment.

The communication alleges that following their arrests, the accused were held under
inhuman and degrading conditions. They were held in military detention places, not in the
regular prisons, and were deprived of access to their lawyers and families. They were held in
dark cells, given insufficient food, no medicine or medical attention. The Commission found that
while being held in a military detention camp is not necessarily inhuman, there is the obvious
danger that normal safeguards on the treatment of prisons will be lacking. Being deprived of
access to one’s lawyer, even after trial and conviction, is a violation of article 7(1)(c) of the
African Charter. It held that there was, among others, a violation of articles 7 (1)(a), (c) and (d)
and 26 of the Charter. It then appealed to the Government of Nigeria to permit the accused
persons to have a civil re-trial with full access to lawyers of their choice; and improve their
conditions of detention. This never happened.

In Constitutional Rights Project v Nigeria,®’® a Nigerian non-governmental organization
filed communication on behalf of five accused person who were accused of serious offences
ranging from armed robbery to kidnapping. The police completed its case and submitted a report
on 25 July 1995. In its report, the police linked the suspects to various robberies and kidnapping

of young children which had occurred and for which ransoms were demanded.

810 African Commission on Human and Peoples’ Rights Comm No. 153/96 (1999) Kigali, Rwanda, 15

November 1999.
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One of the kidnapped children escaped but the whereabouts of the others were unknown,
although a ransom had been paid. The report concluded that the suspects should be detained
under Decree No. 2 of 1984 (which permitted detainees to be held for three months without
charge) in order to allow for further investigations and for the suspects to be charged with armed
robbery and kidnapping. At the time the communication was brought, the suspects were in prison
and no charges had been brought against them. The communication alleges violations of Articles
6 and 7 of the Charter in that nearly two years had passed and charges were not filed which
amounted to an unreasonable delay. Thus, the detainees’ rights under Article 7(1)(d) were also
violated.

The Commission held that in a criminal case, especially one in which the accused is
detained until trial, the trial must be held with all possible speed to minimize the negative effect
on the life of a person who, after all, may be innocent. For the above reasons, the Commission
finds violations of Articles 6,7 (1)(a) and (d) of the Charter and appeals to the Government of
Nigeria to charge the detainees or release them.

The suspects were eventually charged with armed robbery which carried a death penalty.
They were all found guilty. Except one of them who was a young person at the time of the
commission of the offence and who is still being detained at the pleasure of the Imo State
Governor, the others were publicly executed.

3.3.5 Right to privacy and family life

In 1890, two Americans, Samuel Warren and Louis Brandies, were the first in western
society to call for the legal protection of the right to privacy which they simply described as “the
right to be let alone”.®** Their article on the subject brought about considerable influence upon
the development of a new legal concept of privacy and which eventually crystallized into a
principle of information privacy. The right is considered the essence of liberalism.®** The right
was later recognised as a fundamental right by many international and national legal instruments.
The right is guaranteed under section 37 of the 1999 Constitution, which provides that: “The
privacy of citizens, their names, correspondence, telephone conversations and telegraphic
communications is hereby guaranteed and protected”. It is the shortest of the sections

guaranteeing fundamental rights under the 1999 Constitution.

611 Warren SD and Brandeis LD ““The Right to Privacy’’ (1890) 4 Harvard Law Review 193.

62 Gaze B and Jones M, Law, Liberty and Australian Democracy (1990) at 326, 238 and 330. See also Kidd
CJF “‘Freedom from Unwanted Publicity’” in Fundamental Rights, Bridge JW, Lasok D, Perrott DL and
Plender RO (1973) 43-59.
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The soundness and reasonableness of the provision can hardly be questioned except for the
unfortunate exclusion of the application of the provision to non-citizens. This is in
contradistinction to most constitutional provisions on fundamental rights. Section 77 and 23
respectively of the 1960 and 1963 Constitutions of Nigeria guaranteed the same right to “every
person”. The limitation of the right to “citizen” started with the 1979 Constitution in its section
34.613

Eivazi rightly argued that: *““privacy protection is frequently seen as a way of drawing the
line at how far society can intrude into a person’s affairs...”” ®** The notion of privacy is
anchored on the premise that a person has the right and freedom to manage information about
himself or herself and personal affairs without the intrusion of any person. From 1960 till date,
there has been no reported decision of any court in Nigeria dealing with the violation of the
constitutional right to privacy.

3.3.6 Theright to freedom of thought, conscience and religion

The right to freedom of thought, conscience and religion is protected by section 38 of the
1999 Constitution. Section 38(1) thereof provides as follows: “Every person shall be entitled to
freedom of thought, conscience and religion, including freedom to change his religion or belief,
and freedom (either alone or in community with others, and in public or in private) to manifest
and propagate his religion or belief in worship, teaching, practice and observance”.

Section 10 of the Constitution provides: “The Government of the Federation or of a State
shall not adopt any religion as State religion”. This provision is plain and simple enough to
admit no controversy. It guarantees religious neutrality on the part of the Federal or State
Government. According to Peters, it is generally understood to mean that neither the legislative
nor the executive power may in any way be used to aid, advance, foster, promote or sponsor a
religion. ®*°> Until Zamfara State extended Sharia to criminal law in 2000 as against its hitherto
limitation to Islamic personal law, and which was subsequently followed by eleven other
Northern States, the provisions of sections 10 and 38(1) of the Constitution hardly commanded
or attracted the attention of lawyers, academics, non-governmental organizations and religious

groups.

613 In contrast, similar provisions in 1996 South African Constitution, section 14 guaranteed the right to “everyone” and

article 18(2) of the Constitution of Ghana, 1992 extends the right to “every person”. Article 12 of UDHR and article 17 of
ICCPR respectively prohibit arbitrary or unlawful interference with the privacy, family, home or correspondence of any
one. Surprisingly no provision of the African Charter guarantees the right to privacy. The rationale if any, is questionable.

Eivazi S, “Employee’s E-mail Privacy and the Challenge of Advancing Technology” (2002), Vol 11 No 3, The
Commonwealth Lawyer 26

815 Ppeters R, Isamic Criminal Law in Nigeria (2003) 33.
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The criminalization of certain conducts under the Sharia and the undisguised promotion
and sponsorship of religion by some Northern States, generated legal and constitutional crisis in
the country. The debate and controversy were on the issue whether the activities of the
governments of the concerned Northern States amounted to the adoption of Sharia as a State
religion in violation of constitutional provisions to the contrary. The debate was bitter and
acrimonious. The issue also generated considerable tension in the country and even led to
religious riots and the death of several people and the burning of mostly churches and some
mosques.®*® Perhaps no other issue has so much polarized the Nigerian polity like the
introduction of what has now come to be known as “new Sharia”. This text, will therefore, in
some detail, consider the effect of the adoption of new Sharia on the right to religious freedom. It
will also consider the constitutionality of that adoption.
3.3.6.1 Sharia

The practice of Islam has been in Nigeria since the eleventh century; while Sharia had been
applied in the then Northern Region (now Northern States) of Nigeria before, during and since
the colonial period. Undoubtedly, Sharia has been in force since the Islamic Jihad by Shehu
Uthman Dan Fodio and the enthronement of the Sokoto Caliphate in 1804.°” Consequent upon
the colonization of the Northern part of Nigeria, the colonial administration extended recognition
to Sharia and allowed Islamic customary law to continue to apply with some restrictions or
modifications. The Sharia courts which were then known as area courts had jurisdiction only
over matters of personal status law, such as divorce, inheritance and family or domestic disputes.
The British codified criminal acts in the Penal Code which though influenced by the common
law as practiced in Britain, retained many aspects of Sharia. Harsh punishments like death by
stoning and amputations were excluded on the ground that they were “‘repugnant to natural
justice, equity and good conscience’’.®*® Floggings or whippings were retained in the Penal

Code®as well as in the Criminal Code.®?° They are still extant.

616 US Department of State “Nigeria Country Report on Human Rights Practices—2004” 28 February, 2005, 1-2.
69.

Human Rights Watch “Political Sharia? Human Rights and Islamic Law in Northern Nigeria”
http://www.hrw.org/reports/2004/nigeria0904/3.htm [accessed 7 February 2005].

This is a statutory provision contained in the various High Court Laws of the States and other enactments
which enjoins the courts to observe and enforce customary law *‘...not being repugnant to natural justice,
equity and good conscience’’. This provision is called “‘repugnancy clause’” or “repugnancy doctrine’’.

The Penal Code, Law was brought into operation on 30 September 1960 by the Penal Code Law, 1959
(Commencement) Notice, 1960 (Northern Region Law No 96 of 1960).

620 Section 18 Criminal Code Act, Laws of the Federation of Nigeria 2004, Cap C38.
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For practising Muslims, Sharia is a way of life. It governs not only the private life but
social relations and ethical codes for Muslims. In Sharia, the Quran and Hadith are subject to
different interpretations by the diverse schools in Islamic jurisprudence. The Sunnis constitute
the majority of Muslims in Nigeria. Within the Sunni Islam, there are four predominant schools
of thought-Maliki, Hanafi, Hanbali and Shafi; each developed slightly varying beliefs and
observes different traditions. They also formulate different prescriptions. The Sharia that is
practiced in Northern part of Nigeria is based in most part on the Maliki school of thought which
equally is dominant among the Muslims in the West and North Africa.®

The practice of democracy returned to Nigeria following the 1999 national elections.
Alhaji Ahmed Sani, was one of those elected as governors; his was for Zamfara State, one of the
Northern States and also one of the 36 States in the federation. On 27 October 1999, the State
enacted the Sharia Establishment Law, Law of Zamfara State, 1999 and it came into force on 27
January 2000. Ahmed Sani who instantly became the self-appointed champion of Sharia in
Nigeria was accused of playing politics with Sharia. He had correctly judged the mood of the
population that was fed up with rising crimes and other social vices. The introduction of Sharia
was, therefore, not only popular in Zamfara State, but Muslims who constitute the majority in
other Northern States started clamouring for similar introduction in their States. Advancing
reasons for this perceived popularity, Human Rights Watch summarised the situation thus:

Foremost among these was public disenchantment with a government and a legal system
which was failing people in many respects. There is widespread poverty across Nigeria,
and the north is especially underdeveloped. There was the expectation among the general
public that Shari’a, with its emphasis on welfare and the state’s responsibility to provide
for the basic needs of the population, would go some way towards alleviating their plight.
People also felt frustrated with the law enforcement agencies and the judiciary; crime was
increasing, yet the police and the courts were paralyzed by inefficiency and corruption.®?

The new system no doubt was faster, less cumbersome and less corrupt in the dispensation
of justice. But a price has to be paid and that is the violation of human rights and the resultant
challenge to constitutionalism and constitutionality in Nigeria. However, capitalizing on the
political success of the introduction in Zamfara State, other Northern State governors did not
want to be left out, particularly when they, like their southern counterparts, could not deliver on
their electoral promises of among others, bringing good governance and development. The said
governors introduced their own Sharia legislation. So much so that by 2002, twelve states in the
Northern part of Nigeria namely, Bauchi, Borno, Gombe, Jigawa, Kaduna, Kano, Katsina, Kebbi,

Niger, Sokoto, Yobe and Zamfara have adopted some form of Sharia into their criminal legislation.

81 Human Rights Watch “Political Sharia? Human Rights and Islamic Law in Northern Nigeria”

http://www.hrw.org/reports/2004/nigeria0904/3.htm [accessed 7 February 2005].

22 gypra. Seealso Peters Islamic Criminal Lawin Nigeria 33.
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This generated international and national outrage. For example, Ezzat argued that there was
““‘misuse of Sharia in Nigeria’* and that it ““‘was manipulated”.®®® In a report by the Centre for
Religious Freedom, it was said that the type of Islam being propagated in Nigeria which the
report called ““new Sharia’’, was alarmingly similar to that imposed in Afghanistan under the
Taliban.%* This is not entirely correct. The implementation and enforcement of Sharia in the
Northern States, though harsh and extreme, the practice is yet to approximate to the extremism
and brutality of the Taliban. Women in the affected States, for example, unlike the case of the
Talibans, can attend schools if they so desire and practice their profession. There are some
Sharia activists in Nigeria waging war from within against practices that negate human rights.
Such activities were never tolerated by the Talibans. Under the Talibans, there was hardly any
legal mechanism within the system to challenge the violations of human rights or curb the
system’s extremism. Most of the 12 Northern States that adopted the Sharia, enacted Sharia
Penal Code and Sharia Code of Criminal Procedure, based in most parts on that of Zamfara
Code. One State, Niger opted to amend its existing legislation to make it comply with Sharia. It
did not enact any new Sharia Penal Code and Code of Criminal Procedure. The adoption of
Sharia by the States concerned had some inherent defects. Because the whole exercise was
primarily intended to score a political advantage, it was haphazardly done.

According to Peters, “the first Sharia Penal Code enacted in Zamfara shows every sign of
hasty drafting: incorrect cross-references, incorrect and defective wording, omissions and
contradictions”.®® In spite of these defects, five other States have adopted the Zamfara Code
verbatim or with minor changes. The Kano Penal Code, which is slightly different, has s