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EXECUTIVE SUMMARY

The aim of this study was to explore whether opangbolice officials are adequately trained
to make use of lethal force decisions in accordavitie the legal requirements, particularly
after the amendment to s49 (in 2003) of the CrilnPracedure Act, Act 51 of 1977. To
answer this question, the researcher set aboltstty f review the Basic Training Learning
Programme (July 2004 to June 2006) of the Southic#idr Police Service (SAPS),
specifically those aspects that dealt with the ofséethal force training in the SAPS and
secondly, to review some decided case laws on ithe keld by the courts, on the use of

lethal force.

During the research, it was discovered that thenaiment to s49 and the inadequate (in some
cases lack of) training is a real cause for condernoperational police officials, both
personally and professionally. This was prevalenbrgst the seasoned police officjdls.
those who served in the SAPS for more than 12 yddms research highlights some of the
concerns in Chapter 6.

There were many training related questions thagaearBecommendations are put forward in
Chapter 7. In summary, what is being put forwardemms of use of force training in the
SAPS is, in brief, the following:

* an alignment of SAPS training on the use of letbate to the amended legislative

requirements (amended s49 and Constitution); and

» a seamless framework in the training and educatfgmolice officials between those
that served in the SAPS prior to the arrival of tiesv Constitution (Act 108 of 1996)
and those that have enrolled after the changes moathe legislation (amended s49

and Constitution).
It is postulatedhat if the above suggestions are considered anaholemented, it would

give impetus to creating a new breed of policecadfs who are needed to meet the new

challenges facing a fairly new democratic country.

Xi



Chapter 1
MOTIVATION FOR RESEARCH

1.1 Introduction

Modern-day policing involves the practice of prdileg and preserving human rights and lives.
The acceptance of the Constitution of South Affigat 108 of 1996) sparked a new era in the
field of policing in the Republic of South AfricadDne of the founding provisions of the
Constitution is that it is the supreme law of trepRblic and therefore any law or conduct that is
contrary to the Constitution, is invalid (Constitut 1996, Act 108 of 1996). Within the
framework of the Constitution lies the Bill of Righ(Chapter 2) which affords and reinforces
basic human rights to all citizens of the Repubtiespective of race, creed, sex or age. This

concept was never before included in the historyadicing in South Africa.

Prior to 1996, before the Constitution came inteaf the police were familiar and accustomed
to using lethal power to take lives even if theraswho imminent life-threatening danger to
themselves or others. This situation was providadbly the old Section 49 of the Criminal

Procedure Act (Act 51 of 1977) which dealt with thee of lethal force when undertaking an
arrest of a suspect. This piece of legislationtddswith the ideals and provisions of the new

Constitution of South Africa.

Over the last five years this situation has changdurally, in the midst of these changes, the
embattled Section 49 of the Criminal Procedure #cbf 1977 (hereafter referred to as s49) and

the police conduct touching on its provisions hee under close scrutiny.

Section 49 (2) of The Criminal Procedure Act (Adt & 1977), which dealt with the use of
lethal force has had to be amended to satisfy ¢fne democracy on which the foundation of the
Constitution rests. Due to these changes, the Suiuitan Police Service (SAPS) is faced with
the challenges of keeping abreast and in line thighconstantly changing legal environment.



The police official is expected to protect the fvaf all citizens of the country and themselves
from life threatening danger. Furthermore, he a& shust not actitra vires i.e. outside the
scope of the law, specifically constitutional ldw.the case of the use of lethal force this would
entail that a police official is well trained inehproper handling of a firearm (skill) and is
familiar with the legal requirements (theory) ofings his/her firearm. Accordingly, the aim of
this study is firstly, to review specifically theses of lethal force training in the South African
Police Service’s Basic Training Learning Progranestablish its appropriateness. Secondly, a
comparison of the use of lethal force in the Baliaining Learning Program will be made
against the data obtained from the fieldwork redegsurvey questionnaire and interviews)
administered to a selected sample of current opegdt police officials. The disparity or
synonymity between the Basic Training Learning Paog and the use of lethal force and the
actual use of lethal force by operational policécatls will also be explored. The foregoing

discussion serves to describe the present statianfs.

1.2  Rationale for research

In 1998, two years after the birth of the Consiitot Parliament called for the amendment to
section 49 (Maepa, 2002:12). This amendment, iy tady came into effect on 18 July 2003 —
nearly five years later. At the time, it had becameessary to amend s49, since it was contrary
to the principles enshrined in the new Constitutibime main reason for such revision being that,
whilst section 11 of the Constitution protected thedamental right to life, in contrast, section
49 (2) of the Criminal Procedure Act allowed forflaeing person who was suspectefi
committing a Schedule 1 offence (refer to Annexaif®r a detailed list of offences) to be shot at
in order to secure the arrest (apprehensidrsuch a person whether he was fleeing or registin
arrest. At that time the use of lethal force in ®BA&PS was largely directed by s49 in the
Criminal Procedure Act, 1977 (Act 51 of 1977). HumRights principles did not form a
significant part of this legislation whereas thdl Bi Rights, Chapter 2 of the Constitution, forms
part of the very framework of the Constitution. mpondingly, the Constitution advocated a
democratic community orientated form of policinggain this was a completely new concept in

policing in the Republic of South Africa.



Prior to the introduction of the new Constitutiohthe suspect was fatally shot by police as
he/she attempted to flee from a Schedule 1 offemezeriminal charges were brought against the
police official if the incident complied with thegquirements of ‘justifiable homicide’ (see old
version of s49 below). The conduct of the policéicatl was rarely scrutinised. The mere
allegation on the part of the police official tilhé suspect was fleeing from a Schedule 1 offence
appeared to have been an adequate justificationdafehce of the resulting action. Joubert
(2001:244) confirms this and provides that s49 (@d version), “....in certain limited

circumstances... justifies the killing of a suspebbwesists an arrest or who flees”.

However, section 13(3)(b) of the South African PeliService Act, 1995 (Act 68 of 1995),
provides that police officials may use minimum ®kghen on official duty, as authorised by law
and that such force is to be ‘minimum and reas@iabider the specific circumstances of the
incident (Joubert, 2001:17).

This research study will examine whether the politgcial understands the scope of their
authority and the consequences of their actionswigidal force is to be used. A starting point
then to be: just what is the status presently enuhderstanding of the use of lethal force as
experienced by operational police officials? Fumiere, have police officials received adequate
training, if any, after s49 was amended? If yeg they in a position to make reasonable,
informed use of lethal force decisions in orderptotect themselves and the citizens of the

country? This research accordingly sets out toagphspects of these questions.

1.3  Anoverview

It must be borne in mind that this research istiuhistrictly to the use of lethal force only and
not the use of force in general. In other words, ghimary focus was on the use of firearms in
policing and not the use of minimum force durindgig@og or the use of such aids (equipment) as

pepper spray, tonfa baton, handcuffs, etc.

In order to determine the extent of practical andvidedge based training and exposure of police
officials to the requirements for use of lethalcir semi-structured interviews were conducted

with operational police officials in two provincesamely: Gauteng (Vaal Rand area) and the



Free State (Sasolburg area). The use of semi-gtagcinterviews as a means to gather data was

adopted. See discussion on page 19 at sectiom2hf on.

It would have been insufficient to merely compare taws of s49 of the Criminal Procedure
Act, 1977 (Act 51 of 1977) and the Constitution ®buth Africa, 1996 (Act 108 of 1996),

without the inputs from the grassroots level ofimady police officials on the street. Their views
and perceptions on the use of lethal force plaie role in understanding how they protect and

serve the country, as well as how they interprdtamt (policing) within the parameters of s49.

The researcher interviewed 19 operational poli¢eiafs in the Free State and 10 in the Gauteng
province respectively. A total of 29 interviews waronducted. A great deal of information and
insight was obtained from these interviews. Attinge of the interviews, all of the respondents

were operational police officials from three di#fat units, namely: Flying Squad (10), Crime

Prevention (9) and Community Service Centre (10).

In addition, the researcher has extensive experiémdhe field of policing having performed

duties as an operational police official in the Bam Flying Squad from 1991 to 2002. She was a
Commissioned Officer who was also later a traimerthe SAPS and was responsible for
overseeing the co-ordination of Basic Training owily, as well as managing the Firearm
Training Section at Protection and Security Ses/icRAPS National Head Office. Hence the

choice of topic was in line with her field of inésst.

1.4 Problem statement
The key question that was focused upon in the siatythe following:

Are operational police officials presently adequgptgrained to make use of lethal

force decisions and act in line with legal requietts?

Whilst the Constitution came into effect in 1996 tamended section 49 of the Criminal
Procedure Act only came into effect on 18 July 2@0ter the case oGovender(SALR,
2001:286) andwalters (SALR, 2002:615) challenged the constitutionalitythe old s49(2).



Consequently, the Constitutional Court ruled thet 6ld s49 was contrary to the Constitution
and it therefore needed to be amended.

Four years down the line, the researcher undertimskresearch in order to see how the police
have rolled out these legislated changes to gratsstevel, i.e. to operational police officials
who are engaged more frequently in situations whiegg are exposed to the likelihood of using

their firearms.

The authority to shoot at another person is poweffoot potent. One would expect that the
person with this authority is indeed a professiomab has been trained in line with the relevant
knowledge, skills and attributes. Their decisidmsntwould be fair, reasonable and justifiable in

an open and democratic society.

For these reasons, there is a dire need for thes ¢f research. As far as the researcher is aware,
besides the Mistry, Minnaar, Redpath and Dhlan0i0(L) study on use of force in Gauteng —
which was completed before the changes to s49 ingrkemented — studies of this nature have

not been done in South Africa before.

Moreover, for members of the SAPS, uncertainty amtecision around the use of force, is
indeed a worrisome situation. Whilst the Departnmaniustice welcomed the new legislation on
the use of force, the Ministry of Safety and Segwiere particularly wary of it, in fact quite
non-supportive and to a certain extent obstructifes view is supported by Bruce (2002:4d),
where he submitted that the amendment was “resistest notably by the SAPS and Minister of
Safety and Security”.

The confusion was perpetuated by the delay in thsiéency in ratifying the new legislation as
a result of the concerns raised by both the Departsnof Justice and Safety & Security.
However, in terms of our new democracy, if the Gitumsonal Court decides that a “bill is

constitutional, the president must sign it” (Mote2802:180).

L Full report can be viewed atww.crimeinstitute.ac.zand is also available on the Independent Comlaint
Directorate’s website atww.icd.gov.za.




The delay (five years) was as a result of concéom the Ministry of Safety and Security and
the National Commissioner of Police, Jackie Selllaitional Commissioner Selebi indicated in
2002 that the SAPS was “not ready” for the amendr(iaepa, 2002:12).

On the other hand, the amendment brought alongusaf and misconception as police officials
believed their policing powers had now been limitétie reason for the confusion was that
firstly, whereas previously (before the implemeioiatof the new Constitution in 1996), the
police could shoot at a suspect who was fleeinghfeoSchedule 1 offence. Secondly, in 1998
Parliament debated the issue and called for an émemnt, whilst simultaneously the legality of
Section 49 as opposed to the Constitution was bestgd in courtGovender v Minister of
Safety and Security 2001 (4) SA 273 (S@AJ Ex Parte Minister of Safety and Security and
Others: In Re S v Walters and Another 2002 (4) S7A\(€C)).

Bruce (2000:2) indicates that in South Africa, éhex “... high levels of violent crime and large
numbers of attacks on and murders of police merberghilst Masuku (2002:5-6) points out
that violent crime levels increased throughout tlentry, especially crimes like vehiche-
jacking, robberies, assault with intent to do goes bodily harm and attempted murder. Such a
situation put police officials on the ground undermendous pressure to respond to criminals
likewise by using lethal use of force as an almosinediate reaction. However, with the
uncertainty about its use in the minds of operatiqguolice officials the issue became even

further complicated.

Statistics reveal that crime stabilised at unaagpthigh levels during the period 1991 to 2601.
It is suggested therefore that the debacle ardumdige of force during this period contributed to
the high crime levels as police officials were utei@ as to the circumstances during which they
may or may not use their firearms in the perforneamictheir day-to-day duties.

2 Minnaar (2003) maintains that per 100 000 of thpyation South Africa has one of the highest if highest in
the world rate®f the killing of police officials.
® For detailed analysis of the South African crintatistics and rate per 100 000 of the population se

WWW.Saps.org.za



However, amidst this changing landscape, the tglshoot remained if a suspect threatened the
life of the police official or any other person. i$hsituation was not initially realized by
operational police officials and contributed to t@nfusion around the amendment to Section
49.

This view is supported by a research report of casdies from seven policing areas in Gauteng
which was undertaken in 2001 by the Institute fommtén Rights & Criminal Justice Studies at
the Technikon SA at the request of the Indepen@orhplaints Directorate (ICD) (Mistry,
Minnaar, Redpath & Dhlamini, 2001).

In this research report it was revealed that sowlee officials felt powerless because the
circumstances during which force may be appliedewestricted whilst suspects get away
(literally) ‘with murder’ when it comes to the uséforce. Some police officials interviewed for
this report believed that suspects have more ritas they (police officials) do (Mistrgt al.,
2001:47). The new Section 49 came into effect odulg 2003, and although the research for
the Mistryet al report was conducted in 2001, the research ferstiady will show that there are
still operational police officials who have recaiveo formal training on the legal application on
the use of lethal force when effecting an arregtséRrch conducted in this study, apart from
other findings, demonstrates that similar beliefd perceptions (as revealed in the Mistyal.

report), still exist. (See Chapter 6 for more ditai

According to Bruce (1999), ordinary members of plublic, as well as the police official, have
the right to use lethal, deadly force when theiedi or property are threatened — even the highest

court in this land does not possess the autharitmpose such a harsh sanctfon.

In a new democracy with a supreme Constitution #sdoused basic human rights such as
dignity, respect and more importantly the rightlife, there was no question that s49 of the
Criminal Procedure Act had to be amended so thetlitn line with the changing needs of the

country.

*In 1995, in a landmark judgement, the South Affi€onstitutional Court struck down the death pgnalt

7



1.5. Aims of research
The purpose of this research will serve:
» to examine the training curriculum on the use tidéforce in basic police training (July
2004 to June 2006) and comment on the contenteaiisk of lethal force (Chapter 3);
* to align that part of the training curriculum foaus on the use of lethal force with the
decided case laws which played a key role in slgihie new s49 (Chapter 4);
» to highlight and or explore ‘grey areas’ in the nSection 49 on the use of lethal force
and identify shortcomings (Chapter 5) and;
e to compare the above with the results of the dataimed from the sample group of

operational police officials (Chapter 6)

It is believed that this research shall contribisteencouraging a culture of making responsible

lethal force decisions in line with legal Consiibutal requirements.

With a view to gaining insight and a better undanging of this dynamic field of policing, a
recommendation shall be tendered which may contilbol effective and professional service
delivery.

The research shall strive to highlight the problefears and concerns faced by operational
police officials in the transition on the use dahil@ force in policing thus far, as well as suggest
solutions to these concerns. The following ternesdafined in order to provide clarity on issues

to be discussed.

1.6.  Definition of concepts

The key concepts used in the study are as follows:

1.6.1 Lethal Force

For the purpose of this study, lethal force (alsmmonly referred to as deadly force), shall
mean the use of a firearm by a police officialhe £xecution of his duties for the purposes of,
but not limited to, the effecting of an arrest. HalWhitaker (1999:393) describe deadly force

as that ...:which is likely to cause death or great bodily har..”.
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1.6.2 Police official

Section 1 of the Criminal Procedure Act defifipsace officer” as including any “magistrate,
justice of the peace, police official, any membkthe Department of Correctional Services and
a peace officer appointed in terms of section 384he Criminal Procedure Act” (Joubert,
2001:21).

More appropriately, the South African Police Seevict 68 of 1995, Section 5(a) provides that
the “Service shall consist of all persons who imratadly before the commencement of this Act

were members” (Butterworths, 2000:129).

A police official for the purpose of this study #haean a person appointed in terms of any of
the above provisions to serve in the South AfriPafice Service (after or while undergoing the

requisite training in policing).

1.6.3 Criminal Procedure

The understanding of criminal procedure may beyagtplained as follows. Our law has two
major divisions namely; public and private law. kalaw relates to thérelationship between
the state and the subject of the statefiilst private law refers to th&elationship between
individual and individual” (Introduction to the Theory of Law, Study Guidenish 2002:25).
This explanation is in concurrence with Kleyn andjoén’s (1996:102) submission which
provides that Criminal Procedufprescribes” the way in which a person suspected of having
committed an offence should be prosecuted. Whdsbdrt (2001:7-8) explains that Criminal
Procedure falls under formal law (adjective lawdl aefers to codified statutory law. Therefore,
we shall interpret criminal procedure as a parpuwblic law that regulates and prescribes the
procedure to be followed when criminal law has béetated. This procedure is contained in the
Criminal Procedure Act, Act 51 of 1977. This reskawill deal specifically with the use of
lethal force issue as contained in Section 49 efabovementioned Act — an Act that authorises
police officials to use lethal force in limited citmstances in order to carry out their duties.
Importantly, Joubert (2003:3), justifiably pointsitothat these criminal procedural rules are
“subject to the supremacy of the Constitution @& Republic of South Africa Act 108 of 1996”

and are therefore jointly married with common lavd @onstitutional rights.



1.6.4 Reasonable force

Reasonablésuggests a rational basis for police action whican be tested objectivelyPike,
1985:115). In my opinion, this definition is toogue. Branford (1994:36), provides that it
means‘having sound judgement .ready to listen to reasadh the other hand, according to the
English Dictionary force mearfpower, strength, .military strength(Branford, 1994:361). For
the purposes of this research study, reasonalde &trall mean the degree of power and strength
needed to effect an arrest after arriving at aibkndogical and sound decision based on a set of

given facts and acting in accordance with thisgintsi

1.6.5 Case law
According to Joubert (1999:7), case laws amurt decisions which interpret both common law

and statutory provisions and adjust those provisitmfit the realities of the day”

A review of appropriate and/or relevant case lallesves for courts to change old laws to suit the
needs of present day society, (e.g. section 48efriminal Procedure Act had to be amended
to remove power of persons to use lethal forceragdlieeing suspects who do not pose a danger
to anyone). Case law forms an invaluable sourdavobecause, firstly it allows us to understand
and interpret the law properly. Secondly, so tlimt law may be justifiably and effectively

enforced.

1.6.6 Schedule 1 offences

The Criminal Procedure Act 1977 (Act 51 of 19773 kaven schedules. These schedules consist
of a“combination of offences”These offences are grouped together into schedliesreason

for this is that these groups of offences are eeiévo certain sectors in the Criminal Procedure

Act — this prevents repetition of offences whertises are being discussed.

Schedule 1 offences are grouped specifically fatiges 40, 42 and 49 of the Criminal
Procedure Act. Schedule 1 offences are treasontiasedpublic violence, murder, culpable
homicide, rape, indecent assault, bestiality, roppbkidnapping, childstealing, assault when a
dangerous wound is inflicted, arson, malicious mjto property, etc. (see attached list as per
Annexure C) (Joubert, 2001:408).
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1.6.7 Training
Training according to Erasmus & Van Dyk (1999%2).can be regarded as a systematic and
planned process to change the knowledge, skillsbamdviour of employees in such a way that

organisational objectives are achieved”.

1.6.8 Unit Standards

According to the Firearm Competency Assessmenflaamhing Centre website (accessed on 15
January 2009), ainit standard requires a learner to demonstratergzetency / skills in specific
outcomes”. Both formative and summative assessment methodsuaed to assess the
competency and skills against specific outcomes

(http://www.fcatc.co.za/standards/standards)htor the purposes of this research, reference to

a unit standard shall mean a registered staterhabtcontains the required education, specific
outcomes and assessment criteria, as well as atimeinistrative needs, that are to be completed

in order to be deemed competent and qualifiedgarticular learning field.

1.7  Value of the research
The necessity of this type of research cannot ber-emphasized. The research provides
recommendations and suggestions on future traime@gds on the use of lethal force for
operational police officials. These proposed sohsj if implemented by the SAPS, miayer
alia:

— serve to eliminate uncertainty experienced by dperal police officials by providing an

interpretation on the new section 49;

— contribute towards implementing a learning prograniar operational police officials on

the use of lethal force;

— identify gaps at this moment in time on use ofagflerce training in SAPS and assist in

determining the way forward; and

— promote/encourage professional service delivethenSAPS.
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The following synopsis will explain the chapterattfollow.

1.8 Layout of dissertation

Chapter 2 explains and outlines the research melbgg employed, as well as tlsampling
techniques used for research data collection. Bnoblencountered during the research are also
detailed. Chapter 3 explord®e present state of affairs with reference to thentrg in the Basic
Training Learning Program on the use of lethal éprand also reviews the use of lethal force
training provided to new recruits of the SAPS. émclusion, a brief overview dhe regulation

of the use of lethal force training by the Safety Security Sector Education & Training
Authority (SASSETA) is provided. Insights into thkegal framework on the use of lethal force
are introduced in Chapter 4. These touch on thestiation, the Criminal Procedure Act,
decided case laws and the SAPS Act.

An exploration of differing opinions on the integpation of the new s49 is contained in Chapter
5, whilst Chapter 6 serves to summarise the reldardings of twenty-nine (29) respondents

who were interviewed between March and April 20@&tatistical analysis of the data that was
collected follows. Chapter 7 concludes with recomdaions on future training on the use of

lethal force in policing, which focus on overcomicigrrent concerns.

1.9 Summary

It is firmly felt by the researchehat a study of this nature will benefit the govaant, citizens
of the Republic of South Africa, the SAPS and pwlafficials in general. The responsibility of
protecting human rights is the responsibility ofegvinhabitant of our country. Therefore,
organisations such as the SAPS, South African HumRaghts Commission (SAHRC),
Independent Complaints Directorate (ICD), Busindgainst Crime (BAC), personnel at the
Ministry of Police, learning centres such as UNISAd the people of our country, will be
enlightened and sensitised to the need for morepoeimensive and detailed police training on
the use of lethal force. A study of this naturel wdd value and benefit all these role players. It
may create awareness on shortcomings presentlyierped and instil confidence in both the
police and the public.
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Chapter 2

RESEARCH METHODOLOGY, SAMPLING OF TARGET POPULATION
AND DATA COLLECTION

2.1  Introduction

The method used to obtain information in this redeastudy was through qualitative
methodology by means of semi-structured, one-on-omterviews. A literature review was
undertaken. In addition, a review of the trainingtemia? used at the Police Training College
(Pretoria West) was incorporated as part of thealveesearch thrust. Most of the information
that the researcher will introduce during this gthds been gleaned from the in-depth one-on-
one interviews held with operational police offlsian the Vaal Rand Flying Squad and the
Sasolburg policing area. In some cases these ietesvwent on for over an hour since the

research was of an exploratory nature.

2.1.1 A note on the station and areas selected

Gauteng has a total of 130 police statfonader its jurisdiction. These police stations are
grouped into eight areas, of which the Vaal Rarshis area. Further, the Vaal Rand &iedurn
comprises of 13 (of the 130) police stations unidearea of jurisdiction. They are Boipatong, De
Deur, Ennerdale, Evaton, Kliprivier, Lenasia SouMeyerton, Orange Farms, Sebokeng,
Sharpeville, The Barrage, Vanderbijlpark and Veigiag?® Nine respondents in the sample

population of this study, are responsible for openal policing duties in these areas.

The Free State Province has a total of 109 poliegioss under its jurisdictioh.SAPS
Sasolburd’ is one of the police stations in the Free StateiRce (vww.saps.org.2a Nineteen

® Refer to Chapter 3 for detail on SAPS Basic TrajnLearning Programme and the Reference list ofcgsu
consulted.

6 Refer tohttp://www.saps.gov.za/statistics/reports/crime208/ provinces/gauteng/gauteng.htmurce

for more detail.

" See map of Vaal Rand area as per Annexure A.

8 Seehttp://www.saps.gov.za/statistics/reports/crimes2f08/ provinces/gauteng/gauteng.htm

° Seehttp://www.saps.gov.za/statistics/reports/crimes2f08/ provinces/freestate/free_state.fundetail.

19 See map of Sasolburg as per Annexure B.
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respondents in this study, were drawn from the Camiy Service Centre and Crime Prevention
units of SAPS Sasolburg.

2.2 Research design

The researcher used qualitative research methods, sinlike quantitative methods, evaluation
of the current SAPS Basic Training Learning Prograamoccurred in“natural settings”
(Mouton, 2001:161). In this way, the researchengaithe confidence and trust of participants.
This empirical research was conducted in the fofmexploratory questions. An empirical
guestion, like the topic of this research, addresseeal life problem. Quantitatively, in order to
improve the validity and objectivity of the resdar@an analysis of data took the form of a
thematic coding system in which statistical datald@ddoe drawn. It is believed that this allowed

for a more holistic approach to the study.

2.3  Sampling of target population
In this qualitative study, police officials engaged operational duties at station level were
approached for the purposes of conducting semetsired interviews. A probability sample in
the form of simple random sampling was used. Imsau@robability sampling, any member of
the population has an equal chance of being indludethe sample (Welman & Kruger,
2000:52). The plan entailed the use of three grofijpsrticipants. They were as follows:

» operational police officials at the Community See/Centre (CSC)

» operational police officials at the Crime Preventimit (CP)

» operational police officials at the Vaal Rand PelEmergency Services (PES) hereafter

referred to as the Flying Squad.

A letter requesting permission to undertake theeagh was drafted and sent to Assistant
Commissioner G. E. Moorcroft, The Head: Strateg@nslgement, SAPS (see Annexure J). On
receipt of approval a presentation was made t&&RS Sasolburg Management team (research
site area). The Area office at Vaal Rand was cdethand a meeting with the commander of the

Emergency Response Services (Flying Squad) was held
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The questionnaire and entire process was expla@egies of the letter of approval for the

training etcetera were provided to those attenthegmeeting. In addition input and suggestions
from the team were invited and encouraged. A daas wset down to indicate the start of
interviews pending their inputs/feedback/problemmf the SAPS team. Shift rosters for the
Community Service Centre (CSC), Crime Preventiah Elying squad were obtained. A random
sample (every fourth person and so on) was drawnthed prepared lists. There were

approximately 10 persons drawn per unit. Thess Ngtre communicated to the respective

commanders at Sasolburg and Emergency Responseelgiivlying Squad).

The interviews were arranged and co-ordinated daogto the shift roster — where the members
were off sick or on vacation leave or unavailabie, researcher adopted the name that was one
up or one down on the list (whoever was availabldat time). The interviews were conducted
at SAPS Sasolburg, the offices of the research&@asplburg and at the offices of the Flying
Squad. The duration of each interview was betwaento one-and-half hours. The interviews

were audio-tape recorded and supplemented by h#tetwiield notes.

The whole interview and transcribing process irt faoved to be a very lengthy and difficult
process for the following reasons:

. language barriers;

. inaudibility of tapes (outside interference/noises)

. poor understanding of certain questions by thearspnts;

. the unavailability of shift workers or police ofiads always working outside of their

offices (operational);
. service delivery could have been compromised ifrgbavehicle drivers or

Community Service Centre workers were taken ofir theties;

With that in mind, the researcher set about torunt& 29 respondents (operational police

officials) by means of in-depth one-on-one intemge The respondents were drawn by a random
sampling technique and each respondent had an ehaate of being selected. The research
population was from the Sasolburg, Free State poaviaccounting for 19 of the respondents)
whilst the other respondents were from the VaaldRRaolice Emergency Services (the remaining
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10) which is situated in the Gauteng province. €hgsmi-structured interviews were recorded
on audio tape. The audio cassette was transcriddxhtim and categorised thematically. A total
of 34 questions were posed to each respondentamalysis of the information proved to be
challenging since 21 of the questions were a siragtemetic (numerical) exercise of counting
up the numbers and/or responses. However, the mergal3 questions had to be thematically
coded by the researcher manually. The proceduamnalfysis took the form of a manual system
for both the statistical and thematic coding ofpmsses. The responses of each interview were
cross checked and anomalies were identified. Aepativas thus identified, categorised and
coded. In addition the interviewer compiled fieldt®s during the interview. The notes were
consulted to cross check and verify informatione Tlformation was then coded and analysed

accordingly.

This involved reading the response of each respuniibe each question many times over to

identify common themes. These themes were theedliahd the interviews were then re-read
and the responses grouped according to the regpaebhgmes. Many of the respondents got off
the topic and this caused variations to be adddditarrelevance considered. As a result, after
analysis in some cases, a re-analysis had to be tdorevisit the themes themselves and group
them as well.

Essentially, the semi-structured interviews wesnthnalysed in two ways:
. Firstly, statistically by coding responses e.g. ¥&sNo = 2 etc., and;

. Secondly, patterns and trends in open-ended gqusstiere thematically coded.

The researcher managed to complete (and recordiptyvsne interviews, hereafter the
researcher proceeded to transcribe and analy28 aiterviews (ten from the Gauteng Province
(Vaal Rand area) and nineteen of the Free Stateriée(Sasolburg)).

There were a total of 34 questions in the intervéeWedule of which 21 were numerically coded
and 13 were thematically (categories) analysedthed coded. The latter questions were read
and re-read so that common themes could be ideshtéind grouped. This thematic coding

process was long and fraught with language probleo@ understanding, poor speech, etcetera,
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emanating from the respondents answers/responsas/efcome this challenge the tape extracts
had to be repeatedly listened to and cross-chegkiddthe handwritten field notes to improve

the integrity and accuracy of the information cotésl.

Upon analysis of the information collected, theessher drew certain conclusions on the

research hypothesis and interpretation.

2.4 Data collection and data capture

As indicated earlier, data was collected by mednis-depth, semi-structured interviews with
the three identified groups namely the communitywiSe Centre, the Crime Prevention Unit and
the Flying Squad. Welman & Kruger (2000:166), pdavihat semi-structured interviews are a
versatile way of collecting data. The reasons lits thethod of data collection are that subjects
of different levels and backgrounds may be acconatemtl This method was appropriate
because vague responses could be probed for di@mooa clarification (Welman & Kruger
2000:167).

From the outset it was evident the sample populatiould involve police officials of different
age groups with varying degrees of experience ilicipg. Consequently, in order to cull
information from the diverse population, the in-ttepne-on-one interview was decided upon to

draw on individual experience of each interviewee.

Whereas in structured interviews, the intervievgaestricted to a schedule of questions, in semi-
structured interviews, an interview guide was cdetpiThis interview guide focused on various
aspects of training in the correct use of lethatdosuch as individual responses by police
officials, perceptions, understanding, etc.

By using this method the researcher interacted whiehindividual and experienced their life
world without suggesting responses or influencingveers (Welman & Kruger, 2000:196). In
this way first-hand experience of the participanttbe use of force was focused upon. A mini
tape recorder was used in the interview with thdi@uecording being transcribed at a later
stage Transcripts of all interviews are discussed in #malysis section of this study and are

available upon request.
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The interview guide also comprised of aspects edl&d theoretical training on the use of lethal
force. All the respondents were asked the sameigag¥Velman & Kruger, 2000:167). In some

instances the interviewer adapted the questionitdre background of the respondent.

According to Welman (2000:167), semi-structure@iwiews offer versatility, which is the very
reason why the researcher chose this method far ctection. Only those police officials
working operational at the time or period the resleer conducted the interviews, were
interviewed. This was convenient for all partied aost effective. The units of analyses (sample
of the population) were readily available for resbapurposes in terms of geographic location.
In addition, it was convenient and economical fog tesearcher, who is a resident in the Free

State area.

The interviewer (researcher) took special caretmanfluence the responses of the respondents
in any manner. This entailed that no leading goastiwere asked, and body language, tone of
voice, facial expressions etc. of both intervievaed interviewer, were taken into consideration.

Every effort was made to create a conducive enmimt in order to conduct the interview.

When the first interviews were carried out, theifdrence of external stimuli, e.g. police sirens,
radio playing and office movements impacted neghtivn the interviews. The sounds were
picked up by the tape recorder and transcribingthalse recordings became difficult and
challenging because of the background noise. Thwexeffter the first four interviews,

permission was obtained to move the interviews afam the Sasolburg Police Station and

conduct them at the researcher’s office.

Saturation levels (repetition of responses) in g&ohinformation collected were reached after
approximately 15 interviews had been conducted.

In this study, the semi-structured interviews wegeorded on tape. The audio cassette was

transcribed verbatim and clustered into categqeame theme). During the interviews, detailed

handwritten field-notes were taken. During the $@iption process the interview was typed out
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based on the audio tape recordings. The handwntiés were used to cross check and confirm

in order to minimise error.

In terms of the legal framework, data on curregiditive requirements on the use of force in
respect of the Criminal Procedure Act, 1977 (Actdd11977) and the Judicial Matters Second
Amendment Act, 1998 (Act No 122 of 1998) were cdiesl This included relevant decided
case laws from 1995 to 2003 that pertain to theaidethal force. The aim was to provide a
possible interpretation of the amended Sectionfd®e Criminal Procedure Act, 1977 (Act 51
of 1977).

So too, the curriculum of the Basic Training LeaghiProgramme of the South African Police
Service (SAPS) from July 2004 to June 2006 wasidtsand specifically those aspects dealing
with the use of lethal force training were review&dime statistics for the years 2001 to 2007

are reviewed and presented.

2.5 Data analysis

Data analysis began after the 29 interviews hacd lmmcluded. In the analysis phase, an
“appropriate statistical procedure” was chosen talyse the data (Welman and Kruger,
2000:201).

The procedure of analysis took the form of a maaparoach. Statistics were compiled after the
answers received from the respondents were themigtmoded. Twenty-one questions out of
thirty-four in the interview schedule were codednauically and placed on an excel sheet (e.g.
Yes =1, No = 2, not applicable = 3, etc.) Simplghanetic was used to total the numbers per

response.
These totals were then divided into the numbeespondents and the percentage was calculated

(e.g. if 10 answered yes, 10/29 respondents x 180%4%.) Therefore 34% of the sample

population answered in the affirmative.
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However, the remaining thirteen questions weretdeith differently. A thematic coding system
was employed. The individual responses of the 2paedents for each of the questions were
read and re-read. Common patterns and themes wentified, categorised and coded. The
coded themes were listed, the 29 responses for ghastion was read again and coded
accordingly. Again to minimise error in the finds)guncertainties were cross checked against
the field notes and audio tape. After this thematicing system was applied, the thirteen
guestions were then analysed in the same methdbeasumerically coded questions where
percentages were worked out based on responsegegkcBome results are explained with the
aid of tables, graphs and figures. This systemnaflysis allowed for findings and data to be
properly interpreted. The main findings could bghtighted, both negative and positive.

2.5.1 Some shortcomings experienced
The process used in the analysis was very chaligngnd a long process. It was also time

consuming.

Language barriers and dialect interfered with comigation. The mini-tape recorder used was
not functioning optimally during the last threedntiews. As a result the researcher relied
heavily on the handwritten notes for these intevgie

2.6  Validity and reliability of data collection

In the interests of trustworthiness and authenmti¢hte transcripts of the interviews were cross-
checked against the handwritten notes. The anogyohithe respondents was guaranteed. An
interview guide was used in the one-on-one serackired interviews. Again, to ensure validity

and reliability, the researcher did not use leadijugstions, ambiguous or double-barrelled
guestions. The same questions were put to allgyaatits, adapting the approach to match the
participants’ background and education level (Weln& Kruger, 2000:167). The researcher

took care not to influence respondents by way afyblanguage, tone of voice and expression.
The researcher conducted the interviews in a rdl@awironment and explored the opinions of

police officials interviewed.
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Only operational police officials were interviewe@,. those police officials who are attending to
complaints and are more frequently called uponde iorce in the execution of their duties.
Police officials involved in management, administia and investigation were excluded from
the study. For the purposes of the study, onlydatagerational police officials attached to rapid
response units were interviewed. The data thatosscted from the interviews were analysed
and compared with SAPS statistics and annual report

A study of (8) South African case laws and one ¢aseof the United States, on the use of lethal
force, from the period 1978 to July 2002 were exeadi(see Chapter ¥ These methods were
employed to ensure validity and reliability of fw@posed study.

2.7  Ethical considerations

The researcher adhered to the ethical code of cbrrdgarding research as prescribed by the
University of South Africa (Unisa). Further, thehiel Code of Conduct, as mentioned in
articles 70 and 71 of the SAPS Act, Act 95 of 1988e adhered to as well as the requirements
of the South African Police Services National lastion 1/2006 with respect to conducting

research in the police service.

As is recommended by Welman, (2000:164) the rebeadressed discreetly so as not to detract
or impact on the respondents responses. All ragees were informed that their participation
was not obligatory but voluntary. Their consenpégticipate was requested and obtained before
the interview progressed. The identity of the resjgmts used in the sampling was protected by
anonymity and information received was handled idemitially. Victims of police shootings

were not interviewed.

2.8 Research problems

2.8.1 Legal challenges

There has been no decided case law on the preswridad version of s49 so that it can be
interpreted. A decided case law decision on thenalee version (new s49) may provide better
insight in recommending the implementation of aprapriate training programme for SAPS
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officials. In order to overcome this, the researalexiewed decided cases on the use of lethal
force since 1994, although it was difficult to dréve ideal interpretation on the new s49.

The reasoning in these decided case laws was iiateth One of the questions pondered upon
was: how does the police official determitseibstantial risk” as mentioned in the new section
497 Each situation is unique and different peopkpond differently to certain situations. To
overcome this, the researcher highlighted the plestts as set by the courts in the various cases
dealing with this matter. In other words each dagadged on its own merits before reaching a

decision. (See Chapter 5 for a detailed discussiothese).

2.8.2 Availability of candidates

The nature of this study — an examination of the aislethal force — required that operational
police officials who are more frequently exposedifeothreatening situations be interviewed. In
all cases they were the first to respond to indisleh crime. The selected sample of respondents
was therefore not always available. Although in@ms were authorised and scheduled well in

advance, the candidates were not always availaldéend.

The shortage of manpower at the Community Servieeti€ was a challenge in that dates had to
be re-arranged on several occasions. In some oedare.g. the Community Service Centre
(CSC), there was only one patrol vehicle availdblattend to crime incidents. The researcher
could not conduct the interview as this would méaat the only patrol vehicle would not be

available to attend to complaints that could pdgdilave been of a life threatening nature, and

the community at large would have suffered the equences.

The initial interviews at Sasolburg SAPS were carteld on the first floor at the police station.
At daily temperatures in the Free State reachind&&gees celsius, there was no air-conditioning
or fan so the windows had to be kept opened duhagnterviews. Consequently, sirens, police
vehicles hooting, shouting, talking, screaming asrihe parking lot, the sound of police vehicles
entering and leaving the police premises, etcelerd a major impact on the process of
transcribing the first five interviews. This intg&wing environment was extremely

uncomfortable and not conducive for that purpose.
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Further, all candidates interviewed worked shifts.the Sasolburg area in the Free State
Province where the majority of the interviews whedd (19), some of the respondents worked
‘seven-to-seven’ shifts (12 hours a day) whilsteoshworked eight-hour shifts.

It was, therefore, a challenge to co-ordinate geaments and in most instances the researcher
turned up only to be asked to re-schedule becdgsesspondent was on leave. Therefore many
of the interviews had to be conducted after hour®fb peak periods. In one instance on 4
February 2006, a Saturday afternoon, the reseatairegd up to conduct interviews at the SAPS
Sasolburg but was turned away as a result of thetagie of manpower, alternate arrangements
had to be made for the second time. The reseatdteito be very patient and understanding
because the research population was engaged gsdrid the needs of the public had to be put

first.

2.8.3 Geographical difficulties

The initial research proposal indicated that the@a would be drawn from the Pretoria area.
However, during the course of the study the researtook up a new job (left the SAPS) and re-
located to the Sasolburg, Free State area befarefihd research could be undertaken.
Consequently the sample of respondents was draawn this area to which the researcher had
relocated. In order to gauge police perceptiontsoith areas and widen the exploratory research,
the researcher also drew a sample from the Gauteg, across the Vaal River in
Vanderbijlpark, the home of the Vaal Rand Policeefgency Services (Flying Squad). The
researcher had to travel about 50 kilometres retuoonduct these interviews.

2.8.4 Getting off the topic
On many occasions the respondents would evadeudstign and relate incidents that did not

directly address the question asked.

This was especially prevalent for questions thel rdit appear to have an answer for because
there were long pauses before making a response &if). The researcher encouraged them by
saying that there was no right or wrong answertaatithey should explain how they perceived

the situation (the specific issue/situation thesgjioa was addressing).
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An example of this would be for Question 28ere you ever trained regarding the correlation
and/or differences between the use of lethal fduréng arrest and acting in private defenckr?
these situations the respondents were gently pemnphd the question was rephrased for a
response. It is possible that the questions wetephoased in simple enough English. This
problem was addressed by rephrasing the questidghasdhe respondent could understand its

main thrust.

2.8.5 Language usage

Language barriers posed a major challenge. Thelgopthnic language spoken by the majority
of the respondents in the Sasolburg area was Xhdsitst the rest of the candidates
communicated in Afrikaans, which is their first ¢arage. The researcher’s first language is
English but she is literate in Afrikaans althoudie $ad seldom (infrequentlylsed Afrikaans
(coming from KwaZulu-Natal) ovethe past 15 years. After the first interview thee@cher
went over the interview schedule and edited it ifrikhans so that it could be correctly

communicated to the Afrikaans-speaking respondents.

Some of the questions in the interview scheduleewteo difficult for the respondents to

understand so it had to be explained in simplengefThe interview questions were not asked in
simple English and this sometimes posed a probkewontunately, the use of semi-structured
interviews allowed for the researcher to break délnnquestions in simpler terms, one-on-one

with the respondent.

2.8.6 Miscommunication with SAPS hierarchy

After receiving permission to conduct the reseaitdm SAPS Head Office the researcher

requested and received permission from the Areanuesioner to address a management
meeting at SAPS Sasolburg. At this meeting thearebeproposal was presented to those police
officials present. Questions, feedback and suggestirom the management team were invited.
The researcher requested to start interviews ogb2uary 2006 and was told that there would be
no problems. At 15h15 on 1 February 2006 (day leefoe interviews were scheduled to start),

the Station Commissioner's secretary informed theearcher that the Commissioner had a

“problem” and the interviews could not go ahead@seduled. No communication in respect of
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the same was received before this date. The Conomesthen impolitely referred the
researcher to the SAPS Provincial Commissioner ielkdm. The Sasolburg Station
Commissioner, further stated that only if the Pnoial Commissioner grants his/her permission

will the researcher be allowed to undertake theriméws to continue.

The Station Commissioner informed the researchardhe just needed toover” herself. After
numerous calls to SAPS National Head Office: StjiatdVlanagement and to the Provincial
Commissioner, the researcher managed to get tlehgad. The Provincial Commissioner was
extremely helpful and requested documentationel alia Head Office permission letter)
submitted previously to the Sasolburg Commissianeffice. He perused the same and at about
17h00 on the 1 February granted and approved thgucting of interviews for the next day.

2.8.7 Transcription challenges

Towards the end of the interviews, i.e. from intevw 25 onwards, the mini tape recorder was
not functioning properly. At certain times it didtrtape the respondent’s complete responses to
the questions. The researcher had to then relyilpeav the detailed notes made in order to
transcribe the information accurately for thesemiews. In some instances the respondents

spoke too softly and/or inaudibly.

2.8.8 Selection criteria for candidates
Only operational police officials were interviewe@perational police officials from two
provinces were chosen to draw a sample from, nantalge State (SAPS Sasolburg) and

Gauteng Province (SAPS Vaal Rand: Police Emerg&ecyices).

Respondents from three divisions were drawn, namely

. Community Service Centre
. Crime Prevention
. Police Emergency Services (Flying Squad)

25



Again the shortage of manpower and responding toptaints (calls of duty) were naturally a
priority for this particular group of responden(See availability of candidates as mentioned

above.)

2.9 Summary

Language barriers posed some problems and respsndeay have had difficulty in
understanding the questions. The gap in this reseaould be that this study focussed primarily
on the use of lethal force (largely the use ofdims in situations where responding to
complaints or crime incidents) as opposed to tleeafisninimum force in general, i.e. restraining
techniques, take down holds, practical officer savtechniques, self defence and hand-to-hand
combat. Accordingly the aspects of the use of mimmforce and its associated tactics and

techniques could be further explored in a latedytu

The methodology used to conduct research intofigbid from start to finish provided valuable
insight for the researcher. The setbacks/delaysliamthtions were eventually overcome. For
example the poor co-operation received from sorfieialfs, to working after hours and off peak
periods to keep appointments and interview times.irfiprove reliability and validity of the
research information during the transcribing, crdsscking between audio tape and handwritten
notes was done throughout the process. The resraaciopted a versatile approach, from
dressing down to working after hours, to tryingcteate a comfortable (interview conducive)
environment and ensure that those selected weuvallcinterviewed. The data collected from
the interviews were supplemented by the in-deptheve of the Basic Training Learning
Programme on the use of lethal force used by thBSSA-urther, the findings on the decided
case laws were compared to the Basic Training liegrBrogramme to verify any correlation.
The review of the Basic Training Learning Programroase laws, and data obtained from

interviews and various other writings informed teeommendations made in Chapter 7.
Overall, this chapter haattempted to provide the reader with a better wtdading into the

methods used, the manner (how) and the circumstanceler which the research was

undertaken.
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Chapter 3
OVERVIEW OF THE USE OF LETHAL FORCE TRAINING IN THE
BASIC TRAINING LEARNING PROGRAMME OF THE SOUTH
AFRICAN POLICE SERVICE (SAPS)

3.1 Introduction

Operational police officials are daily placed inatbnging situations in the execution of their
duties. Having recently joined the democratic omfenations, South Africa as a country did not
formally recognise human rights prior to the impération of the interim Constitution of 1993
and the new Constitution of 1996. This sentimerghiared by Joubert (2001:10) who maintains
that in the*greater part of the twentieth century South Affegovernment lacked legitimacy....,
the police were seen by many as the upholders aftiAgd,......... ".The use of lethal force is
contrary to the fundamental right to life as stabedhe 1996 Constitution of South Africa.
Keeping in mind the fact that the Constitution e tsupreme law of the land (section 2 of
Constitution) the following sections in this chaptieal with a review of the content of the Basic
Training Learning Programme that was adopted bySIAPS for the period from July 2004 to
June 2006. However, at the time this research waslucted the old curriculum was in the
process of being reviewed. It must further be bamenind that the Basic Training Learning

Programme has subsequently been reviewed and ahangertain aspects of content.

3.2 Background on use of lethal force in the SAPS

Prior to the 1996 implementation of the new Coosbh, human rights were not a major
policing priority. The Criminal Procedure Act, ABfL of 1977 allowed for the use of a firearm
(e.g. firing of a warning shot, or threat to usestivdue, etcetera) to affect an arrest on a suspect
escaping from an alleged commission of a Scheduwéehce (see Appendix C for full list of

offences).

Previous to the amendment, section 49 of the Cahitrocedure Act, 1977 (Act 51 of 1977)
provided the following in terms of use of force:
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“Use of force in effecting arrest—

(2) If any person authorised under this Act to strog to assist in arresting another,

attempts to arrest such person and such person —

(a) resists the attempt and cannot be arrestedutithe use of force; or
(b) flees when it is clear that an attempt to arhes is being made, or resists
such attempt and flees,
The person so authorised may, in order to affextatinest, use such force as may in
the circumstances be reasonably necessary to awertie resistance or to prevent
the person concerned from fleeing.

(2) if the suspect committed or was reasonablyesttspl of having committed a
Schedule 1 (serious) offence, the arrestor wasoas#d to kill the suspect if the
arrest could not be effected in order to preveet ghspect from fleeing (Criminal
Procedure Act, 1977 (Act 51 of 1977) s49 (1-2).

Prior to the amendment to s49(2), police officiakre entitled to use their firearms on a fleeing
suspect who was allegedly wanted for the suspemtetmission of a Schedule 1 offence (see
definitions) Police shootings, where a suspect for a Schedaféefice/s was fleeing from arrest
and that which resulted in fatalities, coulddezmed justifiable homicide (Joubert, 2001:245).

After the introduction of the Constitution, the adction 49 (2) of the Criminal Procedure Act,
1977 (Act 51 of 1977) was called into question esply after various case laws and the
intervention of the Constitutional Court. In 199&lppment called for the amendment of s49 but
which only took effect on 18 July 2003 — nearlyefiyears later. The delay was as a result of
concerns from the then Minister of Safety and SeguSteve Tshwete and the National
Commissioner of Police, Jackie Selebi. National @ossioner Selebi indicated in 2002 that the
SAPS was'not ready” for the amendment (Maepa, 2002:12). The amendime@night with it
confusion and misconception as police officialsidaad their policing powers had now been
limited. They felt threatened because they “no @&hdiad the legal right to shoot to kill a
suspect fleeing from a Schedule 1 offence and thotgt they could no use a firearm assist in

1 Subsection 2 was declared inconsistent with thes@mtion and invalid — Constitutional Court Order
Government Gazette3453 Government Notice No R. 745, 31 May 2002.
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making such an arrest. However, the amended s#i@lkiwed that if the suspect threatened the
life of the police official or any other person.etipolice official had the right to shoot such
suspect. Based on the research conducted, it igpineon of the researcher, that this distinction
was not initially realised and contributed to thiseonception around the amendment to section
49. The research, which was conducted four yedes #fe amendment to section 49, concurs
with the earlier submission that there is a greatl @f confusion and misconception around the

use of lethal force in policintf.

Coming back to the events leading to the amendrters49, Joubert (2001:245) succinctly
pointed out at that stage that whilst the Constitutipheld the right to life, s49 (2appears to

be unconstitutional” While these parliamentary, government departraadtlegal debates were
carrying on the SAPS had to introduce training immhan rights (as advocated by the
Constitution) into the Basic Training Curriculunr feew recruits. In addition, training measures
needed to be introduced to address the managenfiechange and transformation in the

organisation as a whole.

The ensuing review of the Basic Training LearnimgdgPam (2004-2006) is limited to those
aspects regarding the use of lethal force. An agenof those modules in the program that
related specifically to the use of lethal forcell Wwe discussed. This discussion will then reflect
on the information obtained in the data collectmrase, i.e. the review of the relevant use of
lethal force training material in the Basic Tramibearning Programme will be juxtaposed with
that of the data obtained from the in-depth onespe-interviews held with the sample
population as extracted from the 29 respondenwsniiewed in the Sasolburg, Free State

Province and Vaal Rand Police Emergency Servicagjghg province respectively.

The present Basic Training Learning Programme, Wwis@me into effect from July 2006, will
not be included.
The researcher undertook a review of the BasimirrgiProgram from April 2006 to September

2006. The purpose was to firstly, establish thé @fishe specific training provided on the use of

12.24% of the research population believe that suspeve more rights than they do, 34% of the sarbglieve
that the rights of police officials have been liedtwhilst 24% are unhappy and/or angry with theasibon around
the amendment to s49. See Chapter 6 - 6.3.3 foeptons on the use of lethal force in police.
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lethal force, and secondly, to investigate theratignt of such training to the physical reality and
experiences of operational police officials on street. However, during September 2006 while
this review was being undertaken it was discovénatithe Basic Training Learning Programme

of the SAPS had again been revised.

Consequently only the Basic Training Learning Paogme before July 2006 was reviewed. The
old Basic Training Learning Programme during thevabmentioned period comprised of the
following: 32 Unit Standards; 42 Modules; 48 Assasst Instruments; and 2 Portfolios of
Evidence'®

The foregoing discussion will provide a review lo¢ tBasic Training Learning Programme in the
SAPS implemented for the period July 2004 to JWE62

3.3 Overview of the Basic Training Learning Programme n the SAPS in relation to

use of lethal force as from July 2004 to June 2006
By way of introduction it needs to be mentionedehénat in the Basic Training Learning
Programme of the SAPS a learner needs to demanst@tspecific outcomes embodied in unit
standards. According to Erasmus and Van Dyk (199@4tcomes Based Education (OBE) is a
“results-orientated approach to learning and is taemg-centred”. OBE focuses on outcomes
versus thé'traditional curriculum-driven education and traing”. In other words, the learner
must demonstrate the outcome (in practical ter#)eotraining. In the context of this study this
is an important point since the study reviews wletn operational police official was able to
implement (put into practice) any of the principéexl practical measures supposedly taught and

learnt in the Basic Training Learning Programmeviben dealing with use of force.

The Basic Training Learning Programme is introduftest by way of an overview of the SAPS
and basic Principles of Policinglowever, for the specific purposes of this resedimlr themes

related to use of lethal force (which comprisethateen modules) were reviewed.

13 This information compiled from slide presentatidone by L Stephen: SAPS Division Training (undaté8pe
Annexure H).
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During March 2006 the researcher requested a cbpyl tearning material handed to learners
from the SAPS Basic Training College in Pretoria si¥é The researcher obtained 62
modules/handouts which fall into eleven subjectsites. They were reviewed and are illustrated

diagrammatically as follows:

TABLE 1: OVERVIEW OF SAPS BASIC TRAINING PROGRAMME
FROM JULY 2004 TO JUNE 2006

NO OF NO OF
THEMES TITLE OF THEME H/OUTS
1 CRIME INVESTIGATION 12

2 REGULATORY FRAMEWORK OF POLICING (consisting of &v 10

handoutsGeneral Principles of South African Criminal Lawpegific
Crimes[38 crimes discussedl,aw and Policing; Statutory Lajydl7
crimes]; andCriminal Proceduré.

3 FITNESS AND STREET SURVIVAL (consists of five hands: Use 8
of Force; Move tactically in pairs; Physical controf suspects;
Crowd managemengndWeapon skills

4 COMMUNICATION

5 CRIME PREVENTION

6 COMMUNITY SERVICE CENTRE

7 INFORMATION AND SYSTEM MANAGEMENT

8 SELF MANAGEMENT [Incl. HIV handout]

9 PROFESSIONAL CONDUCT

10 PERFORMANCE MANAGEMENT

11 SAPS OVERVIEW (consists of a@verviewand The Principles of

Policing handouts).

P B W 01 o1 O1 O O

14 A copy of all modules in the SAPS Basic Trainingriculum was requested and obtained from Snr Saite
Schultz at the SAPS training College in PretoriastMa March 2006A detailed excel sheet with diagrammatic
layout is attached as per Appendix G.
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All 62 handouts were reviewed and three relevartméts were identified with 12 handouts
relating to the use of lethal force training — 802 are further indicated in brackets in the table
above. Specific and relevant to this dissertatinrir@ use of lethal force, the following aspects
were focused on: Fitness and Street Survival (fn@dules) and the Regulatory Framework
which includes Law (five modules). The researchaveyed the rest of the curriculum and
believes that, although relevant to Basic Trairoh@ police official, not all the modules relate
specifically to the training on the use of lethatce. (See overview of research in Chapter 1 —
1.2)

In terms of the number of modules handed out testhdents, the subject of Crime Investigation
appears to have been given the most attention §h2lduts) followed closely by Regulatory
Framework (for policing) (ten handouts) whilst lEss$ and Street Survival has the third highest
number of handouts. Collectively, three subject® fiodules) relevant to this study will be
discussed, namely: An overview of the SAPS andRkgulatory Framework. The following
discussion will start with an overview of SAPS (tweodules), as background to the field of

policing, followed by the Regulatory Framework (f@odules)"

3.3.1 South African Police Service (Overview)
Unit Standard 11974: 2004. This module outlines ldgislative and regulatory framework
which provides the mandate for policing. The modydes on to provide that this mandate lies in
the following documents:

» The Constitution of South Africa, 1996 (Act 1081&96) particularly Section 205

* Green Paper on Safety and Security (1994)

* White Paper on Safety and Security (1999 -2004)

* South African Police Service Act, 1995 (Act 68 8P5b)

* Regulations under the SAPS Act, 1995 (Act 68 0f3)99

* Police Standing Orders

5 In order to avoid confusion as to author refeneggi.e. multiple references to SAPS, 2004 etferemces used in
this section are to the title of the actual modtden which the information used was taken.
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This module also outlines the functioning of the FRAwithin government, i.e. within the
Department of Safety and Security with oversighoifitoring of behaviour and conduct etc.)
provided by the Independent Complaints Directoré@D). In addition, the eleven rank
structures, line of communication and reportingdres are introduced. Police symbolism and
insignia such as the purpose and/or meaning odlibes star, sword, staff, hexagon etcetera are
communicated. The module deals effectively withstipline” which means training, education

and teaching.

Recruits are given background knowledge on thesr(regulatory framework) that govern SAPS
behaviour. If these rules are transgressed, disaigl action may result. Basically the module
expects recruits to behave in a professional asporesible manner that is acceptable to the
community and the SAPS as an organisation (Soutticakf Police Service (Overview),
2004:37).

3.3.2  Principles of Policing

Unit Standard: (not listed): Title: Apply Crime Remtion Principles in Crime prevention related
duties (not dated). This module takes the rechudugh the twelve policing principles as cited in
Van Heerden (1982:78-79). Principle 2 interestirtglis of police authority. It is mentioned that
“police have no legislative or judicial powerstherefore they cannot determine guilt or
innocence (Principles of Policing: nd:11). Abusettus authority may occur through excessive
use of force. Principle 5 deals withublic Consent and Approvalin order to best attain this, it
is stated that the recruit needs to be courteodsfiaendly, i.e. be feady to make personal
sacrifices in order to save livesPrinciple 6, appropriate to this study, discusbesuse of force.
Geldenhuys (1997:194) as quoted in the module hesion the principle of subsidiary, namely
“if an alternative to force is available, no foreeay be used”Minimum force is also mentioned
and defined to mean that in most cases no forcall ethould be used. The module further
provides that the history of policifpas been characterised by a dynamic search fornigans
by which to optimise the use of legitimate forcgng it as necessary to maintain order, but not
to the extent that it is excessive and abusi®inciples of Policing, nd:17). Accordingly, when
the law is to be enforced police officials shoubd swiftly, consistently and with impartiality.
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However, the field research revealed that operatiqolice officials are unhappy with the
amendment to s49 since many of the respondentsvbeihat their powers have been limifed
Principle 5 on public consent and approval wheee fblice official is called upon ttmake

personal sacrificesto save lives was not in much evidence in thervwidevs.

In one of the interviews an inspector, with abduttéen years of service, commented tHat
have heard policemen say if | respond to seriosesaf armed robbery, | will take my time if |
can’'t use my firearm....if they shoot someone thayirge serious trouble....they avoid a
situation that get into trouble for it(2006, Interview 5). (See Chapter 6, 6.3.3 fortHer
discussion on the overall negative disposition ba tise of lethal force as revealed in the

research undertaken).

3.3.3 Regulatory framework of policing
For this section of the training the student reegia total of ten handouts of which only five

were related to this research and only these fiegeviewed here. They are discussed as below.

3.3.3. GeneralPrinciples of South African Criminal Law: Learner’s Guide

Unit Standard 11977: Identify and explain specd#itd statutory offences. 2004. This module
consists of eight chapters. Chapter 1 is an inttdn to Criminal Law while Chapter 2 deals
with the elements of a crime and the principleegfdlity. Chapter 3 goes on to explain an act as
any “voluntary human conduct which conforms to the wi@bn of the act contained in the
definition of the crime’(General Principles of South African Criminal La2004:12).

Importantly for the purposes of this research, @vap deals with unlawfulness. Appropriately,
the chapter indicates thainlawful” means against the law. An act becomes unlawfillig
prohibited by law and conversely failure to act wehthere is a legal duty to act positively may

also be deemed to be acting unlawfulbyvn emphasis) (General Principles of South Africa
Criminal Law: 2004:24 §/

16 See full discussion in Chapter 6 at Question 31.
" Research indicates that police officials delayrthesponse to serious and violent crime because fisar using
their firearms. Refer to chapter 6 for detail &.4.
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Operational police officials have a duty to actipesly and if they fail to act they are acting
against the law and may therefore be prosecutéstelstingly in the interviews for this study the
interviewees were generally saying that they défteeyr responses to serious crime for fear of
using their firearms. In such a situation the goesgoes begging: are they breaking the law?
While they have a legal duty to act positively, #rey necessarily acting unlawfully if they fail
to act/respond positively and promptly to violemime? Interviewee 20 of the Flying Squad
stated that:

..... that's why I'm telling you ......I'm not using myefirm anymore .....like some of the
members say, they can take the firearms away ...ubecwhat's the use you got a
firearm ....... you’re not allowed to use it .... Usentiggou’re in trouble”.

(See Chapter 6 for a more detailed discussion esethand other aspects of the use of lethal

force).

In certain instances, a person’s conduct may cantor all the requirements of an offence and
yet his/her conduct may be deemed lawful. In theses the person may be justified in his/her
conduct although he/she commits a prohibited abhap&r 4 of this module reviews in more
depth and deals with the grounds of justificati@npolice official’s conduct is expected to be
reasonable and in the interests of the public. Weh@olice official is called upon to use lethal
force in the execution of his/her duties, it is esgd of him/her to contravene a legal rule, i.e.
shoot at (and possibly take the life of or seripuisjure) a person, in order to protect the life of
another. In other words, as a result of certaiguristances, the police official has had to
contravene a legal rule (not kill a person). Thécpoofficial, under these circumstances, may

rely on the principle ‘grounds of justification’fdiis/her action.

Some of these grounds of justification have comé&enguently before and the courts hdaal to
lay down guidelines for these situations. Somehefsé grounds for justification are Private
Defence, Impossibility, Consent, Right of Chastisaeim Acting upon an Order, Official
Capacity, etc. See further comment on obedienceders and the power of authority in Chapter
4 at4.7.1.
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Important to this study on lethal force, is thewgrd of justification of ‘Private Defence’, or as
sometimes commonly referred to as ‘Self Defenceér(@al Principles of South African
Criminal Law, 2004:25-37).

According to the module mentioned above, privateemee is a ground of justification upon
which a person can rely if he/she protects hiséivar or another’s interests against an unlawful
attack which has commenced or is imminent at the the/she protects the interests. The
requirements for Private Defence are also outlinadhely:

* the attack may consist in a positive act or an sioig

» the attack must be unlawful;

» the attack must be directed at one or other legatest;

» the attack must have commenced or be imminent (@eReinciples of South African

Criminal Law, 2004:24).

Each of these requirements is discussed more ifultiie module. They are tailored to address
private defence firstly in terms of the attack loretatening attack; and secondly, the defensive
action. The guide gives clear indication that alifio in most cases a person acts to protect

his/her life or bodily integrity, a person may adsti to protect some other legal interest as well.

Some of the case laws quoted in the module tatn#ites this and the principle of the ‘protection
of property’ areEx parte Minister van Justisie in re S v Van Wyk987 (1) SA 488(AandS
Mogholwane 1982 (2) SA 587 (T)he Mogholwanecase appears to have been presented in
depth in the module. For defamation of another @esswife in public the case & v Van
Vuuren 1961 (3) SA 305 (ECiB)used; where private defence was used as aigasitih against

an unlawful arrest the case B v Nomahleki 1928 GWL 8pr intrusion in a homeR v
Mahomed 1906 NLR 396@nd in the case of trespass where private def@aseused the case of

S v Botes 1966 (3) SA 606 (3)cited (General Principles of South African Cmali Law,
2004:27).

Interestingly,S v Mokoena 1976 (4) SA 162 (@gs also quoted to indicate that a person may act

in private defence to protect another person, aihathere is no relation between the person
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who acted and the person whose interest was thezht@€eneral Principles of South African
Criminal Law, 2004:27).

The study indicated otherwise. When asked if tie@ny correlation and/or difference between
the use of lethal force during arrest and actingrimate defence, many of the police officials
interviewed understood the use of private defenceet associated with the use of force whilst
off duty. It appears that the use of term “privatefers to the use of lethal force whilst police
officials are off duty. It may also imply that opd¢ional police officials understand private
defence to be applicable to those circumstancesenthey (police officials) use lethal force to
protect their families, i.e. there must be a relathip between the person who acted and the
person whose interest was threatened. But, asdadvor in the module under discussion this is
clearly not what acting in private defence is abdutletailed discussion on this interpretation of

private defence appears at Question 30 in Chapter 6

Also, important to this study, the defensive acfionPrivate Defence embodies the requirement
of acting with reasonableness. This means thapdliee official acting in Private Defence may
not cause more harm than is necessary to wardnodttack. So logically a person may not Kill
another for merely stealing a pencil.

In addition, the principle of proportionality is durght into the explanations namely the
“threatened interest’must not outweigh théviolated interest” (General Principles of South
African Criminal Law, 2004:29). These private defencase laws used in the modalee
supplemented with X and Y character scenariosahaiv for simple and easy understanding of
the concepts mentioned. Together with this moduiaralout containing questions and scenarios
was given to the learner. An example of a queghosed in this section being: What is private

defence?

This is important for police officials to understhso that they may continue with policing while

understanding their limitations and their own andther person’s right to lif&

18 police officials interviewed in the research dit differentiate between use of lethal force ireefing arrest and
the use of force in private defence. See chapter éetails — questions 29 and 30.
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An example (see below) provided in Scenario Non Thapter 4 of the modulerovides that
causing the death (killing) of another (murder)pishibited. The scenario is if X causes Y’s
death in order to save his/her own life. For exanpthere Y was about to kill X, we cannot
maintain that X acted unlawfully. Unlawfulness ibsant because there is a ground of
justification, i.e. private defendg&eneral Principles of South African Criminal La2004:25).
Also studied in this part of the Basic Training t@ag Programme is the use of lethal force in
the police, (as per National Instruction 18/5/1 ro\€1/4/1 (5) dated 2003-07-18). This
instruction does not detract from the provisionstioé use of force in private defence as
mentioned in the module. A brief look into the Na&l Instruction confirms the amendment to
s49 by the Judicial Matters Second Amendment A@981(Act 122 of 1998) which came into
operation on 18 July 2003 (about fidays after the issue of this instruction). The Oladi

Instruction is two-fold and informs on the followgn

* Principles not affected by the amendment to s4®itp private defence and use of force
which is not likely to cause death or serious pjue. use of minimum force which is

reasonable and proportional to the circumstances;

* Changes as a result of the amendment to s49 seeofuforce that is intended or may cause
death or grievous bodily harm to the person torbested (SAPS, 2003:1-3).

The instruction requested police members to take timat the discharging of a firearm at a
person is regarded as the use of force which &liko cause death or grievous bodily harm.
Further, there is a promise that the Office of Nw@ional Commissioner will issue further

comprehensive instructions on the use of force.

In brief, three guidelines are issued under the banner ohgesa brought about by the

amendment to s49. They are as follows:

* Firstly, when a member reasonably believes thabhanother persons life is in imminent or
future death or grievous bodily harm, or that thereubstantial risk that the suspect will

cause imminent or future death or grievous boddymhif the arrest is delayed or, if such
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offence is in progress, of a serious in natureplwviug life threatening violence or there is a

strong likelihood of grievous bodily harm;

» Secondly, if the use of such force mentioned ali®wecessary to overcome the resistance of

the suspect, then such force must be proportionide degree of the resistance encountered;

* Thirdly, in light of the above, and where it is wtable that force is to be used, the member
must issue clear warning that lethal force is taubed unless the suspect submits to police
custody. Where appropriate the member must fireamwg shot first if it is safe to do so.
This requirement does not apply to instances whieeemember acts in private defence
(SAPS, 2003:1-3)?

This national instruction was written after the @rahed decision made in théalters (South

African Law Reports, 2002:615) ardovender(The South African Law Reports, 2001:286)

cases respectively. These decided cases now lithitedse of lethal force by the police when

effecting arrests. When compared with the reseérahings in this study, only four police
officials briefly explained the use of lethal foradnen acting in private defence and when using

lethal force in making an arrest.

As discussed earlier, the understanding of pridafence by operational police officials, which
has a close relationship with the use of lethatdaand is one of the situations in which the use
of lethal force may be justified, needs to be résis by the SAPS. Within the theme of the

Regulatory Framework, the following module on sfie@rimes was provided to learners.

3.3.3.ii Specific crimes: Learner’'s Guide

Unit Standard 11977: Identify and Explain speciid Statutory Offences: 2004).

This module deals with crimes committed againsteasgn, property, the state and public
administration and lastly crimes against the comigur total of 38 crimes are discussed in
five chapters. Chapter 2 deals with crimes agadifestSpecific to this research mention is made
in the guide that the use of lethal force may teisutleath and a police official could be charged

with murder.

19 Refer to Annexure | for copy on National Instroctil8/5/1 over 1/1/4/1(5) dated 2003-07-18.
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Chapter 3 in this moduldeals with bodily integrity and dignity, while Chap 4 has a section

which addresses offences and crimes against mpor8&ittecific to this research is the crime of
rape which is defined as occurring “when a malentibnally and unlawfully has sexual
intercourse with a female without her consent” ($fiecrimes: Learner’'s Guide, 2004:36). It is
interesting to note at this point that in the medoh General Principles of South African
Criminal Law: Learner’s Guide, (2004:26) discussegoint 3.3.3 (i), it is indicated that one can

act in private defence to prevent rape, arsoncanten injuria

So too, Chapter 5 handles crimes against prop®@rig. of the requirements of private defence is
that one may use force that is reasonably necessagoyotect his/her interest therefore one’s
property may be defended or protected against dnlattack. Chapter 5 also addresses crimes
such as theft, arson and robbery, etcetera (Spexifnes: Learner's Guide, 2004:44-78). This
module is supplemented by a workbook which providesstions and role plays regarding
selected crimes. These are relevant in order teitsnthe learners to the practical problems of

policing and dealing with these when policing oe ¢nound.

The research into the legal framework on lethatdandicated that the right to life is protected
by the Constitution. Private defence to protecpprty or even in the case of crimen injuria may
therefore in the context of the lethal use of foirm@me under scrutiny. Accordingly, the police
official needs to be made aware that the princgdl@roportionality is to be applied in every

situation.

At this stage it is necessary to briefly discuss phinciple of proportionality. The Constitution,
1996 (Act 108 of 1996) affords all citizens basiortan rights as contained in Chapter two (also
known as the Bill of Rights) (Murray & Soltau, 199717). The rights of citizens cahowever
be limited in certain circumstances as providedifioBection 36 (1) of the Constitution, which
states that the rights contained in the Bill ofiRggmay be lawfully limited only if the limitation
is:

» contained in the law of general application; and

* s reasonable and justifiable in an open and deatiocsociety based on the principles of

human dignity, equality and freedom (Joubert, 2PB)L.:
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When we speak of the limitation of the right beregsonable, the President of the Constitutional
Court found inS v Makhwanyane and Another 1995 (2) SACR 1 (tb&)the reasonableness of
the limitation of a right must be determined on theesis of the principle of proportionality.
Joubert (2001:24), correctly asserts that the @egwe and manner in which a right is limited
must be proportionate to the purpose of the linaitat

One of the gaps identified is that the module uneéerew does not unpack the principle of
proportionality adequately. What does it mean tbacbe “in proportion” to something? The
South African Concise Oxford Dictionary (2002:93@¢fines “in-proportion” asaccording (or

not according) to a particular relationship in sjzamount or degree”Therefore it is submitted
that when police officials need to limit a right@fuspect or accused, the limitation (such as the
use of lethal force which limits the right to lifejust be aligned with the seriousness of the

offence for which the suspect or accused is torkested.

This means that to shoot at an unarmed, fleeingesiswho is suspected of having committed a

minor offence, would be acting in conflict with thanciple of proportionality.

When determining whether the limitation of a petsamghts were proportionate and thereby
reasonable, the court takes the following factate consideration as explained in Murray and
Soltau (1997:14):

* the nature of the right;

the importance of the purpose of the limitation;
» the nature and extent of the limitation;
» relationship between the limitation and its purpose

» whether there are less restrictive means to achie/purpose.

When we look at proportionality in terms of the usdelethal force, police officials are now

required to weigh the seriousness of the offeneg Was committed against the life of the
suspect. This practice however, is not new to potifficials. Section 13 (3) (b) of the South
African Police Service Act 68 of 1995, providesemntlia, that force may only be used by an

official provided that such a member uses onlyrtiieimum force that is reasonably required in
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the circumstances. When we examine the concepeasonableness in the circumstancedlel
and Bezuidenhout (1997:201) explain that only theimum use of force that is reasonable and

necessary should be used to achieve the purpose.

3.3.3.iii  Law and Policing: Learner’s Guide
Unit Standard 11979: Identify and apply relevanbwledge about the law in general related to
policing, 2004

This module consists of four chapters. Chaptetrbdluces the law to witLaw is made for the
people by the people’(Law and Policing: Learners Guide€2004:1). It goes on to

describe/classify South African National Law angrapriately“Police Law”.

In this module police officials are urged to havgoad understanding of Public Law which deals
with the “relationship between the state as an authoritagp@ver and subjects of the state...”
(Law and Policing: Learner's Guide004:7). Two branches of formal law are also very
important namely the Law of Criminal Procedure &awv of Evidence, since they describe the
responsibilities of police officials in the exearti of their duties. The fields of law that are
collectively referred to as Police Law consists of:

» Constitutional Law;

* Criminal Law;

* Law of Evidence;

* Administrative Law; and

 Law of Criminal Procedure.

This study module goes on to provide a brief histdrSouth African law. Relevant to this study
is the discussion in the module on case law andCibrestitution (Law and Policing: Learner’'s
Guide 2004:13-14). Aptly, the study module indicates tlwaiurts must also take into account
their previous judgements similar cases because they are bound to the agugr followed in
the past. The reason for this lies in the systenudicial precedent...”(Law and Policing:
Learner's Guide2004:13).
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It is necessary at this point to briefly discussetedence” and its relevance to this study. The
South African Concise Oxford Dictionary (2002:9&fines “precedehfown emphasis) as&a

previous case or legal decision that may be or rhedbllowed in subsequent similar cases”.

In South Africa, sources of criminal law includgiation (common law and statutory law), the
Constitution and judicial decisions (case lawsyrBan (1991:11) explains th&a lower court is

in principle bound to follow the construction placepon a point of law by a higher court, and a
division of the Supreme Court is in principle alsmnd by an earlier interpretation of a point of
law by the same division'This in essence is referred to as the principlgidicial precedence
and confirms the judicial hierarchy of the Southriédn courts. Lower courts are bound by the

decisions of the higher courts with respect torprietations of the law.

It is for this reason that Chapter 4 in this stfmtyuses on previously decided case laws on use of
lethal force.In the module the supremacy of the Constitutiotoighed on (Law and Policing:
Learner's Guide2004:15). Chapter 2 in the module introduces tlminal justice system, i.e.
the role of a police official to reporting and istigation of a complaint/crime, prosecution, trial
and post trial. In this module, emphasis is plaocedthe need of police officials to have a
“working knowledge”(Law and Policing: Learner's Guig2004:21) of the system.

Although 41% of the research population had forgottase laws studied during basic training,
three out of the twelve police officials (who delmember), had completed their training in 2002
and 2004 respectively. They also could not reaa}l Gonstitutional or Appellate division case

laws. This is a poor reflection on the interpretatof the law by many of the operational police

officials.

Chapter 2 of the Basic Training Learning Progranaitise gives an overview of the mandate for
the role of policing in the criminal justice systeRolicing powers in terms of section 205 (3) of
the Constitution, the SAPS Act, Act 68 of 1995, 8PS Code of Conduct and National Orders
and Instructions are mentioned. Below, for purpadeslarity, each one according to the study

module, is outlined with a brief discussion.
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Section 205 (2) of Constitution

“National legislation must establish the powers dmactions of the Police Service and must
enable the police service to discharge its respulitseés effectively, taking into account the
requirements of the Provinced.aw and Policing: Learner’s Guigd2004:22).

SAPS Act 68 of 1995

As set out in the Constitutional provision aboves, South African Police Service Act, 1995 (Act
68 of 1995) was enacted to ensure the safety andigeof all citizens within the country and

protects the basic rights of persons (as providednfthe Constitution). The specific relation to
the use of lethal force and training is outlinedhree sections of this Act, namely:

* Section 13(1)

A police official may exercise such powers and yamt such duties as bestowed upon him,
subject to the Constitution and with due respeaviery person’s basic human rights (Law and
Policing: Learner’'s Guide2004:23).

» Section 13 (3)(b)

A police official who isduty bound to carry out such duties, must perform these dutiea
fitting and reasonable manner. Moreover, where lcg@mfficial is authorised by law to use
force, “he or she may use only the minimum force whicheasonable in the circumstances”
(Law and Policing: Learner’s Guid2004:23).

* Police Regulations: Section 24
This provision in the SAPS Act allows for the Mitgis of Safety and Security to put measures
into place to regulate inter alia:

» the conduct of police officials in the executiontloéir duties;

* “training conduct and conditions of service”

* The management amdaintenanceof the SAPS; and importantly

» ‘“standards of physical and mental fithess[own emphasis addedjf police officials

(Law and Policing: Learner’s Guid2004:23).
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In the context of this study it was discovered tiere are many shortcomings in reality when
compared to this learning material. There also appeo be a lack of the practical

implementation of these learnings.

In Question 14 in the research survey used in gtusly, the following responses are most
revealing of the situation on the ground, nameBgo6of the respondents could not adequately
explain or define properly ‘Human Rights and palgi while 59% indicated that they had not

received any specific training on the subject b(sale Chapter 6 for more detailed discussion of
this point). It is evident that more needs to beedm regulating and implementing a practical

aspect to the basic training programme in the SAPS.

The research conducted revealed that the majofityperational police officials interviewed
were not trained on Human Rights. So how are tludyggto be protective of the basic rights of
others in a new democracy like ours? The commasathemerging in the interviews was that
some police officials deliberately delay their respe when attending to serious and violent
crime for fear of using their firearms. How theruttbthe operational police officials be acting
responsibly and duty bound? See Section 13 (3l{bye.

SAPS Code of Conduct
A Code of Conduct for the SAPS reflects police catmmant to safety and security is made by
SAPS members to, amongst others:

* render aesponsible and effective servicwith integrity;
» uphold andprotect the basic human rightsof every person;
» exercise the powers bestowed upon police officialsa responsible and controlled

manner (saps.gov.za/saps).

In the handout the learner is cautioned that argadion from the provisions of the Code of

Conduct may result in disciplinary action takeniagahim.
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National Orders and Instructions

In order to render an accountable and efficienicpadervice, the National Commissioner of the
SAPS, from time-to-time, issues National Orders amtructions. These may be repealed by
way of a Consolidation Notice (Law and Policingakeer’'s Guide2004:24).

Provincial orders (Section 26 of SAPS Act) issuednf the offices of the Provincial
Commissioner have to be consistent with the is$ugiibnal instructions, although they apply
only to those police officials working in that sffecprovince. An appropriate example would be
the National Instruction 18/5/1 over 1/1/4/1(5)eth2003-07-18).

Chapter 2 concludes by identifying all the roleygls in the criminal justice system, namely:
SAPS, Department of Justice (including the NatidPrdsecuting Agency) and the Department
of Correctional Services. Chapter 3 in this modgtes on to explain the structure of the
Constitution. Interestingly, mention is made thatthe judicial system in South Africa, the
Constitutional Courtis the highest court in all Constitutional mattérgLaw and Policing:
Learner's Guide2004:26). Here the doctrine of precedent is broughtiRefer to discussion

above on judicial precedent.

Chapter 4 of the module is of importance to thigdgtas it contains a discussion on ‘human
rights’, which is linked to Chapter Two of the Sowfrican Bill of Rights as contained in the
Constitution. The influence of human rights and Bi# of Rights on law is discussed with
reference to case law 8fv Makwanyane 1995 (3) SA 391 (Gi@)which the death penalty was
declared unconstitutional). In this part of the mied(Law and Policing: Learner's Guide
2004:31-50), the learning outcomes are that upenpéetion of this chapter (Chapter 4 of the

Basic Training Learning Programme) the learnexfseeted to:

» explain Human Rights according to Chapter 2 ofGbastitution;
» explain the Constitutional supremacy in relatiomtioer laws; and
o explain the lawful limitation of rights (section 3&f the Constitution) and how it

operates.
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This chapter is important to this study becausglaws the use of lethal force to infringe upon
the right to life (section 11 of the ConstitutioRplice officials are empowered to limit that right

when they are called upon to effect arrests togptaither lives as well as their own.

The decision to use lethal force is then contradycto the provision of a fundamental right in
the Bill of Rights (Chapter 2 of the Constitutioifhe authority vested in police officials stems
from the right they have to limit certain humanhtgy Now, although the Bill of Rights affords
basic human rights to all, it also empowers pobgfcials to limit these rights under certain
circumstances. Joubert (2001:22) correctly points as does the module, that three provisions
in the Bill of Rights significantly influence polieg powers, namely: the limitation clause; the
exclusionary rule; and the right to just administ action. A look at each, as discussed in the
module of Law and Policing: Learner’'s Guide, (2a(; will be undertaken in the following

sections.

The first provision in the Bill of Rights that iniénces police powers is the limitation clause, i.e.
Section 36 (1) of the Constitution. Learners areissdl that human rights are not absolute and
may be limited. However, any limitation of certaights must be reasonable, fair and in line
with equality, freedom and dignity. Rights in th#i Bf Rights may be limited:

* in terms of the law of general application (thisame law that is found in either common or
statutory law). An example is given here in botbkkrt (2001:23) and the module (Law and
Policing: Learner's Guide2004:40), of a person who defends himself and kiésassailant
during an armed attack. The person who defendeddtirtherefore limited the right to life
of the assailant but he can rely on private defgffiwend in common law) to justify his

actions;

* provided, it is reasonable, justifiable in an opmmd democratic society based on the
principles of human dignity, equality and freeddfame attempt is made to explain both
“reasonable” and “justifiable” in the module. “Reasble” is very briefly illustrated by

issuing a J175’ Instead of arrested a person in order to secigeattiéndance in court.

20 3175 — a summons containing the charge and daappsfarance in court at a particular date and (iloebert,
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“Justifiable” is explained as the learner must lideato explain his actions to a court
afterwards.

* Further, the module then provides that to act rie Wwith being reasonable and justifiable

when limiting a right, the learner must apply thegortionality test?*

» As provided in section 36(1) of the Constitutidme factors to be considered when limiting a
right are the nature of the right, the importan€¢he purpose of the limitation, the nature
and extent of the limitation, the relation betwdée limitation and its purpose and less

restrictive means to achieve the purpose (Law anidiRg: Learner's Guide2004:40-41).

The role of the limitation clause is the “link” pegen the Constitution and other laws that
empower police officials (Joubert, 2001:25). Leasnare cautioned to familiarigthemselves
with law and the limitations when they need to tipeople’s rights (Law and Policing:
Learner’'s Guide2004:43).

The second provision in the Bill of Rights thatlirnces police powers is the Exclusionary rule
found in section 35 (5) of the Constitution whiatoyades that'Evidence obtained in a manner
that violates any right in the Bill of Rights mum excluded if the admission of that evidence
would render the trial unfair or otherwise be detental to the administration of justice”
(Murray & Soltau, 1997:14). The module points dwg tonsequences of wrongful police action
and its implications, e.g. the inadmissibility afidence by a court, criminals will walk free and
the increase in crime in the country. Trainee polafficials are encouraged to use credible
investigative methods to obtain evidence or runribk of allowing possibly guilty parties of

being set free (Law and Policing: Learner’'s Guia04:44).

Joubert (2001:25) provided a better angle in tHdtoagh previously police officials who
obtained evidence unlawfully, were criminally, diviand/or departmentally prosecuted, section
35(5) of the Constitution now provided that thisdewce may be totally excluded from the trial.

2001:226).
L Refer to earlier discussion on proportionalitythiis chapter at 3.3.3.ii Specific crimes: Learn@iside, for more
detail on principle of proportionality.
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This specific research into the use of lethal fada not explore the adducing of evidence as
such. The third provision in the Bill of Rights thafluences police powers is the right to just
administrative action in terms of section 33(1}t# Constitution, i.éEveryone has the right to
administrative action that is lawful, reasonabledaprocedurally fair’ (Murray & Soltau,
1997:12).

The module points out that a police official theref represents the state and as such all his/her
“official actions are administrative actions thatust be consistent with the requirements of the
Constitution...” (Law and Policing: Learner’'s Guid2004:45). The module also illustrates this
with an example of section 38 of the Criminal Pohoe Act 1977, (Act 51 of 1977) which

prescribes the four methods of securing the attezelaf an accused in court.

It is mentioned in this module that in terms ofg@wy the attendance of an accused in court,
police officials previously had “no obligatidbrto use the “least severe” means and that police
actions were not “strictly prescribed” in termstbis act i.e. to achieve the purpose of ensuring

the attendance of an accused before court.

It is interesting to note that s38 of the CrimiRabcedure Act, 1977 (Act 51 of 1977) prescribes
four methods for securing the court attendancesafspect. These four are:
e« summons (prepared by the prosecutor — securesttdr@dance of the accused in a lower

court);

» written notice to appear (prepared and handed tovaccused by a peace officer —applies to
minor offences where a certain amount is prescrémeger Government Gazette. Accused
can pay an admission of guilt without appearingaart);

* an indictment (this applies to cases that appear‘stiperior court” (Joubert, 2003:86). This

is drawn up by the Director of Public Prosecutions)

e arrest of accused. According to Joubert (2003:8%), arrest of a person is thHdrastic
infringement of the rights of an individualJoubert goes on to add that wrongful arrest may

give rise to claims and the police official mayHwzdd liable (Joubert, 2003:87).

49



And yet, none of these four methods are exprasagtioned or listed anywhere in this basic
training module. This means that in the past, poleould arrest a person for a minor
transgression instead of for example issuing atevrihotice to appear or serving an indictment

upon the accused to secure his/her attendanceirh co

Joubert (2001:229) indicates that arrest seriougtinges upon an individual’s right to privacy
and human dignity. Police need to use this took&) with care and need to weigh the situation

between the interest of the individual and intecfstommunity.

Importantly, and for the purpose of this reseathh, researcher is of the opinion that since the
use of lethal force stems from the need to arrest imcarcerate an accused or suspect,
operational police officials should be well versedthe alternatives available to ensure the
accused stands trial. Notwithstanding the fact §8& refers to an accused person whilst s49
involves the use of force when effecting the arodstither and accused or a suspect, the four

methods in s38 should have formed part of the study

It is clear then that no prescription existed whadmpelled police officials to use the least
restrictive means (of the four mentioned alterre)vto secure the attendance of an accused in
court. Could this have been the situation whemime to the use of lethal force? Did the absence
of clear prescription to or no obligation on polic#icials to use the “least restrictive means”

allow for the abuse of lethal force when effectangests?

The researcher postulates that this was probal@lyctise. Research conducted indicates that
operational police officials are unhappy with tmeesndment to s49. Further, that the amendment

has “limited” their rights as police officials anésempowered therf®

An interesting notion to consider would tvbether these feelings arose because the majdrity o
police officials interviewed have not had the ralet training on the amendment to s49 or
whether some police officials are disappointed thay could no longer shoot at suspects fleeing

from serious offences whom they needed to arre$ioth, is an interesting question.

22 For a detailed discussion on Findings see que8ticn Chapter 6.
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With the advent of the Constitution the kaleidoseas policing was impacted on to a great
extent. For the first time in the history of Sodtfrica, there was a sovereign law that protected
every individual’s right to life (Murray & Soltad,997:6). Police officials are now obliged to use
minimum force to secure the arrest of a suspetit ase the least restrictive means to secure the
attendance of an accused in court. The Constitutigeeratively posed challenges to the old
version of s49 of the Criminal Procedure Act, 19A¢t 51 of 1977) which authorised police
officials to shoot to kill, not only at violent suscts but those who were unarmed and escaping
from police after committing offences that were aba life threatening nature e.g theft of motor

vehicles.The use of lethal force is to be used in very kaitircumstances onfy.

The guide goes on to discuss ‘administrative atteomd the police official (section 38 of
Criminal Procedure Act, 1977 (Act 51 of 1977)) alidws:

» liability for wrongful action (unlawful arrest andxcessive use of force are given as

examples) (Law and Policing: Learner's Gyidé04:46);

» state liability (the police official is a servarittbe state and the state can be held liable if the
police official acted within the scope of his/hartyl — two case laws are quoted, namely
Minister of Police v Gamble 1979 (4) SA 759 ghyMinister van Polisie v Ewels 1975 (3)
SA 590 (A)Law and Policing: Learner’'s Guid2004:47) ;

* personal liability (the police official may be clgad criminally, the state may recover
expenses incurred by the police official and hefstag face internal disciplinary hearings)
(Law and Policing: Learner’'s Guid2004:47);

» criminal liability (the police official may himselbe found guilty of committing a crime)
(Law and Policing: Learner's Guid2004:48); and

» civil liability (consists of actions by and agairtbe state as a result of any police action)
(Law and Policing: Learner’'s Guid2004:48).

% See case law Govender v Minister of Safety andisig2001 (4) SA 273 (SCA) — Chapter 4 for detail.
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Interestingly, in Question 31 of the research syrgee Chapter 6 for detail), the comments by
respondents revealed that as police officials thesy fearful of the impact and consequences
(liabilities) of possibly using lethal use of foreghen policing and responding to crime or
domestic violence incidents in terms of job lossing their homes (economic impact if placed
on suspension or dismissed), break-up of famitikego(ce or other emotional impact of divorce)

etcetera.

The chapter goes on to mention the Independent Gamgp Directorate (ICD) and its pivotal
role in policing (Law and Policing: Learner’'s Gujd®04:49-50). In this module there is also a
section on victims’ rights which includes infornm@ti on women and domestic violence, and

rape.

The guide indicates that the victim must be treategd “extra dignity and care” and sensitivity.
The police official is also guided towards actingfpssionally, impartially and responsibly,
especially when dealing with the issue of domestitence (Law and Policing: Learner’s Gujde
2004:56).

In this research study, police responses to suohtsins like domestic violence where women
were victims and where there was the possibilitytref use of lethal force, were tested. A
specific set of three related scenarios was deeel@gnd put to respondents at the end of the
research survey questionnaire (see Annexure Exeldeenarios and questions were posed to all
respondents in the study in order to test the gWetess of the legislation on domestic violence

and to probe the conduct of police officials whéerading to domestic violence complaints.

Further, the researcher wished to explore the adndund behaviour of operational police
officials in cases of domestic violence that watednand/or carried the possibility of the use of

lethal force.

Incidentally, the training of police officialsn the Domestic Violence Act, 1998, Act No. 116 of
1998 commenced durirD03 (SAPS, 2004:40). It appears from the reseawolducted that this

training failed to provide practical training on @&hand how to deal with actual violence. In the
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research study conducted, when faced with Scedafgee Annexure E) that involved dealing
with asuspect in a domestic violence situation, who wasrmed and had badly beaten up his
wife prior to police arrival and who wassisting and attempting to flee to avoid arrest, one
respondent indicated that:

.......... you have to give a first warning to a persibime does continue....then you have
to, you have to shoot to a person but to injure hsm that ....can overcome
the....the....running......... but no to, to place his lifdenrdeath (sic)....just to injure a

person so that you can overcome the resistingresaf (2006, Interview 1457

Clearly, this is not a constitutionally and procesdly acceptable way of dealing with this
complaint. Neither the complainant nor the polific@l in the scenario was placed in imminent
life threatening danger. The police official (abpvalso appears to be confused on his
understanding of the use of lethal force. The ddetbal force is the use of a firearrwhiich is
likely to cause death or great bodily harm.(Hall & Whitaker, 1999:393§°

The police official cannot be absolutely certaiattthe split second decision he arrived at, to
shoot at suspect, will result in the suspect béatally wounded or just wounded. Therefore the
use of lethal force is to be considered as potintiatal. In this scenario the identity of the

suspect has been established and his arrest co@gdeuted by proper investigative procedure.

The victim may have been placed at a place of gatathe police official is required in terms of
the Domestic Violence Act, 1998 (Act 116 of 1998)atssist the complainant to find suitable

shelter and obtain medical treatment.

The use of lethal force would have been excessivihis situation and disproportionate in the
circumstances. The police official’'s use of letf@kce would have been justified if the suspect
had threatened his life or the life of anotherhatt immediate moment in time. Naturally these
circumstances could change depending on how theagoechanges (i.e. whether the violence

level in the situation escalates).

4 See discussion under 3.3.3 iv below and Chapter Biore detail.
% See 1.6.2 in Chapter 1 for definition on lethaté
% Refer to Domestic Violence Act, 1998 (Act 116 608) Section 2a dtttp://www.acts.co.za/dom_viol/index.htm
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In support of this submission abovéde Citizemewspaper in 2008 reported that the police were
not complying with the Domestic Violence Act, 1908ct 116 of 1998). It was stated in the
news article that 65% of police stations countnevfdil to treat domestic violence victims as
prescribed by the law (SAPA, 2008). The Independ@amplaints Directorate rep6ftto
Parliament’s portfolio committee was reviewed amel following statistics were revealed for the
period January to June 2007. The results are tadolides follows:

Table 2: ICD Report on Domestic Violence: Januaryo June 2007

Province Number of cases of n-|Number of cases where police offici:
compliance to Domestic Violencewere suspects for Domestic Violence

Gauteng 24 3

Western Cape 18 0

Kwa-Zulu Natal 5 3

Eastern Cape 3 3

Limpopo 3 2

Mpumalanga 2 1

North West 5 1

Free State 5 2

Northern Cape 1 3

In their report (undated but released in 2007) @12 stated that the SAPS is making progress in
adhering to the Domestic Violence Act, 1998 (Acé bf 1998) and that “continues (sic) training
is needed to maintain the professionalism” in tA®S Community Service Centres. In the first
six months of 2007, it is illustrated that 18 peliofficials were themselves suspects of domestic

violence.

This is all the more reason for improved training @omestic Violence for operational police
officials. In 2002 an ICD Report on Domestic Viotentraining of police officials, pointed out
“...for as long as the SAPS management continuesrdolysle the ICD from assisting in

identifying the weaknesses at certain stationsiliang will continue to receive poor and

27 Seewww.icd.gov.za- Report: Domestic Violence Report to Parliamenthe period January to June 2007.
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insensitive service from untrained membef$in fact, as early as 2002 the then Minister for
Safety and Security, Minister Charles Ngakula, tadodled an earlier ICD report in Parliament on
13 November 2002 wherein the ICD had indicated tiveye of the opinion thdtan in-depth
training intervention would in fact assist the SARSunderstand the social complexity of
domestic violence(ICD, 13 November 2002).

It is therefore evident that the SAPS were award®ieed for in-depth training on thandling

of domestic violence complaints aarly as 2002. Research conducted by Smythe (29)#:1
focused on the use of weapons in incidents of dome®lence as was reflected in protection
order applications in three Western Cape jurisoiti She discovered that weapons are often
used in domestic violence and stated that if thecp@and magistrates make full use of their

powers to seize weapons, it will certainly pro-aely protect women and the broader public.

The article inThe Citizen(SAPA, 2008), pointed out tham 2008 (six years down the line)
police are stillnot complying fullywith the Domestic Violence Act, 1998 (Act 116 of9B).
Why has this training intervention (if any), thewed not filtered down to operational police

officials?

The research conducted for this study revealedstirae police officials would shoot at a fleeing
domestic violence suspect. In the scerfdpait forward in the interviews, the suspect wasearm
(suspect did not produce/draw the weapon), butmgtied to flee without posing an imminent
life threatening danger to the police official onyaone else. Under the same scenario

circumstances, three of the respondents statedhbgtwould shoot the fleeing suspect in the

leg.

This would be acting contrary to legal provisioms.the Walters case, the judge provided
guidelines to arresting officials (South AfricanviL&Reports, 2002 (4): 616 at G). Pertinent to

this scenario, the eighth guideline provides thater ordinary circumstances the shooting of a

% htp://www.icd.gov.za/reports/2002/16days2.htnfiCD's Report on the 16 days of activism of no eiale
against women (25 November to 10 December 2001).

29 SeeSA Crime Quarterlyl0. December 2004 for full report .

30 See scenario 3 in Chapter 6 for detail.
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suspect merely to carry out an arrest is not pé&nhitinless the suspect/s poses a threat of
violence to the arrestor or other persons or ipatted of having committed or threatened to

commit an offence of serious bodily harm and tregeeno other means to carry out the ayraist

that time or later (own emphasis). In the scenaravided, there were other means to ensure the
appearance of the suspect in court. The accused @il be arrested later. His identity is
known and he could be easily traced by a deteclikie.victim may also be placed at a place of

safety after she receives medical attention.

Further, the respondents were asked if they hadived any in-service training on the
amendment to s49 after they had undergone Basiaiiiga An overwhelming majority (86%)
indicated that they had not. See Question 15 inp@hn& for detail. These findings reveal that
operational police officials are insufficiently ined to make use of lethal force decisions in line
with legal requirements. The understanding hetbhasadditional training (refresher training) on
lethal force after the amendment to s49 would upsliperational police officials to make

decisions on the appropriate use of lethal force.

It is therefore clearly evident that the training domestic violence, which as illustrated is a
violent crime which may warrant the use of lethaick, has made very little or no impact on

operational police officials.

These shortcomings of the training on the Domegtalence Act, 1998 (Act 116 of 1998)
support the findings which are relevant to thigdgtthat looks at how and when to use lethal
force®

This module then concludes with the rights to ati@l as per Section 35 of the Bill of Rights.
The accused has a right to be presumed innocerthahthe state has to prove its cdseyond
reasonable doubt{Law and Policing: Learner’s Guid2004:62).

Interestingly the conclusion in the module apprataly states that as from 1994 policing in
South Africahas changed from policing in an apartheid era ¢agmg, with the arrival of a new
democracy, on human rights. It goes on to add thatapartheid era, with its widespread

31 See Chapter 6 on research findings based on éimasos on attending a domestic violence complaint.
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violation of human rights, is in the past and thatpolice official is above the law, or can act
with impunity, especially in terms of such issusstlae misuse of the use of force option when
policing crime. Therefore a police official’'s aat® must be respectful and in support of human

rights as per the South African Bill of Rights.

3.3.3iv  Statutory Law: Learners Guide
Unit Standard 11977: Identify and Explain Spedid Statutory Offences, 2004

The module for Statutory Law comprises a discuseioh7 statutory offences. Below is a list of
the statutory offences as described in the modi@arners are expected to explain the elements
of these offences as per the learning outcomesast deemed unnecessary to fully define each

crime for the purpose of this study.

a) Intimidation, e.g. the threat to assault or injar®ther person;
b) Domestic Violence, e.g. physical, sexual, emoti@ialse in a domestic relationship;
C) Corruption, e.g. giving/offering a benefit to somecelse to whom it is not legally due

with the intention to unduly influence the person;

d) Stock theft, e.g. stealing of stock/produce belngdo another person;

e) Liquor, e.qg. the illegal sale of liquor or the safdiquor at unauthorised times;

f) Drugs and Drug Trafficking, e.g. unlawful use ospession of a prohibited drug;

0) National Road Traffic Act, 1996 (Act 93 of 1996gedriving under the influence of
alcohol,

h) Trespass, e.g. to occupy a land or building withlibatpermission of the owner thereof;

i) Inquest Act, 1959 (Act 58 of 1959) e.g. authoritly pmlice to investigate unnatural
deaths;

)] Child care, e.g. crimes against children such aaus unlawful removal and sexual
abuse;

k) Sexual offences, e.g. rape;

)] Animal protection, e.g. police authority to put doa diseased or injured animal;

m) Labour relations, e.g. explains the police offisiaights in terms of Labour law with

regard to strikes and lockouts;

57



n) Mental health, e.g. duty of police official to append/detain mentally ill persons who
pose a threat to themselves or others;

0) Dangerous weapons, e.g. it is an offence to possdasgerous weapon;

p) Explosive Act, e.g. prohibits the possession ofl@sipes; and

q) Firearms Control Act, 2000 (Act 60 of 2000), elge possession of ammunition or an

unlicensed firearm.

The examples above were based on the Basic Traimagning Programme module under

review (Statutory Law: Learner’s Guide, 2004:1-175)

The learner was required to be able to explainelleenents of these statutory offences upon
completion of this module. For the purposes of theearch we will focus on the Domestic
Violence Act, 1998 (Act 116 of 1998). The discussio 3.3.3 iii on domestic violence above
reiterates the reason for this focus. In addittbe, South African Police Services Strategic Plan
for the period 2005 to 2010 identifies crimes agaiwomen and children as a focus area. The
strategic priority of the SAPS is to reduce thedeace of crimes against women and children,

expressly domestic violence (SAPS, 2004:39).

In order for this priority to be realised, the Dastie Violence Act, 1998 (Act 116 of 1998) must
be effectively implemented. Although the SAPS haleeh steps to address this focus area by
rolling out a comprehensive prevention of domestmence training program, research and
studies as outlined above, illustrate that thetsrgdts are missing the mark, hence the choice of

focussing on domestic violence in this study.

So too, the Basic Training Learning Programme medl&nts heavily towards the Domestic

Violence Act, 1998 (Act 116 of 1998) — it is dissed in a total of 44 pages. The module goes
on to add that the SAPS is committed to preventl@ainsrimes against women and children —
which have been identified as a policing prioritjie National Instruction 7/1999 is quoted and

gives a clear indication on responding to Domesgtatlence as well as obligations placed upon

the police official in responding to this type afqity crime.
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The definitions in the Domestic Violence Act, 199&ct 116 of 1998) include domestic
relationships, certain myths that have over thasy@aisen in dealing with domestic violence,
e.g. that the police should not get involved inlidgawith anydomestic violence and the victim
should leave the aggressor, (i.e. get out of thesé@nd end the relationship). The conduct of the
police official when responding to a domestic vime complaint is also discussedg. physical,
sexual, damage to property, economic abuse, enabtioverbal, psychological abuse,
harassment, intimidation, stalking etc. Police affis are taken through the whole process of
responding to a case of reported domestic violdnm® the receipt of a domestic violence
complaint, dispatching of a vehicle to the resploitisy of a Community Service Centre (at the
police station). This is followed by mention of ethaspects such as the securing of the scene of
domestic violence, conduct on arrival to dealinghwihe complainant and the aggressor
(Statutory Law: Learner’'s Guide, 2004:8-24).

In the research study conducted and during thevietes, when posed with Scenario 1 (see
Annexure E) that involved dealing with a suspecowras unarmed but had threatened to shoot
the complainant in a domestic violence complair@%4of the operational police officials

interviewed indicated that they would call for bapko arrest the suspect who attempted to flee.

In this scenario, the police official and his catiee could very well have executed the arrest
without backup because it had been confirmed tlastispect was unarmed at that stage. Is the
call for backup rather more as a call for advicenow to proceed in cases of domestic violence
where a weapon is involved? Are police officialsure and/or improperly trained on how to
deal with domestic violence complaints where a wedp involved?

In addition, this module deals with the seizurdiearms and other dangerous weapons. In any

situation where an element of violence is predempblice official is encouraged to inter alia:

. Search any person and seize any arm/ammunitiondronperson who: -
— displays the intention to harm himself or anotloer;
— is inclined to violence, has a mental conditiorand is dependent on drugs/liquor
(Statutory Law: Learner’'s Guide, 2004:24).

32 See Chapter 6 for detail.
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The module goes on to discuss Section 102 of tteafms Control Act, 2000 (Act 60 of 2000)
which allows the registrar to declare a persontuofpossess a firearm if the Registrar receives
information provided in a statement under oathriaféition. Moreover a person, against whom a
final protection order in terms of the Domestic Miace Act, 1998 (Act 116 of 1998) is issued,
may be declared unfit to possess a fire&tm.

This module goes on to state that the police @fffioiay arrest any person who is in a domestic
relationship and who is suspected of having conehittn offence with the element of violence.

Section E goes on to describe the rendering ofstassie to the complainant (Identify and

Explain Specific and Statutory Offences, 2004:28).

The trainee police official is taken through theagmtive measures initiated in terms of the pro-
active charge policy whereby the SAPS has recesvetence of violence in a domestic violence
case and can proceed without the complainant (pgesharges), i.e. the police official can
proceed with registering a criminal case withoutcessarily having to rely solely on a
complainant laying charges and indicating thatgbkce should continue with investigation of
the case) to the procedure whereby a complainaassssted with possibly going on to the
witness protection programme; an application fopratection order; collection of personal
property (if they have left the joint residenceemded the domestic relationship ecetera) and
proper record keeping for each domestic violencedent reported to the police (Statutory Law:
Learner's Guide, 2004:31-35). All this is highlydinative of the priority status afforded to the
crime of domestic violence and it is in line withetnew 1996/1997 prioritisation of certain
crimes.

The module ends with the police official being reded that the police are not above the law

and should a police official fail to comply he/skidl be subjected to the disciplinary process.

3.3.3v Criminal Procedure: Learner’s Guide
Unit Standard 11978: Identify and apply sectionthef Criminal Procedure Act, 2004.
The module has six chapters. Chapter 1 deals exédnsvith search and seizure with various

*For more detail on the declarations of persong tmfown or use a firearm see Minnaar & Mistry, 2Ghd
Mistry & Minnaar, 2003.
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case laws being referred to and quoted. The mogods on to provide that minimum force
which is reasonable under the circumstances maysbed during search and seizure. Chapter 2
discusses methods to secure the attendance otaseakin court. The object of arrest as well as
the requirements for a lawful arrest, are alsowdised (Criminal Procedure: Learner's Guide,
2004:40).

This chapter touches on the use of force in efigctirrest and states that thésbould be no
need for the use of forcainless it is necessary and then such necessasy tobe used should
still be reasonable. It also points out that a gmlofficial who uses force which cannot be
justified, should expect to be dealt with severéGriminal Procedure: Learner's Guide,
2004:55).

In this module the important section 49 of the Gnimh Procedure Act, 1977 (Act 51 of 1977) is

introduced. This section is the one that providesaihd allows a police official to use force in

order to overcome resistance by a person who has pkced under arrest. The use of force
under these circumstances may be justified provilatithe police official considers the human

rights afforded to every individual as enshrineimapter 2 of the Constitution (see later section
for more detailed discussion of the implicationsl amase law on section 49 of the Criminal

Procedure Act, 1977 (Act 51 of 1977)).

The module (Criminal Procedure: Learner's Guide0485) goes on to describe the
Constitution Section 12(1)(c) to (e) is quoted, efmthe individuals right to freedom and
security, including the right:

* not to be subjected to violence,;

* not to be tortured in any way; and

* not to be treated in a cruel, inhumane or degradiag

Section 11 of the Constitution, which addressesititd to life — is also discussed in some detalil
as well as section 35 (3) (h) — right to a faialtand being presumed innocent. Within this rights
context the guide cautions the police officials@tibe use of force (need to use) when effecting
an arrest (Criminal Procedure: Learner’'s Guide 4280).
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The learner is advised that Section 49 of the GranProcedure Act, 1977 (Act 51 of 1977) was
amended by the Judicial Matters Second Amendmeri 2@98 (Act No122 of 1998).

Reference to the National Instruction 18/5/1 ovAr/4l1(5) dated 2003-07-18 is quoted and
learners are informed that their prescribed booktaios the old section. A handout of the

amended version of s49 was given to the students.

Chapter 2 goes on to discuss the principles nectdtl by the new s49. The two principles are
listed as:
» Private Defence; or
» the use of force that does not cause death oruseiigury (Criminal Procedure:
Learner's Guide, 2004:56)

In this module Private Defence is dealt with inagez detail and is explained as:

* Any member who finds himself or herself in the attan in which his/her life or the life of
another person is in danger and in which ther@isther reasonable manner in which he/she
can remove the threat against his/her life or agjatime life of such person, may use any
means (including his/her firearm) to defend hinibelfself or such other person (Criminal
Procedure: Learner’s Guide, 2004:57).

When dealing with situations where the use of lefbece may be used, the learner, having
foreseen the possibility that by resisting arrést suspect may endanger the life of the police
official or other person/s, the police official niuse extremely careful and be ready to use
his/her firearm if that is reasonably necessarprétect his/her (police official’s) life and thiel

of another*

The principles that remain in effect are mentiosedh as section 13 (3) (b) of the South African
Police Service Act, 1995 (Act 68 of 1996), i.e. e of minimum force must be reasonable
according to the specific circumstances. The Crinfrocedure Act, 1977 (Act 51 of 1977)

section 39 is quoted in terms of arrest, i.e. wharperson subjects (willingly or without

3 However, the research in this study appears tiatel otherwise. The research findings show thaeggly
police officials are afraid to use lethal forcegliieen of the 29 respondents interviewed whereeitbnfused or
could not explain private defence (see QuestiorC@pter 6)
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physically resisting) him/herself to the arrest, fawce is to be used against such person
(Criminal Procedure: Learner’s Guide, 2004:40).

During the arrest, only reasonable force necessader the circumstances must be used to
overcome any resistance. In addition, the use reefonust be proportional to the seriousness of
the offence committed. In order for the use of éot@ be“proportional in the circumstancesit
must comply with the following:

» the police official has reasonable grounds to belihat force is necessary;

» this belief is based on facts that existed at ime twhen force was used, e.g. the conduct
and/or words of the person to be arrested or irdtion received by the police official. Any
other person in the position of the police officgilould arrive at the same decision when
presented by the same position for one to act nedody; and

* the ‘type and degree of forcedpplied during the arrest was “proportional to $e€ousness

of the crime that was committed” (Criminal Procezlurearner’'s Guide, 2004:58).

Important to this study on the use of lethal fotbe, foregoing discussion regarding the changes

brought about by the new section are discussedne etail.

The learner is told that the new s49 relates td'uke of force that is intended or likely to cause
death or grievous bodily harm to the person to besied”. The module further explains that
the discharging of a firearm at a person is reghefeuse of force which is likely to cause death
or grievous bodily harm, irrespective of the pafttioe body aimed (Criminal Procedure:
Learner's Guide, 2004:58).

The SAPS Legal Services guidelines to which potiffecials must adhere with regards to the
use of force were provided to the student as ad#ndhese are provided below in full detail as
they are extremely important being the only reaideglines of how to interpret and act in

accordance with the new (amended) s49:
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The decision to use a firearm could result in thatd or grievous bodily harm of the person to
be arrested. This decision must therefore be basegasonable grounds. Reasonable grounds

are based on the following provisions:

a) force to be used is immediately necessary to prdtez police official or other person
lawfully assisting the police official from imminear future death or grievous bodily harm

b) Substantial risk exists that should the arrestddayeéd, the suspect will cause imminent or

future death or grievous bodily harm to another; or

c) The offence is in progress, of a serious naturd, lda threatening violence or grievous
bodily harm may be the result if the suspect is aoested immediately (SAPS Special
Service Order, 2003:3 — also see Annexure ).

According to the module (Criminal Procedure: Leas&uide, 2004:58), if force is to be used,
it should be only such force that is reasonablyemssary to overcome the resistance of the
suspect and force used must be directly proportibmahe degree of resistance. When it
becomes necessary to use lethal force to effecareast, a police official should, if it is
reasonable to do so, issue a warning to the sudipaictethal force is to be used unless he/she
submits to the arrest.

Where it is appropriate and/or safe to do so, aimgrshot must be fired first before firing at the
actual body of the person. The module gives nocpigggn or precaution as to and how the
warning shot should be fired, e.g. into the aigmund. This requirement is not necessary if the
police official is acting in private defence wheis/her life or the life of another is in imminent
danger (Criminal Procedure: Learner’s Guide, 2094:5

The prescribed book titleApplied Law for Police OfficialfJoubert, 2001), contains the old

section 49 (2) since it was printed in 2001 befthhe amendment was introduced. It does
however discuss the following relevant use of lethal fotese laws:

64



e S v Martinus 1990 (2) SACR 568 (#gals with private person using a firearm to affe
an arrest and how his/her actions will be judged);

* Matlou v Makhubedu 1978 (1) SA 946;(A)

» Govender v Minister of Safety and Security 2001S@R73 (SCA)

* Ex Parte; Minister of Safety and Security and Oshdn Re S v Walters and Another
2002 (4) SA 613 (CC)

 SvBarnard 1986 (3) (SA) 1 (And

« Macu v Du Toit 1983 (4) SA 629 (A) (at 635)

The six case laws mentioned above as well as gtasrsliscussed in detail in Chapter 4 of this

research study.

In the Basic Training Learning Programme, Chaptdealt with ascertaining bodily features of
an accused and holding an identification paradelstvGhapter 4 deals with the right to legal
assistance. Chapter 5 addresses pleas and othleretated matters. Chapter 6 concludes the
module with procedures applicable to a police @dfie court when trials are conducted.

This brings to an end the review on the RegulaElmework of Policing theme in the Basic
Training Learning Programme. Below we turn to thiedct theme of the Basic Training Learning
Programme to be reviewed, namely: fitness andtsttegival.

3.3.4 Fitness and street survival
In this theme six of the handouts received by thdent constable are reviewed (relating to the
use of lethal force). They are discussed as below.

3.3.4.i Use of Force: Presenter’s Guide
Unit Standard 14131: Use appropriate force to uplamid enforce the law and protect people
and property, 2004

% It must be noted here that the module does pratidieother alternatives to use of force to be ictmmed to detain
a person to be arrested.
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3.3.4.ii Use of Force: Workbook
Unit Standard 14131: Use appropriate force to uplamid enforce the law and protect people
and property, 2003

One of the specific outcomes of this module isreppare the student constable to make use of
force decisions that meet legal organisational podlic requirements. Another interesting
specific outcome is to enable the police officmldommunicate tactically in order to resolve
conflict and to prevent the use of physical forfiee introduction sets the pace with reflection on
statistics that reveal that police officials arggédy attacked (and killed) off duty when visiting
shebeens or travelling to and from wéfkrhe police official is encouraged to identify sk

their own environment and be proactive in addressiem.

The module is based on six fields relevant to grgrational task. The writer states that these six
use of force and survival principles will assiseé tlearner police official to make good use of
force decisions, contribute tofficer safety” and make appropriateise of force” decisions.

This section is discussed in detail because iersnent to the study.

As per review of this module (from pages 5 to 28 &ix principles are conveyed through the
acronym — AITEST which refers to the following: AAfert; | — Initiative; T — Techniques; E —
Equipment, S — Scale of use of force and shootegsibns; and T — Teamwork, tactics and
technigues (Use of Force: Workbook, 2003:5-29). Thedule consists of four group
discussions, one practical, three role-plays areldcenarios.

The following is a summary of the AITEST.

A — Alert

Police officials are encouraged to be aware ofrigkd amongst others, to develop the ability to
anticipate danger and be prepared at all timest$opresence in every situation. Being alert
embraces information gathering, avoiding dangesmustions, théplus-one rule” (the suspect

to be suspected of not being alone, i.e. operatdsam accomplice at all times) and tactical

breathing (in a tense situation).

% For more detail and statistics on the murder ditpmfficials see Minnaar, 2003.
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| — Initiative

Safe progression and the OODALOOP decision makindeh— this model is referred to as the
“continuous planning process'The ideal response of the police official woukdtb get into the
“suspect's OODALOOP and take over the initiativ€se of Force: Workbook, 2003:12).
OODALOORP s illustrated as a flow chart circle withe operational terms of: Observe,
Orientate, Decision and Action. A study of the mieddid not explain the latter part of the
acronym termedLOOP” . A practical example of the implementation of fltev chart circle
being an armed robbery where the police officiadsised to take down details and call for back

up before attempting to arrest the suspect/s.

T — Techniques of tactical communication

Police officials are discouraged from using arrddgaody language. The learner is encouraged to
be tolerant and open. Tactical communication ingslasking questions, working towards a win-
win situation and being aware of non-verbal commoation (body language) as it amounts to
60% of communication. The section on tactical comitation is complemented by two role
plays, one of which involves the learner policecidl being expected to intervene in a violent

domestic violence complaint and resolve the caonflise of Force: Workbook, 2003:14).

E — Equipment

The writer indicates that it is the employer's msgibility to provide the worker with the
appropriate equipment in order to do his/her jadpprly, and goes on to state thaptimal use
of uniform and equipment is an important aspedtofical survival” (Use of Force: Workbook,
2003:20).

S — Scale for use of force and shooting decisiGhs

(This is outlined in more detail in the Deadly ferdecision making model — discussed in a later
section below) (Use of Force: Workbook, 2003:22).the above principles may be effectively
used to retrain operational police officials orpivide refresher training on the use of lethal

force.

" Particular attention is paid (within the context the research) to this™Sprinciple in Chapter 7 under
recommendations, since it deals with use of Idiivak.
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While the Constitution precedes national legistatibe latter is enacted in order to enable police
officials to carry out their tasks. Some of theawd (as previously mentioned) are the South
African Police Service Act, 1995 (Act 68 of 199&gtCriminal Procedure Act, 1977 (Act 51 of
1977) and Regulation of Gatherings Act, 1993 (A2% »f 1993). Naturally the power to search,
seize property, arrest and the use of firearmsnateded in the obligation or authority to police.
Accordingly this learning guide deals with the prgstions of the legislation regarding policing
inter alia the use of force. It starts off with thigjectives of the Service which are stated (as per
Section 205 of the Constitution) as being:

* preventing, combating and investigating crime;

* maintaining public order; and

» protecting and securing the inhabitants of the Rep@and their property and upholding

and enforcing the law.

The Criminal Procedure Act, 1977 (Act 51 of 197@)r(taining as it does Section 49) bestows
on the police official‘far reaching powers and authority...to use force in exercising their
powers (Use of Force: Workbook, 2003:23). The Raijuh of Gatherings Act, 1993 (Act 205
of 1993), Sect 9 (1) and (2) is referred to whéxe police official is empowered to use force,
including firearms, to disperse crowds. The Southcan Police Service Act, 1995 (Act 68 of
1995) Sect 13 (3) (b) provides that: “police offisi who are authorised by law to use, may use
only minimum force which is reasonable in the cnsances (Use of Force: Workbook,
2003:24).

In order to perform these functions and accordmthe writer of the module, the police official

has to exercise discretion.

In order to act with discretion the police officiaéeds to be familiar with possible alternative
actions he/she can take. The writer goes on toigeabhat added to theomplexity of the ‘use

of force’ decisions; the concept ofreasonablenesshas to be considered. Appropriately, the
concept as adapted and discussed in the guideras that a person has reasonable grounds of

use of force if:
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» the police official really believes or suspectd tihere is imminent danger;

* he/she bases the belief or suspicion on facts;

* any reasonable person in the same position as ohieepofficial under the same
circumstances would arrive at the same belief gpision (Use of Force: Workbook,
2003:23).

The Use of Force, Presenter’s guide module sthtsthe reasonable man test will be used to
test reasonableness of all use of force decisioii$ie Presenter's Guide handout goes on to
discuss private defence. The police official nedknow the requirements for justification for
private defence. Private Defence in the guide fdd as:*Defence of self or somebody else
against an unlawful attack on life, body, propenstyperson” (Use of Force: Presenter’'s Guide,
2004:43-48).

The conditions for private defence in terms ofdlsgons of the attacker:
» the attack must be unlawful;
» attack must still be threatening;
» the attack can be against a third party and notp#rson responding (Use of Force:
Presenter’'s Guid2004:48).

Requirements of the person acting in defence:
* must be the only way out;
* must be no more damage that what is necessaryet@mwe the attack (Use of Force:
Presenter’'s Guid2004:48).

The Use of Force Workbook module urges police w@ific to “master the principle of
appropriate use of force” Learners are encouraged to measure the use ad fajainst the
limitations set by the Code of Conduct, communibiging principles, ethical principles and the
law (Use of Force: Workbook, 2003:24).

The Use of Force Workbook module begs the questiotdo who the d&ppropriate/exact’police
official or person is that has to make use of fateeisions. In this context the guide proceeds to

state that the police official must:
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have an extensive knowledge of police powers gsetaw;

with second nature, act in private defence as gtainustification in terms of common
law;

be committed to upholding the constitutional pareerse

be committed to complying with the parameters sethie South African Police Service
Act, 1995 (Act 68 of 1995) and SAPS Code of Conduct

understand the dynamics of the society that hegshges and the root causes of crime in
that society;

be able and committed to complying with the ethpraciples of the SAPS and in doing
so serve the Constitution and the Code of Conduse (of Force Presenter's Guide,
2004:25)%®

The module provides that police officials need &véra good understanding of social norms,

dynamics and ethics as this will contribute to gasd of force decisions.

Deadly force decision making model

The Use of Force Workbook module reviews the deéalige decision-making model which is

discussed under the Scale fase of force” and shooting decisions. Learners are cautiondd tha

incorrect use of lethal force decisions may resultivil claims, criminal prosecution, poor

community/police relations as well asiined professional and personal lives”.

The writer goes on to add the following as beingeassary for police officials to make

“confident” use of lethal force decisions:

knowledge of legal restrictions;

excellent weapon handling skills;

a simplified decision making model; and

a dynamic outcomes based learning program basetheorAlI-TEST (Use of Force:
Workbook, 2003:26).

3 Many of these guidelines were not displayed odewi in the interviews conducted for this studysjRenses were
very defensive and emotional (see Chapter 6 faildet their responses).
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According to the writer (Use of Force Workbook miejuthe deadly force decision making
model allows for private defence as the dimtional decision” for the use of lethal force. The
police official is told that he/she can only rely self defence as a ground of justification for the
use of lethal force (Use of Force: Workbook, 2063:2

The “deadly force trianglé is described as an equilateral triangle with ¢éhfactors, namely,
ability, opportunity and jeopardy. The presencalbthree factors may justify the use of deadly
force (Use of Force: Workbook, 2003:27).

The module discusses the three factors as follows:

Ability: The suspect’s physical ability to harm dher — includes personal physical ability, i.e. a

powerfully built man or a martial art practitioner.

Opportunity: Refers to suspects’ ability to kiligisly injure another. Opportunity does not

exist if a suspect is far off or has taken cover.

Jeopardy: This is when the suspect uses his/hdéityabnd opportunity to place another in
immediate life threatening danger (Use of Forcerklook, 2003:26-27). (In the guide a role-

play with three scenarios follows the above).

With specific reference to the principle 6f — Teamwork Tactics and Techniquesi the

AITEST, the student police official is guided towaridentifying himself as a member of a team
since survival on the streets (as an operationaeofficer responding to crime) depends on it.
Moreover, police officials are encouraged to depedkills to communicate with team members.

Those skills are acquired by regular practical agefteam training.

However, thisregular’ training appears only to be important during tlaesiB Training Learning
Program and is conspicuously absent when policeiaf are assigned to operational police
work at the police stations. Of all the researdkriiews conducted, 66% believe that practical

training is essential. This is one of the gapstified in the training of police officials on these
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of lethal force in the SAPS. (See Question 23 iafiér 6 for a detailed discussion).
Out of the 29 respondents interviewed, none ot#raidates had undergone any form of regular
use of lethal force training from the SAPS. Therefpolice officials in general lack proper skills

in lethal force training to effectively carry otnelir duties.

In terms of tactics and techniques, thorough trgnin basic team movement skills such as
leopard crawl, taking cover, cat crawl etcetera taught in the Basic Training Learning
Programme. It is also pointed out tlihigh competency”(see abovein these techniques will
reduce the risk of an attack on police officialbeTpolice official is encouraged to adhere to the
AI-TEST principles when off duty as well (Use ofrEe: Workbook, 2003:29).

The following five scenarios were reviewed in tleetson (Use of Force: Workbook, 2003:31-

32). They are discussed as follows:

Scenario 1: Fraud

* the police official encounters a violent suspesho attacks him with a knife
(investigating a fraud incident);

Scenario 2: Vehicle stop

* a vehicle stop with two alternatives
— escaping bank robbers

— drunk armed passenger with an emergency situation

Scenario 3: Bank Robbery
* Bank Robbery — the police official arrives at teeene as suspects are fleeing — three
variations:
— opens fire on police
— armed suspects surrender
— suspect vehicle leaves some of their accongpbedind upon police

arrival on scene
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Scenario 4: Suspect vehicle
* Suspect vehicle at roadside — two possibilities
— armed suspects want to hijack the vehicle

— innocent persons returning from a party

Scenario 5: People on foot wanting help
* 2 possibilities
- hijackers staging an ambush

- innocent person genuinely in need of help

This part of the Basic Training Learning Programpeery encouraging in that it is in line with
helping a police official make proper and appragrigsituational) use of lethal force decisions.
In conclusion, the module summary reflects on tifigcdlt task of policing. It is said that split
second decision-making is complex. The writer iatke that police officials ar&generally
average citizens, rather than highly qualified aeadcs. Abstract theory and concepts can
therefore not work in practice(Use of Force: Workbook, 2003:33). Further, théewrclaims
that by using the model of the acronym AI-TEST, ptioated practical skills and knowledge
can be simplified and provide for outcomes basacdhiag (OBL) to take place. The writer goes

on to state that the practical based scenariogvéfare police officials for real life scenarios.

It is further proposed that all policy actions beasured in line with AI-TEST to determine if the
level of force used was reasonable (Use of Foraakidbok, 2003:33).

3.3.4.iii Move tactically in pairs during police ogerations
Unit Standard 14125: Move tactically in pairs dgripolice operations, 2004. This module deals
with practical based tactical policing. It is acqmanied by photographs and the workbook
assessment is linked to observation checklists.riibédule is therefore focussed more on skills.
There are seven study units as follows:

Study Unit 1: The fundamentals of tactical movement

Study Unit 2: Tactical communication in supportadtical movement;

Study Unit 3: The use of cover;
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Study Unit 4: Climbing techniques;

Study Unit 5: The tactical approach of objectsairg

Study Unit 6: Moving tactically in pairs in and ara buildings; and
Study Unit 7: Reacting tactically to attacks

In terms of competence, the learner demonstratemditional, practical and reflective
competence. Related to use of force, Study Unigdldwith reacting tactically to attacks. The
OODALOORP is referred to and the learner is advisedise the OODALOOP to conduct a
“situational analysis” (Move tactically in pairs during police operatior004:2). When the
police official has made a decision, he/she idatéction stage. A note in the module cautions
the police official that any action to be taken tme@mply with the principles of legality around
the use of force. The police official will thereéohave to take accountability for his/her own

actions.

3.3.4.iv Physical control of suspects

Unit Standard number not listed: No titl2D04. This module prepares the learner to take
physical control over the person (suspect) to bested. Weapon retention techniques, grappling
and unarmed defence tactics are introduced. This of training and preparedness is relevant
because the police official does not rely only asitter firearm to effect an arrest. He/she will
consider alternatives to take control of suspemtshe purposes of arrest. This is in line with the
Constitution of South Africa, 1996 (Act 106 of 1998&e South African Police Service Act,
1995 (Act 68 of 1995) and other related legislasoich as s49 of the Criminal Procedure Act,
1977 (Act 51 of 1977).

3.3.4v Crowd management: Learner’s Guide

Unit Standard number not listed: No title, not dat€he goal relevant to this study on use of
force is to understand the principles in relatiohte use of force tactics for crowd management.
One of the specific outcomes of the study is to lgrwith legal requirements when deciding to

use force against crowds.
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This workbook outlines the so-calleBlie C Stairs’, and discusses this in terms“Growds in
perspective” with crowds described as beirigangerous ...in a group, individuals become
primitive, aggressive and may even become viol¢6towd management: Learner’s Guide,
nd:23).

The workbook also deals with the legal frameworkohhstarts with policing and basic human
rights. Here the right to life is emphasised dskall be protected by law”and good police
practice is identified adethal use of force by police when it is in accarte with the law,
strictly necessary, and proportionate to the sitdt. Human rights are discussed in detail in
the guide. The module goes on to discuss the atyttadrpolice as bestowed upon them by the
Constitution of South Africa, 1996, (Act 108 of B)%$205(3); the Criminal Procedure Act, 1977
(Act 51 of 1977); the South African Police Serviéet, 1995 (Act 68 of 1995) (Crowd
management: Learner's Guide, nd:47). By this lagish the SAPS is enabled to disperse
crowds to the extent that lethal force may be usbdre necessary. However, the student is
cautioned and urged to consider all options anéxercise discretion (Crowd management:
Learner's Guide, nd:53-55)

Discretion is described in the Crowd managemeaarner Guide as the student police official
asking the following questions:

* Do you have the power?

* Isit reasonable and justifiable to act?

* What about the Constitution?

* What about the Code of Conduct and SAPS Act?

* Don't you have professional ethics as a policecaf? (Crowd management: Learner’s

Guide, nd:55).

The concept of reasonableness is also discussedreBisonable person’s test must be used for
all use of force decisions. Section 36 of the Gauntgin of South Africa, 1995 (Act 108 of 1996)
dealing with lawful limitations of rights as mentied in the Bill of Rights is here also discussed
as well as the SAPS Code of Conduct and the SofiitbaA Police Service Act, 1995 (Act 68 of
1995) section 13 (3) (b). The discussed ethicalggules include:
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* Integrity;
* respect for diversity;
* obedience to the law;
» service excellence; and
* public approval (Crowd management: Learner’'s Gune60).
All of these principles must be considered in otdemake appropriate use of force decisions.

Community policing and Crowd Management: AI-TEST ard Crowd Management

The AI-TEST as mentioned eatrlier is also appliedrtmvd management — based on a balanced
view (by the police official) on human rights arigetpowers of the police. In the guide this is
introduced via the fiveé'C Stairs” and links up with the AI-TEST (Crowd management:
Learner's Guide, nd: 22). The following handoutstdd were very similar in content and

reviewed together.

They are listed as follows:

3.3.4.vi  Weapon skills: Study Unit 1-288

3.3.4.vii  Weapon skills: Study Unit 2-RAP 401

3.3.4.viii Weapon skills: Study Unit 3 - Musler 1Z5uage Shotgun
3.3.4.ix  Weapon skills: Study Unit 4- R5 Rifle

The introduction of the weapons skills units prepdne learner by again mentioning the
murder/assault on police officials in the counffire learner is toldfirearms don't kill people,
people kill people”.Caution is advised in the use of firearms with lerner warned that “you
will have to bare [sic] with the consequences olimding or killing another person” (Weapon
Skills: Study Unit 1. 2000:2).

In the first phase of the Basic Training LearnimgpdPamme for firearm training, the student
police official undergoes training on the safe/aatelhandling of two pistols, namely the Vektor
Z88 and RAP 401. The Musler 12 gauge shotgun an®iR& is also included. The student is
then developed further in terms of practical skélis the College for Advanced Training
Maleoskop (north of Pretoria).
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Safety precautions and dealt with in depth. Maiatee and operation, stance, practical work
and range procedure are also discussed. Accordiggudy Unit 2, the RAP 401 was designed
for daily tasks. Study Unit 3 — dealt with the ugethe Shotgun whilst Study Unit 4 addressed
the use of the R5 rifle. This study unit is simitarthe module, Use of Firearms in a Policing
Environment compiled in 2003 on General Firearmefaf(Use of Firearms in Policing
Environment, 2004).

3.4 Regulation of use of lethal force training
The Use of Force training is regulated by the Sd\ftican Qualifications Act, 1995 (Act 2 of
1995).

3.4.1 What is SAQA?
The South African Qualifications Authority (SAQA9 & body of 29 members who are appointed
by the Minister of Education and the Minister ofbloair. These members’ responsibilities are

twofold namely:

* To oversee the development of the National Qualiiic Framework (NQF) which includes

monitoring and auditing of standards;

* To oversee the implementation of the National Qualion Framework which includes

registration and accreditation against nationaidaads and qualification.

These members also act as advisors to both Migis@AQA’s structure comprises of two
“arms”. Firstly, the Standard Setting Body which comprisgslve National Standards Bodies
(NSB’s) and, secondly, the Standards GeneratingeBo(5GB’s). These bodies generate and
recommend standards and qualifications for redistraon the National Qualification
Framework (NQF).

3% Seehttp://www.saga.org.za
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The second extension of SAQA is the Quality Assartayg. It comprises of the Education and
Training Quality Assurance (ETQA’s) and the Servitieviders. This body is accountable for

the providers of education and qualifications whick registered on the NGE.

3.4.2 The National Qualification Framework

The National Qualification Framework (NQF) is anfrework set up torhionitor qualifications
and assure quality™ while the quality assurer body in South Africatie South African
Qualifications Authority (SAQA).

The objectives of the NQF as mentioned in the Safitican Qualifications Authority Act, 1995
(Act 2 of 1995) are as follows:
» create a national framework for learning achievesien
» facilitate mobility and progression in educatiom draining;
* to enhance the quality of training and education;
» to accelerate the redress of unfair discriminatioeducation, training and employment
opportunities; and

« contribute to full development of each learr{ér.

The NQF comprises of eight levels and three banls.three bands are General Education and
Training (GET), Further Education and Training (FEAnd Higher Education and Training
(HET). There are 12 fields of the NQF namé&ly:

o Agriculture and Nature Conservation;

* Culture and Arts;

* Business, Commerce and Management Studies;

* Communication studies and languages;

* Education, Training and Development;

* Manufacturing, Engineering and Technology;

« Human and Social Studies;

40 Seehttp://www.saga.org.za
41 Seehttp://tutor.petech.ac.za
42 Seehttp://www.saga.org.za
43 Obtained from websitettp://tutor.petech.ac.za/educsupport/html/probstitle2. htmi
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* Law, Military Science and Security;

» Health Sciences and Social Services;

* Physical, Mathematical, Computer and Life Sciences;
» Services; and

* Physical Planning and Construction.

As mentioned earlier, the Standards Generating &o(bGB’s) are responsible for generating
criteria towards obtaining qualifications for regigion on the NQF. A unit standard is a
statement that prescribes education and traininguined towards achieving a desired
gualification. This education and training is hbtisn that it embodies the knowledge, skills and
attributes necessary towards achieving the outdantige unit standard. The learner is expected

to demonstrate competency and skill in the speoiftcome.

In terms of the regulating of use of force trainittge Unit Standards prescribe/guide the
development and facilitation of such training afiegéd training that impacts on the actual use of
force. Some of the allied/ancillary unit standardasulted in this research were those on the Use
of a handgun (10748); Use primary weapons for nmadio high-risk assault team operations
(115319); To assess the compliance of various Bodigh Human Rights and democratic
standards (123435); Describe the relevance of HuRights and democratic practices in South
African society (119662); and Handle and use a ganq119649).

3.4.3 Outcomes Based Education

In the Basic Training Learning Programme of the SA#® learner needs to demonstrate the
specific outcomes embodied in unit standards. Atiogrto Erasmus and Van Dyk (1999:4),
Outcomes Based Education (OBE) isesults-orientated approach to learning and is teang-
centred”. OBE focuses on outcomes versus the “traditionatiaulum-driven education and
training”. In other words, the learner must demmatst the outcome (in practical terms) of the

training.
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3.4.4 The Safety & Security Sector Education & Traiing Authority **

The SAPS Division Training situated in Pretoriayesponsible for research, development and
training in the SAPS. They therefore need to formelationship with the Safety & Security
Sector Education & Training Authority (SASSETA) fieer POSLEC-SETA) as part of the
policing field. This SETA was established in Ma2000 in terms of Section 9 (1) of the Skills
Development Act, 1998 (Act 97 of 1998). The aimtled POSLEC-SETA (SASSETA as from
2005 was to contribute to the South African economydeyeloping skills and redress the

education inequalities of the previous yeéts.

3.4.5 Overview of functions/responsibilities of SASETA

SASSETA is governed by a council comprising of seslegambers namely:
Legal;

Investigation and Private Security Activities;

Policing;

Correctional Services;

Justice;

National Intelligence Agency and South African ®t&ervices; and

N o g M wDd e

Department of Defence.

In essence the responsibilities of the chambermteealia:
» to assist SASSETA in meeting targets on stratesgigds;
» facilitate skills planning and development;
» identify the need for learnerships, skills prograesnstandards and qualifications;
* to ensure quality assurance in education and tgi@nd

« oversee grants and financés.

** The acronym POSLEC SETA stands for the Policevaei Security, Legal, Correctional Services andickis
Sector Education and Training Authority.

%51 July 2005, POSLEC SETA and the Diplomacy, ligetce, Defence and Trade Education and Training
Authority) (DIDTETA) amalgamated and this unionuksd in what is known today as SASSETA.

“S DIDTETA'’s mission similarly was to promote multkiling and lifelong learning in its sector. SASSET

now collectively represents the fields of Safatgd &ecurity SETA in South Africa. Sa#p://www.sasseta.org.za

*" Seehttp://www.sasseta.org.za

80



The chambers of the SASSETA are therefore pivatadnsuring skills development strategies
are effectively carried through in their respectareas of responsibility. The policing chamber
has 25 representativésThe overall responsibility for basic training atite setting of unit
standards in the SAPS is therefore in the handseske representatives of the Policing Chamber.
They are tasked with identifying education andnireg needs in the policing field, for example
the training needs in respect of the use of ldthrak in the SAPS.

3.5 Summary

In this chapter the researcher reviewed the Basanihg Learning Programme curriculum as
was implemented in SAPS trainidgring the period July 2004 to June 2006. Durirgttime of
this research, the Basic Training Learning Programvas being revised. Be that as it may, the
review of this Basic Training Learning Programmeswampared to the research data obtained

from the interviews conducted as per Chapter 6.

The training content was juxtaposed with the ldégahework (Chapter 4) and research findings.
The content was compared to these two construcidetatify gaps and anomalies. From the
research conducted it is evident that the majarfityolice officials have not received appropriate
use of lethal force training in line with legal tegements. The current information in the Basic
Training Learning Programme reviewed was testednagdhe responses of the operational

police officials.

Some overall comments on the Basic Training Legritrogramme under review with specific

reference to the use of (lethal) force are:

. The Criminal Procedure module indicated that a bahdn the new s49 will be given to
students. The handout introduces the changes braimiut by new s49 in 1986—
promising that further comprehensive instructiormmf SAPS Legal Services will be
communicated on the use of lethal force. The seconimunication from Legal Services
was sent out in 2003(see Annexure I).

“8 Seehttp://www.sasseta.org.za/about-chambers, hactessed on 11 March 2005.

“Instructions Relating to the Use of Force in Effegtan Arrest: Special Service Order dated 1996-88- Ref
31/1/1/5/3

*National Instruction 18/5/1 over 1/1/4/1 (5) daga3-07-18.
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This means that those police officials who attenttaching during this period would
have only received the second communication afttey thad completed their basic
training. The research revealed that 86% of thecgobfficials interviewed did not
receive any in-service training (See Chapter 6,990l 14), whilst 79% did not attend a
workshop on the use of lethal force (See Chapte@ugstion 17). It appears that the
second communication (or the guidelines) of the328pecial Service Order was merely
a formal communication and not meant to be follovspdwith re-training. It may be
pointed out that the majority of the sample popataattended basic training before 1996
and before the amendment to s49. But the questaidithen be: Why have the majority
of operational police officials who completed badraining before and after the

amendment to s49, not received any type of traiaftgy the law was amended?

The handout refers to the principles not affectgthie new section — it falls short by not
explaining those aspects that were affected byndwe s49. Some of these aspects that
were not fleshed out are:

— the principle of proportionality;

— the Schedule One offences that formed a majorgbatd s49 does not appear in the
amended version and how this impacts on the udetlodl force in policing. This
meant that police officials could no longer shobsaspects fleeing from Schedule 1
offences; and

— what is meant by terms such as “substantial riskl’ ‘duture death”.

On the other hand, it needs to be pointed outttimimodule on Street Fitness and Survival is

concise and has a good combination of knowledgé#s sind behaviours (provided role-plays).

Survival tools for effective operational policingciuded the AITEST, and the Deadly Force

Decision-making model. In addition, this sectiom@ipled with group discussions and practical

scenarios. This type of training is also in linghwmbutcomes based education where a learner

demonstrates the outcome of the training — se® &love. Further gaps and anomalies are

identified and discussed in more detail in the ifigd in Chapter 6. The following chapter

explores the legal framework on the use of letbadd.
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Chapter 4

SOUTH AFRICAN LEGAL FRAMEWORK/REGULATION OF THE USE
OF LETHAL FORCE IN THE SOUTH AFRICAN POLICE SERVICE

4.1  Introduction

Before 1994 criminal procedure wésibject to the sovereignty of parliament and thems of
the executive,”(Steytler, 1998:1), which allowed the governmehttiee day to enforce its
discriminatory laws on the citizens of the countHowever, the new Constitution of 1996
(incorporating the Interim Constitution of 1993phght with it a new democratic order. Chapter
2 of the Constitution contains the Bill of Rightkieh has made a significant impact on criminal
procedure and policing in South Africa. One camtlassume that the purpose of the Bill of
Rights is to protect the individual human rightspersons who come in contact with organs of
the state, by enforcing certain restrictions argpoasibilities on for example police officials

who are empowered to use lethal force under cectesamstances (Steytler, 1998:1).

The police are empowered by many statutory powmas impact on the rights of individuals
afforded by the Bill of Rights. This study on s4@twe Criminal Procedure Act, 1977 (Act 51 of
1977) (which is statutory law) deals with the u$éethal force which is in direct contradiction
to the right to life (section 11) of the Constitrti This chapter looks at the regulatory
framework on the use of lethal force, the protettid human rights by the Bill of Rights, a
commentary on international perspectives on hungdms; specifically the right to life as well as
decided case laws on the use of lethal force. ldlyuthe progression of human rights and the
Constitution led to the new amended s49, which léllintroduced and commented upon in the
next chapter. The next chapter will also elabooat@n interpretation of the new s49 and explore

different opinions.
4.2  Brief history of Human Rights

According to Nel & Bezuidenhout (1997:3), the teffluman Rights is in effect only two
centuries old”. Prior to 1948 and the Universal Declaration of HunRights adopted by the
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United Nations in that year, human rights was apartant concept that grew progressively
more powerful. A study of these earlier eras wilbypde an in-depth understanding of its
development. However, some of the following develepts culminated in the respect for

human rights in the world as we know it today.

The Magna Carta of 1215 granted certain rights@ndleges only to the English nobility. The
Habeas Corpus Act of 1679 passed by the Englislapant, provided for similar rights for
ordinary citizens. Any person who has arrestedharowas ordered to produce such a person in
court to determine the legality of such an arr@$te Period of Enlightenment ({6and 17"
century), saw in thendependence of man{Nel & Bezuidenhout, 1997:8).

President Franklin Delano Roosevelt of the USAi1941 ‘Four Freedoms Speecht*
provided the backdrop for human rights as epitochisethe Universal Declaration for Human
Rights of 1948.

In South Africa, the Orange Free State’s (Boer Ré&pliConstitution of 1854 contained a list of
fundamental rights (Nel & Bezuidenhout, 1997:11pfdstunately, in 1910 these rights were
excluded from the Constitution. Black resistanceths situation gave birth to the African

National Native Congress in 1912, ironically in Biofontein, the former capital of the Orange
Free State Republic. The victory of the NationaftyPén 1948 elections allowed for further

inhumane and unjust apartheid laws to be adoptehl sl the Group Areas Act, 1950 (Act 41 of
1950) and the Separate Amenities Act, 1953 (Aa#4B953) etc.

The African National Congress (ANC) during this d¢insteadfastly held onto the Freedom
Charter, which was an important human rights doaunageawn up and adopted in Kliptown
(south-east of Johannesburg in the black townshiBaweto) in 1955. In 1986, the Law
Commission was asked to draw up a report on hunigintisr The findings“caught the

government unawares{Nel & Bezuidenhout, 1997:13). It called for theoggction of human

*! The four freedoms mentioned in United States Bessi Franklin D. Roosevelt's state of the union rads
delivered to the United States Congress on Janblaf\p41, proposed four fundamental freedoms hunratise
world ought to enjoy. They were the freedom of speand expression, the freedom of religion, thedoem from
want and the freedom from fear. Seip://www.americanrhetoric.com/speeches/fdrtheffeedoms.htm accessed
on 19/1/09
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rights as opposed to the protection of group rigiNelson Mandela was released from
imprisonment in 1990 and after multi-party negabias, the present Constitution Act 108 of
1996 was signed by President Mandela and cameeffeot on 4 February 1997. According to
Nel & Bezuidenhout (1997:14), South Africa has ofily 1997) passetthe standard-setting

phase”. Accordingly the post-1996 new Constitution chadle for South Africa would be the
implementation phase and planning for the futuvearals international respect for human rights.

Our current Bill of Rights of the Constitution cafor the following:

. the protection of the rights of individuals;
. places certain restriction on police and judiciayg
. imposes a duty on the state“tespect, protect, promote and fulfil the rights tine

Bill of Rights” (section 7 (2) of the Constitution).

It contains firstly the general provisions that awap on policing and criminal procedure. For
example the right to life which is especially sigrant to this research on the use of lethal force
by the SAPS. Secondly, it contains provisions thatle criminal justice, for example rights of

an arrested, detained and accused persons.

Moreover, section 39 (2), provides that every codrtbunal or forum must give due
consideration to and promote the spirit of the BillRights. This means that the purpose of the
Bill of Rights must be consulted and legal decisiare to be complimentary to its provisions. In
specific relation to this research the right te li$ afforded to every person and the use of lethal
force during arrest may result in causing of thatidef such a person.

4.3 Commentary on international perspectives on huan rights

According to Steytler (1998:13), the South Afric&il of Rights was influenced by the

Universal Declaration of Human Rights (UDHR), thaeknational Covenant on Civil and
Political Rights (ICCPR) as well as the Europeany@mntion for the Protection of Human Rights
and Fundamental Freedoms (ECHR).
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The Bill of Rights was also extensively influendadthe Canadian Charter in that the limitation
clause is modelled on Section 1 of the Chartery(®te 1998:13). However, the Bill of Rights

does not replace the CPA. It does serve @afety net” and guides the interpretation of other
laws (Steytler,1998:3). The right to life (secti@f) of our Constitution is synonymous with

many Human Rights’ guidelines and conventions.

Universal Declaration of Human Rights (UDHR) of 89domprises of a preamble and thirty

articles. Article 3 states thaEveryone has the right to life, liberty and sedyrof the persor™

The United Nations International Covenant on Gawit Political Rights (ICCPR) comprises of a
Preamble with fifty-three articles contained in piarts. Part 11l of Article 6 (1) provides that:
“Every human being has the inherent right to lifénis right shall be protected by law. No one
shall be arbitrarily deprived of his/her life”

The European Convention for the Protection of HurRaghts and Fundamental Freedoms
(ECHR), Section 1 which deals with Rights and Foees, Article 2 (1) provides that:
“Everyone’s right to life shall be protected by laMo one shall be deprived of his/her life
intentionally save in the execution of a sentenca gourt following his/her conviction of a

crime for which this penalty is provided by la#”

Interestingly, Subsection 2 of Article 2 (below) apposite to South Africa’s new amended
version of s49 (2) in that it allows for the usdethal force in certain circumstances. Subsection
2 of ECHR'’s Atrticle 2 states thatDeprivation of life shall not be regarded as irdfled in
contravention of this article when it results frame use of force which is no more than
absolutely necessary (when):

a) in defence of any person from unlawful violence;

b) in order to effect a lawful arrest or to preventetiescape of a person lawfully

detained; (and)

C) in action lawfully taken for the purpose of quddlia riot or insurrection.”

52 Seehttp://www.unhchr.ch/udhr/lang/eng.htm
53 Seehttp://www.hrweb.org/legal/cpr.html
54 Seehttp://conventions.coe.int/treaty/EN/treaties/h@8B.htm
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Firstly, in respect of unlawful violencérticle 2 Subsection 2 (a) is similar to Sectitth (2) (a)
of the CPA which allows for the use of deadly/|¢fioace:

. if it is necessary to protect the arrestor or aaspn from imminent or future death or
grievous bodily harm; and
. if the arrest is delayed there is risk that thepsus may cause imminent or future

death or grievous bodily harm.

Secondly, with respect to lawful arre8irticle 2 Subsection 2 (b) of ECHR, is similarSection
49 (2) (c) of the Criminal Procedure Act, 1977 (Adt of 1977), in that the latter allows for the
use of deadly/lethal force under the following citinds:
. when conducting a lawful arrest for a crime whishn progress and of a serious and
forcible nature where life threatening violenceséxior there is a strong likelihood

that such an offence may result in grievous baaiym.

As illustrated, these four are considered majarmdtional Human Rights instruments and they

have had major influence on the Bill of Rightshie €Constitution in South Africa.

The Canadian Charter of Rights and Freedoms, se¢ticecognises everyone’s right to life. The
rights afforded to Canadian citizens may be subgtb“reasonable limits” and would have to

be justified in a democratic society as in Southiosf>>

So too, the African Charter on Human and Peopléeght’, Chapter 1, Article 4 also protects the
right to life>® The basis of human rights in South Africa is theme very much in line with those
of the international arena. As we turn our attentiack to the South African situation, human

rights is contained in our new Constitution andbled discussion on these follows.

%5 Seehttp://www.efc.ca/pages/law/charter/charter.textlht
56 Seehttp://www.diplomacy.edu/africancharter/acharteghts.asp
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4.4  An overview of Chapter 2 of the Bill of Rightsof the Constitution of South Africa,
1996 (Act 108 of 1996)

The Constitution of the Republic of South Afric®96 comprises of a preamble, 14 chapters,
seven schedules and an index. Section 11 whickeseta this study protects the right to life.
This research deals with the use of lethal forcéclwimay directly result in the loss of life.
Further, the Table of Non-derogable Rights embodieskction 37 of the Constitution stipulates
that the right to life (section 11) is protectedirly and may not be limited.

Paradoxically, section 36 of the Constitution irades that certain rights may be limited in terms
of the law of general application (such as the @rahProcedure Act, 1977 (Act 51 of 1977) and
section 49(2) thereof) provided it is justifiablea democratic society (The Constitution of South
Africa, 1996 (Act 108 of 1996). Moreover, sectid®(2) authorises the use of lethal force, albeit
under limited circumstances, which deprives thesqerof his/her right to life which the

Constitution states is entirely protected. Cleaeyery police official needs to understand the
conditions of those limited circumstances thoroyghlorder to arrive at an informed decision

on the use of lethal force.

However, the research conducted for this studycatds otherwise. In light of the illustrated
conflicting provisions and research results, it rbayassumed that the Basic Training Learning

Programme is clearly not achieving its outcomese(&search findings in Chapter 6.)

4.5  The South African Police Service Act, 1995 (A®8 of 1995) Section 13 (1)

Section 199 of the Constitution provides for théakkshment of a security service for the

Republic of South Africa. The South African Poli€ervice is established by virtue of this

provision. The police service is regulated by thaament of the South African Police Service
Act, 1995 (Act 68 of 1995) and comprises three maspects namely powers, duties and
functions of police officials, Regulations of thersice and Orders and Instructions (Joubert,
2001:15). Joubert goes on to explain that the poéaisets out the objectives of the Service as

follows:
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. to ensure that all persons in the country’s natiteraitory are safe and secure;

. to protect the rights of every individual as guaead by the Constitution;
. to combat crime by working closely with the comnturii serves;

. to have respect for victims of crime and consitleirtneeds; and

. to function under civilian supervision.

It is not necessary to discuss the entire Act leny velevant to this research are sections 13 (1),
(3) and section 25. In terms of powers, duties fumdtions, section 13 (1) states that police
officials must exercise their powers and dutiehwidtie regard to the rights of every individual
and subject to the provisions of the Constitutiédts discussed earlier, the human rights

provisions are contained in Chapter 2 which isBhieof Rights in the Constitution.

In addition, section 13 (3) regulates the actidms tare to be taken by the police official. It
cautions that these actions must be reasonablevhack police officials are authorised to use
lethal force in the execution of their duties, thmegty use minimum force which is reasonable in

those circumstances.

4.5.1 National Instructions
Within the legal framework it is necessary to takete also of section 25 (Orders and
Instructions) of the South African Police Servicet,AL995 (Act 98 of 1995).

It authorises the National Commissioner of SAP3$s$ne National Orders and Instructions as
may be appropriate for the Service to ensure tlaservice fulfils its requirements in terms of
Section 205 of the Constitution. Annexures | anekspectively, are the National Instructions
titled Special Service Order Relating to the Use Falrce in Effecting an Arrest (dated
18/07/2003) and Constitutional Court Judgement ecti8n 49 of the Criminal Procedure Act,
1977 (Act No 51 of 1977) dated 24/5/2002, are sexdimples. In terms of the South African
Police Service Act, 1995 (Act 68 of 1995), we fihct the use of lethal force is not to be taken
lightly. Decided case law and precedent also guibdesuse of lethal force. Below a few which

played a key role in the re-shaping of s49, areereed and examined.
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4.6  An analysis of case laws on the use of lethatdée in SAPS

Joubert (2001:7) explains case lawsa@sirt decisions [from] which we interpret both camon

law and statutory provisions and adjust these iovis to fit the realities of the dayFor our
purposes, decided case law allows courts to chattyéaws to suit the needs of present day
society, for example section 49 of the Criminald@aure Act had to be amended to remove the
power of persons to take the lives of fleeing sap@ho do not pose a danger (imminent threat)
to anyone. So why do we need to study case lawlisis study? Studying case law is important
because by doing so we can see how the practigalodday concerns of operational police
officials may be resolved and more importantlyalibws oneto understand and interpret s49
appropriately. (Please note that while case lawgacussed in this section and reference to old
and new s49 is made the actual full content, wgrdind provisions of s49 (old and new) will
only be discussed in Chapter 5 wherein the fullvigions of both old and new versions are

outlined).

The need for amendment of the existing s49 wasa@msequence of the ne@onstitution and
the changing needs of the new democratic Soutlc#idrisociety. When the law is challenged
during criminal proceedings, the court’s findingstihe form of case laws or court decisions are
studied in order to interpret the meaning of thve. l/hereas previously the courts had no power
to question the content and implementation of lagan, today the South African Constitutional
Court (set up by the new Constitution and the &xadr of its kind in South Africa) is empowered

to do just that.

This ensures that citizens are protected againssuand discriminatory laws (Van Niekerk and
Le Roux, 2000:148). The old section 49 (2) of thenthal Procedure Act discriminated against
the constitutionally protected fundamental rightifi® (section 11) including the right to freedom
and security (section 12) as mentioned in the Goiisin of the Republic of South Africa, 1996
(Murray & Soltau, 1997:6).

Since the inception of the Constitution, variousrtaecisions tested the constitutionality of the
use of lethal force in South Africa. In these caseth South African and international case law

had an influence on the decisions taken. An exangpl¢his is Tennessee v Garner case
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mentioned in the Govender case (which case wibrefly discussed later in this section). The
reasoning for the foregoing discussion is that ¢berect interpretation would lead to correct
application of the new s49 of the Criminal Proced@ct, 1977 (Act 51 of 1997).

The following nine decided case laws played an irigmt role in the amendment of section 49.
To contextualise the resulting research findingsief synopsis and the decision made in each of
the followingare discussed.
4.6.1 Matlou v Makhubedu 1978 (1) SA 946 (A)
4.6.2 Macu v Du Toit 1983 (4) SA 629 (A) (at 635)
4.6.3 Tennessee v Garner 471 US (1) 1985
4.6.4 S v Barnard 1986 (3) (SA) 1 (A)
4.6.5 S v Martinus 1990 (2) all SACR 568 (A)
4.6.6 Government of the Republic of South Africa v BasaebAnother 1996 (1) S.A.
355 (5)
4.6.7 Raloso v Wilson and Others 1998 (1) BCLR 26 (NC)
4.6.8 Govender v Minister of Safety and Security 2001S@P73 (SCA)
4.6.9 Ex Parte Minister of Safety and Security and OthémsRe S v Walters and
Another 2002 (4) SA 613 (CCY

The two main cases which played a pivotal roleskslaping the amendment to Section 49, were
the Govender v Minister of Safety and Security 2@0p SA 959 D & CLD and Ex Parte
Minister of Safety and Security and Others: In Reg B/alters and Another 2002 (4) SA 613
(CC) cases. In both these cases the courts provided guidelines on the use of force. (Both

these decisions will be looked at in greater detiddr the other cases.)

To contextualise the resulting research findingsief discussion and the decisions made in each
of the above listed cases are outlined. The caseareanged by year dates for ease of reference

as well as to understand the logical outflow ofreaicthe previous decisions.

" The reference for all nine case laws are from3bath African Law Reports and are quoted in fultie List of
References.
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4.6.1 Matlou v Makhubedu 1978 (1) SA 946 (A)

In this case a constable attempted to arrest aesuspho was fleeing. The police official
believed that the suspect was escaping from thenoff of being in possession of suspected
stolen property (SALR, 1978:947). The suspect wad 81 the back. The suspect survived. It
was established that no warning shot was fired $A1978:947).

The Matlou v Makhubedease dealt with the reasonableness of the ariestmmduct. The case

law gave guidance on the arrest of a suspect lmas#te following grounds:

. the use of lethal force must be weighed against‘skeousness of the suspected
offence”
. the arrest could not have been affected in anyrotfay, i.e. no other lesser force

could have been used to arrest the suspect;

. a verbal (oral) warning should be given;

. a warning shot should be fired into to ground oy @pending on the circumstances;
and

. if the suspect still does not submit to arrest,alrestor may shoot the suspect in the

legs (SALR, 1978:947).

Furthermore, the judgement in this case emphasibatl a weapon (firearm) should be
considered for use only after an arrestor has gavearbal warning and if the suspect failed to
submit to the arrest then the arrestor may fireaenmg shot. It also provided that, in general, a
firearm may not be used unless a warning shot wasl.fln any event, thélatlou case
impressed the need to judge each case on its owitsmidowever, it is the opinion of the
researcher that these guidelines were not apptepimathe current South African context.
Firstly, shooting at a fleeing suspect is contraoythe provision of the Constitution which
protects the right to life (Section 11). Secondlye provisions of the amended s49, do not
provide for the use of lethal force unless the béfethe arrestor or another person’s life is in

imminent life-threatening danger.

In addition, the amended s49 also allows for theeafdethal force if the suspect will (is thought
potentially to) cause future death or grievous lyddiarm if the arrest is delayed or if the offence
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for which the suspect is wanted is in progress @&na serious nature. The amended Section 49
also introduces the principle of proportionalityhi§ means the amount of force that is to be used
must be weighed against the degree of force agoliicial decides to use. Therefore shooting
at a fleeing suspect for being in possession opexied stolen property would, in these
circumstances, be deemed to be excessive usecef fbine use of lethal force in the Matlou case
may not be justified in the current legal contexBouth Africa.

4.6.2 Macuv Du Toit 1983 (4) SA 629 (A) (at 635)

In this case, the appellant was caught stealingmstieom the respondent’s farm. When the
appellant was arrested, he managed to break freeflem. The respondent then fired at the
appellant, hitting and wounding him three times.(the appellant) then approached the court in

an action for bodily injuries. His appeal was urtassful for the following reasons:

» Firstly, the appellant was aware that there wakear @attempt being made to arrest him (he

broke free and fled);

» Secondly, the force applied must be reasonablyssacg. Based on the facts of the case in
point, the court took into consideration that bagipondents were middle aged and unfit and
could not have chased the appellant and it washhigtely the appellant was carrying a
knife as he was stealing sheep (to cut their te)d&ALR, 1983:651).

Under these circumstances, the court held thatg wnreasonable to expect the respondents to
find alternative means to arrest the appellants Theans that the suspect could escape arrest,
therefore the judgment condoned the shooting ofléeeng suspect wanted for stock théfam

of the opinion that after the introduction of therfStitution of South Africa, 1996 (Act 108 of
1996) and the amendment to the Criminal Procedwrgs/As49 (use of lethal force), this
judgement would be both unconstitutional and car&id to be contrary to the provisions of the

amended s49.

The Constitution (1996), which is a supreme lawtgxets the right to life (section 11), as well as
the right to bodily and psychological integrity ¢den 12) (Murray and Soltau, 1997:6).
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The amended section 49 introduces the principleprafportionality. Basically this entails
weighing the type and degree of force to be usezbagpared to the right that is being infringed

upon or the seriousness of the offence that wasrstied.

Furthermore, offences listed as per Schedule lhéendld section 49 do not appear in the
amendment to s49. When this ca®a¢u v du Toijt came before court, stock theft was listed as
a Schedule 1 offenc&.This meant that police officials (and private pes) could shoot at a
suspect fleeing from a Schedule 1 offence. Afterithplementation of the Constitution of South
Africa, 1996 (Act 108 of 1996) and the amendmerg4®, this is no longer the case.

This view is supported by Chapter 1, section 2hef €Constitution of South Africa, 1996 (Act
108 of 1996) which states that “All law that wadance when the new Constitution took effect,
continues to be in force, subject to —

(@) any amendment or repeal; and

(b)  consistency with the new constitution” (Murray &l&a, 1997:3).

Here it becomes evident that all laws are subjecttite Constitution. Where there are
inconsistencies (such as old s49) these laws sbamended to fall in line with the Constitution.
In comparison to th&ovendercase law (discussed below), it is evident thatations of the
respondent in thMacu v du Toitase (SALR, 1983), would be deemed unlawful.

But a great influence on South African courts waisially the judgement reached in a US

Supreme Court case, namelgnnessee v Garner 471 US (1) 1985

4.6.3 Tennessee v Garner 471 US (1) 1985

The approach of our courts in terms of these dedcasses (th&ovenderand Walters case),
refer to a decision of the United States Suprem#tGo the case ofennessee v Garner 471 US
(1) 1985 A Tennessee statute provided for where a policeiaffgave notice to arrest a suspect
and the suspect flees or forcibly resi$te officer may use all the necessary means tecethe
arrest”. A Memphis police official shot and killed Garneson after he had been ordetedhalt.

8 See Annexure C for a list of Schedule 1 offences.
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He was suspected of burglary and fled over a fahecgght. The police official waseasonably
sure” the suspect was unarmed arid/ years old. The father claimed damages for vaniadf

his son’s constitutional rights. The District Coddund the police official’'s actions to be
constitutional whilst the Appeal Court found thenhessee statute to be unconstitutional because
it allowed for the use of deadly force on an unatmeaspect. It was further decided that such
lethal force may only be used to prevent escapenline police official reasonably believes that

the suspect threatened death or serious physjoa ito the police official or others.

The judge in this case, Judge White, stated inusigment that‘we are not convinced that the
use of deadly force is a sufficiently productiveamseof accomplishing them to justify the killing
of nonviolent suspects’He went on to adda police officer may not seize an unarmed, or
dangerous suspect by shooting him ded@&nnessee v Garner, 1983Consequently, the
Tennessee statute having a bearing on this casecwmsdered unconstitutional since it
authorised the use of deadly force against fleémog-violent) suspects. Barak (2000:244) is in

agreement with thisiew, and accordingly states that the use of foneg be justified when a

suspect:
. resists arrest and threatens a police officialtbers;
. is committing d'forcible felony” (e.g. armed robbery); or
. is fleeing from a‘forcible felony” and is in possession of a weapon and posing a

threat to the police official or others.

The decision by the United States Supreme Courpleg®d a very important role in re-shaping
the South African interpretation on the use of déttorce. The following case study looks at

another important requirement for the use of lethiade.

4.6.4 SvBarnard 1986 (3) (SA) 1 (A)

In this case the deceased discovered that his éakkild make explosive noises if he switched
his vehicles engine on and off whilst he was dgvikle, together with a passenger, decided to
drive through the streets of Pietermaritzburg omenag whilst causing his vehicle to make
these explosive noises. A short while before, thbegl been a terrorist attack on the
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Pietermaritzburg court building and a police otiicheard the vehicle making explosive noises

near the court building.

The police official proceeded to the court buildlgieving that the terrorists were getting away
in the bakkie (that was letting off the explosiveises). The police official (appellant in the
matter) gave chase — when the deceased in theebtdilad to stop and react to police signals,

the appellant opened fire on the driver, fatallyuwding him.

The driver died as a result of the shooting. Thicpmfficial relied on the old s49 (2) to justify
his use of lethal force to effect the arrest. Thertfound that it must be clear to the personeo b
arrested that an attempt to arrest him is beingembdthis case the deceased appeared to be
unaware that he was being pursued when the pdif@abfired upon him. The police official

was convicted of culpable homicide in the matter.

The police official appealed the matter. Upon appkadge Van Heerden stated that there must
be a clear attempt by an arrestor to arrest a persihis was not the case in this matter. The
fleeing person must then flee with the intentionfafing the attempt to arrest him. Further to
this, the appeal court also found that it was wswrable for the police official to believe that the

terrorists had returned to the scene after the@dlad (certainly) been notified (SALR, 1986:3).

The police official in this case was not sure tihat deceased was indeed involved or responsible
for the terrorist attack earlier in the day. In @idd, the Judge in the appeal case again
emphasised the fact it had not begparent to the deceasttht the police official wished to
arrest him. The use of lethal force under theseunistances was therefore in this case
proclaimed to have been unlawful. Again the bottora-for the use of lethal force in the South
African contextimust be in line with the Constitution and the aneshdersion of s49.

Accordingly the Appeal Court further held, on ttesis of the facts put forward, that:

. The police official did not make it clear to thawdr that he was going to arrest him

(the driver); and
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. Further if the deceased had become aware of ttestion of the police official to

arrest him, he must have sought (deliberatelylet. f

As a result the conviction of the police officiarfculpable homicide was upheld in this matter.
In the present climate and within the context & #mended s49, the police official could also

face criminal and civil charges.

The police official’s conduct would be contradigtdo the provisions of the new s49 and the
Constitution. (TheGovendercase discussed (further on in this section) vaddsfurther light on

this aspect of the issue of the use of lethal fprce

4.6.5 S v Martinus 1990 (2) all SACR 568 (A)

On 5 January 1986, the complainant (Dr Graham Mitmte/as wounded in the face by a rubber
bullet fired from a shotgun by the appellant (Maus). The complainant was in a canoe on the
Crocodile River going towards the HartebeespoortmD@avest of Pretoria). The appellant
(Martinus) had tried without success to keep castsadaff his riverside property and establish his

rights in respect of the river which extended ® thid-line of the river.

He had come to the conclusion that canoeists haaghts in respect of the river and that they
were guilty of trespass. He then further concludeat he was empowered by s 49(1) (old
version), to use force to effect an arrest shohéd drrestee resist and flee. The appellant was
charged with attempted murder after he shot theptaimant in the face. He was found not guilty
of attempted murder because it was found that tieeththe intention to kill the complainant.
Instead he was found guilty of assault with intentlo grievous bodily harm and fined R800,00
or six months imprisonment, which was suspendeddor years. The magistrate further found
that he (the appellant) went beyond the scope @f($#1by using excessive force to prevent the
complainant from fleeing. The appellant appealdd Gonviction was altered to one of common
assault with a fine of R200,00 or two months impmimient. The appellant again appealed.
However it was held that the appellant clearly exceededhibunds of force permitted by s49
(1). The court further held th&he use of a firearm in an attempt to effect sacharrest should

be resorted to with even greater cautiofBALR, 1990:644). Furthermore, it was stated ia th
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judgement that the test for the reasonable useroéfis objective and this providessalutary
safeguard” against unreasonable use of force when effectingreest (SALR, 1990:646). The
appellant used an unreasonable degree of forcehanefore acted unlawfully. The appeal was

dismissed.

This case is an example of how the old s49 allofeedhe gross violation of the human right to

life. It this case the complainant did not threates life of the appellant. Arguably, he may have
been guilty of trespass but is it justifiable tiat pay for this minor crime with his life? The

appellant most definitely acted unlawfully and eeded the bounds of his authority. It is for
these reasons that the principle of proportionaditpommunicated to police officials and private
citizens alike. Although the above mentioned caselves a private person’s use of lethal force,
both the private person and the police official acenpelled to use lethal force with utmost
caution. The use of lethal force should only benptted in limited circumstances where there is
an imminent threat to life (SALR, 1990:644).

4.6.6 Government of the Republic of South Africa v Basdad Another 1996 (1)

S.A. 355 (5)
It must be borne in mind, that although the aboasecinvolves a soldier, it is necessary for
police officials to heed the decision taken whesytherform duties at road blocks. So too, police
officials must consider whether others may be egubefore they shoot, and act in accordance

with such insight.

In the Basdeocase (South African Law Reports, 1996:450), a tdadk had been set up by the
Defence Force at the border between South Africh Enanskei (one of the former so-called
self-governing homelands/independent Bantustanshidles coming from th&ranskei were
searched. Occupants in a Ford Sierra were tragelinthe opposite direction towards the
Transkei. They passed th®adblock ahead”sign and with the intention of having some fun at
the expense of the soldiers, made a U-turn and teard the border. The soldiers then heard
the screeching of tyres and the southern stoppeipgoelieved that the vehicle and its occupants
were now entering South Africa from the Transkdtefpts to stop the vehicle by two soldiers

failed when the driver drove straight towards thiemting them to jump out of the way. One
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soldier fired a shot with his rifle aiming at theftthand tail light. The bullet struck the tarred
surface, ricocheted and penetrated the vehiclesandk the passenger in the left front seat. He
died a week later. Trial court held that the saldwas negligent and had caused the deceased’s
death.

The soldier, the court held, should have reasontitseen that there could be a passenger in
the vehicle who might be injured if he had firecheTdriver of the vehicle was held to be

contributory negligent.

The judge in this case, Judge Hefer, in his judggrpeinted out thatSection 49 (2) invests
arresting officers with the power of taking humares$ even on a mere (albeit reasonably held)
suspicion. Such an awesome power plainly needs &xbércised with great circumspection and
strictly within the prescribed bounds. ....Section (29 should not, and indeed cannot, be
regarded as a license for the wanton of killing pled (SALR, 1996: 469).

| am in agreement with this submission/decisionh®yjudge. Every suspect/accused is innocent
until proven guilty. The question that is posed:Ww¢hould a suspect be (wantonly) killed before
reasonable steps are taken to properly arrestgelaard convict him in a court of law? Where a
suspect poses no immediate threat to the lifetedrstand flees, he should not be subjected to (or

expect) lethal force.

The“standard of reasonablenessiutlined in the same judgement indicated that:
“If a reasonable man placed in the circumstancesttd defendant, he would have
foreseen that his conduct might endanger or pregidhe lives of others in regard to
their legally protected interests, the defendarthen deemed to have been under a legal

duty toward such others to exercise appropriateetdSALR, 1996: 469).

The judgement followed the reasoning that the soldhould have realised that others may be
injured if he shot at the departing vehicle (withdeing able to see whether there was a
passenger inside, i.e. on the left — the side efvhicle at which he shot — and therefore should

have acted in accordance with such insight.
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The Basdeocase judgement was given in 1996, the new Cotistitwalready being two years
old.

In the Mistryet al,, (2001:49) research report (five years afterBhsdegudgment) it was stated
by a flying squad member interviewed in the stuttiyat if suspects refuse to stop while in a
vehicle chase with policéwe will use a firearm and aim at the wheelsThe Mistryet al,
(2001) studyclearly indicates thagven with a five-year gap operational police offisiremain
largely uninformed on these matters and interpregx@rcise their power incorrectly (or even
unlawfully), i.e.some police officials still believe that they mdyoset at a fleeing vehicle when
their lives are not threatened. This judgement idess that when police officials exercise the
powers granted to them in terms of section 49, thegd to exercise extreme caution and

consider the consequences of their actions cayefull

4.6.7 Raloso v Wilson and Others 1998 (1) BCLR 26 (NC)

Another important decision regardiige amendment to s49 found in theRalosocase law
(SALR, 1998). The applicant’s ten-year-old son veast and killed by a policeman, Lance
Sergeant Wilson, on the roof of a building at 18&5@ight. On arrival both police officials heard
people running on the roof. A verbal warning wasuesl. The police official (Wilson) was
unaware that both suspects were children as it deak. He saw someone pass the window
whilst in a crouching position. He had fired a shotthe person, which was fatal. The police

official in question relied on section 49 (2) tafidy the killing.

Because the incident occurred eleven days befa@dnterim Constitution, 1993 (Act 200 of
1993)>° came into effect, the applicant, acting in publierest, requested the matter be referred
to the Constitutional Court to determine the vajidif the section. It was submitted that section
49 was not in line with the Constitution.

%9 South Africa operated under the Interim ConstiuitiAct 200 of 1993, from 27 April 1994 to 4 Febmua997. It
allowed time for the Constitutional Assembly to ftlieanew constitution under a government of natiematy. For
more info go to http://41.208.61.234/uhtbin/cqisirsi/20090112044&1RS1/0/520/S-CCT23-96as well as
http://www.constitutionalcourt.org.za/site/thecadtuton/history.htm#1993Website accessed on 19/1/2009.
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However, though Judge Buys agreed with the subamsshe refused the referral to the
Constitutional Court. At the time of the requeste tmatter was still to be debated upon in
Parliament and had to follow the legislative prac€éSALR, 1998:369)This again indicates

clearly, how policing power on the use of lethactamay lead to negligence and abuse.

The following case Govender v Minister of Safety and Security 20pfovides a clearer
indication to police officials wherein theye cautioned that a firearm may not be used tzepie

an unarmed suspect from fleeing.

4.6.8 Govender v Minister of Safety and Security 2001 84 273 (SCA)

The Govendercase is one of the most defining cases in SouticaAin the whole debate around
section 49. On 16 June 1995, the plaintiff's sone dustin Govender, was a suspect and
occupant in a suspected stolen motor vehicle wiviah involved in a high speed vehicle chase
with police. The vehicle crashed and both suspgat®ut, abandoned the vehicle and attempted

to flee on foot.

Whilst fleeing from the scene, one of the policeni®argeant Cox) chased Govender on foot
and aiming at his legs, fired a shot. The bulletckt the suspect in his back, paralysing him. The
trial court incorrectly held that the use of foreas reasonable and proportionate to the crime of
theft of motor vehicle and therefore held thatpbéceman had been justified in terms of section
49(1). The plaintiff (father of Justin) sought dagea and disputed the reasonableness of the

conduct of the police in this case.

The father also submitted that section 49 in itgety, violated section 9, 10 and 11 of the then
Interim Constitution, 1993 (Act 200 of 1993) whigfas in effect from 27 April 1994 to 4
February 1997 — the period during whiti®e Govender case was brought to trial). (See @tetn
above in Raloso case.) Justin Govender’s fatheettee challenged its constitutional validity.
The defendant pleaded that section 49(1) did radaie the Interim Constitution, 1993 (Act 200

of 1993) whilst section 49(2) was irrelevant to specific case.
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The trial court’s Judge Booysen found section 48¢l)e constitutional and valid. He also found
that the validity of section 49(2) was not relevamthe case because the suspect had not in fact
been killed. However, on appeal, The Supreme Colurppeal (Judge Olivier) deemed the

shooting unlawful. The case qualified for damages.

In the Govendercase s49 (1) of the Criminal Procedure Act, 19&¢t (51 of 1977) was
interpreted to mean that although the use of redderforce in effecting arrest may be necessary
in order to prevent the person from fleeing, sumitd excludes the use of a firearm unless the
person to be arrested:

. poses an immediate threat to the arrestor or amgr ghember of the public. In this
case Justin was fleeing (and apparently unarmebg -was far from posing any
immediate or imminent threat to policeman Cox;

. has committed a crime of grievous bodily harm wheameopen wound was inflicted.
The facts in the case showed no evidence thainJoatl committed any such a type

of crime.

The finding of the Appeal Court therefore statedldh that a firearm should not be used in
circumstances where there is no immediate threaedbus bodily harm. Deadly force or a
firearm may notbe used merely to prevent the escape of an unasmgaect. Basically, this
meant that Sergeant Cox should not have usedrberrin on an unarmed suspect who posed no
threat to him or any other person. TGevendercase resulted in the following circumstances

where a firearm may be used in an arrest, beingedt

. Actual crime — where the person to be arrested regetad the life of anybody and

caused serious bodily harm; and

. Threatened crime — where the person to be arresigumitted a crime during which

he/she threatened physical/bodily harm to another.
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Accordingly theGovendercase limited the use of deadly force on a susfheeing from an
offence where the life of a police official or aather person is not threatened. In such situations
all factors must be considered before the usefotarm can be considered. In other words the
use of force must be proportional to the crime caewch This decision is consistent with that

reached in th@ennessee v Garnense.

When the findings of the trial judge and the appealrt judge are juxtaposed it becomes evident
that (with respect to the implementation of thestimh Constitution during this time) the right to
life and physical integrity is far more valuableaththat of protecting of one’s property. In
support of the opinion above, this significant idistion stems from the following:

The trial court judge found that:
“in my view, the force used was reasonable and s&ary and proportionate to the
offence of motor vehicle theft. The public interegblved in the use of deadly force as a
last resort to arrest a fleeing car thief relategnparily to the serious nature of this
crime, its increasing prevalence throughout thisioy and the public’s interest in the
apprehension, prosecution and punishment of cavés. In the result, in my view, the
shooting was justified by s49 (1{SALR, 2001:279 at F).

The judge in this case had weighed the collectiverésts of society, the escalation of this type
of crime (to wit theft of motor vehicles and hifaegs) in the country against the interest of the
plaintiff (Justin). However, upon appeal, the appedge found to the contrary. He (Judge
Olivier) stated that:

. the principle of proportionality should be expandednclude consideration of the nature
and degree of force used and the threat posedebiyditive to the safety and security of

the police officers and society;

. there is no allegation of hi-jacking or other tygfghysical violence committed by Justin
(the now appellant). Nor was there any threat argda to the police officials or the
public.
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) Furthermore, the judge provided that there waspmessing” interest of society that
justified the “violation of Justin’s physical intety”. Can it be said that in our law the
protection of property (via the criminal law sysdeminvariably more important than life
or physical integrity? Surely not. The responddst dailed to show that had Justin not
been shot at, his arrest could not have been bgratieans such as fingerprinting,
witness accounts and further investigation (SALEQR2286 at C).

Incidentally this distinction did not come out totearly in the review of the Basic Training
Learning Programme. Research conducted in thisysexkals that 38% of theespondents in
the sample are not familiar with the new s49, wl#il&% did not modify their behaviour when it
came to the new amended version of s49 of the @ahirocedure Act, 1977 (Act 51 of 1977).
Regrettably, thregears after th&ovendejudgement and its finding, operational police @éls

are still exceeding the bounds when it comes taueof lethal force. The research conducted
furtherreveals that an operational police official and ¢odleagues fired upon suspects fleeing
from a theft of motor vehicle scene sometime in20fne suspect shot in the leg) (Interview
20). It is evident that there is inadequate or se af lethal force training taking place in the
SAPS. Moreover that operational police officiale ant adequately trained to make use of lethal
force decisions in line with the legislative regmirents (SALR, 2001

4.6.9 Ex Parte Minister of Safety and Security and Othels Re S v Walters and Another
2002 (4) SA 613 (CC)
Whilst the Govendercase dealt primarily with the constitutionality &49 (1), theEx Parte
Minister of Safety and Security and Others: In ReV8alters and Another 2002 (4) SA 613 (CC)
case directly challenged s49 (2). An interestinqiipm this case being that the deceased was
shot and killed by civilians and not police offisa This was the decisive case on the
constitutionality of s49 (2) and it made refereteehe events leading up to the amendment to
s49.

%0 See also question 28 of findings in Chapter Gifail.
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In brief the facts of the case being that in a shgancident in Lady Frere, two accused, a father
and son, shot and wounded a burglar fleeing frasir thekery. The suspected burglar’s wounds
were fatal which resulted in a murder charge béaid)against them. The two accused relied on
s49(2) as a defence and the trial court referred ntfatter to the Constitutional Court with
reference to the validity of s49(2). Appeal Courtige Kriegler held that the provisions of s49(2)
authorise the use of force against persons anifiggdtomicide.

This is contradictory to three fundamental elementhe Bill of Rights to wit, the right to life,
the right to human dignity and bodily integrity.rftust be borne in mind that during this time
there was a great deal of uncertainty, concernirgeturity amongst functional police officials
on the street regarding the use of the provisidrsl9 , particularly within the new human rights
oriented policing framework and community policipgnciples being adopted and implemented
by the SAPS. The tactful Judge Kriegler went oreiterate that the lives and personal safety of
police officials must be protected andiis no respect diminished’In his finding, he reassured
the police that these judgements do not mean thatpolice official’s life is threatened, that
reasonable proportionate force may not be usecefiend him or herself from life threatening
danger. Put simply the judgement means that one mo&yshoot at a fleeing suspect merely
because they will get away and cannot be arrestéicearm may therefore only be used (fired at

suspect) to arrest a suspect under certain veretinsircumstances.

According to the Constitutional Court, the Govendase interpretation on s49 (1) (b) of the
Criminal Procedure Act, 1977 (Act 51 of 1977) fisonstitutionally sound” and the
Constitutional Court supported the Supreme CouAmbeal’'s general warning against using a
firearm to prevent the escape of a suspect whosposehreat to life or bodily harm (SALR,
2002 (4):615 at D).

The following comments made by the Constitutional in theWalterscase, ar®f import to

this study:

* one needs to give serious consideration beforengsthe lives of suspects and using a
firearm or some other form of potential deadly &nmerely to prevent escape of such
suspect (SALR, 2002:615 at G);
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* The right to life, human dignity and bodily integrare both individually and collectively the
foundation of the value system upon which the Gtuigin is based. If this very foundation
is compromised thetthe society to which we aspire becomes illusioaf$ALR, 2002:631
at G);

» It can be reasonably assumed that police offidialge been trained on the use of firearms
and have a basic understanding of the legal remeinés for effecting an arrest (SALR,
2002:633 at A);

* The“crux” of the problem is how to strike a balance betwealic interest and limitation
of certain rights when s49 is put into operatioAl(R, 2002:632 at E);

» The Constitutional Court indicated that there reead for‘proportionality when sanctioning
deadly force to perfect an arres(SALR, 2002:637 at G);

» Succinctly put by Judge Kriegl€iThere is a glaring disproportion in depriving amarmed
fleeing criminal of life merely in order to effeah arrest there and then(SALR, 2002:638
at G) and with reference to tli#&vendercase, there is a disproportion between the rights
the suspect to be infringed as apposed to theesitethe arrestor wished to promote (SALR,
2002:639 at E)

The research analysis and findings in Chapter Gexp how these court findings and comments
differ greatly from the research findings of thisdy.

Additionally in his judgment, Judge Kriegler further tabled natarifying judgment points to

provide a clearer understanding and guidelinepdtice officials.
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They are as follows:

1. The purpose of arrest is to bring persons suspeaftdthving committed offences before

court for trial;

2. Arrest is not the only means of achieving this psed, nor is it always the best;

3. Arrest may never be used as punitive measure;

4. Where it is necessary to arrest, only necessacg foray be used to effect the arrest;

5. Where force is necessary, only minimum force teatfthe arrest may be used;

6. The degree of force to be used must be proportionile threat of violence to the arrestor or

others and the nature of the crime the suspeacsigested of having committed;

7. The shooting of a suspect merely to arrest is gexchin very limited circumstances only;

8. Under ordinary circumstances such a shooting ispeanitted unless the suspect/s poses a
threat of violence to the arrestor or others @wuspected of having committed or threatened
to commit an offence of serious bodily harm anddh&re no other means to carry out the
arrest, at that time or later; and

9. These limitations have no effect on an arrestangadh self-defence or in defending the life
of another (SALR, 2002:616).

This judgment in particular led the South AfricannStitutional Court to declare s49 (2) to be

inconsistent with the Constitution and thereforealid. In theWalterscase the Constitutional

court upheld the decision in ti&ovendercase as being correct.

107



The Umtata High Court, before which the murderltstarted, was criticised because they
refused to follow the decision in tii@vendercase and instead criticised tBevenderecision
(SALR, 2002:617).

4.7  Comment on how the courts view the use of lethirce

Hosten, Edwards, Bosman and Church (1995:414) sutvai precedents (as set by previous
court decisions) have atfthding quality rather than persuasive valuddowever, it must be
borne in mind that decisions made in these casebased on a particular set of facts (situational

context).

Often the reasons for a certain judgement wouldrref a particular case with a certain set of
circumstances. The courts view is confined onlythe facts in a particular case. Caution is
exercised so that decisions are not generalisedapptied to all situations. So too, when
considering foreign law since different countriesvé different laws, contexts and situations.

Accordingly some degree of circumspection shouldide.

From the perspective of the courts, a person isymed to be innocent until proven guilty. The
police official who unjustifiably oversteps his/hpowers andpunishes” a suspect before the
suspect is arrested, charged and taken to coust, Imeuheld accountable for his/her actions. We
do have dfair and just” criminal justice system in South Africa and welalieve that ours is a
civilised society. The Department of Justice hassponsibility to the people of the country. The
courts may be seen as an institution that creamte and stability rather than disorder and

chaos. The inhabitants of South Africa are, acomigti promised a safe and secure environment.

4.7.1 View of society and the people of a democrairder
The citizens of South Africa are protected by tlwmnSlitution of South Africa, 1996 (Act 108 of
1996). The Bill of Rights (Chapter 2 of the Condiiin) enshrines the right to life (section 11).

Furthermore, the Constitution protects citizensragiahe infringement of these rights.
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The police official by virtue of the office he haldofficial capacity as policeman) and by virtue
of the fact that he/she is allowed to use lethatdaacting upon an order or provision as per
legislation), is therefore empowered to take tfe &if another human being. Although his/her
actions may be legally permissible it may alsovalfor police officials to abuse power and the
authority vested in them. The Milgrim experiméhtef 1961, measured the willingness of
participants to obey an authority figure who galvent an instruction to perform an act which
conflicted with their moral values and conscienidee study found that adults are very willing to
“go to almost any lengths on the command of an @utyi . Interestingly, an ordinary person
who is not generally hostile cdbecome agents in a terrible destructive procegbfilgram,
1974) It was found that very few people had the resesifwill or mental strength) to resist
authority, although the instruction went againgtittmoral beliefs. Related to this study, one of
the findings of Milgrim’'s research was that the mowof authority dramatically increased

compliance and obedience.

In another interesting study led by Psychology &ebr Zimbardo in 1971 and called the
Stanford Prison Experimef,a team of researchers undertook to explore theadmpf
situational factors on the behaviour of particigarRarticipants had to play the role of prison
guard or a prisoner in a prison environment credgedhe researchers. They were given the
authority of prison guards and prisoners were suegeto fingerprinting and prison routines. The
experiment grew out of hand when participants duidlegan stepping beyond their roles.
Prisoners were humiliated and treated sadisticBHgon guards became increasingly cruel. As a
result the experiment was halted. At the time isywastulated that the experiment showed that
people were obedient when provided witHegitimizing ideology and social and institutional

support.” (http://en.wikipedia.org/wiki/Stanford _prison_expaan). What the experiment did

indicate was that the situation that one is plaonedill greatly influences one’s behaviour — and
what the Stanford Prison Experiment also revealad the underlying human aggression that

came to the fore.

1 Milgram, S. (1974). Obedience to authority: An exipental view. Harpercollins: See
http://psychology.about.com/od/historyofpsychol@dgiilgram.htmaccessed on 2009-10-02.
52 Seehttp://en.wikipedia.org/wiki/Stanford prison expeent accessed on 2009-10-02.
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It is important to note that the police may legaily use lethal force and have social and
institutional support as well. The above discussiben suggests that this may become a

disastrous recipe which can feed human aggressipalice use of (lethal) force situations.

If use of lethal force by police officials is noestricted or regulated, they would, in all
likelihood, possibly abuse of these powers. Thecpolvere on a number of occasions before
1994 guilty of this — in a period when human rigtisre not protected or guaranteed by any
constitution or legislation. As a result, policautadity remains an extremely sensitive issue in
South Africa. The police have a responsibility tb &irly and responsibly. The interpretation of
case laws on the use of lethal force plays a drugl@ for effective policing. Such case law may
be viewed as a guide and directive on the futueeafigorce when affecting the arrest of suspects

in our country.

4.8 Summary

The South African legal framework should, and mémtn the basis and starting point for any
police training on lethal force. Decided case lawsgecedents, human rights and internal
perspectives play a pivotal role in this processdatially a firearm cannot be used to prevent a
suspect from fleeing if there is no threat of sasibodily harm or life threatening danger. Nel &
Bezuidenhout (1995:21) succinctly point out thag tiolice as an institution, moved from a
colonial essentially repressive institution to arenaemocratic model of policing. Presently,
police management needs to communicate and/orhesfigts operational police officials on
limitations and powers of police on the use ofd¢force.

Arguably, in my view, in the case of the whole ach@ent, implementation and training of
police officials in the nuances of the new s49, plodice were not afforded time to digest the
fundamental (use of force applications to speciBgdations) changes of such magnitude. The
implications and impact would of necessity have hadinvolve re-training, workshops,
seminars, correspondence, etc. This did not happena sufficient scale especially since the
police had to continue with normal policing dutiaad commission of crimes obviously

continued.
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The historical kaleidoscope of human rights via@as and apartheid era policies coupled with
drastic legislative changes and precedent-setasg taw could not, in my opinion, be cleared up
merely by sending out Standing Orders, Nationalriiesions and/or circulars. However,
although the issue around the use of force is aktdra number of aspects of policing and
irrespective of the case law, it is an understatertee say, that especially here in South Africa,
urgent intervention on lethal force is necessag/ raevant.

Policing must take place within the parameters loé ftaw. In a democratic country,
accountability in policing is necessary. This cleagbuched one of the important aspects of
policing within the legal framework when the needise lethal force arises.

A multi-faceted approach with the involvement oé thovernment, the Ministry of Safety and
Security and Civil Society (Civilian oversight suak the Community Police Forums etcetera),
serve as a lever or control to ensure that the S&RScise their powers in a justifiable and

responsible manner.

111



Chapter 5

EXPLORING DIFFERENT OPINIONS ON THE INTERPRETATION OF
THE NEW S49

5.1 Introduction

Ours is a society that is in a period of rapid sfarmation and transition, with persons
encroaching on each other in many ways — politicadbcially, economically, morally and
physically (Eldefonso, 1968:5). Over forty yearseta this sentiment echoes in modern day
policing. Historically, the uniform of a police @ffal may be viewed as a symbolic license to
judge and to punish, representing on one levet dsds, the right to arrest and most importantly
it lends itself to the role of disciplinarian. Hoves, in reality the enactment of laws and judging

and punishment of offenders are outside of theesodphe South African Police Service.

Essentially the old s49 allowed for police officiab take the life of a person on mere suspicion
of having committed a crimén the newly democratic South Africa the revisidnttte old s49

was inevitable, especially with the arrival of thew rights-based Constitution coupled with the
political support of international human rights gentions. Much has been written about this
controversial topic since the revision of s49 ir020There have been differing views on its

interpretation as well. This chapter will explomse of these views.

It must be borne in mind that the requirements @ndght to private defence in terms of
common law are not disputed in this research. Thapter will rather explore different opinions
in an attempt to appropriately interpret the ne@ a#ithe Criminal Procedure Act, 1977 (Act 51
of 1977).

5.2  Old versus new legislation on s49 and how it impagin operational police
officials
None of the police officials interviewed explain@dconveyed an understanding of the previous

nor the current legislation on the use of lethatéo In fact 97% of the respondents interviewed
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indicated that they had not received any trainmwbether in basic training, specialist survival
training afterwards, or field training at the pelistation) on the use of lethal force. The
responses of the majority of the research samgdalption do not measure up or meet the use of
lethal force requirements as outlined in the Basaining Learning Programme (as reviewed for

the implementation curricula period of July 2004tme 2006).

More specifically, as indicated in the Basic TragiLearning Programme in Chapter 3 (3.3.4.
Use of Force, 2003), the police official is expédie use appropriate force to uphold and enforce

the law and protect people and property.

The research results indicate that operationaceaddfficials in the sample do not possess the
relevant knowledge on the amended s49 nor thessiiltl attributes necessary to apply use of
force correctly in order to prevent or combat crifhbe majority of police officials interviewed
therefore are ‘untrained’ and cannot make apprtguae of lethal force decisions to effectively

police by fighting serious and violent crime.

In terms of its current impact on operational pelafficials, the change from the old s49 to the
new s49 has not been an easy or comfortable ti@msitor fully (or even partially) understood

by the majority of the operational police officidlgterviewed in this study. This statement is
substantiated in Question 31 by the fact that 72%réspondents) revealed inter alia that their
rights have been limited, suspects have more ritfda they do and that they are unhappy
and/or angry with the current situation. Incidelytéihe balance of 21% (sisespondents) gave

no response on this question. The following secégamines the major points of contention

between the old and the new s49.

5.3  The old s49 of the Criminal Procedure Act, Acb1 of 1977

As a starting point it is first necessary to lodktlee provisions of the old s49 (before making
comparisons to the new s49). The old Section 4&stthat if a person who is suspected of
committing a certain offence and then flees orstssarrest and cannot be arrested and prevented
from escaping by means other than by killing thespe who is fleeing or resisting, such killing
shall be deemed in law justifiable homicide (DutTatial. 1997:5-23).
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More importantly and related to this research the section 49 (2) provided that where the
person concerned is to be arrested for an offegfeered to in Schedule 1 or is to be arrested on
the ground that he/she is reasonably suspecte@whdn committed such an offence, and the
person authorised to arrest him under this Acboadsist in arresting him cannot arrest him or
prevent him fleeing by any other means than byniglhim, the killing shall be deemed to be
justifiable (Du Toitet al 1997:5-24)(For ease of reference a copy of Schedule 1 lisffehces

is attached as per Annexure &).

On this point | concur with Du Plessis, (2001:3hoasubmits that the following criticisms can
be levelled against s49 (2). Firstly, Schedule duides many minor offences, for example the
theft of a bicycle or a loaf of bread from a bakekgcording to the old s49(2), a police official

may shoot at the suspect fleeing on the bicyclstble in order to secure the arrest.

The suspect may be fatally wounded and could lesdr life, and that over a mere bicycle. It
is constitutionally unacceptable to mete out tiametof punishment without affording the suspect
the right to a fair trial as well as to protect/her right to life. Moreover, the death penalty was
declared unconstitutionaS(v Makwanyan&995 (3) SA391 (CC)way before s49 was in fact

amended and the change implemented). The questenthat arises: how is it possible that
police officials are granted this immense powerhwaiit the suspect being afforded the

opportunity to a fair judicial process?

Secondly, the old s49 (2) justified the use ofdétbrce by police officials although there was no
life threatening danger to themselves or any offegson. Naturally, there was a need to bring

s49 in line with the new Constitution and humarnisg

This legislation allowed for the police official rbitrarily and unilaterally make an on the spot

decision which could well end with fatal consequesnc

% This subsection (s49 of the Criminal Procedure 3ctof 1977) was declared inconsistent with the SEiution
and invalid as set out in the Constitutional cauder in Government Gazette 23453 of 2002/05/31.
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As appropriately put by Bruce (2002b) this previtemslation (old s49)vas*... created by the
apartheid government to give the police maximuredoen to kill people, whilst disguised as
operating under the rule of the lawl.ater we will explore further reasons that ledhte change
of this legislation. The following amendment cammieffect in July 2003, and it closely reflects

where the country currently is in terms of the @wthe use of lethal force in policing.

5.4  The new s49 of the Criminal Procedure Act, Act 51fdl977
Below the amended version of s49 of the CriminalcBdure Act is set out (as in National
Instruction 18/5/1 over 1/1/4/1(5) dated 2003-07-18

“49. (1) For the purposes of this section-
(c) “arrestor” means any person authorised under this Act tostawe to assist in
arresting a suspect; and
(d) “suspect” means any person in respect of whom an arrestoohbhad a reasonable

suspicion that such person is committing or hasmitted an offence.

(2) If any arrestor attempts to arrest a suspect amdubpect resists the attempt, or flees, or
resists the attempt and flees, when it is clearahaattempt to arrest him or her is being
made, and the suspect cannot be arrested witheuwisth of force, the arrestor may, in
order to effect the arrest, use such force as mayrdasonably necessary and
proportional in the circumstances to overcome #wstance or to prevent the suspect
from fleeing: Provided that the arrestor is justifiin terms of this section in using
deadly force that is intended or is likely to cadsath or grievous bodily harm to a
suspect, only if he/she believes on reasonablengissu
(a) that the force is immediately necessary for theppses of protecting the arrestor,
any person lawfully assisting the arrestor or athep person from imminent or
future death or grievous bodily harm;

(b) that there is a substantial risk that the suspéctause imminent or future death or
grievous bodily harm if the arrest is delayed; or

(c) that the offence for which the arrest is sough igrogress and is of a forcible and

serious nature and involves the use of life thr@ate violence or a strong
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likelihood that it will cause grievous bodily harNational Instruction 18/5/1 over
1/1/4/1(5) dated 2003-07-18).

The amendment to s49 (Criminal Procedure Act, 1(2@8 122 of 1998) came into effect on 18
July 2003 after theGovenderand Walters case as discussed in Chapter 4, challenged the
constitutionality of the old s49(2). The new s49 ba be revised and it then introduced concepts
such as the principle of proportionality, immine@mtfuture death or grievous bodily harm and
substantial risk. However, at the time the SAPScated that the new s49 was somewhat vague
(Bruce, 2003b:2). Bruce further submits that th@tBoAfrican version is similar to Canadian
legislation but that the South African versiorfmsore clumsily formulated”(Bruce, 2003b:2).

So, was it necessary for s49 of the Criminal Praped\ct, 1977 (Act 51 of 1977) to be amended

and if so, why was it so necessary? Let us exasonge differing opinions.

5.5 Exploring different opinions on the new s49

In his memorandufi (submitted to the Parliamentary Portfolio CommitteeSafety & Security
at the time of public submissions when the amendmes being discussed), Bruce (2002d),
submits that the new s48ffers from a number of major flaws1le goes on to say that it has
been‘“resisted most notably’by the SAPS. In fact the Ministry of Safety ancc@&y and the

Department of Justice at the time diot see eye-to-eye on the amendment.

In his articlé® Becker (2002:8) similarly refers to thbitterness between the SAPS and the
Department of Justice...'Becker goes on to list a number of practical icgtions on the use of

force in effecting arrests as per the new s49 lisifs:

1. Although previously the court placed the onus fastification for the use of force on the
arrestor, the new section does not implicitly iradiec this. Becker believes it to be an

“onerous task”if the state/arrestor was called up to lay a biasigs defence;

% Copy of instruction to SAPS members attached asSpecial Service Order Relating to the use of fdrce
effecting arrestdated 18 July 2003. Annexure H.

® The Legal Framework on the Use of Lethal Forcefiiedfing Arrest — a new Section 49?

% The utilization of firearms within the DSO enviroent: A legal perspective.
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2. An additional requirement of the new s49 is that fitbrce applied should be proportional
the seriousness of the crime committed (own empjjaand

3. The new section does not mention Schedule 1 offe(®ee Annexure C) — the whole of s49
(2) has been replaced. The use of deadly forcensifted in limited circumstances such as
when the life of the arrestor or anyone else ignmmminent/future (danger of) death or

grievous bodily harm.

Interestingly the opinion of John Welch in his @i’ on the revised s49 is more to the point. He
alluded to théconflicting interpretations by manybdn the amendment to s49, but would appear
to have added to the confusion (Welch, 2003:1).cW¢2003) is of the opinion that the scrapped
s49(2) was called into question and criticised heeait did not advocate the principle of

proportionality between the extent of force anddhme committed.

The new s49 allows for the use of lethal force onhen the arrestor or another person is in
immediate/future life threatening danger or whemioss bodily harm takes place or is

threatened. Of course private defence is not a&teby this amendment. Welch too, like Becker
(2002:8), concurs that the former s49 differs iro tunportant ways from the new version

(Welch, 2003:3).

Firstly the principle of proportionality is introdad, i.e. the type of offence versus the degree of
force to be used. Secondly, the circumstances umbh lethal force may be used are limited.
In other words it can be used only when the lifetlod arrestor and/or other person is in

imminent/future (danger of) death or grievous bptirm.

The first part of s49(2) is limited to the use aihAethal force such as pepper spray, physical
force, etc. where the suspect is to be confinedakeh into custody. In relation to this study, the
second part of s49(2) which addresses the useldl lorce that may cause death or grievous

bodily harm, is more closely examined.

" Revised S49 : Before and after 18 July 2003.
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The new s49 provides for the use of lethal forcknmted situations only. Before arriving at the
decision to use lethal force the police officiatlta have arrived at a belief (decistormake use

of (lethal) force) which is based on reasonableigds.

The court will then examine this belief of the peliofficial to determine reasonableness. What
this essentially means is that the mere opiniothefpolice official only is therefore no longer
adequate. It has to be backed up/supported by afdatts. Each subsection of the amended

version of s49(2) is elucidated separately below.

Subsection 2 (a)

This is very closely related and or linked to thedimition of private defence. Welch (2003:5)
points out that the provision of this subsectiowdmees complicated with the wordfiture
death”. | agree with this submission because the poliGeiafwould not always be in a position
to determine whether or not the suspect may causesfdeath.

On the one hand a suspect who has shot someorie@sdvith his/her firearm may (potentially)
cause dfuture death/s” On the other hand how can one be sure that @sugfho commits an
armed robbery and who did not fire a shot at tlensedout escapes with his/her firearm, is not
intending to cause ‘duture death/s”? This line of thought is reciprocated by Geller &abtt
(1992:255), where it is put forward that nobodyhwitthe criminal justice policy community,
has yet demonstrated the ability to predict a pessuture dangerousnessby even a fifty
percentaccuracy.

This situation points to the very real practicallgem of police officers in such situations having
to make split-second decisions on the situationwshether suctidanger” warrants the use of
force. Therefore it is reasonable to believe thatgoorly defined legal framework and very little
or no guidance from SAPS management leaves opeaatipolice officials exposed to
prosecution (if they make the wrong use of forceigien) and possibly vulnerable to attacks by
criminals (if they hesitate because the situatioasdnot lend itself to clarity for quick decision
making in order to respond to a perceived threaamger from criminals).
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What impact does this have on the effectivenesh@fcriminal justice system and safety and
security in the country? Police officials are tdoaml to use their firearms (as indicated by the

research) and delay their respotwserimes in progress.

Joubert (2001:57) indicates that when private defea raised as a ground of justification by the
accused, thenusis upon the state to prove (beyond doubt) thatatteons of such accused
cannot be justified. Would a police official whovokes private defence when he/she uses lethal
force then not possibly incriminate himself if thenus is placed upon him/herself to

testify/justify the (lethal) force used in a specHituation?

Getting back to subsection 2(b), Welch (2003:5)cswatly points out that this subsection is
“based on the vague concept of a ‘substantial rigkat the suspect ‘will (not may) cause

imminent or future death or grievous bodily harmthe police official delays the arrest.”

What exactly is “substantial risk™? This concept is not specifically discussed or
explained/clarified in the Basic Training LearniRgogramme reviewed by the researcimar

do any of the case laws either (see Chapter 4xt8ntial risk may then only be determined on a
given set of facts for a particular case. One bassume that the belief of such a risk would fall

within the boundaries of reasonableness as well.

The Criminal Procedure module in the Basic Trairiegrning Programme (2004:58) mentions
that the decision to use lethal force depends cgthgn“substantial risk” exists that the suspect
will cause imminent or future death. Again, no lfient elaboration or clarity is given to the police

learner on this aspect.

So the question here is: How does the police alffidetermineé'substantial risk” as mentioned

in the new section? Each situation is unique affeérént people respond differently to certain
situations. Precedent as set by the courts is édfllowed, where each case is judged on its own
merit. The absence of guidelines for operationdicpoofficials on “substantial risk” is a great

concern to many police officials and other obsex\(&ee Chapter 6: Question 31 for detail).
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In my opinion“substantial risk” is too wide a concept and allows for too many (igses.
Without a clear framework/guideline each facilitat;m Basic Training Learning Programme
may provide his/her own version and understandinthe term, however appropriate it may
seem. As a result police officials will thereforetrhave a common understanding and cannot

apply the law consistently on the ground (operatilyn

In subsection 2 (c) of the new s49 (adapted fragratmendment to s49 Act 122 of 1998), the use
of lethal force during arrest is permitted if thaipe official on reasonable grounds believes:
I.  the offence is in progress;
ii. the offence is forcible and of a serious nature;
iii.  there is the use of life threatening violence; or

iv.  a strong likelihood of grievous bodily harm.

So, the police official’'s response to a complainthwan element of violence alone, is not
sufficient reason for such police official to dezitb use lethal force (for example as in the
Govendercase). The situation must have escalated to tRe leeel, namely it must then be

accompanied by life threatening danger and thentiate of grievous bodily harm, for the police

official to justify the use of lethal force.

The provisions of the new s49 therefore do notadetfrom the common law provision for

private defence.

When compared to the Basic Training Learning Progna (for the training period 2004 to

2006) the module on the Use of Force (2003) styoagiphasises inter alia that police officials
must“master the principle of appropriate use of forcapart from having extensive knowledge
of police powers conferred upon the police offidigl law. The module introduces the deadly
force decision-making model, namely: Ability, Opfumity and Jeopardy. This is introduced via

the 'S’ in AITEST which representScale for use of force and shooting decisions”.

The presence of all three — Ability, Opportunitydaleopardy — may justify the use of lethal

force. | am of the opinion that the deadly forceigi®n-making model may be appropriately
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used to explain subsection 2(c) of the new s4@(2) must be considered in future training and
development of operational police officials (refeiChapter 7 for detail).

Welch (2003:6) indicates thaOrdinary mortal beings, believing in justice, wiltertainly
become victims of justice if they kill or serioustyjure a criminal unless they strictly comply
with the new law” Further, Welch in an arti¢ig dealing with justifiable homicide posése
guestion as to why it was necessary to replaces#8t, “Did our courts interpret the existing
section wrongly?”(Welch, 1999:1-9).

He mentions thatSome court decisions clearly indicate that the oexpected almost the
impossible from policemen{and others involved in the arrest of alleged orafs) (Welch,
1999:9).

He goes on to add that the rafieasoning/rationale) for the amendment to s49 bealpcated in

the obiter dictumin theMakwanyanacase guprg quoted as follows:

“Greater restriction on the use of lethal force mag one of the consequences of the
establishment of a constitutional State which retspevery person’s right to life.
Shooting at a fleeing criminal in the heat of themment is not necessarily to be
equated with the execution of a captured crimin@elch, 1999:9).

But, if one of the consequences of this judgemeaghtbe to render the provisions of section 49
(2) unconstitutional, the Legislature will havenmdify the provisions of the section in order to
bring it into line with the Constitution (SALRS v Makwanyane 1995 (3) SA391 (EC)

Yet Welch is not convinced that the old s49 wasomsttutional. He is of the opinion that some
courts may not have interpreted the law correatigt & did not necessarily mean that the law

was wrong. Furthermore, Welch indicates that the lagv is“everything but clear’(1999:9).

| do not agree with Welch that the old s49 was ttu®nal. | believe that the courts

88 Justifiable homicide: A critical analysis of Secti49 of the Criminal Procedure Act, 1977.
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interpretation has been consistent in their apgraaad that the enforcers of the law, namely
police officials, applied the law as per its praems. The previous s49 did not provide for the
right to life in that it allowed persons to shootkill fleeing suspects, those not yet convicted by
a competent court, even though the lives of thestor or anyone else for that matter, was not in

any immediate danger.

How can this be considered as bewogstitutional? In fact, | am of the opinion enfeng of the
law, i.e. police officialsabused and exploited this powerful piece of legish. It may have
allowed arrestors (police officials) to suspectidot and impose the death penalty sanction — all
at once — on suspects they encountered in thefitieeir policing work.

This viewis supported by Bruce (1999), who pertinently puthat ordinary members of the
public, as well as the police official, have thghtito use lethal, deadly force when their lives or
property were threatened — even the highest cduhi® land does not possess the authority to
impose such a harsh sanction (with the 1995 rubygthe Constitutional Court that the
imposition of the death penalty is unconstitutiomal South African law). For the sake of
argument, if the law was correct and its meaning wéear, the debate and subsequent
amendment to s49, would not have arisen in theglexe. | am of the opinion that the old s49
was unconstitutional because it allowed for polidkcials to abuse the use of lethal force in

certain circumstances.

This view is supported by Judge Kriegler in YWalterscase to wit:

“an enactment that authorises police officers i gperformance of their public
duties to use force where it may not be necessargasonably proportionate is
therefore both socially undesirable and constitméily impermissible” (SALR,
2002:6393 at H).

| submit that the arrival of the Constitution ofUsim Africa, 1996 (Act 108 of 1996) warranted
the amendment to s49. In addition, that the Souftic#n s49 and the use of lethal force

requirements needed to be comparable with otheroderies such as Germany, France,
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Canada, the Netherlands and some jurisdictionshé Wnited States of America (SALR,
2002:628 at E). (See also Chapter 4 — 4.2 on Biistbry of Human Rights).

Yet | tend to agree with Welch when he asserts timatlaw is unclear. As | intimated earlier
terms like“imminent or future death’as mentioned in s49 (2)(a), ‘@ substantial risk that the
suspect will cause imminent or future death or\gyies bodily harm”as per s49(2)(b) are too
wide and may be interpreted in different and cating ways. Significant changes were
introduced with the amendment to s49. For examfile, Schedule 1 offences were not
mentioned and/or included in the Amendment. So tie®,principle of proportionality is a new
introduction brought about by the amendment to s49.

| therefore submit that the absence of clear gindsland lack of clarity contributed to the lack
of any comprehensive and practical police trainggvaining on the whole matter and
implementation of the new s49.

Apart from Bruce’s (2003b:2) submission that theeadment is'clumsily formulated”, he also
believes that it (the amendment) witlerpetuate the existing confusion over the extenaleriod

of time that it takes for the courts to clarify iteeaning through case lawl have to agree that
case law on the present amendment would significassist the police and other enforcement
agencies in interpreting the new law appropriat8lg.too, the police may then be in a better
position to drive a training program towards the wé lethal force when arrests need to be
effected.

5.6 A discussion on thé‘grey areas” of the new s49 : Why do we need clarity?
Notwithstanding the earlier indication that the ne#9 was unclear, (Welch, 1999:9), this
section will tentatively propose that clarity onrteén aspects will provide for an improved
interpretation on the new s49. The parts referedid“grey areas” are aspects that need
definition and these will be commented upon. They aamely: the principle of proportionality,
imminent or future death or grievous bodily harnd @abstantial risk (as introduced by the new
s49).
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At the time this study was undertaken, the absefce decided case on the amended s49 (2)
made it a challenge for legal experts to provideaclguidelines on the correct and/or
interpretation and application on the new versigs.indicated by Bruce (2002b).,..the police
and others have also expressed concerns aboututiféis of interpreting the 1998 legislation.”
On the basis of this study in terms of the researtdrviews, decided case laws and the Basic
Training Learning Programme of 2004 to 2006, tHewang section will attempt to highlight
those areas that need urgent clarity to assistatpeal police officials to conduct their duties

more effectively and correctly (properly) withinetframework of the law.

Whilst the language used in the new s49 may apgiegsle, certain concepts are wide and it
becomes difficult to draw the ideal interpretati@omparatively, the new s49 differs from the

old provision in two respects.

Firstly, the new s49 introduces the principle obgwrtionality, i.e. the force used must be

reasonable and proportional to the crime committ®tiereas, the old s49 allowed for police

officials to shoot to kill suspects fleeing fronolent and serious offences this is clearly not the
case today. When attacked, the defence respondenotuse more than is necessary to ward off
the attack.

Although the research conducted for this study atsvéhat police officials are aware that they
cannot shoot a fleeing suspect for theft — as Haelydone in the past, the research also revealed
that police officials are afraid to make use ofitivgeapons at all. With the majority (86%) not
having attended and/or received training/workshdgs, clear that they are unfamiliar with the

new s49 legislation and the use of lethal force.

As far as case laws are concerned in respect opriheiple of proportionality and protecting
property, the cases & Parte Minister of Justice: In re S v Van Wyk796) SA 488 (AandS

v Mogohlwane 1982 (2) SA 587 ff)may here be referred to and unpacked (SALR, 1967 an
1982 respectively). In théan Wykcase, after repeated break-ins, a shopkeepedreggbotgun
so that it would fire upon an unsuspecting intruder intruder was duly shot and killed during a

% These cases are not discussed in detail — re®outh African Law Reports for detail — see refeeelist.
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break-in. The shopkeeper was accordingly charged murder but was acquitted. The court
found that lethal force may be used to protect @rypin exceptional circumstances. A similar

decision was taken in tidogohlwanecase.

However, as from 1996, theonstitutional democracy turned our legal systemits head”(Du
Plessis, 2004:2). These case laws are contratyetaight to life (section 11) as guaranteed by

the Constitution.

It is clear that under these circumstances, ourtsaould not arrive at a similar decision today.
Operational police officials need to familiarisemhselves with the decisions taken by the courts
in the past and how our new legal order impactshem today. Today’s case laws such as the
Govendercase, clearly points out that lethal force canydm used when the suspect is an
immediate threat to the arrestor or other membgoublic. TheWalter case confirms the same
standpoint as that of tli@ovendercase.

It is evident, that the debate and confusion withenrank and file of the police as well as within
the authorities like the Department of Justice, SARgal Services and the Ministry of Safety
and Security, has impacted on the delivery of ingirto police officials on this matter. As long
as this situation prevails, i.e. in the absenceclefr guidelines on the use of lethal force,

operational police officials will find themselvegtims of this legal quagmire.

This situation cannot afford to be left uncheck&tde use of force in the old s49 was not
proportional to the seriousness of the crime. There€onsequently no distinction between
Schedule 1 offences and other offences with the $¥3v The right to protect property needs to
be balanced with the suspect’s right to life. DasBIs, (2004:3) succinctly points out that the
“...right to life cannot be arbitrarily infringed, &wing for lethal force only in situations where

lives of innocent persons require protection”.

Secondly, the new s49 (2) (b) introduces the nemde‘substantial risk” and“future death or
grievous bodily harm!” There is a further urgent need for clarity onsthaspects of the new s49

for operational police officials. (See also the Wesubmission above).
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S49 (2) limits the use of deadly force to casesrwhieis necessary to protect the arrestor or
other person from death or serious injury eithengadiately or in the future. Whereas previously
(old s49 ) the life of the arrestor need not bedtened by death or serious injury, i.e. a harmless
fleeing suspect may be shot and killed merely &waping after allegedly being involved in a

Schedule 1 offence.

The new s49 says there must ‘besubstantial risk that the suspect will cause imemt or
future death or grievous bodily harmThe grey area being: How does the police official
determine “substantial risk”? This is a very vague concept, and are there degud
“substantial”? The police official must be able to convince tioert objectively that force was

necessary. Each situation is unique and differeapfe respond differently to certain situations.

As far as the application of Judge Kriegler's npants are concerned (from thgalterscase

judgment (see Chapter 3), it is clear that onlyimum force may be used and the use of force
must be proportional to the threat of violencehw hature of crime committed. This means no
lethal force (firearm) may be used in an arrestniamor crimes such as trespassing, damage to

property, theft, etc.

Perhaps, the most important reason for clarityha tn the midst of the vagueness the existing
confusion and uncertainty surrounding s49 is bgiagpetuated. In the meantime, thmlice
will face a choice of shirking their responsibiisi or possibly standing trial for murder, not
because of deliberate malfeasance on their partlectuse of the vagueness of the IéBfuce,
2003b:2). The corollary to this comment lies in plagrouts made by police (claims by victims of
illegal use of force by police officials) for theqod 2005 to 2008. The police paid out claims
which arose from wrongful arrest, assault, cardetis and shooting to the tune of R3.7 billion
(Carter, 2008)It appears that the types of incidents the poliesenheld accountable for, arise
from the changes in the judicial system and Soufttic&s dramatic change in its political
landscape. Substantial police re-training is a s&te if the police want to curb such
unnecessary financial losses — these monies cauld well have been ploughed into training

and re-training. In respect of malfeasance (wroimgglby the police official), this research also
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revealed that some police officials deliberatelyaged their response to serious and violent
crime, either in fear of (the consequences) ovtdausing lethal force.

5.7 Summary
Nevertheless, on the basis of the foregoing dissnsand the research conducted for this study,
it is clearly evident that police management neéedsrgently implement and drive an outreach

program to enlighten its operational police offisian the use of lethal force.

Whilst the old s49 of the Criminal Procedure A&@/T (Act 51 of 1977) has been in existence
for over 165 years (Kriegler in S v Walters, 62002), Nel (1995:21) succinctly points out that
the police as an institution moved from a colon@la democratic model of policing. This

phenomenal change needs to be guided and activedygd throughout the SAPS. As it stands,
with the amendment being almost five years old, caranot overemphasise the urgency for this

type of intervention for operational police offitda
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Chapter 6
RESEARCH ANALYSIS AND FINDINGS

6.1 Introduction

The focus of this research was to establish:

» whether operational police officials were adequatedined on the new s49 to make use

of lethal force decisions and act in line with &xig legal requirements; and

» to compare the Basic Training Learning Programmteaaes on the use of lethal force
with the present understanding of current operatipolice officials on the use of lethal
force. (See Chapter 1 for the full motivation foiststudy and the problem statement).

With that in mind, the researcher set about ineammg 29 respondents (operational police

officials) by means of in-depth one-on-one intense

The procedure of analysis for the transcribed weers took the form of a manual system for
both the statistical and thematic coding of respen$he responses of each interview were cross
checked and anomalies were identified. A pattera thas identified, categorised and coded. In

addition the interviewer compiled notes during ititerview.

The notes were consulted to cross check and vieflymation. The information was then coded
and analysed accordingly. A copy of the questiaenased in the interview is attached as per

Annexure E.
The foregoing discussion will present the findingfsthe research. A comparative analysis

between the Basic Training Learning Programme aedré¢search findings are woven into this

chapter as the findings are unpacked per question.
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6.2  Analysis of the questionnaire responses and arpretation of findings

Question 1. What is your gender?

The research population was dominated by male84P@nd of the 29 respondents interviewed
only one female was drawn from the sample andvrg@eed. Basically this is a clear indication
that operational policing in the SAPS is curremttyninated by the male gender. The one female
interviewed also did not have much operational eepee and worked mainly indoors.

Question 2: How old are you?years)

Fifty-two percent of the research population weey8ars or older, i.e. 15 of the 29 interviewed.
A further 34% of the sample (10 respondents) wetevben 30 to 35 years old, whilst only 10%
accounted for those respondents aged between 3B tgears of age. Only one respondent
interviewed was between 20 and 25 years (3%). it lba assumed that the majority of

operational police officials in these two provineee in the early to mid-thirties.

Table 3: Ages of sample population

34%

52%

10%
3%

Question 3: How long have you been in the SAPS (number of yars

Thirty-eight percent (38%) of the respondents (é4pondents) have between 10 to 15 years
policing experience. Thirty one percent (nine resjnts) have over 15 years of service in the
SAPS whilst 17% of respondents (five responderdsjesl five years or less. Fourteen percent

(four respondents) had between 5-10 years of semithe SAPS.
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The majority of police officials interviewed did nattend the Basic Training Learning
Programme during the training periods of 2004—200&refore they had not been exposed to
the specific Basic Training Learning Programme eesd in this study. In terms of the short
period that had elapsed (2004-2006) and the irtexviit would not have been possible to have
all those who passed out during the years 200006 2o already be operational police officials.
In general terms this means that the majority adraponal police officials serving the country
may have undergone Basic Training prior to the i@oamstitution and the amendment to s49.

(This is all the more reason for urgent traininggiaentions for s49.)

Question 4: In which unit do you currently serve?

The Vaal Rand area (Gauteng Province) comprisd8 atation areasMyvw.saps.gov.zZa From

this area, ten respondents were selected, i.e. 34%n the Sasolburg SAPS (Free State
Province), ten respondents of the Community Ser@eatre (34%), eight respondents of the
Crime Prevention unit (28%) and one responderi®iog Unit (3%) were selected.

Table 4: Division of sample population

DIVISION OF SAMPLE POPULATION
N gg 34 34
ow ]
% E 30 | 28
; é 25 -
20 |
08 15
0
ﬁ L 10 -
o 5. 3
0 : : :
FLYING csc CRIME DOG UNIT
SQUAD PREVENTION
RESPONDENTS UNIT
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Statistics from 2001 to 2005 reveal that the follaywreported cases of violent crimes in South

Africa increased or stabilised at high levels:

° robbery with aggravated circumstances;
° robbery of cash in transit;

° House-breaking;

° drug related crime;

° rape; and

. indecent assauf?

Over this period, the illegal possession of firemmmd ammunition and theft of motor vehicles
and motorcycles dropped, but not significantly. Thiene statistics from 2001 to 2007 for the
Vaal Rand area, which falls under the jurisdictminthe Gauteng province, shows a steady
escalation in robberies at business premises, rplddecash-in-transit and illegal possession of
firearms (www.saps.gov.za). The majority of theidients where lethal force was used (see
Question 28) by those operational police officiaterviewed in the study, appeared to be during
theft of motor vehicles in progress, armed robbarnd vehicle hi-jacking, as well as

housebreaking-in-progress complaints. Apart frobbesy at residential premises which falls
under housebreaking, the other crimes have slightly dropped during thésiod, although

‘stabilising’ at high levels.

The crime statistics from 2001 to 2007 for the 8asg area which falls under the Free State

province for jurisdictional purposes, show a steasiyalation in ‘robberies at business premises’.

Robbery with aggravating circumstances increaseoh f2006 to 2007, so did stock theft and
malicious damage to property\yw.saps.gov.za The levels of crime in the Gauteng Province

are significantly higher than that of the Free &tatSasolburg area. The sample population was

extracted from both provinces.

O Detailed crime statistics can be viewedvatw.saps.gov.za
" Technically the term ‘housebreaking’ — a direanglation of the Afrikaans term‘huisbraak’ — refessburglary
but is widely used in South Africa.
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Question 5:  When did you receive your Basic Training at the SAlPaining College
(passing out month & year date); and

Question 6: In your Basic Training did you receive any formalining on the use of force and
the provisions/requirements of Section 49 (usefefto effect an arrest) of the
Criminal Procedure Act, 1977 (Act 51 of 1977)?

Collectively the majority of the respondents congdietheir Basic Training before 1995, i.e. a
total of 69% (20 respondents). Nine respondent%j3dompleted their Basic Training between
1995 and 2005. Again, it must be borne in mindBhasic Training Learning Programme of June
2004 to June 2006 was reviewed in this researchsd Istatistics reveal too, that most of the
operational police officials policing the streefdlee Gauteng and Sasolburg areas received basic
police training prior to the Constitution of Sougfrica, 1996 (Act 108 of 1996) and the
amendment of s49 of the Criminal Procedure Act,71@%t 51 of 1977). Yet, when questioned
as to whether they had received training on the afskethal force and section 49, 97% (28

respondents) indicated that they did whilst onpaadent coulchot remember.

Question 7: Did the training include reference to the applicaldecisions by the Appellate
Division and/or the Constitutional Courgnd

Question 8: If yes, briefly describe the extent of the training

Here, 66% of the respondents indicated that thagi@Training did in fact include references to
applicable decisions by the Appellate Division andhe Constitution. However, when asked to
briefly describe the extent of the training, 4192 (&spondents) had forgotten - their exact year
date of when they had undergone their basic trgirelow is the year date (of those who could

remember) of when they underwent their Basic Trgnas well as their current age.

1984= 1 (46 years old)

1985 =1 (41 years)

1987 = 2 (39 years and 41 years)
1988 =1 (38 years)

1991=1 (36 years)
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1992=1 (32 years)
1993 = 2 (32 years and 35 years)
2002 =1 (32 years)
2004= 2 (31 years and 28 years)

In respect of the 12 who had forgotten, five (3p@ndents completed basic training in the mid-

to late 1980s — their ages being 46, 41 (2 respusfle39 and 38 years respectively. Four (4)

respondents completed basic training in the ed@80% — their ages being 32 (2 respondents), 35
and 36 years old respectively.

Three (3) respondents completed basic trainingpeneiarly 2000s — their ages being 28, 31 and
32 years old respectively. The response of therldtiree respondents is disappointing. Their

training certainly included constitutional mattarsl the right to life, etc.

This research on the selected sample of 29 pofifigats in the Gauteng and Vaal Rand area
reveals that many police officials are unsure aodbtful about the circumstances under which
they may use lethal force. When asked whether tesic training included reference to case
laws, 66% answered affirmatively.

However, 41% (12 respondents) had forgotten. Ndne respondents referred to any of the
appropriate case laws (see questions 7 and 8 heliomust be taken into account that 86% of
the sample did not receive any in-service trairongthe use of lethal force (see Question 16).
Many of the police officials interviewed indicatéuat they were just asked to sign the national

instruction.

Whilst it may be argued that the basic trainingnesy program for this period was not reviewed
(this research reviewed the Basic Training Learri®nggramme from July 2004 to June 2006),
the question arises, then why have those policeiai§ who completed their Basic Training
Learning Programme before the changes to s49 nert lbecalled/retrained in line with the

changing face of the democracy and major differend¢ke policing environment?
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The amendment to s49 was introduced only in 2008y ®@vo candidates could have had

exposure and/training on the new law. The follondmggram illustrates the situation.

Table 5: Year of Basic Training of Respondents whiorgot case laws

Year of Basic Training of Respondents who forgot e laws

No of
Respondents

[LH[L[L[LH[LH

84 87 91 93 04
Year Basic Training completed

ORFRPNWMAMOIOO N
T R R N

If one looks at the ages of those who had forgottémey are the majority (9) who completed the
Basic Training Learning Programme in the 1980s H9@Ds are between 30 to 46 years of age.
They have the most policing experience and ardi$teofficials to respond to crime incidents in
progress such as armed robberies, housebreakingtla@dserious and violent crime.

Ten out of the twenty nine respondents who forgdit,attended a Basic Training Learning
Programme before the revision period of this regeand two fall into the revision period of this

particular study on the Basic Training Learningdfeanme in 2004.

On the other hand 24% (sevespondents) stated that there was no referencase laws in
their Basic Training intervention. If this is addeal the twelve above who forgot it totals
nineteen respondents, i.e. 65% of police officialsrviewed do not know of the case laws such
as theGovenderor Walterswatershed cases. These cases changed the faokcofgpin South

Africa.
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It had a major impact on the use of lethal forcemkffecting an arrest which in turn led to the
amendment to s49 in the Criminal Procedure Act,71@¢t 51 of 1977). Can the police afford

to find themselves in such a situation?

The Basic Training Learning Programme that wasesged in Chapter 3, to wit Law and Polici
ng embodies an important unit standard. It calidlie identification and application of relevant

knowledge about the law in general, related tocowi.

In this module, case law and the Constitution aseu$ssed. The research results, however,
indicate that operational police officials do navk a “working knowledge” of the legality

around the use of lethal force when effecting asres

Six respondents, 21% provided an irrelevant scefthscussion and not a single appropriate
case law was quoted let alone explained or disdugsmur of the respondents (14%) discussed
the use of lethal force, however, only two of thdseussions dealt with the use of lethal force

during arrest. Their discussion is as follows:

Interview 3

The respondent has three years’ service in the S&®Ss patrol van driver. He completed his
Basic Training in September 2003. He referred tanaident where two on duty police officials
tried to stop a vehicle in order to search it dnglaway. The vehicle failed to stop and the police
officials “shot from behind” (2006, Interview 3). According to the responddat police officials
(his colleagues) should have called back up to thepfleeing suspects somewhere ahead of

them.

He rightfully indicated that the police officialfi@uld have employed other means before they
decided to use lethal force. The review of the B&&iaining Learning Programme in this
research covered the later period between June a@084July 2006 — a year earlier than the

period the respondent attended training.
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Interview 5

The respondent works at the Community Service @ehts 13 years of service in the SAPS and
is aged 38. The respondent indicated that he thimkite a lot” of a case discussed in college
where a man entered his bedroom and found his witt another man. The husband
“immediately shot” the other man and he did notlwalvay first and then come back, so he
acted immediately in the situation described“@sodweer” (2006, Interview 5). This had

nothing to do with the use of lethal force durimgaarest.

Interview 16
The respondent has 15 years service and is agekh88espondent briefly mentions an incident
where police chased a vehicle, police were shaindtthey returned fire (2006, Interview 16).

No further details could be remembered.

Interview 22

The respondent has served for 12 years and is &3 yd age. He recalled a case involving a
private person where tHpeople was at home’(sic) and a beggar knocked. The owtjast
took out a gun and fired shots through the dodrhe owner was charged. When asked how he
(the respondent) personally interpreted this sceiner indicated that he does riobndone what

the owner did”(2006, Interview 22).

Only two of the respondents explained/quoted thleeafdethal force during arrest. None of the
watershed cases, Govender or Walters, or any atht#re cases discussed in Chapter 5 were
mentioned. One may ask the question, so what doesmply? This means that the majority of
operational police officials are uninformed andfot in a position to correctly or appropriately
make informed use of lethal force decisions in Iw&h legal requirements. This is the
requirement in the Basic Training Learning Programraviewed in Chapter 3 as per Unit
Standard 11978 where the police official is expegde identify and apply sections of the
Criminal Procedure Act, 1977 (Act 51 of 1977) (Cnid Procedure: Learner’'s Guide, 2004).
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Question Q@ In your Basic Training did you receive any formalining on the Amendment
to Section 49 (Judicial Matters Second Amendmen(Ma 122 of 1998)?
Question 10: In your Basic Training did you receive any formining on the topic of Human
Rights & Policing?

After s49 was amended 76% (22 respondents) of thapginterviewed indicated that they
received no formal training whilst only 21% (6 resdents) had some form of training on the

amendment.

South Africa has signed on with UNHRC and other &onrights groups yet 38% (11
respondents) claim that they did not receive trggnon Human Rights and Policing. Human
Rights is the important part of the Constitutionmedy Chapter 2. On the other hand, 62% (18
respondents) have received training on Human ReghdsPolicing.

Question 11 If yes, what was the extent of the training?

The respondents were then requested to describb@iexipe extent of any formal training on the
topic of Human rights and policing in their Basi@ihing program. Three percent had forgotten
if they received human rights training, 3% are was@1% made a poor or inadequate attempt or
had some idea, whilst 14% provided an irrelevastulsion. That is a total of 51% of the

respondents.

If one adds the number of respondents who indictitatithey did not receive any training on
human rights (38%), it can be assumed that 89%hef dample population do not have
appropriate knowledge on human rights and poliemgeneral. One respondent indicated that
he received poor training but was included in teeepntage of those who had forgotten.

The use of lethal force during arrest as indicaeadier has a major impact on human rights in

policing. The use of lethal force may result in tieahilst the right to life is protected by the
Constitution of South Africa, 1996 (Act 108 of 193thd the Bill of Rights.
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When asked to explain the extent of formal trainorg human rights in Basic Training, the

following results were obtained:

Table 6: Extent of formal Human Rights Training received by Respondents

Extent of formal Human Rights Training received by
Respondents
147 12
12
Resp. Jg: 2
6" 4
A 2
i 1 1 ]
2 i [ ] ‘ [ ] ‘ ‘ ‘ ‘
Forgo! Unsure Irrelevant No Has Correct
Training  Some Idea Explanation
Responses

The research indicates that 62 % of the samplelatpn are not well informed. The figure is
the total of those respondents that forgot, unsurgelevant (21%) and those who claim to have
received no training at all (41%). These resulesurprising if not troubling. Human Rights is

the cornerstone of the Constitution and yet it appéhat its importance has been overlooked.

Only two respondents (7%) provided a relevant HuRaghts discussion. Their responses are

discussed as follows:

Interview 22

The respondent indicated that human beings musegmected. Every person has the right of
movement, be informed of his rights when arrested, a right to privacy and the right to apply
for bail. The respondent is a Captain with 22 ye#Hrservice and attended Basic Training in
1984 (2006, Interview 22).
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Interview 26
The respondent learned during Basic Training thiarohumans are to be respected whether they

are suspects or complainants.

They deserve dignity and should not be treatedybddilis respondent attended Basic Training in
1993 (2006, Interview 26). A few of the 31% (nimspondents) made an attempt by mentioning
the Bill of Rights and that everyone had rightsm8mf the respondents discussed the Limitation
clause and the right of the police to use maximamted. Another respondent of the crime

prevention unit indicated that the extent of hasrting on human rights provided how to handle a
suspect. He indicated that although minimum foraestnibe appliedl’ll have still to bear in

mind, he is still a person although he’s still anginal” (2006, Interview 16).

Question 12: Since receiving your Basic Training, have you ateshany WORKSHOP OR IN-
SERVICE TRAINING on the topic of Human Rights &idda - specifically
related to the Bill of Rights and the importancetloé limitation clause (Section
36 of the Constitution Act 108, 1996).

Question 13: If yes, when did you receive this in-service tnagnior attend the workshop

(month and year date)?

The respondents were asked if they attended a \Wopksr In Service Training on Human
Rights and Policing relating to Bill of Rights dret Limitation Clause after they had completed
their basic training. The majority (55%, i.e. 1&pendents) did not attend any such training
whilst 45% (13 respondents) acknowledged in thenaditive.

Many of them could not remember when the trainmaktplace so the training could not have
been followed up to peruse the content. Of those wtuld remember the year (45%), 24%
attended a Workshop or In-Service Training on tiledB Rights between 2001 and 2005 whilst

17% underwent training of this nature between 1898001 (five respondents).
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Question 14: If yes, what was the extent of this training?
However, when those respondents who did attentidutraining (45%, 13 respondents) were
asked to elaborate on the extent of the in-sertiaming/workshop on Human Rights and
Policing especially the Bill of Rights and Secti®®, the thematic analysis revealed the
following:

. 59% (17 respondents) had no Human Rights traininbis-figure increased from

55% (see question 13 above) when originally askéether they had attended

training;
. 7% forgot;
. 3% did not understand the question;
. 10% provided a relevant discussion; and
. 21% made a very basic or poor attempt in responinigis question

In totality therefore, 69% of the respondents wmiwred did not contribute meaningfully to the
guestion on Human rights and Policing, of which 58 med to have received no training on

the subject at all.

Interestingly, of the respondents who had no Humaghts Training: (59%; 17 respondents)

further analysis revealed:

. The majority 24% (seven) were enlisted between EH®D1995;
. 7% (two) were enlisted between 1995 and 2000;

. 17% (five) were enlisted in early 2000; and

. 10% (three) were enlisted in 1980 or before.

Equally troubling were two respondents (7%) who dmt understand the question despite
attempts in the interviewo rephrase the question. The following can be dedurom this
analysis:
. that the majority of the operational police offisiavho attended Basic Training up to
and including 2000 indicated that they did not reeeanyHuman Rights Training,
i.e. 59%.
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It therefore appears, by the research conducted ptiior to 1996 and the Constitution, Human

Rights was not at the forefront of policing.

Question 15 Since receiving your Basic Training have you reegivany IN-SERVICE
TRAINING on the Amendment to Section 49 (Judicattérls Second Amendment
Act (No. 122 of 1998)? If NO, proceed to Question 1

The total sample of respondents (i.e. 29 resposjlevgre asked if they had received any in-
service training on the amendment to s49 afteripgssut of Basic Training. Only four

respondents (14%) claimed to have received in-seivaining whilst an overwhelming majority
of the respondents (86%, i.e. 25 respondents)dstaia they did not receive any in service

training.

Table 7: No. of Respondents who received in-servidgaining on amended s49 after Basic

Training

NO. OF RESPONDENTS WHO RECEIVED IN-
SERVICE TRAINING ON AMENDED S49 AFTER
BASIC TRAINING

30 25
25/

20
NO. OF

RESP
101 4

YES NO
RESPONSES OF SAMPLE
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The research conducted indicates that police afficiwere called upon to sign an
acknowledgment of the new instructions and the ipecef a copy of the new s49. This
submission is synonymous with the instruction as Avenexure 1.The signed copy serves to
confirm that he/she understands the contents theab is to be filed on the police official’'s
personal file. Yet, theesearch indicated that they are not sure — byt toeplied with the

instruction and signed the document.

In accordance with the new instructions a polideciafl will be held liable for and need to justify
his/her actions when he/she uses lethal forcea(fing. But if the research sample is any
indication of the state of affairs regarding tragnion use of force in the SAPS then, since the
change in the law (new amended s49), police offid@6% of the sample — see Question 15) are
not being properly trained (or have this explait@them) on when it is authorised to use lethal
force in the execution of his/her duties. Sufficesty, it's no wonder they feel confused and
unsure of what they should do in use of force sibna.

A point in instance being a respondent from the S/Aasolburg Community Service Centre
who recalled an incident where a fellow police @#fl had used his firearm. It had taken two to
three years to finalise the matter. He went orato s
“Dis hoekom..[ek my] vuurwapen nog nooit gebruik nie, nooit nie”.
“Hierdie vuurwapen kan jy hom nie so maklik gebruie....... maak seker as jy hom
gebruik... .dis beter om.... jy skiet hom seker datldgdgaan... dat hy daar nie ander
storie kan praat..."(laughs) (2006, Interview 1).

Another respondent had this to say about the matter

(Explains a scenario where he (respondent) coudtsdt a fleeing armed robbery suspect):
“While I'm still running, | can shoot them to theadk. So | know that thing is there. So |
feel bad. ...because they will send you to jail.dvknl got two friends, the other is here in
this jail.” (2006, Interview 4).
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Another respondent shared his views in generahgayi
“the reality is that suspects don’t hesitate to sha training needs to be intensified... guys
don’t know when to shoot — you have a split sedonthake a decision, ...you have to
protect yourself and the civilian, you can’t pratebem if you are too scared. | have
policeman say if | respond to serious cases of drroebery, | will take my time if | can’t

use my firearm. Police officers are too scaredde firearms, me too(2006, Interview 5).

Question 16 If yes, briefly describe the extent of the in-s@\raining you received.
Four respondents briefly mentioned that inter aigyolice official could no longer shoot at a
suspect fleeing from a schedule 1 offence and mhatmum force must be used to arrest a

suspect.

Question 17: Since receiving your Basic Training, have you atezh any WORKSHOP in
which you were informed of the Amendment to Sead@sh (If NO, proceed to
Question 19.

Question 18: If yes, when did you attend this workshop? (Momith year date)?
When asked if they attended a workshop on the amentto s49, 17% (five respondents)
confirmed having attended whilst 79% (23 resporg)eoit those interviewed did not attend any

workshop of this nature with 3% (onespondent) indicating that he does not know oreratrer.
Of those that attended (17%), none of them coulteraber the date or month of such learning

intervention. Similarly Question 15 supra indicatiwt 86% did not receive any in-service

training on the subject either.
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Table 8: No. of Respondents who attended a workshopn amended s49 after Basic

Training

NO OF RESPONDENTS WHO ATTENDED A
WORKSHOP ON AMENDED S49 AFTER

BASIC TRAINING
30

25 23

20 A
15 -
10 -

NO OF RESP.

1

0 . .
FORGOT YES NO
SAMPLE OF RESPONDENTS

The amendment came into effect on 18 July 2003levihe research was conducted in 2006 —
three years down the line and ten years after ih# lbf the country’s Constitution and
democracy. Irrespective of these timelines, 82%hef police officials in the study, who are
engaged in operational policing in the SAPS, ditl attend any workshop on the use of lethal
force after the amendment to this all importanfp@hcing terms) piece of legislation.

Question 19 If you havereceived training on both the former and currentti®@m 49 of the
Criminal Procedure Act 51 of 1977, did it lead toyachanges in the way you
behave(d) regarding the use of lethal force duangpst?

Eighteen (18, i.e. 62%) of the respondents stdtatlthey have changed the way they behave

when it comes to using lethal force whilst elevespondents (38%) stated that their behaviour

had not been impacted upon.

144



These responses are disturbing, to say the lelasteThas been significant changes to the use of
lethal force when effecting arrests in policing.€Tih-depth discussion into the legal framework

(Chapter 4) and legal opinion (Chapter 5) point thgise changes. Despite the groundswell in
discussion and opinion on the controversial top&% (11 respondents) did not change and/or

modify the way they behave when using lethal facceffect arrests.

Question 20: If yes, explain how you modified or will modyfgur behaviour in a situation as
described in Section 49- if you need to use Idtirak.

Those 18 (62%) respondents who answered in thengffive on Question 19.e. said that their
behaviour, with reference to use of lethal force, change, were asked to explain how or in
what way they hadodified or will modify their behaviour if they née¢o use lethal force. Their

responses were analysed further and categorisetl@ss:

Six of the 18 respondents will only use lethal éowehen their lives or someone else’s life

is in imminent danger;

. Five of the 18 respondents will consider using munin force first. Could this be that

they are fearful of using their weapons?;

. Three of the 18 respondents will not shoot at flgeiuspects;

. Three of the 18 respondents related operationks tisat were affected by the new s49
and the use of lethal force, such as not shootorgpfoperty crimes and not firing

warning shots.

. One respondent, who although indicating that hemtbdify his behaviour, could not say

how.
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Table 9: How behaviour was modified after Amendmento s49

How behaviour was modified after Amendment
to s49

o 7 6
§ 6 5
55 N
@4 3 3
3
S 2 1
1
20 ‘ ]

imminent minimum operational fleeing not familiar

danger force suspects

Themes identified

An in-depth look into the themes identified revektleat although the operational police officials
interviewed modified their behaviour (to a certaktent), some are bitter or perceive the lethal

force changes negatively. An extract of some oirkerviews follows:

. “Ja, to me | see restricting police members a lotsuch extent that it puts them in

danger, ...this amendment put (sic) person in dangdinterview 9, 2006);

. “...you were supposed to shoot when your life waslanger, but now things have
changed even so much, even if your life in dangjej,(you can't just pull out firearm...”
(Interview 19, 2006).

This is a mistaken belief. Police officials are nesgtricted in using lethal force if their livesar

in danger. TheSpecial Service Order relating to the Use of FomeEffecting an Arrest
(18/07/2003) as per Annexure |, points out thatrtee s49 does not limit the use of lethal force
when acting in private defence. If the life of trespondent above, was placed in danger, he
could act in private defence to protect himselfisTis one of many such misconceptions
regarding the amendment to s49 prevalent in theniws. The Basic Training Learning
Programme also addresses this in the module: Regulfiamework of policing. (See 3.3.3 i in

Chapter 3 for more detail.)
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. “....the new section 49 ...we police feel inferior abibubecause we think that it covers
more to..., it falls more to cover the suspect than y.” (Interview 22, 2006);

. “...that’'s why | say...not satisfied about s49 ...caume yse a firearm these nowadays...
you lose your job ...you involved in a accident othaating or ...any arrest, they don’t
ask you how’s your life, they ask about the firedirst ...this is the only thing that | hate
...its only firearm that's working here at the ...SARSothing else...(Interview 27,
2006.

The BiIll of Rights in the Constitution ensures tleatry person has the right to life — police
officials included. However, the use of lethal ®ilanits that right. Where a decision is made to

use lethal force, the police official must be hatdountable to justify its use.

An interesting point to consider is: Do police oféils believe that s49 is “inferior” and

dissatisfactory because:

. it restricts them in terms of when and how letloaté€ is to be used; or

. they may no longer shoot at fleeing suspects asall@sed by the old s49?

There is obviously a dire need to drill use of ®mrinciples and decision-making down the

ranks in the SAPS and to specifically take the gkarto s49 to operational police officials.

e *“...you too scared to do your job, ....you can’'t doymb...you have to use force to arrest
the guys and on the end the criminal is getting.the.they take his side, the policeman is the
one that have to go stand in court and have togdeaxplain there for doing your job right...
| had an incident about ten months [ago]...get chdrf@ murder, ja, I'm still waiting for
that case... you can't really do your job. (Ihterview 29, 2006).
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The common theme in all the responses received ttuyee respondents who attempted to
explain how they modified their behaviour was tkfay were synonymous with fear. This
means that they modified their behaviour out of #&&d not out of a deeper understanding of the

changes in the political and social landscape thmedegislation (on s49).

On the other hand it is evident that some polideciafs will consider using lethal force when
their lives or another person’s life is in imminat#nger. But is this enough and can the SAPS

afford to let the situation go unchecked?

Question 21: If no to Question 15, would you be interested terating a course or workshop

on theuse of lethal force, specifically on the new Sectis?

Encouragingly, 100% — all 29 respondents — indit&#tey would berery keen andhterested in
attending. There did not appear to be any lacktfwesiasm or desire to be trained on s49.

Question 22: Do you think a learning program or in-service traig on the use of force is

necessary to prepare police members for policinghenstreets?

Likewise, in the following question, Question 2D0% of the respondents (29) indicated that a
learning programme on the use of lethal force ersary to prepare police officials for policing

on the streets.

The Basic Training Learning Programme reviewed 4209 2006), confirms that new recruits
undergo use of lethal force training. Did policdiaéls who underwent police training before
2000 receive refresher or in-service training tegkeip with legislation? In this research sample
of 29 respondents, 23 respondents had done thsic Beaining prior to 2000.

From these responses it would appear that opesghtpmiice officials — the primary respondents
to crime — especially those trained before 200€intathe possibility of using their firearms are
largely not trained in the correct use of forceiapm or have not been taught situational analysis

and how to come to a decision of under what circantes they can make use of lethal force
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(i.e. draw and fire their firearms). This is a ghomingthe SAPS can ill afford. The Minister of
Safety and Security is urged to put measures ifdgoepto regulate the training conduct and

standards of physical and mental fithesgolice officials as per the SAPS Act, section 24

Question 23: From your experience what kind of use of lethalcéoitraining would you

recommend be provided to police members?

Responses from respondents were varied and theycaézgorised as follows:
* 66% (19) stated training on where and how to usaifin (practical inclusive of shooting
practice)

*  31% (9) stated training on when and how to useafire(theory)

The combination of the above two responses woulectvely improve the knowledge, skills
and behaviour of operational police officials angip them to effectively carry out their duties.

There is a clear request and need for the abovémnentinterventions.

. 17% (5) cited self-defence training i.e. physiestraining techniques;
. 7% (2) stated street survival training on use tifdeforce; and
. 3% (1) cited minimum force training (e.g. tonfanbauffs, pepper spray, restrainng

techniques, e.g. headhold or arm behind back).

The new s49 as well as the SAPS Act (Section 13A8) 98 of 1995) calls for the use of
minimum force which is reasonable in the circumstsnin order to effect an arrest.

The use of physical restraining techniques will@@gpolice officials to use minimum force

instead of having to resort to the use of a firearm

. 10% (3) stated regular refresher training;
. 7% (2) stated that workshops on the use of lethrakfshould be considered; and
. 7% (2) stated in-service training on the use dfdetorce is necessary;
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Table 10: Recommendations for use of lethal forcedining on amendment to s49

Recommendations For UOLF Training on
Amendment to S49

R

E 25

S 19

5 207

o0 151 9

N 10 5 4

D ¢ 3 2 ]

E O T T T

T Physical Theory Practical Regular Street  W/Shop/in

S Restraining  UOLF Refresher Survival service
techniques trng

Responses of Sample

It is strongly recommended that the use of lethaicd training be approached with a
combination of theory and practical aspects. Ty tof intervention will allow for operational
police officials to acquire skills, knowledge arathniques and equip them to render a quality,

professional service.

One of the questions in this context that goes inegg whether there is any obligation on the
SAPS as an organisation to institute regular fireahooting practice? The brief answer to this

guestion is “Yes”.

In terms of the Police Regulations in the SAPS Aefgtion 24 provides for the Minister of

Safety and Security to put measures into placedalate inter alia:

. the conduct of police officials in the executiontleéir duties;

. “training conduct and conditions of service”;

. The management amdaintenanceof the SAPS; and importantly

. “standards of physical and mental fithessof police officials. (Own emphasis).
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Despite the concerns it raised before the amendtoes#t9, the Ministry of Safety and Security
now need to urgently roll out workshops and/oremnvice training on the use of lethal force to
operational police officials. As is evident in thigsearch study, the majority of operational
police officials interviewed have not been upskilteained after the amendment — see questions
15 and 19 above.

Question 24: From your experience are there any changes or addityou would recommend
be implemented or added for improving the trainomgthe use of lethal force and
Section 49 in the SAPS?

This question overlaps with Question 23 and thalte®f the analysis is similar to Question 24.
However, the additional recommendations brought thet suggestion of simulation training

(14% - 4 respondents).

Table 11: Additional recommendations for UOLF training on Amendment to s49

Additional Recommendations For UOLF Training
on Amendment to S49

201 15

no of Respondents
'_\
(6)]

Responses of Sample

The majority of the police officials did not appetar have given questions 23 and 24 much

thought previously. Is it possible that the impantl/or severity of the lack of or poor training
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has not dawned on them yet? The perception of ¢searcher is that they are reactive in
responses, i.e.if'l can’t change it,[l] accept it or “I only do what | am told to doThere

appears to be no participation in the process y-fiid disempowered and are therefore probably
not committed. And yet paradoxically, 100% indichie Question 22 that training on the use of
lethal force is very necessary and they are wiltme trained. See 7.3.4 in Chapter 7 for further

discussion.

Question 25 When responding to any serious crime situationalomake a conscious effort to

keep:
1. Use of lethal force training in the back of youoind?
2. Training regarding fundamental human rightsthe back of your mind?

All of the respondents answered in the affirmative.

The second part of the question was whethey keep training on Human Rights in the back of
their minds and 26 respondents out of 29 indicayed”. Three respondents honestly indicated
that they do not keep any thoughts about possilmealm rights — violations of them or upholding

of them — when entering a potential use of foragasion.

Question 26: Within the last five years have you had occasioméke use of your FIREARM

while performing your police duties? (If NO, prodge Scenario 1).

Respondents’ feedback is illustrated as follows.
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Table 12: No. of respondents who used lethal forge the last five years

No of Respondents who used lethal force in last 5

years
20 18
a
o 15
2 11
(@]
& 10 -
(]
04
S 51
o
[y
0
Yes No

Responses of Sample

Eleven (11) respondents (38%) had previously usttl force whilst 18 respondents (62%) did
not use lethal force. The following question e&ditfurther information on those cases. It must
be pointed out that the number of respondents vansonmally used lethal force decreased from

11 to 9 when the details of these questions weredqut.

The number of separate incidents, however, inctesd8 incidents which were related by 14

respondents.

This included personal use of lethal force andeéhespondents who were witnhess to or present

when lethal force was used (see Question 28).

Question 27: What were the outcome/s and result/s of the abeoest® (insert tick here) in the

applicable boxes — there can be multiple ticks amen
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Arrest and detention of suspect Injury to suspect/
Injury to bystander/s Death of suspect/s
Death of bystander/s Criminal charges
Suspension from duty Conviction on charges
Internal disciplinary hearing Discharge from SAPS

Any other (describe/list e.g death of a fellow poli¢ical)

The outcome/s and result/s of the above eventgliaoeissed as follows. In this question ten
respondents (34%) from the sample stated thatwieeg involved in shootings.

In these tertases it was established that four suspects wenedh five were not injured and in
one case the injuries were unknown. Howewenen probed further (Question 28), it was

established that only nine police officials perdynased lethal force.

Table 13: Results of injuries in 10 reported UOLF ases

Results of Injuries in 10 reported UOLF cases
6
g 5
5 .
“%J 4
o
n 3
i
2 |
LL
G, | 1
S
0
Injured Not injured Unknown
Responses of Sample
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There were two cases in which deaths had resulteel.following is an illustration of the ten
respondent’s feedback in terms of the deceasedwant/ors:

Table 14: Life/Death outcome of ten reported UOLF ases

Life/Death outcome of 10 reported UOLF cases
9 10
% 8
o 81
5
a 61
i
W ,
n 2
O 2
2 o
Resulted in Sunvived
Death
Responses of Sample

The two cases that resulted in death are summaaisgdiscussed as follows:

* In the first case the respondent related two shgstin which he was involved — the first
incident took place between 1991 and 1993. Initigglent it was alleged that two suspects
tried to rob the police official of his firearm. &lpolice official fired a warning shot and
when the second suspect approached him with a, kreféhe police official) shot and killed
the attacker. The year of the second incident lsnown (respondent could not remember

precise date). The police official stated that &d Fesponded to a break-in at a store, he saw

suspects fleeing, gave chase on foot and one dukects tried to stab him with a broken
bottle. The police official then shot the susp&¢hen asked to point out where the suspect
had been shot, he pointed out to the researchdyaitieof the right thigh below the buttock.
The police official apparently did not face disaiglry action but was charged with
attempted murder. The criminal charge was latepged and according to the respondent,

the charge was withdrawn by the state prosecuttgriliew 4, 2006).
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The first incident appears to be a case of pridaience and in any event the old s49 was in
effect at the time. The shooting may have been ddgumstifiable homicide. The legality and
circumstances around the second incident is quedile. There was no date or year of the
incident provided so it cannot be properly contakted. However, this scenario in present day
policing may not necessarily result in a suspechdashot at. The crime of breaking into a
business premises is a property crime. In termthe@fprinciple of proportionality (that is, the
degree of force used must not outweigh the seremssiof the crime) the courts may hold the
view that a person should not have to surrendelifeisnerely because he committed the crime
of theft. The Constitution of South Africa, 1996ctAL08 of 1996) upholds the right to life. The

use of lethal force limits the right to life.

However, in terms of section 36 (limitation of righof the Constitution, the police may limit
this right if his life or the life of another is imminent (immediate) danger. The scenario above,
the suspect was shot from behind. The questiddds: could the suspect have been shot at from

behind if he was attempting to stab the policecf?

This is an example of how police officials will beeld accountable for their decisions to use
lethal force after the amendment to s49 came iffexie Incidentally, prior to the amendment,
and when the old s49 was in effect, this shootirguld also have been deemed justifiable

homicide because the suspect would have beendlémim a Schedule one offence.

* In the second incident, which took place in Jun852Q@he respondent and his colleagues
chased a BMW motor vehicle which was towing a stdBolf bakkie. Although the police
allegedly turned on the sirens and blue lights,stipects sped on, and almost bumped into
other police vehicles. The respondent indicated lilegheard a shot...... saw a flash from
the left side.....of the BMW&Nd that's when he and his colleagues “started tsfgpthe
tyres of the vehicles...” (Interview 29, 2006). Thesgects lost control of the BMW and
stopped. The suspects got out and fled the scémereEpondent saw one suspect still sitting
in the bakkie and when he tried to get him out,rérspondent realised he was bleeding and

had sustained a gunshot wound to the back of thd. e firearms of the shottists (total of
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four operational police officials) were still at 88 ballistic experts for testing at the time

this interview was conducted.

Is the use of lethal force legitimate under thaseumstances? The answer would be yes. The
new s49 provides that when the police official oeably believes that his life or the life of
another is in imminent danger, he may use the sacgseasonable force to protect himself or
another. Further, s49 also states that there neustdubstantial risk” that the suspect will cause
imminent or future death or grievous bodily harmastly, the offence committed by the suspect
must be in progress and of a violent and seriotisr@aThis scenario appears to have fulfilled

these requirements.

The crime of theft of motor vehicle had escala®dttempted murder when the suspects fired
upon the pursuing police. In terms of the principfeproportionality, the seriousness of the
offence (attempted murder of police officials) islie weighed against the life of the suspect.
(See Chapter 3 — Specific Crimes at 3.3.3. ii forerdetail.)

In addition, the Use of Force module which introesichree factors in the Deadly Force
Decisionmaking Model, apply to this scenario. Theetbrs are Ability, Opportunity and
Jeopardy. In this scenario the suspects had thiéyabi harm the police officials, they had the
opportunity to kill or seriously injure the policeand the suspects used their ability and
opportunity to place the lives of the police offils in danger. According to the module, the
presence of all three factors may justify the usdethal force (Use of Force: Workbook,
2003:27). See 3.3.4 i for more detail. Therefoeeubke of lethal force by the police officials may
be justified.

The following is a look at the results in termstioé disciplinary and criminal cases of the ten

respondents who where involved in use of lethaldarases. The reported cases were handled in

the following manner.
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Table 15: Disciplinary/Criminal outcome of ten repated UOLF cases

Disciplinary/Criminal Outcome of 10 reported
UOLF cases
0 10
=
w8
e 6
O 6
o
N
¥ 4 3
LL
© 2 1
©)
< 0
Charged Not charged Pending
Responses of Sample

Nine (9) cases reported no disciplinary action makilst eight (8) respondents were charged

but not convicted in criminal court. One case wassding at the time research was conducted.
Question 28: If yes, briefly describe the event/situation whéis occurred.

In this question the respondents where asked toribesthe incident/s wherein lethal force was
used. These incidents were not restricted to sitositwhere only the respondents used his/her
firearm but to incidents where the respondent wasgnt or was witness to incident/s where the
use of lethal force occurred. The diagram and caieg introduced further on will illustrate the

respondents’ role when lethal force was used inrttielent described.

The total number of separate incidents where udetbél force was reported amounted to 18

(related by 14 respondents).

These 18 related cases are summarised as follows:
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. Eleven (11) separate incidents were related where (@) respondents personally used
their weapons and fired shots;

. Three (3) separate incidents were related wherieagnles of respondents used their
weapons and fired shots; and

. Four (4) separate incidents were related whereorelmts attended to serious incidents

where the use of firearms were imminent but noshatre fired.

Table 16: Analysis of 18 related incidents: Typesf@rimes

6% 6% 16% 16% 6% 11% 6% 27% 6%

1 1 3 3 1 2 1 5 1

Info on| Armed | Hi- House | Hostage | Shooting | Domesti | Theft | Police

flarms | robbery| jacking | break- | situation | incident in| c of m/v | attacked
Ing progress | violence

These cases can be illustrated as follows:

Table 17: Breakdown of crimes where lethal force waused

BREAKDOWN OF CRIMES WHERE LETHAL FORCE WAS
USED

6% 6% ., @info on F/arms
B armed robbery
O hijacking
O house breaking
B hostage situation
O Shooting in Progres
B domestice Violen
6% 16% Otheft of m/v
11% 6% M police attacked

27% 16%
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It is evident then that the majority of cases whiethal force was used by the respondents
interviewed occurred when they were respondindhédt tof motor vehicles in progress (5/18 =
27%).

When asked to describe the situation where he letbdl force recently, the respondent in
Interview 20 related how he and his colleaguesdfupon suspects wanted for theft of motor
vehicle in Bloemfontein. He indicated that they eggzhed thébakkie” (which was confirmed
stolen (via a check on the registration plate nuinime police), with their blue lights flashing but
the suspects had failed to stop..they then went into the field and they jumpeahd.we shot,
first warning shots, and then direct on the suspeone of the suspects, | think it was in the leg

or in the back, | can’t remember..(Interview 20, 2006).

According to the respondent, this incident occuigethetime in 2004. The circumstances here
are very similar in description of the sequencednts as had occurred in tBevendercase of
2001 (discussed in detail in Chapter 4 of thisaed®).

The essence of the judgement being that the rigHifd and physical integrity is far more

valuable than that of protecting of one’s property.

Three years after th@ovenderjudgement and its finding, operational police @ls are still
exceeding the bounds when it comes to the usettudlléorce. The research conducted clearly
indicates that operational police officials are adequately trained to make use of lethal force
decisions in line with the legislative requiremeriiie top three specific crimes in which lethal
force was used in this sample population were Taiefbotor vehicle in progress (27%), Armed

Robbery and Hi-jacking (24%) and House-breakingriogress (16%).
An examination into the year that the fourteen oesients, that related use of lethal force

incidents, had completed their Basic Training waantlooked at. Thisevealed the following

interesting situation.
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Table 18: Year of Basic Training: Respondents inveked in shooting incidents

YEAR OF BASIC TRAINING: RESPONDENTS INVOLVED IN
SHOOTING INCIDENTS

7% 7% 706

7%

7%

7%

37%

08890091092 93E94m o600 99 02‘

As illustrated, 37%, i.e. fivé5) of the respondents, attended Basic Trainintheyear 1993.
Two respondents attended in 1994 and the reseafetspondents seem to be spread out from the
years 1988 to 2002.

The Basic Training Learning Programme that waseseed fell into the period from July 2004
to June 2006.

Incidentally when compared to the overall sampleutation in terms of the year Basic Training
was attended, there is a similarity. In both the gharts, the one immediately above (year of
Basic Training Learning Programme of respondentslired in shooting incidents) and the one
immediately below (year of Basic Training LearniRgpgramme of all respondents), the year
1993 had the most number of respondents who heddstl Basic Training. The largest number
of respondents (five (5)) who were involved in stog incidents came from the year 1993,
whilst the largest number of respondents in thim@a population (six (6)) attended Basic
Training in 1993. When this particular group of pesdents was further compared, it was

discovered that in three of the five cases, thpardent himself fired his weapon.
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Table 19: Year of Basic Training: All respondentsm sample

YEAR OF BASIC TRAINING:
ALL RESPONDENTS IN SAMPLE

11% 3% 7%

7%

3%

11%
ot

7% 3% 7% 7% 3%

O76m84085087m388090m91092m93m940906099m(02m(03m 04

Interestingly, none of the 14 respondents who edlatse of lethal force incidents attended the
Basic Training Learning Programme that was disalisgdength in Chapter 3 of this research.
This means that the majority of operational pobffcials fighting crime on the streets attended
Basic Training prior to the changes that occurrethe Criminal Procedure Act and specifically
s49 (2).

It also means that Human Rights training and thes@tion of South Africa, 1996 (Act 108 of
1996) did not play a major role in their basicrirag and yet they are policing communities that

demand such rights. This disparity is a furthercewn regarding the use of force in the SAPS.

This concern is reinforced by results in QuestiGnwihere it was indicated that 25 of the 29
respondents claimed they did not receive any imiserntraining on the amended s49(2). There
appears to be very little or no alignment betwdenRill of Rights, afforded to South African

citizens in the Constitution of South Africa, 19@&t 108 of 1996) and the actual provision of a

policing service in line with these rights of cérzs.

Although Chapter 3 (overview of the Basic Trainihgarning Programme 2004 to 2006)
encompasses human rights and the changes teséhef lethal force legislation, the disparity is
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that the majority of operational police officialshw are serving communities have as yet
attended and received the same Basic Training.

As early as September 2001, the Mistyal. report had recommended inter alia:

. Basic and Refresher training for police officialsHuman and Constitutional rights;
. The roll out of s49 workshops;

. Training on restraining techniques;

. Simulation training; and

. Refresher courses.

The interviews in this study were undertaken in@060five years after the Mistrgt al. report.
And yet it appears that the same situation hasaezl; As mentioned earlier in Chapter 5, the
SAPS paid out R3,7 billion in civil claims for tiperiod 2005 to 2008 (Carter, 2008). The delays

in retraining are proving to be costly, in money @ossibly and potentially, in lives too.

The dramatic change that the country has gone ghrsince 1994 points to the need for urgent
intervention with reference to the training and ipping of police officials in order to police

more effectively in a new democracy and s49 speeidltraining being one of the important
components of the overall thrust of improving tleedls of professionalism and conduct of

operational police members.

Question 29: Were you ever trained regarding the correlation amddifferences between the
use of lethal force during arrest and acting inyaie defence?

This question was analysed as follows:

. 69% answered in the affirmative — having receivathing in correlation and differences
(20 respondents);
. 24% claimed not to have received training (sevepaadents); and

. 7% did not provide an answer (two respondents).

163



The following question sought to unpack the underding on private defence and the use of
lethal force during arrest.

Question 30: If yes, briefly explain the extent of this training

Table 20: Analysis and Explanation: Differences beteen Private Defence and UOLF

during Arrest

Analysis of Explanation: Differences between
Private Defence and UOLF during Arrest
124 10
No. 10
of 81
Resp. 61 24 4 > >
4 3
2
0 . Use of |
Private Letha  Confused Irrelevant Cannot No
Defence Force explain  gitference
explained explained
Responses of Sample

The study indicated that many of the respondentierstood the use of private defence to be
associated with the use of lethal force whilstaaify. The distinct impression on the researcher
was that private defence implied the use of letbede to protect the police official’'s family,

after work hours.

On the question of explaining the correlation andlifferences between the use of lethal force
during arrest and private defence, the followingpmnses were collected from the interviewed
respondents:

“...private defence as in? ...soos by die huis is ditape defence?(seeks approval of

the interviewer). Ja hulle het vir ons gese daar er ...hoe kan ek sis mdeilik nou om

te beskryf (Interview 11, 2006).
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“I can use pepper spray ...use the tonfa ...onlyeafdhlprit resisting an arrest ...not a
firearm” (Interview 12, 2006).

“....er ...say for instance | am at home ....I'm on @esgs and somebody breaks into my
house ...then it puts my life or my wife’s life ol ari the persons inside the house in

danger ...l can use my firearm ...to stop hifimterview 13, 2006).

‘I don’t understand acting in Private defence ....whe.when er...er ...I'm in a very
serious situation. | have to use my firearm, | catrgay it is private defence, actually, I'm
defending my life, it's not about the privacy, i#bout protecting life”(Interview 16,
2006).

Interviewee 18 initially asked the researcher tol&x private defence then went on to say:

“er ...with private defence, | would like when I'mddn’t use my firearm and make an
arrest ...is it um ...more like when | use my peppaysip arrest the guy?(Interview
18, 2006).

These responses reflect that there is apparepthpaunderstanding in respect of the following:

Firstly of private defence;
Secondly, role of lethal force when acting in ptévdefence; and
Thirdly, the relationship between private defennd ase of lethal force when effecting

arrests.

The reason for asking this question in the intevwigas to establish whether police officials

identified the correlation and/or difference betwasesing lethal force when acting in private

defence and the authority the new s49 afforded tingoneventing a suspect from causing future

death and grievous bodily harm.

It is tentatively submitted that the distinctiontween private defense and the use of lethal force

in terms of the new s49 is as follows:
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. Private defence authorises the use of lethal fardecen the life of the police official or

other person is threatened; whereas

. S49 authorises the use of lethal force hokien the life of the police official or any other
is threatened (private defence) and dtsprevent a suspect from causing future death or

grievous bodily harm.

The submission made by the researcher stems flmmtantious issue, admittedly that of the use
of lethal force to prevent a suspect from causumgre death or grievous bodily harm. This
research discovered this provision (the secondtpamthe explanation above is not well

understood by operational police officials.

When deciding to use lethal force to effect ansiyreow can a police official predict that a
suspect can cause future death? Does the actibtie pblice official then depend on a reasonable
set of facts put before court to justify why heidedd the suspect had the potential to cause
future death? As mentioned earlier, nobody wittia triminal justice policy community has
been able to determine thieiture dangerousnessbf a person by even a fifty percent accuracy
(Geller & Scott, 1992:255).

This situation points to the very real practicablgem of police officials in such situations
having to make split-second decisions.

See further discussion in Chapter 5 for differiqggnaons on the matter. What is evident is that
clarity and training on this distinction betweere thse of lethal force when acting in private
defence and when effecting arrests, need to takeeplt will also provide some respite in an
already untenable situation.

The following three scenarios were posed to allnty«nine respondents. These scenarios dealt
with the crime of domestic violence. The reasontf@ focus on domestic violence was that
crimes against women and children were identifiec griority in the SAPS Strategic Plan for
2005-2010.
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However, the ICD reported to Parliament in 2Ga6at“the extent of SAPS’s non-compliance
with the Domestic Violence Act is still atrociou$lCD, 2006:50). The research hoped to

highlight the need to focus on this social ill.

The first scenario entailed attending to a domesgittdence complaint where the wife of a
suspect has bedradly beaten up. The victim identifies the susaat when the police official

tries to place the suspect under arrest, he flEes.interviewed police official was asked to
explain how he would respond in this instance wheispect for Domestic Violence resists

arrest and attempts to flee.

Scenario One

You attend a domestic violence complaint and firad the wife of the suspect has béaally
beaten up. The husband/suspect is outside the gyodée victim identifies/points him out to
you. You approach him, place your hand on his steyuand inform him that you are placing
him under arrest. He pushes you away and flees dbemoad. How would you respond in a
situation such ashis where a suspect for Domestic Violence resigtsst and attempts to flee.

Would you attempt tarrest him and how would you carry out the arrest?

It is encouraging to note that 20 of the resporalé®®%) intimated that they would give chase
after the suspect and arrest him. Fourteen respts@48%) indicated that they would call for
backup/assistance in order to arrest the suspesgeis unreasonable to call for back up and/or
assistance to place one suspect under arrest wioteasly attempting to escape (i.e. not
physically directly resisting arrest). These foarterespondents could be either unsure and/or

overtly cautious.

More encouragingly 21 respondents (72%) indicaked they would not use their firearms to
carry out the arrest of the fleeing suspect (asridwsd in Scenario 1). The remaining 8

respondents (28%) stated that they would use mimirituice and not their firearms.

"2 Full article may be accessedhétp://www.icd.gov.za/reports/domestic_violence@806.pdf
Titled: Domestic Violence Report to Parliament tioe period January to June 2006
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However, one respondent (3%) indicated that he avéik a warning shot to stop the suspect
from fleeing. Interviewee 14 stated that:
“He continue er ...running away, you have to makeaanmg to him... then by shooting
to a person, you have to give a first warning tpegison, if he does continue ...then you
have to, you have to shoot to a person but to éjum so that ...can overcome the ...the

...running ....with his continue, continuing of runnangay....” (Interview 14, 2006).

Four respondents (14%) indicated that they woutdrrelater if the suspect runs away. Six
respondents (20%) indicated that they would adthsecomplainant of relevant action that she

could take.

Scenario Two

In the same scenario, you are attending the comptafidomestic violence and find that the wife
of the suspect has bebadly beaten up. The husband/suspect has a firearthe premises but
it is not on his person. According to his wife, prior to yaurival, he threatened to shoot her.
He is standing outside th@operty. The victim identifies/points him out w@uy You approach
him, place your hand on his shoulder and inform thiat you are placing him under arrest. He
refuses to consent to the arrest and does not evab@. Explain what you would do next.
(Section 49 (2) (b).

In the same scenario, the wife of the suspect basliadly beaten up. The husband/suspect has
a firearm on the premises but it is not on his @ersAccording to the wife the suspect did
threaten to shoot her. The suspect refuses to obtsehe arrest and does not co-operate. The

police official had to explain what he would do hex

An overall majority of 25 respondents (86%) indezhthat they would not use their firearm but
use minimum force to arrest the suspect. Furtheregpondents (83%) indicated that they will
definitely arrest and charge the suspect. Twen@) (2spondents (69%) indicated that they
would seize the firearm. These results are encowgaand in line with the Domestic Violence
Act, 1998 (Act 116 of 1998) requirements whioter alia provide for the following:
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. Section 3 of the Domestic Violence Act, 1998 (Adi6lof 1998) authorises a peace
officer to arrest a suspect for domestic violent¢ha scene of the incident without a

warrant; and

. Section 9 of the Act provides for the seizure ohgsin domestic violence incidents.

In terms of s49, the police official is authorised arrest the suspect, using the reasonably
necessary and proportionate force to overcome asigtance because there is substantial risk
that the suspect may cause future death or griekoddy harm to the victim. Moreover, the

crime of domestic violence did involve life thresiteg violence.

Five respondents (17%) indicated that they wouwdtdr get an enquiry be held (institutetd)
determine whether the suspect is fit to possesearin. The Domestic Violence Act, 1998 (Act
116 of 1998) (section 9) outlines that affidavitaynbe put before court regarding the suspects
state of mind or mental condition and his/her medion to be violent to show that the suspect is
not a suitable candidate to be in possession odram As indicated in the Mistry, Minnaar
Redpath and Dhlamini report (which looked at thée rof the criminal justice system in
excluding unfit persons from firearm ownership) @2@3)/* in terms of the Arms and
Ammunition Act (Act 75 of 1969), section 11, the B& may declare a person unfit to possess
an arm if the person “threatened or expressedntieation to kill or injure him or herself or any
other person”.

Scenario Three

You attend a domestic violence complaint and fivad the wife of the suspect has been badly
beaten up. The husband/suspect is outside the gyodée victim identifies/points him out to
you. She also informs you that he has a firearm @andr to your arrival, has threatened to use
it. You place a hand on his shoulder and inform that you are placing him under arrest. He
pushes you away and attempts to flee. How wouldgspond in an instance like this where an
armed suspect for Domestic Violence resists ammest attempts to flee. Would you arrest him

and how would you carry out the arrest. Explaireffisi.

3 Full report can be viewed http://www.smallarmsnet.org/issues/regions/qunipaydf
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In the same scenario, the wife/victim informs tlodige official that her husband has a firearm
and, prior to police arrival, had threatened to iis€he suspect pushes the police official aside
and attempts to flee. The police official was adowgly asked to explain how he/she would
respond in such an instance where an armed suspaatincident of Domestic Violence resists

arrest and attempts to flee.

The analysis of this question was challenging &srésponses were varied. Each category is
calculated from the total number of respondentthefsample population (i.e.10/29 = 34% and
so on). In other words, some respondents gave tif@reht responses and each response was
counted separately.

. Ten (10) respondents (34%) will shoot if the suspraws with 2 respondents willing

specifically to shoot to kill if the suspect dralis/her firearm (interviews 11 and 13)

. Ten (10) respondents (34%) indicated that they aplproach suspect with their weapon
drawn;
. Nine (9) respondents (31%) will not use their firaaand opted to use minimum force to

arrest the armed suspect;

. Eight (8) respondents will arrest and charge theearsuspect

. Eight (8) respondents (28%) will wait to be shobetore they shoot;

. Seven (7) respondents (24%) will call for backup;

. Seven (7) respondents (24%) will fire a warningtsho

. Six (6) respondents (21%) will not shoot the arrsespect for Domestic Violence
. Four (4) respondents (14%) will shoot at the arfilesging suspect

. Three (3) respondents (10%) will shoot suspediénieg.
The significance and interpretation of these respsrare discussed as follows. The expected

‘correct’ response to Scenario 3 being that thaecpobfficials would pursue the suspect with

their own weapon drawn.
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However, in this scenario it would be advisabletfar police officials not to shoot at the fleeing
suspect unless their lives or anyone else’s lifes wa immediate, life threatening danger.
Moreover, the suspect is known and can be tracddaersted at a later stage. The arrest of this
suspect is necessary but minimum force should beidered first in order to effect the arrest.
The wife should be removed (from the home to alaicsafety) and a formal case registered. It
is not advisable to fire a warning shot at the sasprhe suspect should not be shot under these
circumstances at all yet in the responses fouroreggnts indicated they would have decided to
do just that.

Scenario 3 is the scenario that outlines a caseendggravated Domestic Violence — wife beaten
— assault with intent to do grievous bodily harrs baen committed and she was threatened with
a firearm. There is no imminent (immediate lifeethtening) danger. Whilst it may be argued
that substantial risk exists or that perhaps tlepatt may cause future death, the researcher is
still of the opinion that minimum force should tiree applied before the decision to use a
firearm is taken. Judge Kriegler Ex Parte Minister of Safety and Security and OthbBrdRRe S

v Walters and Another 2002 (4) SA 613 (G&hled nine points for clarity to police officials
when use of lethal force is to be considered (seap@r 4 (SALR, 2002) for more detail on

these nine points).

In Scenario 3 the following specific points of Waltersjudgement apply:

. where it is necessary to arrest, only necessacg fioray be used to effect the arrest;

. where force is necessary, only minimum force tedfthe arrest may be used (in this

scenario therefore minimum force should first bestdered);

. the degree of force to be used must be proportionthle threat of violence to the arrestor

or others and the nature of the crime the suspesttapected of having committed;

. the shooting of a suspect merely to arrest is gexchin very limited circumstances only;
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. under ordinary circumstances such a shooting igeaonitted unless the suspect poses a
threat of violence to the arrestor or others omisuspected of having committed or
threatened to commit an offence of serious boddyh (the suspect is not a threat to

police officials but has committed a crime of sagdodily harm).

The judgement in th&/alterscase meant that a police official may not shoat t¢eing suspect
merely because they (the suspect) will escape ahédway and not be arrested. Furthermore,

that a firearm may be used to effect an arrest ontler certain very limited circumstances.

Question 31: Is there any other information about the use dfdétforce and Section 49 you

would like to add?

The feedback and analysis of this question was yaopener because it revealed the
respondents true feelings and thoughts in resgabkeachanges on the use of lethal force during
arrest. The thematic coding for this question wadalenging task since, being an open-ended
guestion, the responses were very varied. A sumwifatye responses to this specific question is

provided below:

. 24% (seven respondents) believe that people (axdititizens) and (criminal) suspects
have more rights than the police; and

. Four (4) respondents related incidents where ttwieagues had used lethal force in the
execution of their duties and as a consequencg, ttiemselves had been negatively
affected.

To establish why the use of force is viewed so teglg, a review of each response is given as

follows:
» The respondent related an incident where two ofcbifeagues (police officials) shot at

suspects in an ATM robbery — the incident left ¢hseispects dead. Both police officials have

been charged, convicted and imprisoned as a refstiie shooting. The respondent indicated
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that he“feel bad about s49"(sic) (Interview 4, 2006). It appears that thepmeslent fears
that if he became involved in such a situationtdoe may be arrested and incarcerated.

The respondent related that a colleague attendimgnaplaint was shot, and in another

incident, a colleague was robbed of his servicmpvgith a toy gun. In the latter incident, the

police official was also shot (with his own fireamfter it had been taken from him). The

respondent also related an incident where a calkeags robbed of his state vehicle and his
service pistol in Zamdela, Sasolburg in 2001. Adogg to the respondent the police official

in the latter incident was too afraid to use hisdrm (Interview 6, 2006). It appears that the
respondent believes that police officials are mstiand/or helpless to tackle crime. They feel
that they cannot defend themselves.

The respondent and his colleagues came under aRatike returned fire. This incident left
one police official and one suspect dead. The mdgat is aggrieved that senior officers
attended the scene and treated the respondentisdlleagues poorly (dismissively and
with suspicion) at the scene (Interview 17, 20063ppears that the respondent believes that
the use of lethal force is frowned upon by senamks in the SAPS. He possibly also feels

like operational police officials are not backeddanior officers when lethal force is used.

Respondent related a story where reservists atleadene prior to his arrival. When the
respondent arrived at the scene, the complaina fipon the respondent and his colleague.
When interviewed, the complainant stated that geenvists had told him théaif there’s
anything moving in your yard, you can shoot it..(Z006, Interview 20). Respondent

believes that police officials are not properlyiriea.

Further to this point the responses also revedlatd1% (two (2) respondents) indicated that the

police are‘not covered” or are not protected by the amended S49 whenubeyethal force in

the execution of their duties. Some comments regguithis aspect are given below:

A respondent indicated that..people think that now they got more power than..us

sometimes ...l feel that they have more rights thammwyself because now people are

173



more _protectedhan us.” When commenting on the Bill of Rights, the respamtdstated
that“....you have to think humanly ....but what about mdederve to be treated like

human (sic)’(Interview 2, 2006).

. Another respondent on the same point reflected“thatwet net ‘n bietjie word ....meer

verander....as jou as ‘n polisieman er....hoe kan eteseover”(Interview 11, 2006).

It appears that police officials feel that the ns#® (legal aspect) does not afford them the

necessaryprotection” or “cover” to effectively perform their tasks.

* 34% (ten (10) respondents) believe that the rigiitthe police have been limited by the
amended S49;

The following discussion complements the aboveudision where police officials indicated that
they do not feel that s49 protects them when thegdnto police effectively. Some of the

responses to this question are quoted and discass®etlows:

. One of the responses was that suspects have momer pmd more rights than police
officials (Interview 2, 2006).

. “Most of police members in the service, they waly shey are unhappy, their hands have
been cut by the ....the new laws, they will tell g/s0, their hands have been cut because
we cannot act, even though if you have to intertegdne suspect ...you can not
even...what do they call it...choke him or what,. the suspect...if he is nice, he will deny
it, you can never force him to speak the truth...mo#tite officials...our hand has been
cut...detainees have more rights than the policeiafl$i....ICD will take steps against

the police officials.”.(Interview 8, 2006).

It appears as if the police official feels thatd&ese he can no longer choke a suspect to speak the
“truth”, his rights as a police official has been limitéidis a gross violation of the suspect’s

constitutional rights if he needs to tmhoked” to speak the truth. See Chapter 3 overview.
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One respondent stated tHparliament must try to be secret things (sic) wligsncome to
cases like this...government must see the dangehadif {Interview 9, 2006). The
respondent further stated that it is useless ty @firearm because you can never use it.
It seems that by going public with the amendmens4® and the introduction of the
Constitution to the nation, the respondent belighes the rights of police officials have

been restricted.

Another respondent intimated th&lis moelik, hierdie human rights maak dit baie
moelik....” (Interview 11, 2006). Human rights is the cornamst@f the Constitution,
considering the chequered political past of SouificA and its gross violation of human
rights, it is of concern that the respondent sdes grotection of human rights as
restrictive. (See detailed discussion on Human Righ4.2 in Chapter 4 of this study.)

“I would say this s49 is more of a burden ...itofcts the criminal not the
policeman....”. This respondent further stated it was like s49 WRstting me in
handcuffs...like er....I dont the use why we cgums with us...might just help to give us
tonfa and say hey go out and do your work(lnterview 15, 2006). Clearly the feeling
here is that the police official feels helpless &mtrated with the new s49. Again, the

issue of the suspect being protected by the nevatahnot the police official, comes up.

When asked why he felbad” about the amended s49, one respondent statethéhat
new s49 hashandcuffed” him. He related that when called to attend a camplat a
tavern where a woman was assaulted, he had begoke by the patrons. They told
him to “Shoot! Or are you afraid to shoot....but you've gbé firearm?...that is why |
say | hate that amendment total...er..section @8terview 19, 2006). The police and
policing operations have come under scrutiny innée democracy and the Constitution.
These are one of the experiences police official&eho be equipped to deal with, namely
changes regarding the use of lethal force and fonuduman Rights.
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. Another respondent also felt quite strongly abdnat tights of police being limited by
s49. He said:
“l think it's a bunch of crap because the police mieer's hands are tied behind their
backs and the suspects know that. All the peogdruknow that we're not allowed to
shoot...that’'s why the crime is so high because lthegn’'t got any respect for the police
because the police hands are tied behind their bastkmetimes I'm scared to use my
firearm....I'm not familiar with...the...the...fine prinf 849...thats why I'm telling

you...I'm not using my firearm anymore.(literview 20, 2006).

This discussion above reflected on some of the emscthe respondents shared as to why or
how they feel limited by the new s49. The followiage other findings in the study.

. Seven percent (two (2) respondents) display an veisus _therh (own emphasis)
understanding of the situation;

. Six (6) respondents are in fear of losing theisjdlihey use lethal force;

A consistent theme that emerged was of both fediaager. Some examples are:
— “I'm gonna be charged with murder...I may lose my.jobhose gonna feed by kids
at home...."(Interview 15, 2006).

— “I'm afraid to use my firearm because there’s soamu.problems after that, all the
investigations and maybe discharge..(lfiterview 18, 2006). This respondent was
very uneasy during his interview. He said tHatad reason to use but | didn’t use it
because of this bloody s49 — so my life was in elabgt | didn't want to lose my
job”. He went on to say th&#roblems lie with judges...we need to educate the
judges to find in favour of police officials becaugu can’t argue with a man who
wants to kill you. I am not his doctor, I'm theesgtop him from committing a crime.
Judges are condemning police officers acting ire liof duty”. (The respondent

appeared to be visibly angry and upset) (Inten28y2006).

176



— The following respondent indicated that:..on the end of the day, you gonna lose
your job for them, for another person’s stuff....iist about....doing the right thing
anymore, its about getting the policeman out obla gr getting a loop hole in what
he did wrong...policeman is also just a normal persgou can only
take...(expletive)...up to a poinfinterview 29, 2006).

These comments are emotionally charged and exgiressense of frustration, helplessness but
also fear and anger. It appears from these respdhaethe use of lethal force has had a wide

spectrum of influence on their lives, both professily and personally.

Seven (7) respondents stated they were too scaeskttheir firearm;

» “police officers are too scared to use firearmse.tno” (Interview 5, 2006);

* “.1 know people who have died because they....these vafraid to use their firearms”
(Interview 6, 2006);

* “...my life is worth more to me than the arrest.. Il to catch him later...it's interesting to
see how it works so....performance.(laihg pause) (Interview 15, 2006). The researcber g
the distinct impression that the respondent wamdedonvey that perhaps his life was of
more importance than making the arrest and thas ot prepared to sacrifice his life to
fight crime. Also that perhaps the lethal forcauaiion has had a detrimental effect on his

desire to fight crime.

The inextricable link from these responses is #tidtough crime might be escalating or staying
at unacceptably high levels, the commitment bygeotbfficials to effectively police, has waned.
Could these beliefs and perceptions be reflectgubar service delivery and delayed response to
complaints? The following findings also reflectshitisfaction and a fear to use lethal force.

Eleven (11) respondents stated they have beconmaive@nd appear demoralised, while two

(2) respondents fear that they will go to jailhky used their firearms. It is noteworthy that the
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ICD reported the following statistics for SAPS mearsowho were charged criminally over the

last three years as follows:

. In 2005/2006, a total of 1 643 police officials weharged criminally (ICD, 2006:69);

. In 2006/2007 a total of 1 787 police officials fdagiminal charges (ICD, 2006:69); and

. The 2007/2008 ICD Annual Report showed that 2 16lice officials faced criminal
charges (ICD, 2008:58).

These reported statistics of the ICD reflect tharé has been an annual increase in the number
of police officials facing criminal charges. Itisasonable then to assume that the respondents

are fearful that their actions, if contrary to tae/, may result in their prosecution.

Four (4) respondents stated that the service wifes because they will delay their response to

serious complaints;

Twenty-one percent (six (6) respondents) gave spaese to Question 31s(there any other
information about the use of force and Section@®would like to add?)

So the question is: what do these respoilisessrate? The majority of operational police oféls

in the sample population indicated that the newis49miting”; does not protect dicover”
them; is a'burden”; and that it (mainly/only) protects criminals. Jhieel vulnerable and fear
reprisals such as criminal charges and dismissHbaiuspension or even have any promotions
blocked — all of which may result if they use ldtf@ce. It is evident also that commitment to

policing in this type of culture has been seriowfgcted.

It appears that the majority completed their basiming well before 2000. The breakdown of

the year the sample population attended Basic ifigims illustrated below:

. 24% (7 respondents) were enlisted between 1979 29
. 45% (13 respondents) were enlisted between 1990 99l
. 10% (3 respondents) were enlisted between 1992 60d
. 21% (6 respondents) were enlisted between 2002 @Dl
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Therefore the majority of the sample of respondemiderwent Basic Training well before the
amendment to s49.

This knowledge coupled with results from Questiénwhich indicated that 86% did not receive
in-service training on the use of lethal force, nedhat the majority of operational police
officials who completed their basic training aft€¥95, are largely untrained on aspects of the
amended s49 and the use of lethal force. The opurats dramatically reformed in 1996 with the
arrival of a democracy and a new Constitution. ifheact of having the majority of operational
police officials who have not been re-trained afte# amendment to the use of lethal force,
policing in a new democracy which intensely focusashuman rights and which has amended

the use of lethal force, is indeed disconcerting.

The Basic Training Learning Programme for SAPS had to be reconstructed in line with
policing in a democracy with its new laws. Howevaolice officials who policed in the old era
have not had re-training and any requisite skilgedopment of any significance, as is clearly
illustrated in this research. This assertion ispsuied by the responses to questions 15 and 18.
As follow up research it would be interesting topkexe how this sample population group
results would fare when compared to other poliergps in the country.

This line of thinking generated some interestingsjions. Are the majority of police officials on
ground level facing the same predicament? Whatbeadone to address this situation? Could
this situation be linked to the reason for the geatably high crime levels in our country? Is it
easier for criminals to commit serious and violenimes and get away with perpetrating them
because they know their right to life is protecéed the police cannot shoot at them when they

are escaping? Are criminals using (exploiting) #iigation to their advantage?

In terms of the use of lethal force, the new s4® apeaks dfsubstantial risk” (s49 (2)(b)) that
the suspect will cause immediate or future deathefarrest is delayed. So the question here is:
How does a police official determinsubstantial risk’as mentioned in the new section? And
doing or making that judgment call ‘on-the-spurtoé-moment’
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Each situation is unique and different people radpdifferently to certain situations. Precedent
as set by the courts is often followed, where ezde is judged on its own merit. The response
from the respondent in Interview 4 challenges dydbat. He stated that:
“While I'm still running, | can shoot them to [irthe back. So | know that thing is there.
So | feel bad. If I'm going for armed robbery, ink about what if | shoot that guy, or
that guy shoot me while he was running towards dr&ction then I'm came at the back
(sic). Then....er...I'll be a loser then he will be mner...because they will send you to
jail. You lose the job. You were doing the jobymu lose the job, you go to jai{2006,

Interview 4).

He cannot be exactly sure that his course of adtidhe heat of the situation is the correct one,
which is compounded by the fact that there is nonrdfor human error. The absence of
guidelines for operational police officials osubstantial riskis a great concern to many police

officials and other observers.

Another interviewee related an incident where Heetsed he could have used lethal force stating
that:“l had reason to use but | didn’t use it becausehi$ bloody s49 — so my life was in danger

but | didn’t want to lose my job{Interview 28, 2006).

The same respondent indicated that:
“Problems lie with judges.....we need to educatejtiges to find in favour of police
officials because if criminal (sic) is armed andshaeen shot because you cant argue
with a man who wants to kill you. | am not his dockm there to stop him from
committing a crime. Judges are condemning polifieert acting in line of duty (2006,

Interview 28).

A complete overview of the analysis of the reseaeshilts led to the identification of three main

areas of concern. They are introduced below.
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6.3  Major research findings

The research focus was on evaluating the trainfngperational police officials in SAPS after
the amendment to s49 of the Criminal Procedure 2877 (Act 51 of 1977). Apart from the
actual training requirements as provided by and payed to the Basic Training Learning
Programme (June 2004 to July 2006), other areastdacern were also identified. These

findings were grouped together and are discusséallagss.

6.3.1 Majority of the operational police officials have rot received training on the use of
lethal force and its legal implications

The majority of the respondents did not meet thlguirements for the use of lethal force as

outlined in the Basic Training Learning Programrivlare specifically, as referred to firstly in

Chapter 3 (3.3.3 v), Criminal Procedure: Learn&igside (2004) where the police official is

expected to_identifyand_applysections of the Criminal Procedure Act, 1977 (Bttof 1977)

(own emphasis).

Secondly, in Chapter 3 (3.3.4.i), the Use of Fdecesenter's Guide (2004), where the police
official is expected to use appropriate force tbald and enforce the law and protect people and

property.

Although this may be logical because the curricutould not have remained the same over the
years, it is obvious that the changes in respethefConstitution and lethal force have not been
filtered down to the grassroots of the SAPS. Re$serrsults indicate that the majority have not
received re-training on the use of lethal forceerathe amendment to s49 in 2003. Eighty-six
percent of the population did not receive any indse training whilst 79% did not attend a

workshop or other training intervention (see quesfi5 and 17). One of the specific outcomes is

to make use of force decisions that meet legalresgéional and public requirements.

So too, not one of the respondents quoted a siafgeant applicable case law that dealt with the
use of lethal force (see questions 7 and 8 of aisaBbove). Moreover, 86% have not attended
any in-service training and 82% have not attendgdveorkshop on the use of lethal force after

the amendment to s49.

181



Interestingly, 100% (all respondents) stated traihing on the use of lethal force is necessary
and 100% indicated they will be willing to atteristtraining.

Practical firearm training (66%) and training oredhy (31%) on the use of lethal force was
suggested by respondents. Chapter 1 of this rdsstudy provides that the concept of training
“....can be regarded as a systematic and plannec®gsdo change the knowledge, skills and
behaviour of employees in such a way that orgaioizak objectives are achieved” (Erasmus &
Van Dyk, 1999:2).

The terms “substantial risk” (s49(2)(b)) needs uatg#arification. Police officials are not trained
or inadequately trained on this requirement. Tlseaech results indicate that operational police
officials in the sample do not possess the relekantvledge on the amended s49 nor the skills
and attributes necessary to use lethal force tobebrerime. Many of the police officials
interviewed were unable to make a split-secondsitatibased on the aspect sfibstantial risk’

and to further consider its implications in the&sponse to violent crime.

The majority of police officials interviewed areetlefore untrained and cannot make appropriate
use of lethal force decisions to effectively poliog responding to violent crime. This is a
marginal gap in the information on the use of letlsace between the content in the Basic

Training Learning Programme and the knowledge efdperational police officials interviewed.

It must, however, be noted that the majority of rafienal police officials in the sample
attended/received basic training before 2004. lhitexh, 69% of the research population have
served in the SAPS for over ten years (see ChépteQuestion 3). Now with the Constitution
being 12 years old, the amended version of s49gbfwe years old and the Basic Training
Learning Programme that was reviewed for this stoeing two years old, one can assume that
the up-skilling of this majority of operational jp# officials has been seriously neglected. The
situation is unacceptable and in conflict with @enstitution of South Africa, 1996 (Act 108 of
1996) and the rights afforded to citizens of thertoy.
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This means that there is great disparity in thesttutional needs of the country and the actual
skills and expertise of operational police offisialhey are clearly not in a position to deliver a

quality, professional service under these circuntsa.

6.3.2 Majority of the operational police officials did not receive Human Rights training

The research results revealed that training on HwuRights and Policing has been neglected.
The analysis of the results from questions 11 ghddhfirm this finding. In totality, 89% of the
respondents interviewed did not contribute meanithg{51%) to the question on Human rights
and Policing, of which (38%) claimed to have reeeiwno training on the subject at all. Four
respondents (14%) indicated in their responsescen&io 3 that they would shoot the armed
suspect although the suspect posed no direct thredid not cause imminent life threatening

danger as he attempted to flee. The suspect wagkand could be arrested later.

Operational police officials need training on how make use of lethal force decisions by
striking a balance between the interests of so@ety extent to which he or she limits certain
rights when s49 is put into operation. This reseamyvealed this factor to be a major deficit
between the Basic Training Learning Programme &edrésponses of the operational police
officials.

Human rights are the cornerstone of the Constitutiat is a concept that cannot be separated

from policing. Urgent intervention is required g area (see recommendations in Chapter 7).

6.3.3 Overall negative perceptions and disposition on thamendment to s49 and the use
of lethal force

The general perceptions of the respondents int@edeaegarding the use of lethal force are very

negative. There appears to be apathy, discontenfiean if not anger in some cases.
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The analysis of the findings from the responseQuestion 31 substantiates this position. An

extract of some of the perceptions and beliefsar®llows:

“suspects have more rights”

its “us versus thein

“rights of the police are limitéd

“police are not coverédnot “covered”, i.e. legally or organisationalbyotected by s49
if they use lethal force);

fear of job loss;

“unhappy or “angry’ with the amendment to s49;

too “scared to use firearin

have becomerfegativé and “demoralisett

fear of being jailed if they use their weapons;

say Service will suffef because they willdelay their response to serious crime.

It is evident that this situation needs urgentrivgation. The overwhelming impression gained

from the interviews is one of a feeling of helplesss and being unable (prevented from) to act

decisively a feeling of having their ‘hands tiedt).appeared as if the interviews provided a

much-needed opportunity for interviewees to veeirtifrustrations with the system as well as

with those who interact with the legal system.

In support of these findings, the Misyal report of 2001, also on the use of force by mambe

of the SAPS that was conducted in seven policieg&m Gauteng, also revealed that:

“criminals have more rights than the police”
“our hands are tied by the law”
The Constitutioriis like a rope around the police’s neck”

Some of the respondents fégetting into trouble” (Mistry et al 2001, 47-51).
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The key question then would :bks there any correlation between these negativeep&gons,
poor morale and fears and the crime statisticspantide response times to serious and violent
crime? Clearly the absence of support and guidémesgbe even resources) may have led to the
feeling of helplessness amongst those who are teghéc enforce the very law they could be
prosecuted by. The unfortunate result of thesesfead perceptions means that many of the
operational police officials interviewed have inbvery little commitment and passion in their
duties and policing responsibilities to combat emdl crime. This circle of uncertainty carries
with it the tendency to blame others suclpakce management, the public, the system and so on
— one wonders who takes responsibility eventuallifé reality appears to be that operational
police officials are not coping with fulfilling theluties they are empowered to carry out, as

expected of them by society.

6.3.4 Some operational police officials delay their resptse to serious and/or violent crime
for fear of using their firearms
The research findings in this study indicate th#3ten respondents) believe that the rights of
the police have been limited by the amended s49reSipondents are in fear of job loss if they
use lethal force. Seven respondents stated theg toer scared to use their firearms. Eleven
respondents stated they have become negative amoralesed. Two respondents fear that they
will go to jail if they used their firearms. Fouespondents stated that the service will suffer
because they will delay their response to serioosptaints. One respondent stated the
following:
“Those people that writing this new law.....they nmgsut into the field and see how its
working outside.....its easy to sit behind the desk\arite down a new law something
like that...if I know for instance that the suspscaimed or suspiciously armed....and at
the end of the day....you might say no let him go.lifenis worth more to me than the
arrest....I'll try to catch him later....its interesgn to see how it works
so....performance...Igng pause). When asked by the researcher if this a general
feeling or did the respondent himself hold thesavgi, the respondent stated that it was a

general feeling and that his colleaguestalk about it all the tim&(Interview 15, 2006).
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Another respondent on the same note stated:
“...policemen say if | respond to serious cases ofied robbery, | will take my time if |
can’'t use my firearm...s49 in some cases made seteioeery bad especially because
guys don’t know what to do on s49...if they shootesom they get into serious trouble.
They avoid a situation than get into trouble fdr {interview 5, 2006).

Police officials need to make split second dectsierso he/she needs to be well versed in s49
and its provisions to make decisions in line with taw — yet 86% have never received training

on new s49, while 79% did not even attend a worksto the new law (see above Question 15

for detail).

This situation is unacceptable and criminal. Inth# modules of the Basic Training Learning
Programme reviewed, the back page has a copy GARS Code of Conduct. The first bullet of
the Code of Conduct provides that the police dadfishall serve:

» with integrity, render a responsible and effectservice of high quality which is

accessible to every person and continuously stowerds improving this servicé.

From the research conducted it does not appeas 8w b- police officials are in fear of arriving

at a serious, violent complaint where it may bevitadle to use their firearms — they believe that
wrongful action on their part may lead to a severpact on their careers, salary, rank, status,
livelihood, families, etcetera. The impression galirfrom the responses indicates the majority
feeling of:‘why risk using your firearm when you have so mtrtose’. Rather arrive late at the

incident when there is no serious risk — perhapssiiispect will already have escaped — the
detective can follow up and investigate the cat®.ldust where does that leave the victim in the

scope of things? What about the fundamental rightse victim?

This type of callousness/fear/insecurity of theigmlofficial may result in the loss of life or
serious injuryof the victim. Can the SAPS afford to go on thisy®@ahe Code of Conduct also

" From the research this does not appear to beesddter discussion of research findings and
recommendations).
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mentions the police’s undertaking to uphold andgubthe fundamental rights of every person.
Research reveals that this is far from the case.

In the Walterscase the Constitutional Court held that the righife, human dignity and bodily
integrity are both individually and collectivelyefoundation of the value system upon which
the Constitution is based. If this very foundatistompromised, thefthe society to which we
aspire becomes illusionary(SALR, 2002:631 at G).

6.4 Summary

In the responses there are overall perceptiongaf, fhence the delay in response to serious
crime, the expression of uncertainty (about s4%iprons) and generaapathy. Clearly this
research indicates that police officials do notwnshen and how to use their firearms when

faced with dangerous, life threatening situations.

The majority of police officials interviewed arerafl to use their firearms. There is fear of

reprisals such as fear of being charged, jaildul|ges and/or being killed.

This negative disposition of the majority of thelipe officials interviewed is of concern. The
research conducted has indicated that many opeé&htioolice officials clearly delay their
response to serious crime for fear of reprisalkely use the firearms. As discussed in Chapter 3
(3.3.3.1), the failure to act where there is a lejay to act positively may also be deemed to be
acting unlawfully.

Police officials who therefore fail to immediatelyspond to serious, life threatening crime are

acting unlawfully and may be prosecuted. So toeirtbonduct would be contradictory to the
provisions of Section 205 of the Constitution oi8pAfrica, 1996 (Act 108 of 1996).
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A further general perception arising from the reskeaesults is one of discontent. There was not
one respondent who was positive about the chariges19) and the future of the police. There
was generally a poor response to the changes ictineinal Procedure Act, 1977 (Act 51 of
1977) and the amendment to s49.

What is troubling is the delayed response that saraeengaged in when they have to respond to
serious and/or violent crime. There seems to beregption with most of the respondents that if
police management is not concerned with their géfatning, why should they place their own
lives in danger or be concerned with protectingecghThe existing data and research conducted
supports this view.

Operational police officials are not adequatelyinid to use lethal force. The fact that the
majority of operational police officials in the spl@a were “older” or served for over tgears
was a surprise. In Chapter 7 a number of recomntiemda generated by the findings in this
chapter, will be put forward for consideration.
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Chapter 7
RECOMMENDATIONS AND CONCLUDING REMARKS ON
IMPROVING THE TRAINING OF OPERATIONAL POLICE OFFICI  ALS
ON THE USE OF LETHAL FORCE IN THE SAPS

7.1  Introduction

The purpose of this research was firstly, to eueltiae training of operational police officials on

the use of lethal force in the SAPS. In order tavarat a reasonable conclusion to answer this
guestion with some fairness, the researcher saitad@mining the legislation (s49) and the
Basic Training Learning Programme content and poga that with what the “new” law

prescribes.

An in-depth study directed at answering the resequestion involved inter alia:

* a review of the Basic Training Learning Programmengé 2004 to 2006) on the use of

lethal force;

» areview of the legal framework on the amendeda$4Be Criminal Procedure Act, 1977
(Act 51 of 1977) and

» the interviewing of 29 operational police officiadxtrapolated from two provinces by

one-on-one interviews.

The focus was to determine whether they were adelyuiained to make use of lethal force
decisions in line with legal and organisationaluiegments. The study revealed some shortfalls
such as the complete absence on the use of latha# ©f operational police officials. By
implementing these recommendations it is hoped ttiatraining needs of operational police

officials will be addressed and the service dejivarthe SAPS will be improved.
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The research is valuable because it provides re@dations on future training needs on the
use of lethal force for operational police offisaFurthermore, it served to identify a gap in the
knowledge and skills of operational police offisialSuggestions on the way forward are
recommended accordingly. This study will benefg tiovernment, citizens of the country and

operational police officials in general.

This chapter provides a summary of the chapterstiheg with recommendations based on the
interpretation of the data. It encompasses theiamsnof theresearcher based on the information
obtained in the studys well as the views of operational police offigiihe respondents). These

recommendations therefore serve as a guideline only

7.2  Summary of chapters

Chapter 1 introduced the rationale for the reseaidie new democratic order heralded
significant changes in the South African legal ordene such change was the birth of the
Constitution. The arrival of the Constitution of Blo Africa, 1996 (Act 108 of 1996) caused a
ripple effect of change throughout the South Afmidagal system. An example would be that
whilst the Constitution of South Africa, 1996 (At8 of 1996) protected the right to life, the
Criminal Procedure Act, 1977 (Act 51 of 1977) s294dllowed for a fleeing suspect to be shot at
(with the attendant possibility of killing such éieg suspect) in order to secure his/her arrest for

future appearance in a court of law.

In Chapter 2, the research methodology employetthenstudy was described. The qualitative
study involved the use of semi-structured, one-o@-aterviews with operational police officials
in the Gauteng and Vaal Rand areas. Twenty-ninporgients took part in the in-depth
interviews which took between 1 to 1 ¥2 hours focheaterview. In the probability sampling
(random), any member of the population (target gytsad an equal chance of being included in
the sample. An interview guide was compiled whiobulsed on various aspects of training on
the use of lethal force. The data was analysed Btlistically and thematically. Various

research problems arose and were effectively detut
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Chapter 3 dealt with the review undertaken of tlsi® Training Learning Programme that was
implemented at the SAPS Training Institution, Pretofor new police recruits for the period

July 2004 to June 2006. The review focussed spadifion use of lethal force training provided

to recruits. Some of the learning material was uised in detail namely the Regulatory
Framework (Law and Policing) and Fitness and St&etival (use of force). Included in this

chapter are the unit standards provided for by SAFS

Chapter 4 looked into the South African legal fraraek on the use of lethal force. It provides a
backdrop on the history of Human Rights and commentinternational perspectives. Chapter 2
of the South African Constitution of South AfricB996 (Act 108 of 1996) (Bill of Rights) is
discussed and this leads to tBeuth African Police Service Act, 1995 (Act 68 &95) which
also guides use of lethal force in policing. A fgwoundbreaking case laws on the use of the
lethal force are discussed. These influenced apaated orthe changes to s49 of the Criminal
Procedure Act, 1977 (Act 51 of 1977). The chaptatsewith a discussion on how the courts

view the use of force.

Chapter 5 compares the old s49 to the new sedti@xplores different opinions on the use of
lethal force and these are linked to the Basicningi Learning Programme. In particular the
deadly force decision making model is discussededkas the “grey areas” in the legal arena on
s49.

Chapter 6 summarised the data collected in theoorere interviews. Various themes were
identified in the process, namely:
» changes in behaviour of operational police offEialhen responding to serious crime
after the amendment to s49;
* recommendations to improve/introduce use of leftvade training for operational police
officials;
» results of real life use of lethal force situati@xgerienced by police officials;
» training on human rights and use of lethal force a

» general perceptions on the amendment to s49 angsthef lethal force.
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The analyses and interpretation of the responses d@ne simultaneously. The results of the
interviews were compared to the Basic Training bhewy Programme use of lethal force
requirements and the legal framework to establisbtier the theory was supported or rejected

by the data. Chapter 7 introduces recommendations.

7.3 Recommendations: What is needed in the SAPS?

This research had a problem-centred approach tagbef lethal force in the SAPS, i.e the use
of lethal force was the dominant concern of operati problems by a specific group

(operational police officials). If properly diagrems and high level skills are identified — the
concerns around the use of lethal force after tmermment to s49 may be successfully

addressed.

7.3.1 Dire need for clarity on the “grey areas” of the nev s49

The grey areas referred to here are the following:

. The principle of “proportionality”;
. “future death”; and
. “substantial risk”.

As discussed in Chapter 5, how does a policeiaffaetermine whether a suspect will cause
“future death”. Futuré‘dangerousness”(threat of causing a death) of a suspect cannot be
accurately predicted (Gellar & Scott, 1992:255)ttBthe Police and the Department of Justice
need to seek, obtain, agree and communicate ctarithe areas of concern.

Whilst the delay from 1998 to 2003 (five years) nmaye been unavoidable for various reasons,
the last four years after the amendment to s49ldhoave warranted an intensive drive to
address these issues. Ready or not, delays lilse e not beneficial to both the ministries of
Justice and Safety and Security. Neither is itdaibeneficial to police officials. The importance

of the role of inter-departmental agencies is @luai order to serve and protect the country.
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It appears that the amendment has been finalisexppropriate or not. Immediate inter-
departmental support is needed to drive alignmedt serve the needs of government and its
people. Urgent training intervention on the parthed SAPS is required to do what is necessary

to provide training and up-skilling of its memb&osconform to the new law.

Legal experts need to clarify the legislation amdppse an interpretation so that operational
police officials can be up-skilled as soon as gassiln this way, valuable and appropriate

training on the legal stance can take place witinéaiiate effect.

This recommendation must first be implemented. Whaealized and/or addressed, it will
support the following suggestions on improving Basic Training Learning Programme and the

Use of Lethal Force Training Program which folloedow.

7.3.2 Introduce a specific use of lethal force training pogramme for operational police
officials

A gap was identified between the Basic Trainingrbeay Programme requirements in respect of
use of lethal force and the actual training of afienal police officials on use of lethal force.
This research reflects that the use of lethal fareéning in the SAPS is disjointed. The
misconception that practical skills coupled witle tAct and a copy of its amendment (s49) are
adequate to train operational police officials hownake decisions using the appropriate levels
of force in a given situation. This fallacy may testly, not only to the police services but to

ordinary citizens.

The content of the Basic Training Learning Prograun the use of lethal force was juxtaposed
with the legal framework on lethal force. It is @ent that the Basic Training Learning
Programme is too vague and the “grey areas” aremudcked, clarified or fulldiscussed. This
could be as a result of the absence of an apptepnierpretation of the new s49. An operational
police official cannot arrive at a sound decisionvehether or not to use his/her weapon in the
absence of such clarity. Hence, the general negdisposition in the sample population. (See
Chapter 6 for detail).
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Further, the majority of operational police offisianterviewed attended Basic Training before
the amendment but they were not re-trained by whyneservice training or attending a
Workshop on the amendment to s49. Based on infasmagceived from the respondents, no
practical or theoretical training material was dissnated to police officials other than a
(legalistic) National Instruction on the matter.idt evident that drastic measures need to be
implemented to address this situation in ortteeffectively provide those police officials who
attended training before 2003, with the relevaravedge and skills on how and when to use

lethal force in line with organisational and legaduirements.

The research conducted has revealed that mose gddlice officials interviewed attended basic
training before the arrival of the 1996 Constitatiand subsequent amendment to s49 in 2003.
And yet they have not received training and devalept to bring them up to speed with the
changed political and legal landscape. Coupleditodituation was the “..profound changes in
the training and development field in South Africa.(Erasmus & Van Dyk, 1999:xv). These
changes being the promulgation of the South AfriQaualifications Authority Act, 1995 (Act 2

of 1995), outcomes based education and unit stdadatc.

Secondly, an investigation conducted by the Inddpeh Complaints Directorate (ICD)
undertaken in 2002 indicated that police readily teir weapons to stop fleeing suspects whilst
not under imminent life threatening danger (AnnBaport, 2002-2003). According to Adv. K.
MacKenzie, the then Head of the ICD, it was thedbalf the ICD"“that the lack of training on
how to implement this Act(s49), has contributed to the high number of deafhe ICD went

on to add that refresher firearm argimiulation” training was necessary. The research for this
study revealed that the majority of the responddalis operational police officials) are not
appropriately or inadequately (lack of) trainedtba amendment to s49. (The results indicated
that 86% did not receive in-service training whi% did not attend a workshop on the

amendment either).

Thirdly, the results of the research conductedis $tudy, has confirmed that there is a general
lack of training on the use of lethal force.
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The aforementioned discussion is supported by Li#g8603:1) who appropriately states that
“to expect a civil service to undergo transformatiovithout substantial retraining is very
unrealistic”. Inevitably, it is predicted that improved trainimguld boost confidence, alleviate

fear and theincertainty presently so prevalent in policing.

The benefits of training, as described by Erasmu¥&h Dyk (1999:33), ensures that the
enterprise (organisation) and the employee beasfd whole. The police service would benefit

and probably save on legal and civil expenseseif #pproach to this situation changed.

It is suggested that in order to close the gaptifieth between operational police officials who

were trained before and after the amendment toas48e of Lethal Force Training Programme
should be introduced. This training must include émtire scope of the use of lethal force. This
means that in addition to the current training e tegal requirements, scenarios and limited
practical skills, operational police officials negdining on how to write statements and present

evidence in court to justify the level of force ytapplied and under what circumstan€es.

It would be advisable to target those police offieiwho passed Basic Training Learning
Programme before 1996. The research revealed thatlapment in the following important

subjects is necessary:

. Human rights and policing;

. Theoretical study on the use of lethal force;

. Practical training on the use of lethal force;

. Simulation Training; and

. Statement writing and testifying on the decisionise lethal force.

> Refer to article Integrated use-of-force trainippgram — Focus on Training ifthe FBI Law Enforcement
Bulletin for more detail. See reference listttp://findarticles.com/p/articles/mi_m3197/is n86yai 11199334
November 1996.
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It is suggested that the SAPS employ several msthodonduct a training needs analysis to
identify the organisation’s training needs. Thidl ensure that the needs of crime fighting police
officials are valid. In addition, unnecessary exgieme on training and other resources could
then be avoided. It is suggested that the Nadlaodslel for training, also called tHeritical

events model’be considered for this process (Erasmus & Van 9R9:41).

Whilst it may be advisable to provide this typetm@ining to the entire service, those units that
respond to crime as first responders, such as lyiagFSquad, Community Services Centre
personnel and the Crime Prevention Unit shoulddresiclered to receive this new training (and
re-training) first.

Theory based approach to training

In terms of a more theoretical based study, thevesit unit standards from the SAQA approved
learning programme related to Human Rights andute of lethal force should be extracted.
Minor alterations and additions need to be madeugiomise the program according to specific
policing needs. A program is then designed to ashieompetency in the identified unit
standards for human rights and the use of lethakefoThe inputs from the legal experts on a
proposed interpretation on s49 to be included enttieory part of the program. The introduction
of such a program with a focus on police safety @adty on legal framework as per Chapter 4,
will serve the interests of the service well. Bru@d02d:5) informs that in the United States the

killings of police declined with the improvementspolice safety.

Scenario-based role-playing

The training programme also needs to be basedeoprévious decided case laws (Chapter 4).
Actual scenarios based on these cases, as weall@d ahooting incidents of operational police
officials, need to be discussed and reviewed (a sagly approach to training with trainees role-

playing in simulation exercises of incidents andrég drawn from the South African context).
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The challenge here could be that there is no eag®h the present interpretation on the new s49
since its amendment. The “grey areas” referredattiez, have not been tested in court. It is
difficult to train police officials on the use obrice without a definite, clear interpretation. But,
this could be resolved by the proposed interpratatif role-players suggested above. However,
case decisions on the amended version may wellpatsode added suppoirt implementing a

training program.

Practical and/or simulation training

The physical fitness standards of the operatiordice official, is of utmost importance.
Standards for acceptable levels of fithess nedx teet. These fitness standards may be linked to
the SAPS Performance Enhancement Process and amc@uy regular competency tests.
Further, it is suggested that this process is nmredsand performance be rewarded or incentive
based. In terms of the Use of Lethal Force Traiftnggramme, training innarmed combat and
restraining techniques is also necessary. Politieia$ need to be equipped to use minimum
force before considering the option of making uktheir weapons if the situation warrants (last

resort option).

There is a dire need to develop simulation trainfFay the purposes of this research, simulation
training essentially means setting up mock scesai training police officials to make split
second decisions by responding in line with legad &luman Rights provisions is a necessity.
The SAPS cannot afford to ignore the need for type of intervention on use of lethal force.
Simulation training on the use of lethal force waillow the police official to perform his/her task
on a high standard in an actual situation. Thig paiksitively contribute to his/her competency
levels. In an article, Sanow (2001:64-68) discushiferent training courses in controlled and
survival force that are offered by the United Staiational Standardized Training Association
(USNSTA)® The USNSTA developed a national training standiardhe use of force that starts
at physical force and escalates to lethal force. ff&ining is varied from hand-to-hand combat to

the use of lethal force.

® View complete article atww.controlledforce.com/articles/article16.pdf
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One of the training methods used in the programithalves the use of force from physical to
lethal force, is the Firearms Training Simulat@ining. This training program is a computerised
simulation programme that allows police officiats ‘respond” to a range of life threatening
situations. The Mistnet al. report (2001:69) on the use of force also stromglyommended
Simulation Training to help police officials tbnculcate split-second decision making and
critical assessment of life-threatening situations”

Simulation training will combine the theory (knowfge) and practical training (skills) of the
operational police official when he decides (atités) whether or not to use his/her weapon in a
simulated scenario. This process is ternfadplied competence (Erasmus & Van Dyk,
1999:149). It is suggested that the top ten crifgessaned from the crime statistics) per province
are extrapolated and training scenarios on eaeldeveloped accordingly. All operational police
officials in the respective province then to barted in line with the greatest risk he/she may

face when on duty.

Police officials who do not meet with the standandsrespect of the theory, practical and
simulation training should perform duties indoos & limited period. He/she may then be
allowed to re-train and retest to meet with the petancy requirements.

It is suggested the Use of Lethal Force Traininggpkgmme be linked to relevant unit standards
and the National Qualification Framework. Policdiamls should be awarded credits upon
successful completion of the program (which canaben into account for promotion purposes,

and towards further higher education study).

In support of the above recommendation, the ICID8B6) recommended that s49 workshops
are needed fofclear and concise explanation and definitions bé twhole Section 491t was
further suggested that these workshops deal wilctioal aspects such as case studies, role-

playing, simulation training and weapons handlimgning.’’

""View full report athttp://www.icd.gov.za/documents/2003/annualrepapfi(accessed 1/3/2009).
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7.3.3 Upgrade the Basic Training Learning Programme to irlude specifically the
correlation and/or difference between Private Defece and the use of lethal force
when effecting an arrest

When asked if there is any correlation and/or défifice between the use of lethal force during

arrest and acting in private defence, many undedstioe use of private defence to be associated

with the use of force whilst off duty. It appeahnsit the use of the term “private” refers to the use
of lethal force whilst police officials are off dutlt may also imply that operational police
officials understand private defence to be appledb those circumstances where they (police
officials) use lethal force to protect their faredi i.e. there must be a relationship (private and
personal/family link) between the person who actedl the person whose interest was
threatened. But, as provided for in the module uwlicussion this is clearly not what acting in
private defence is about. A detailed discussioneapp at Question 30 in Chapter 6.3nv

Mokoena(1976:162), was also quoted to indicate that agmersay act in private defence to

protect another person, although there is no cglabietween the person who acted and the

person whose interest was threatened (General ipleacof South African Criminal Law,

2004:27). An intervention that clarifies the usel@thal force and its relationship to private

defence and effecting arrests will provide someféb any misunderstandings.

7.3.4 Upgrade the Basic Training Learning Programme

The following recommendations are made towards avipg the Basic Training Learning
Programme of June 2004 to 2006. This section camgrés the recommendation made above in
7.3.2.

Of the total of 11 themes referred to in Chapteor8y four themes relating to the use of lethal
force were reviewed in detail. They are the ovewd the SAPS (background), the Principles
of Policing, Regulatory Framework of Policing anthEss and Street Survival.

In the Principles of Policing (Chapter 3), the fwat the police have no legislative or judicial
powers needs to be driven home in order to cldmtfy they see their role in the crime fighting
process.

However, the research revealed that operationatepadfficials feel powerless in that they
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perceive that they cannot protect themselves apiptefy — their idea of appropriately seems to
be that they are not allowed to use their weapidmlsthey previously (pre-1994) did. However,
they need to understand and adapt by changingwasirof policing to fall in line with a more

human rights orientated and respect for the lawagmi.

The Regulatory Framework addresses the Generaiples of South African Criminal Law. In
it the failure to act where there is a legal datyatt positively may also be deemed to be acting

unlawfully, is mentioned.

From the research conducted in this study it iarbfeevident that police officials are afraid of

using their weapons, use of which becomes a higtdly occurrence when they need to respond
to serious crime. They deliberately do not resppraimptly to emergencies where firearms are
used, e.g. armed robbery, violence, etcetera. yatgh a failure to act promptly is contrary to
what is expected of a police officer on duty. Pelafficials are duty bound to act/respond to
emergencies yet the research findings of this stoodgveyed attitudes of apathy and an
intentional delayed reaction due to the policectdfs’ fear of reprisals or sanctions (legal and

disciplinary by the organisation itself).

When compared to the Basic Training Learning Progna (for the training period 2004 to
2006), the module on the Use of Force (2003) styoagnphasisester alia that police officials
must ‘master the principle of appropriate use of foragjart from having extensive knowledge
of police powers conferred upon the police offidigl law. The module introduces the deadly
force decision-making model, namely: Ability, Opfumity and Jeopardy. This is introduced via
the 'S’ in AITEST which represents ‘Scale for usk force and shooting decisions’. The
presence of all three — Ability, Opportunity and@ardy — may justify the use of lethal force. |
am of the opinion that the deadly force decisiorkim@a model may be appropriately used to
explain subsection 2(c) of the new s49(2) and nhestconsidered in future training and

development of operational police officials.
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This issue needs to be addressed in future trasmagintervention. The onus to respond is upon
the police official, failure to respond must redalprompt disciplinary action. So too, the onus

to clarify the issue around the amended s49, is geaior management of the SAPS.

The “grey areas” discussed in Chapter 5 of thisaesh, also need to be unpacked and clarified
in more detail. The Basic Training Learning Progmaenreviewed did not effectively illustrate
the principle of proportionality, substantial rikfure death, etcetera. Six case laws were cited
in the program that dealt with lethal force andstisi encouraging. These case laws should be
presented as scenarios and enacted by simulabonsciusion in the Basic Training Learning
Programme. The AITEST and its principles were vwaigvant. It addresses officer safety and
assists police officials in making appropriate &tforce decisions as it includes scenarios such
as armed robbery. However, a clear understandiagtktie use of lethal force must be strictly

necessary and unavoidable does not come througrewttugh emphasis.

The reason for this could be that the amendmentomés signed into law in 2003, one year
before the Basic Training Learning Programme hasecinto effect. Nevertheless, this does
little to justify the absence of any form of traigion the subject of the majority of operational
police officials interviewed in the research. | amt sufficiently convinced that the Basic
Training Learning Programme addresses the neegwlafe officials engaged in operational

work."®

7.3.5 Improve the morale and poor perceptions on thuse of lethal force in the SAPS

It is recommended that senior management in the SSAdress the general negative

perception/attitude of operational police officials the use of lethal force (see Chapter 6).

In addition, the researcher is of the opinion thate is an urgent need to boost the confidence of
police officials presently and alleviate fear amdtertainty in respect of the use of lethal force, a

phenomenon that is evidently prevalent in curpaticing in South Africa.

8 The review of the Basic Training Programme in Gaag refers.
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It is the opinion of the researcher that the paamdiing of the amendment to s49 in the upper
echelons of the government, may have contributatlisosituation. The controversy on the use
of lethal force coupled with a national instructihich states that a signed copy is to be placed
on the member’'s personal file (Annexure 1) statmg/her acknowledgement of receipt and
reading of the instruction (but without receivingydormal practical training), may be perceived
as intimidating to police officials with referent® their understanding of its (s49) implications

and implementation at ground level.

It appears that many are not applying for the pmsibf the “sacrificial lamb” or wanting to have
their name on the next decided case law. The mofalee police officials interviewed was low
and their general disposition indicated that thgonitg of them have a negative view to the
changes to s49. It is suggested that a forum mtedeto allow the free exchange of ideas. An
internal process such as an information hotline bgget up to receive such queries. The centre
may then advise and/or counsel police officialshow to deal with their concerns around the

implementation of the amended s49 and other pedgiroblems that they may be experiencing.

7.4 Summary

If the recommendations are implemented, it will yemret operational police officials from
contravening the very laws they are responsibleufdrolding, which resulted in th@ovender
case in the first place. Furthermore, the SAPS sa¢ on expensive legal battles and use this

money to invest in one of their most important harapital i.e. operational police officials.

The research objective was to explore whether dipea police officials are adequately trained
to make use of lethal force decisions in line wigal and organisational requirements. As
illustrated, this research question was tested Wgluating the Basic Training Learning

Programme (June 2004 to 2006), exploring the |égahework and engaging in one-on-one
interviews with operational police officials. Themparison analysis clearly identified a gap and
further illustrated that the majority of operatibrolice officials in the sample group are

presently not adequately trained to make use baldbrce decisions that are in line with legal

requirements.
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In order to tackle this concern, it is recommentied SAPS management urgently take note and
implement corrective action to retrain and up-s&plerational police officials, especially those

who entered the service before 1996. Future amgas$earch into this situation could include an
investigation into cases where police officials disethal force after the amendment to s49.

Court decisions may also be used to periodicalguauate the training on the matter.

In addition, the poor morale of police officialsutd be researched to determine its root cause

and take corrective action to address it.

203



LIST OF REFERENCES

BOOKS, PUBLICATIONS AND JOURNALS

Ayoob, M. 1991. Explaining the deadly force deaisid'Justifiable Homicide”. Part 3:
http://findarticles.com/p/articles/mi_m3197/is n86¥ai_11199334 (accessed on
10/09/2006 at web addresgtp://www.findarticles.com

Ayoob, M. March 1992. Explaining the deadly foraeci$ion: “Self defense in a nutshelPart

10 - Lethal Force Column.
http://findarticles.com/p/articles/mi_m3197/is n37/ai_12462185 (accessed on
10/09/2006 at web addresgtp://www.findarticles.com

Arnspiger, B. R. & Bowers, G. A. 1996. Integratesetof-force training program: Focus on

Training The FBI Law Enforcement Bulletin  November.
http://findarticles.com/p/articles/mi_m3197/is n86¥ai_11199334 (accessed on
10/09/2006). Web addred#tp://www.findarticles.com

Barak, G. 2000Crime and crime controlUSA: Greenwood Press.

Becker, A. 2002The utilization of firearms within the DSO Enviroemt: A legal perspective.
Unpublished Report.

Bekker, P. M., Geldenhuys, T & Joubert, J.et.,al 1994.Criminal Procedure Handbook.
Lansdowne: Juta & Company, Ltd.

Boston Police Department. 1993se of Deadly ForceRules and Procedures. Rule 3@Braft
as of 9 November 1995).
http://www.cityofboston.gov/police/pdfs/rule303.p@iccessed on 10/09/2006).

Branford, W. 1994.The South African Pocket Oxford Dictionary of Cutrdenglish Cape

Town: Oxford University Press.

Bruce, D. 1999. Why we can’t give the police maredower.Sunday Timesl9 September.

Bruce, D. 2000. Heavy hand of the I&Bowetan14 April.

Bruce, D. 2001. Putting lethal force in its rightfilace.Sunday Independerit2 August.

Bruce, D. 2002a. Stopping cop Killing: Lessons dinditations of SA researchSA Crime
Quarterly, 2:13. November. Brooklyn: Institute for Secui@tudies.

Bruce, D. 2002b. Lethal force ruling provides gesatlarity, but questions remaiS8owetan 28
May.

Bruce, D. 2002c. When is it OK to kilBowetanl17 April.

204



Bruce, D. 2002dThe legal framework on the use of lethal force fieating arrest: A new
Section 49'Braamfontein: Centre for the Study of Violence &wetonciliation. March.

Bruce, D. 2002e. Time to end impasse on the usslwdl force Business Day22 February.

Bruce, D. 2003a. Raising the bBusiness Dayl7 September.

Bruce, D. 2003b. Resolving legal grey area on Usketbal force essentiaBusiness Day22
May.

Bruyns, H., Kriel, J., Minnaar, A., Mistry, D., Ry, K. & Snyman, R. 2001Guidelines for
research proposal writing. Masters and Doctoral @&ints. Florida: Technikon SA,
Faculty of Public Safety and Criminal Justice.

Butterworths Statutes of South Africa. 2000:11\8lume 7. Durban: Butterworth Publishers

Carter, C. 2008. Ngakula slammed for SAPS' R3.1bwgles.Pretoria News 14 August.

Department of Safety and Security. 19%hite Paper on Safety and Security 1999-2@¢pe:
CTP Book Printers.

Department of Safety and Security. 200®jakula tables report on Domestic Violence.Act
Media Statement. (accessed 13/12/2002).
http://www.icd.gov.za/media/2002/domestic.hif@ccessed on 17 January 2009).

Du Plessis, A. 2001The use of force in the furtherance of justice:ti®ac49 of the South
African Criminal Procedure Act 51 of 1977aper presented to th2" World
Conference: Modern Criminal Investigation, Orgadize&rime and Human Rights. ICC,
Durban: 3-7 December.

Du Plessis, A. 2004When can | fire? Use of lethal force to defend prop SA Crime
Quarterly, 8: 1-3. Brooklyn: Institute for Security Studies.

Du Toit, E., De Jager, F.J., Paizes, A., Skeen,@Q.& Van der Merwe, S. 199Commentary
on the Criminal Procedure AcKenwyn: Juta & Co, Ltd

Eldenfonso, E. 196&rinciples of Law Enforcemeniew York: John Wiley & Sons, Inc.

Erasmus, B. J. & Van Dyk, P.S. 199Braining Management in South Africa™ Edition.
Southern Africa: International Thomson Publishing.

Geldenhuys, T. 1997. The use of force.Nel, F. & Bezuidenhout, J., (ed€policing and
Human RightsCape Town: Juta.

Geller, W. & Scott, S. 199Deadly Force: What we know. A practitioner's deskerence on

police-involved shooting®Vashington: Police Executive Research.

205



Hall, H. V. & Whitaker, L. C. 1999Collective violence: Effective strategies for assag and
interviewing in fatal group and institutional aggson Florida: CRC Press.

Hoffmann, L. H. & Zeffertt, D. T. 1983.The South African Law of EvidencBurban:
Butterworths.

Hosten, W. J., Edwards, A., B. Bosman, FC&urch, J. 1995Introduction to South African
Law and Legal Theorysecond Edition. Durban: Butterworths Publishétg) Ltd.

Hughes, G. 1998Understanding Crime PreventiorODpen University Press: Buckingham —
Philadelphia.

Independent Complaints Directorate. 2008hnual Report 20Q3 Undated. Pretoria: ICD.
www.icd.gov.za Accessed 15/01/2009.

Independent Complaints Directorate. 200Rjakula tables ICD report on Domestic Violence
Act. 13 November. Media Statemewivw.icd.gov.za Accessed 15/01/2009.

Independent Complaints Directorate. 20&Xecutive Summary to the ICD Report on use of

force and violence by SAP39 April. Media Statementwww.icd.gov.za Accessed
15/01/2009.

Independent Complaints Directorate. 20@Bmestic Violence Report to Parliament for the

period January to June 200@Jndated. Pretoia: Independent Complaints Diret#or
(ICD). www.icd.gov.za Accessed 17/01/20009.

Independent Complaints Directorate. 20@hnual Report.Undated. Pretoria: Independent
Complaints Directorate (ICDywww.icd.gov.za Accessed 15/01/2009.

Independent Complaints Directorate. 20@nual Report.Undated. Pretoria: Independent
Complaints Directorate (ICDwww.icd.gov.za Accessed 15/01/2009.

Independent Complaints Directorate. 20@¥hnual Report.Undated. Pretoria: Independent
Complaints Directorate (ICDywww.icd.gov.za Accessed 15/01/2009.

Joubert, C. 199%pplied Law for Police OfficialsTechnikon SA: Florida.

Joubert, C. 2001Applied Law for Police Officials2™ Edition. Lansdowne: Juta Law.

Joubert, C. 200Rpplied Law for Police Officials?™ Edition. Lansdowne: Juta Law.

Kleyn, D. & Viljoen, F. 1996 Beginners Guide for Law Studenkenwyn: Juta & Co.

Leggett, T. 2003What do the police do? Performance measurementtlaa@®&APSISS Paper
66. Brooklyn: Institute for Security Studies. Fedmy

206



LexisNexis. 2000.Butterworths Statutes of South Afric@;11-13. Durban: Butterworths
Publishers.

Maepa, T. 2002. How much might is rigl8A Crime Quarterlyl: np. July.

Masuku, S. 2002. Prevention is better than curetrésking violent crime in
South Africa.SA Crime Quarterly2: 5-6. November.

Mathebula, F.M.L. 2002Mulayotewau understand the South African ConstitutHatfield:
SAFPUM Publishers.

Minnaar, A. 2003. The murder of members of the Bafrican Police Service: Some findings
on common causes and practical preventative séepa.Criminologica: Southern African
Journal of Criminology16(3):1-23

Minnaar, A. &Mistry, D. 2003. Unfit to own a firearm? The roletbe police in firearm control.
SA Crime Quarterly4:31-36. June.

Minnaar, A., & Mistry, D. 2006. Dealing with the eiof force and stress-related violence by
members of the police: Some observations from t&derase studies in Gauteng Province,
South Africa.Acta Criminologica: Southern African Journal of @inology 19(3): 29-63

Minnaar, A., Mistry, D. and Redpath, J. 200he Use of Force, International Standards and
S49 of the South African Criminal Procedures Aai 81 of 1977)Unpublished Extract.
Institute for Human Rights & Criminal Justice Stesti Technikon SA.

Mistry, D. & Minnaar, A. 2003. Declared unfit to oma firearm: Are the courts playing a role?

SA Crime Quarterly6: 27-32. December.

Mistry, D., Minnaar, A., Patel, C. & Rustin, C. Z0Criminal Justice Research Methodology:
Short courseFlorida: Technikon South Africa.

Mistry, D., Minnaar, A., Redpath, J. & Dhlamini, J001.The use of force by members of the
SAPS: Case studies from seven policing areas ingaguJnpublished Research Report.
Florida: Institute for Human Rights & Criminal Jiegt Studies, Technikon SA.

Mistry, D., Minnaar, A., Redpath, J. & Dhlamini,2ZD02.The role of the criminal justice system
in excluding unfit persons from firearm ownershignpublished Research Report.
Florida: Institute for Human Rights & Criminal Jiegt Studies, Technikon SA:
December

Motala, Z. & Ramaphosa, C. 2002onstitutional Law: Analysis and cas&sape Town: Oxford

University Press.

207



Mouton, J. 2001How to succeed in your Master’'s and Doctoral stadRretoria: Van Schaik
Publishers.

Murray, C. & Soltau, F. 1997 he Constitution of the Republic of South Afric@9@. Annotated
version.Wynberg: Constitutional Assembly.

Nel, F. &Bezuidenhout J. 1995uman Rights for the Polic&Kenwyn: Juta & Co, Ltd.

Nel, F. & Bezuidenhout, J. 199Policing and Human RightKenwyn: Juta & Co. Ltd.

Pike, M. S. 1985The principles of policingLondon: The Macmillan Press Ltd.

Sanow, E. 2001. Survival force seminbaw & Order Wilmette49(6): np. Np: United States
National Standardized Training Association (NAICS).

SAPA. 2008. Police not complying with Domestic \énte Act.The Citizen25 November.

Smythe, D. 2004. Missed Opportunities: Confiscabbmweapons in domestic violence caseA.
Crime Quarterly,10:19. December.

Snyman, C. R. 199Criminal Law. 2" Edition. Durban: Butterworths.

Snyman, C. R. 199Triminal Law. 2" Edition. Durban: Butterworths.

Snyman, C. R. 200€riminal Law Case Book3® Edition. Lansdowne. Juta & Company, Ltd.

South Africa. 2004. Judicial Matters Amendment BillGovernment Gazette27001, 18
November. PretorigdGovernment Printers.

South Africa. 1998 The Domestic Violence Act 1998, Act No. 116 of 19@Bovernment
Gazette19537, 2 December. Pretoria: Government Printers

South African Police Service. Circular. 20G&pecial Service Order relating to the use of force
in effecting an arrestReference 18/5/1 (1/1/4/1(5). Pretoria: Office tbé National
Commissioner. 18 July.

South African Police Service. 20(trategic Plan 2005-201®retoria: Government Printer

South African Police Service. 200&esearch in the ServicéNational Instruction 1/2006.
V01.00. Pretoria: Strategic Management: Managentestvices, SAPS. Issued by
Consolidation Notice 2/2006.

South African Concise Oxford Dictionar®002. Cape Town. Oxford University Press (Souther
Africa).

South African Qualifications AuthorityJse of a handgurnit Standard 10748. Pretoria: South
African Qualifications Authority.

208



South African Qualifications AuthorityHandle and use a handgumnit Standard 119649.
Pretoria: South African Qualifications Authority.

South African Qualifications AuthorityDescribe the relevance of human rights and demacrat
practices in South African societynit Standard 119662. Pretoria: South African
Qualifications Authority.

South African Qualifications AuthorityJse primary weapons for medium to high-risk assault
team operationdJnit Standard 115319. Pretoria: South African (fications Authority.

South African Qualifications AuthorityAssess the compliance of various bodies with human
rights and democratic standarddJnit Standard 123435. Pretoria: South African
Qualifications Authority.

Steytler, N. 1998Constitutional Criminal Procedure: A Commentary thie Constitution of the
Republic of South Africal996. Butterworths: Durban.

Technikon SA. 2000Code of Ethics for research at Technikon $&ction 7. December.
Florida: TSA.

Technikon SA. 2001TSA Reference Method: Abridged VersiBlorida: TSA.

Unisa. 2004.Reference Method for Unis@lorida): Abridged Version 3¢ Edition. Florida:
Unisa.

Unisa, 2000.Introduction to the Theory of LawStudy Guide ILW101-4. Department of
Jurisprudence, Unisa. Pretoria.

Van Heerden, T. J. 198htroduction to Police Scienc®retoria: Unisa.

Van Niekerk, G. J. & Le Roux, B. 2000he origins of South African Lavtudy Guide FLS
101-V. Pretoria: University of South Africa.

Welch, J. 1999.Justifiable homicide: A critical analysis of s4®irectorate for Special
Operations (DSO), National Prosecuting Authoritppublished Report.

Welch, J. 2003Revised section 49: Before and after 18 July 2DiBectorate for Special
Operations (DSO), National Prosecuting Authoritypublished Report.

Welman, J. C. & Kruger, S.J. 20Research Methodology for the Business and

Administrative Science€ape Town: Oxford University Press.

209



CASES LAWS: SOUTH AFRICA

Ex Parte Minister of Safety and Security and Othkr®ke S v Walters and Another 2002 (4) SA
613 (CC).The South African Law Reports. Cape Town, Wettashahnesburg and
Pretoria: Juta & Co, Ltd.

Govender v Minister of Safety and Security 20019A)273 (SCA)The South African Law
Reports. Cape Town, Wetton, Johannesburg and Rréiaa & Co, Ltd.

Government of the Republic of South Africa v Basateb Another 1996 (1). SA 355 (9he
South African Law Reports. Cape Town, Wetton, BllyiJohannesburg and Pretoria:
Juta & Co, Ltd.

Macu v Du Toit 1983 (4) SA 629 (Ahe South African Law Report€ape Town, Wetton and
Johannesburg: Juta & Co. Ltd.

Matlou v Makhubedu 1978 (1) SA 946).(Ahe South African Law Reports. Cape Town,
Wynberg and Johannesburg: Juta & Co. Ltd.

Raloso v Wilson and Others 1998 (1) BCLR 26 (N®ge South African Law Reports. Cape
Town, Wetton, Belville, Johannesburg and Pretahiga & Co, Ltd.

S v Barnard 1986 (3) (SA) 1 (Alhe South African Law Reports. Cape Town, Wettod an
Johannesburg: Juta & Co, Ltd.

S v Makhwanyane and Another 1995 (2) SACR 1 (T@&).South African Law Reports. Cape
Town: Juta & Co, Ltd.

S v Martinus 1990 (2) SACR 568 (Ahe South African Law Report€ape Town,
Wetton and Johannesburg: Juta & Co, Ltd.

S v Mogohlwane 1982 (2) SA 587 (The South African Law Reports. Cape Town, Wettod an
Johannesburg: Juta & Co. Ltd.

S v Van Wyk 1967 (1) SA 488 (Ahe South African Law Reports. Cape Town: Jutad Gd.

CASE LAWS: UNITED STATES OF AMERICA
Tennessee v Garndi71 (1985) US 1

210



STATUTES: SOUTH AFRICA

Constitution of South Africa, 1996 (Act 108 of 1996

South African Police Service Act, 1995 (Act 68 8B5).
Domestic Violence Act, 1998 (Act 116 of 1998).

Criminal Procedure Act, 1977 (Act 51 of 1977).

Firearms Control Act, 2000 (Act 60 of 2000).

Judicial Matters Second Amendment Act, 1998 (A@ ©£1998).

SAPS BASIC TRAINING LEARNING PROGRAMME (2004-2006) MODULES

South African Police Service, 2008outh African Police Service (OvervieWhit
Standard 11974. Pretoria: South African Police Berv

South African Police Service. Undate@®rinciples of Policing: Apply crime prevention
principles in crime prevention related dutié¥etoria: South African Police Service.

South African Police Service, 200@eneral principles of South African Criminal Lawedrners
Guide. Unit Standard 11977: Identify and explaiedfic and
Statutory Offence®retoria: South African Police Service.

South African Police Service, 2008pecific Crimes: Learners Guide. Unit Standard 1797
Identify and explain specific and Statutory Offenderetoria: South African Police
Service.

South African Police Service, 200daw and Policing: Learners Guide. Unit Standard 799
Identify and apply relevant knowledge about the ilmgeneral related to
policing. Pretoria: South African Police Service.

South African Police Service, 200&tatutory Law: Learners Guide. Unit Standard 11977.
Identify and explain specific and statutory offesicBretoria: South African Police
Service.

South African Police Service, 200€riminal Procedure: Learner's Guide. Unit Standard
11978: Identify and apply sections of the CrimirRdocedure Act.Pretoria: South
African Police Service.

South African Police Service, 200&itness and street survival. Use of Force: Preseste
Guide. Unit Standard 14131: Use appropriate foroeuphold and enforce the law and

protect people and propertfPretoria: South African Police Service.

211



South African Police Service, 2008Ise of Force: Workbook. Unit Standard 14131: Use
appropriate force to uphold and enforce the law gmitect people and property.
Pretoria: South African Police Service.

South African Police Service, 2008love tactically in pairs during police operationgnit
Standard 1412%retoria: South African Police Service.

South African Police Service, 200Bhysical control of suspectBretoria: South African Police
Service.

South African Police Service. Undatedrowd management: Learner’'s Guideretoria: South
African Police Service.

South African Police Service, 200@/eapon skillsStudy Unit 1-Z88Pretoria: South African
Police Service.

South African Police Service, 200W0eapon skills:Study Unit 2-RAP 401Pretoria: South
African Police Service.

South African Police Service, 200@0/eapon skills: Study Unit 3- Musler 12 Gauge Shatgu
Pretoria: South African Police Service.

South African Police Service, 200W0eapon skills: Study Unit 4- R5 RiflBretoria: South

African Police Service.

INTERNET WEBSITES
The African Charter on Human and Peoples’ Righi§.72

http://www.diplomacy.edu/africancharter/achartetrarasp(accessed 25/07/2007)

Boston Police Department.http://www.cityofboston.gov/police/rules.asp(accessed on
10/09/2006)

Canadian Charter of Rights and Freedoms. 2007.
http://www.efc.ca/pages/law/charter/charter.tertlfaccessed 25/07/2007).

Case lawshttp://butterworths.saps.org.za/lpbin21

Country Profile for South Africa. 200#ttp://www.mbendi.co.za/land/af/sa/p0005.htm
(accessed 25/07/2007).

Department of Labour. 1998. Skills Development AGt,of 1998.
http://www.labour.gov.zgaccessed 04/04/2007).

Domestic Violence Act, 1998 (Act 116 of 1998jttp://www.pmg.org.za/minutes/20010821-

212



progress-report-implementation-domestic-violendeasao-maintenance-act-customary
(accessed on 17/01/20009).

Firearm Competency Assessment and Training Centre.
www.fcatc.co.za/standards/standards. (dietessed on 15/01/2009).

Four Freedoms Speech — Franklin Delano Roosevelt.
http://www.americanrhetoric.com/speeches/fdrthefeedoms.htm (accessed
19/01/2009).

Independent Complaints Directorate (IC)ww.icd.gov.za(accessed 15 & 17/01/2009).

Institute for Security Studiegvww.iss.co.za(accessed on 24/01/2009).

Milgram, S. (1974). Obedience to authority: An exipental view. Harpercollins:
http://psychology.about.com/od/historyofpsychol@dgiilgram.htm(accessed on
02/10/2009).

Parliamentary Monitoring Group (PMGyww.pmg.org.zgaccessed 17/01/2009).

Safety & Security Sector Education & Training Autityg (SASSETA).

http://www.sasseta.org.za.

South African Police Service (SAP®)}ip://www.saps.gov.za

SAPS Crime  Statistics. www.saps.gov.za/statistics/reports/crimestats/2f18eng.htm
(accessed on 08/05/2006).
http://www.saps.gov.za/statistics/reports/crimesfft08/ provinces/freestate/free_state.
htm. (accessed 25/07/2007, 15/11/2008 and 23/01/2009).
http://www.saps.gov.za/statistics/reports/crimes?ft08/ provinces/gauteng/gauteng.ht
murce.(accessed 27/01/2009).

South African Qualification Authority (SAQA¥ww.saga.org.zéaccessed on 16/01//2009).

Stanford Prison Experimeritittp://en.wikipedia.org/wiki/Stanford _prison_expeént
(accessed on 2009-10-02).

Survival Force Seminar.
http://209.85.229.132/search?g=cache:XfeRQo3P0Kmd.wontrolledforce.com/article
s/article16.pdf+SANOW+ED+SURVIVAL+FORCE+SEMINAR&c@&hl=en&ct=clnk
&gl=za. Accessed on 13/03/20009.

213



LIST OF INTERVIEWS

Interview 1

Interview 2

Interview 3

Interview 4

Interview 5

Interview 6

Interview 7

Interview 8

Interview 9

Interview 10

Interview 11

Interview 12

Interview 13

Interview 14

Interview 15

Sasolburg SAPS.

State Province.

Sasolburg SAPS.

State Province.

Sasolburg SAPS.

State Province.

Sasolburg SAPS.

State Province.

Sasolburg SAPS.

State Province.

Sasolburg SAPS.

State Province.

Sasolburg SAPS.

State Province.

Sasolburg SAPS.

State Province.

Sasolburg SAPS.

State Province.

Sasolburg SAPS.

State Province.

Sasolburg SAPS.

Province.

Sasolburg SAPS.

Province.

Sasolburg SAPS.

Province.

Sasolburg SAPS.

Province.

Sasolburg SAPS.

Province.

02/02/2006.

02/02/2006.

02/02/2006.

02/02/2006.

03/02/2006.

09/02/2006.

09/02/2006.

23/02/2006.

23/02/2006.

23/02/2006.

09/02/2006.

09/02/2006.

09/02/2006.

09/02/2006.

09/02/2006.

Sergeant. Comm@aityice Centre. Free

Inspector. CommBetywice Centre. Free

Constable. Comm@atyice Centre. Free

Inspector. CommBetywice Centre. Free

Inspector. CommiBetywice Centre. Free

Inspector. CommBetywice Centre. Free

Inspector. CommBetywice Centre. Free

Captain. CommuretyiSe Centre. Free

Constable. Comm@atyice Centre. Free

Inspector. Commuetywice Centre. Free

Inspector. Crimedrgon Unit. Free State

Inspector. Crimedrgon Unit. Free State

Inspector. Crimedtrgan Unit. Free State

Inspector. Crimedtrgan Unit. Free State

Inspector. Crimedrgon Unit. Free State

214



Interview 16

Interview 17

Interview 18

Interview 19

Interview 20

Interview 21

Interview 22

Interview 23

Interview 24

Interview 25

Interview 26

Interview 27

Interview 28

Interview 29

Sasolburg SAPS. 16/03/2006. Inspector. Crimedthon Unit. Free State
Province.

Sasolburg SAPS. 16/03/2006. Sergeant. Crime RtieveUnit. Free State
Province.

Sasolburg SAPS. 16/03/2006. Constable. CrimeePten Unit. Free State
Province.

Sasolburg SAPS. 16/03/2006. Inspector. Crimgdtrgon Unit. Free State
Province.

Vaal Rand SAPS. 03/03/2006. Inspector. Police fgemecy Services:
Flying Squad. Gauteng Province.

Vaal Rand SAPS. 03/03/2006. Inspector. Police igerecy Services:
Flying Squad. Free State Province.

Vaal Rand SAPS. 09/03/2006. Captain. Police Epmerg Services: Flying
Squad. Free State Province.

Vaal Rand SAPS. 09/03/2006. Constable. Policergemey Services:
Flying Squad. Free State Province.

Vaal Rand SAPS. 09/03/2006. Inspector. Police fgemecy Services:
Flying Squad. Free State Province.

Vaal Rand SAPS. 14/03/2006. Inspector. Police igerecy Services:
Flying Squad. Free State Province.

Vaal Rand SAPS. 14/03/2006. Sergeant. Police gemey Services:
Flying Squad. Free State Province.

Vaal Rand SAPS. 21/03/2006. Sergeant. Police gemey Services:
Flying Squad. Free State Province.

Vaal Rand SAPS. 21/03/2006. Constable. Policergemey Services:
Flying Squad. Free State Province.

Vaal Rand SAPS. 21/03/2006. Inspector. Police igerecy Services:
Flying Squad. Free State Province.

215



ANNEXURES

Annexure A:

Annexure B:

Annexure C:

Annexure D:

Annexure E:

Annexure F:

Annexure G:

Annexure H:

Annexure I:

Annexure J:

Map of Sasolburg Policing Area. Sour€zime Information Analysis
Centre, SAPS. 2009/01/28.

Map of Vaal Rand Policing Area. Sour€eime Information Analysis
Centre, SAPS. 2009/01/28.

List of Schedule 1 offences, CrimiRabcedure Act, 51 of 1977. Source:
Joubert, C. 1999.Applied Law for Police Officials 444. Florida:
Technikon SA.

Cover letter for questionnaire

Interview Schedule of questions

Permission request letters to condesearch in SAPS

Theoretical and foundational knowledge the use of lethal force.
http://www.sasseta.org.za/docs/Whats-new/THEORETHKAAID-
FOUNDATIONAL-KNOWLEDGE.pdf.

Overview of SAPS Basic Training Pragnae — July 2004 to June
2006. SAPS. Undated. Superintendent L Stephen.

Special Service Order relating to thee Wf Force in Effecting an Arrest
dated 2003-07-18 (Ref 18/5/1 over 1/1/4/1(5)).

Constitutional Court Judgement on $acfi9 of the Criminal Procedure
Act, 1977 (Act No 51 of 1977). 24/05/2002. Ref 26(K).

216



ANNEXURES
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ANNEXURE C: LIST OF SCHEDULE 1 OFFENCES, CRIMINAL P ROCEDURE ACT,
51 OF 1977

ADDENDUM

ADDENDUM

[Relevant Schedules to the Criminal Procedure Act, 1977 (Act 51 of 1977)]

Schedule 1
(Sections 40, 42, 49)

—  Treason.

—  Sedition.

— Public viclence.

— Murder.

— Culpable homicide.

— Rape.

— Indecent assault.

—  Sodomy.

— Bestiality.

— Robbery.

— Kidnapping.

— Childstealing.

— Assault, when a dangerous wound is inflicted.

— Arson.

— Malicious injury to property.

— Breaking or entering any premises, whether under the common law or a statutory
provision,with intent to commit an offence.

— Theft, whether under the common law or a statutory provision.

— Receiving stolen property knowing it to have been stolen.

—  Fraud.

— Forgery or uttering a forged document knowing it to have been forged.

— Offences relating to the coinage.

— Any offence, except the offence of escaping from lawful custody in circumstances other
than the circumstances referred to immediately hereunder, the punishment wherefor
may be a period of imprisonment exceeding six menths without the opticn of a fine.

— Escaping frem lawful custody, where the person concerned is in such custody in respect
of any offence referred to in this Schedule or is in such custody inrespect of the
offence of escaping from lawful custody.

— Any conspiracy, incitement or attempt to commit any offence referred to in this
Schedule.

Source: Joubert, C. 1998pplied Law for Police OfficialsTechnikon SA: Florida.

TECHNIKON SA

e

219



ANNEXURE D: COVER LETTER FOR QUESTIONNAIRE

Dear Respondent

Thank you for your time. | am a student with UNIS®mpleting a masters degree in Police Practice.

TOPIC: AN EVALUATION ON THE TRAINING OF SAPS POLICE OFFICIALS ON
THE USE OF FORCE AFTER THE AMENDMENT TO SECTION 49 OF THE
CRIMINAL PROCEDURE ACT, ACT 51 OF 1977.

This research has been approved at Head Officee§itavlanagement, the Divisional Commissioner and
UNISA. You have been selected by a random samplethfie purpose of having a semi-structured
interview on the chosen topic. Your view on the terais important.

Your participation is voluntary, your service numtend name are not recorded anywhere on the
guestionnaire. You and your responses are COMPLET&ionymous. The information obtained during
this interview is strictly confidential. The dataceived will be processed and categorized in mattnaer
would make it impossible to identify a particulargon's response. You are therefore urged to hkytot
honest.

Please keep the following in mind:

. Lethal force shall refer to force that necessitétesuse of a firearm.

. Training shall include practical, theorectical anghulation training.

It is envisaged that this research will be usethéike a positive contribution to policing and yoniput

will be valued. If you have any questions aboutititerviews, please contact Rita Moodley on 0820804
253.

Thank you for your time and effort.

Rita Moodley.
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ANNEXURE E: INTERVIEW SCHEDULE OF QUESTIONS

QUESTIONNAIRE: MTECH RESEARCH PROJECT ON USE OF FOR CE & S49 TRAINING

Please indicate your answer with an (X) in the appate box provided. Where a written answer is
required please write in the space provided. If yeed to write more than what can fit in the spgalease
attach a separate sheet of paper with the questimiber above your written response.

PLEASE NOTE! ALL RESPONSES WILL REMAIN ANONYMOUS SICE YOU ARE NOT
REQUIRED TO PROVIDE ANY IDENTIFICATION OR YOUR NAME

SECTION 1:

BIOGRAPHICAL INFORMATION

QUESTION 1: What is your gender?
Male Female

QUESTION 2: How old are you? (years)

QUESTION 3: How long have you been in the SAPS (humber of y@ars

QUESTION 4: In which unit do you currently serve?

QUESTION 5: When did you receive your Basic Training at the SARaining College? (passing out
month & year date).
Month Year

QUESTION 6:

In your Basic Training did you receive any formahining on the use of force and the
provisions/requirements of Section 49 (use of faeceffect an arrest) of the Criminal Procedure @b
51 of 1977)?

YES NO IF NO, PROCEED TO QUESTION 8

QUESTION 7:

Did the training include reference to the applieablecisions by the Appellate Division and/or the
Constitutional Court?
YES NO

QUESTION 8: If yes, briefly describe the extent of the training

221



QUESTION 9:

In your Basic Training did you receive any formalining on the Amendment to Section 49 (Judicial
Matters Second Amendment Act (No. 122 of 1998)?

YES

NO

QUESTION 10:

YES

NO

In your Basic Training did you receive any formalining on the topic of Human Rights & Policing?

QUESTION 11:

If yes, what was the extent of the training?

QUESTION 12:

Since receiving your Basic Training, have you ateghany WORKSHOP OR IN-SERVICE TRAINING
on the topic of Human Rights & Policing - specifigaelated to the Bill of Rights and the importanaf
the limitation clause (Section 36 of the Const@iatAct 108, 1996).

YES

NO

QUESTION 13:

If yes, when did you receive this in-service tragor attend the workshop (month and year date)?

MONTH

YEAR
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QUESTION 14: If yes, what was the extent of this training?

QUESTION 15:

Since receiving your Basic Training have you reediany IN-SERVICE TRAINING on the Amendment

to Section 49 (Judicial Matters Second Amendmerit(No. 122 of 1998)? If NO, proceed to Question
15.

YES NO

QUESTION 16: If yes, briefly describe the extent of the in-seeviraining you received.

QUESTION 17:

Since receiving your Basic Training, have you atehany WORKSHOP in which you were informed of
the Amendment to Section 497 (If NO, proceed tosfoe 19.

YES NO
QUESTION 18: If yes, when did you attend this workshop? (Montd gear date)?
DATE MONTH YEAR
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QUESTION 19:
If you havereceived training on both the former and currerttiSe 49 of the Criminal Procedure Act

51/77, did it lead to any changes in the way yduabe(d) regarding the use of lethal force duringsi®
YES NO

QUESTION 20:
If yes, explain how you modified or will modifyour behavior in a situation aescribed in Section 49 —
if you need to use lethal force.

QUESTION 21:
If no to Question 15, would you be interested terading a course or workshop on thee of lethal force,
specifically on the new Section 49?

YES NO

QUESTION 22:
Do you think a learning program or in-service tinagnon the use of lethal force is necessary to qmeep
police members for policing on the streets?

YES NO

QUESTION 23
From your experience what kind of use of lethatéotraining would you recommend be provided to
police members?

224



QUESTION 24:
From your experience are there any changes oriaasliyou would recommend be implemented or
added for improving the training on the use ofdéforce and Section 49 in the SAPS?

QUESTION 25:
When responding to any serious crime situationalomake a conscious effort to keep:
1. Use of lethal force training in the back of youind?

YES NO

2. Training regarding fundamental human rightghanback of your mind?
YES NO

QUESTION 26:
Within the last five years have you had occasioméke use of your FIREARM while performing your
police duties? (If NO, proceed to Scenario 1).

YES NO

QUESTION 27:
What were the outcome/s and result/s of the abegst@ (insert tick here) in the applicable boxé¢lsere
can be multiple ticks or none.

Arrest and detention of suspect Injury to suspect/
Injury to bystander/s Death of suspect/s
Death of bystander/s Criminal charges
Suspension from duty Conviction on charges
Internal disciplinary hearing Discharge from SAPS
No injuries sustained after
shooting incident

Any other (describel/list e.g death of a fellow poli¢icaal)
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QUESTION 28: If yes, briefly describe the use of lethal forcemsituation where this occurred.

QUESTION 29:

Were you ever trained regarding the correlation@ndifferences between the use of lethal forcéndur
arrest and acting in private defense?
YES NO

QUESTION 30: If yes, briefly explain the extent of this training

SCENARIO ONE

You attend a domestic violence complaint and fimat the wife of the suspect has béeawlly beaten up.
The husband/suspect is outside the property. Te¢tenidentifies/points him out to you. You approach
him, place your hand on his shoulder and inform thiat you are placing him under arrest. He pushes
you away and flees down the road. How would yopagd in a situation such #ss where a suspect for
Domestic Violence resists arrest and attemptset®. \Would you attempt tarrest him and how would
you carry out the arrest.
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SCENARIO TWO

In the same scenario, you are attending the contpdhidomestic violence and find that the wife loé t
suspect has bedradly beaten up. The husband/suspect has a fireaime premises but it isot on his
person. According to his wife, prior to your ariviae threatened to shoot her. He is standing deit$ie
property. The victim identifies/points him out toy You approach him, place your hand on his stevuld
and inform him that you are placing him under arree refuses to consent to the arrest and doesonot
operate. Explain what you would do next. (Sectier{2) (b).

SCENARIO THREE

You attend a domestic violence complaint and fhret the wife of the suspect has been badly begien u
The husband/suspect is outside the property. Tdt@rvidentifies/points him out to you. She alscooimhs

you that he has a firearm and, prior to your atyrikhas threatened to use it. You place a hand sn hi
shoulder and inform him that you are placing hirdemarrest. He pushes you away and attempts to flee
How would you respond in an instance like this vehan armed suspect for Domestic Violence resists
arrest and attempts to flee. Would you arrest ichleow would you carry out the arrest. Explain fyie

QUESTION 31: Is there any other information about the use dfdeforce and Section 49 you would
like to add?

THANK YOU FOR PARTICIPATING IN THIS QUESTIONNAIRE!

227



ANNEXURE F: PERMISSION REQUEST LETTERS TO CONDUCT RESEARCH

IN SAPS
10405 05 TUE 07:32 FAX +27114713752 TECHNIKON SA e JBOO1
gs/es/2885 12:37 9123933170 =
Sauth African Palice Suid Arikpanss Palisiediens
Private Bag T " Faxno T
X94 (012) 393 3178
Privaatsak Faks no
REFERENCE 313412 OFFICE OF THE HEAD
STRATEGIC MANAGEMENT
ENQUIRIES Si/5upt Schnetier PRETORIA
Eupt Vuma 0001
TELEPHONE NO (012) 383 3232 22 APRIL 2006
The ivisionsl Cam;'nissioner Attention: Asst Comm Phahlane
TRAINING
REQUEST FOR PERMISSION TC CONDUCT RESEARCH: TRAINING
1. Attached please find research proposal as well as the questionnaires from
R Muodmy of UNISA regarding the evaluation of the training of South
African Police Official on the use of force after the Amendment to Secation
49 of the Criminal Procedure Act (No, 51 of 1977).
% JTHiEomee reeommente the DIORNERRIE. . .o sirii i e e e
3. For your consideration and final approval.
{ ég]gﬁ/ ASSISTANT COMMISSIONER

HEAD : SHRATEGIC MANAGEMENT
GE MOORCROFT

__)-r"‘_'_"“'\ : e
_APPROVED | NORARPROVES L~
e

-

ASSISTANT COMMISSIONES
o BLAASIC TRANING i

£7-BVISIONAL CHMMISSIONER' PHALANE
/  TRAINING—

N
N\
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{IKON antl
10705 05 TUE 07:31 FAX +27114713752 TECHNIKON 54 - @2:’@3
p5/@5/2805 12:37 A1L734933178 =]

South African Police Service Suid-Afrikaanse Polisiediens

Privare Bag Fax n

Xo4 (612) 383-3178
Privaatsak Faks no
REFERENCE 33442 QFFICE QF THE HEAD

STRATEGIC MANAGEMENT
ENQUIRIES S/SUPT SCHNETLER PRETORIA
SUPT VUMA o001

TEL {012) 393 317713232 08 MAY 2005

Antony Minnar
UNISA

RE: REQUEST FOR PERMISSION TO CONDUCT RESEARCH
1. Your email dated 09 March 2004 refers.

2. Student Rita Moodley is hereby given permiasion fo conduct research on
zvaluation of the Training of South Afnican Police Service on the use of
force after the Amendment to Sectiop 49 of the Criminal Procedure Act
{No. 51 of 1977),

3. These request was referred to Divisiona! Commissioner: Training for their
congideraban and final appraval. The study is approved by Assistant
Cornmissioner Fhahlane.

4. Standing Order 88 is applicable which state inter alia that the SAPS must
recelve copies of the final research documents

£ Copy of this letter must be submitted to Rita Moodley te conduct the study.

f/ SIGNED SUPT
HEAD : STRATEGIC RESEARCH
JULIA VUMA
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05/12 05 MON 14:23 FAX +27114713752 TECHNIEON SA
F) \ nisuunh alrica

DEPARTMENT OF SECLHRITY RISh MANAGEMENT Hlorida (Rooadepoorl) Campus
SCHOOL OF CRIMENAL JUSTICE Cov. Christizan de Wer Road &
COLLEGY OF LAW Pionecr Avenue, Florida
Praf. Anthorny Minraar P/Bag x4, Flovida 1710
Tet: (+275 10301471 3654 Fax: £+27) (0311471 2010 Cnuteng, South Alrica
Call: 943 949 485 e ondil: amignearERunisnge.cn

30 November 2005

WHOM IT MAY CONCERN

This is to confirm that Ms RITA MOODLEY is a registered student at the
University of South Africa (UNISA) and is currently busy completing her
research studies for an MTech: Policing with a dissertation title: An evaluation
of the training of South African Police Service officials on The Use Of Force
after the Amendment to Section 49 of the Criminal Procedure Act (No. 51 Of
1977).

Her choice of topic obviously would necessitate interviews with active
(operational] members of the South African Police Service (SAPS).
Permission to undertake this research in the SAPS has been obtained
from the relevant authorities in the SAPS. It would be appreciated if
staff selected by Ms Moodley for Inferviewing af the selected police
stations would provide her with all assistance and provision of research
information as required.

Any queries concerning this MTech research can be directed to me as
her study supervisor.

-

nnard ot
A. de V. Minnaar
Professor of Cririnal Justice Studies
Senior Researcher/Postgraduate Co-ordingtor
Department of Securily Risk Managemeoent
School of Criminal Justice, College of Law
University of South Africa

Tel: +27-(0)11-471 3454

Fay: +27-(0)11-471 2016

Cell: 083 B949485

e-mdil: gminnaar@unisa.ac.za
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ANNEXURE G: THEORETICAL AND FOUNDATIONAL KNOWLEDGE
USE OF LETHAL FORCE

THEORETICAL AND FOUNDATIONAL KNOWLEDGE

The following MUST be contained in the learmer manual:
1. Safety Rules (At least 4).
2. Safe direction — A safe direction must be explained/defined.

3. Parts and Functions — Labeled diagrams are required for all firearm
disciplines.

4. An explanation of Safe Carry Conditions;

<+ An explanation of Safe Transportation;

“+ An explanation should include safe storage when not under your direct
control.

< An explanation of lethal force

«» An explanation of reascnable force

< A specific cautionary note should be included in the material that
when in doubt, Private Citizens should not use force

explanation on “use”of a firearm as per Specific Cutcome 2. "Owtcome Range”

5. An explanation of the Constitutional Court’s guidelines, parameter
limitations, the State versus Edward Joseph Walters and Marvin Edward
Walters Case, Case CCT 28/01

At least four{4x)realistic scenarios that are applicable to Private Citizens and
are representative of Sections 47 and 49(2) with specific reference to a
Private Citizen’s right to arrest third parties where:

53

%

The offender has only committed a minor statutory offence;

The offender is known o the person, who wishes to make the arrest;
The offender resists the arrest with lethal force; and

The South African Police Service’s request a person to assist them in the
arrest of an offender

e

!

D)
[xd

3

!

6. Common Law — At least 4 Scenarios —with specific reference to a Private
Citizen’s right to defend him/herself and or third arties where:

<+ Robbers steal possessions from a person’s home, but do not threaten
people with lethal force

%+ Unarmed persons enter upon a property at night ,without the owner's
permission thereto; and
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 Visibly armed persons forcibly enter a person’'s home, without the
owner’'s permission thereto

An explanation of the common law doctrine of private defense, with specific
reference to the lethal prescriptions concerning
o An unlawful and lethal attack
A lawful defense against lethal force
The relationship between an unlawful attack and a lawful defense
against a lethal attack; and
- The use of lethal force in defense of property and animals

.,
A

+

9,
o

Praviders wha are developing their own material (with reference to the scenarios
on the legal aspect as required by the specific unit standards) are to obtain
competent legal opinion to verify and validate the authenticity, correctness,
currency and integrity of the contents of their submissions

Website references
http://www.saps.gov.za/statistics/reports/rural_safety/eng/pages/no19e.htm

http:/fwww.constitutional court. org.za/ site/judgements/judgements.htm

7. Target Identification — An explanation regarding Target Identification when
a firearm is used during off-range situations or in a public place.

8. Ammunition — A labeled diagram listing the 4 basic components {Handgun
and Rifle) or 5 basic components {Shatgun);
An explanation of how ammunition works;
An explanation of how to identify the correct calibre of ammunition for your
firearm.

9. Qualifying Shoot — A detailed explanation of what is required of a learner to
complete the Qualifying Shoot as per Specific Outcome 2, Assessimeit
Griteria 6.

10.An explanation of malfunctions and how to carrect them.

11.Fundamentals of shocting must include an explanation of unsupported
shooting as per Spedfic Outcome 2, Assessment Criteria 9.

12.Safety Inspections — An explanation of how to carry out a Safety Inspection.

13.Cleaning and Maintenance:

2

232



An explanation of the equipment required for cleaning;
An explanation of how to clean the relevant firearm;

14. An explanation of the danger of having oil or any other obstruction in the
barrel.

15.An explanation of basic Range Rules {in order to accommodate the Essential
Embecdided Knowlecdge portion of the unit standard).

16.Eye and Ear protection — an explanation of why eye and ear protection is
important in order to satisfy the Embedded Knowledge portion of the unit
standard).

T
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OBSERVATION CHECKLIST

The following must be contained on the Observation Checklist:

As practical exercises to be addressed during your assessment on your
Observation Chedlist the learner must:

1. Identify a Safe Direction.
2. At all relevant times keep the finger off the trigger.

3. Load the relevant firearm while maintaining a safe direction with the
finger off the trigger.

4. Unload the relevant firearm while maintaining a safe direction with the
finger off the trigger.

5. Make the relevant firearm safe from an unknown or loaded condition.

6. Demonstrate how to load their own/relevant firearm to a safe carry
condition.

7. Demonstrate the fundamentals of shooting.

8. Perform an ammunition identification task.

9. Successfully complete the Qualifying Shoot.

10.Identify and rectify simulated malfunctions (Assessor to simulate
malfunctions with the learner’s firearm using dummy ammunition and/or
empty cases).

11.Carry out a Safety Inspection.

12.Explain the dangers of oil or other obstructions in the barrel while

explaining or demanstrating the correct method of deaning/maintaining
the relevant firearm.
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Notes

e Dummy ammunition/drill rounds must be used when live ammunition
is not required.

e No live ammunition may be permitted in a classroom environment
while handling firearms (The learner should at no time be permitted to
load live ammunition into a firearm in a classroom environment).

e  While live ammunition is being handled, firearms should not be
present.

In the interest of safety, the intention of the 3 points above is to ensure
that acddents are prevented by limiting access to live ammunition and
firearms by the learner in a dassroom envircnment.

In order for an accident to happen, 3 things need to be present:

* Alearner;
e A firearm;
¢ Live ammunition

Please ensure that the only time that you allow the learner, the firearm and a
round of live ammunition to come together, is on a Shooting Range, under
expert supervision.

A
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ASSESSOR GUIDES
1. The Assessor Guide is to clearly explain where each Assessment Criteria has
been addressed in the learner manual. (See Assessment Matrix)

2. The Assessor Guide is to clearly show evidence of how reflexive competencies
are addressed and where the Critical Cross Field Qutcomes are achieved.

Example

During an Observation {Practical}:

The learner is to identify a safe direction {assessed — practical skill). The
Assessor can now tell the learner that the safe direction which they have
chosen is no longer available or safe because a person now moved into that
area. The learner is t0 move the muzzle of the firearm to a different safe
direction. Having achieved this will be an example of how t0 assess a
reflexive competency (the learner’s ability to apply knowledge under changing
conditions).

Reflexive competencies can also be tested by altering the sequence of events
during loading/unloading malfunction drills, etc.

3. A course time table clearly indicating the course duration.

CRITICAL CROSS FIELD OUTCOMES

Critical Cross Field Outcome — Identify and solve prablems can be assessed
during scenarigs involving Section 49 and Common Law as well as during
abservation when identifying and rectifying malfunctions, etc.

All Assessors using the Assessor Guide must have a dear understanding of every
step or procedure to be followed under every heading on the Observation
Checklist {step-by-step breakdown).

Every Assessor using the Assessor Guide must have a clear understanding of
when and how to assess.

Theory {(Foundational)

Practical (Observation/Skills)

Reflexive Competencies {During Theory and Practical}
How Critical Cross Field Outcomes are achieved.

END

Source Theoretical and foundational knowledge on the ubdethal force.
http://www.sasseta.org.za/docs/Whats-new/ THEORE TKAAID-

6
FOUNDATIONAL-KNOWLEDGE.pdf.
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ANNEXURE H: OVERVIEW OF SAPS BASIC TRAINING PROGRAM ME — JULY
2004 TO JUNE 2006
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ANNEXURE I: Special Service Order relating to the e of Force in Effecting an
Arrest

(012) 339 1748

18/5/1
11114/1(5)

Asst Comm T Geldenhuys
(012) 339 1370/2279
2003-07-18
A. All Divisional Commissioners
HEAD OFFICE
B. ALL PROVINCIAL COMMISSIONERS
C. ALL HEADS: LEGAL SERVICES

D. ALL SECTION HEADS
HEAD OFFICE

E. ALL COMMANDERS
SAPS COLLEGES AND TRAINING CENTRES

F. ALL DEPUTY NATIONAL COMMISSIONERS

SPECIAL SERVICE ORDER RELATING TO THE USE OF FORCE
IN EFFECTING AN ARREST

A-E. 1 Section 49 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977) has been
amended by the Judicial Matters Second Amendment Act, 1998 (Act No. 122
of 1998). The amendment comes into operation on 18 July 2003. The wording
of the new section 49 is attached to this Order as Annexure A.

2. PRINCIPLES NOT AFFECTED BY THE NEW SECTION:
. Private defence

. The use of force which is not likely to cause death or serious injury
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All members must take note of the fact that the following principles that were
in effect before the coming into operation of the new section, have not been
affected by the new section.

Private defence

The principles relating to private defence (which include self defence and
defence of any other person) are not affected by the provisions of the new
section. Any member who finds himself or herself in a situation in which his or
her life or the life of another person is in danger and in which there is no other
reasonable manner in which he or she can remove the threat against his or her
life or against the life of such other person, may use any means (including his
or her firearm) to defend himself or herself or such other person.

A member who attempts to arrest a person for a serious offence but foresees
the possibility that the person may resist the attempt to arrest him or her and
foresees that the person may, while resisting the arrest, endanger the life of the
member or of another person, is not required to cease the attempt to arrest the
person. In such a case, the member is entitled to proceed with the attempt to
effect the arrest, but must exercise extreme caution and remain ready to use
any means (even his or her firearm) where this is reasonably necessary in
order to defend himself or herself or the other person if the need for it should
arise.

The use of force which is not likely to cause death or serious injury

Before the coming into operation of the new section 49, a member had been
entitled to use such force as was reasonably necessary in the circumstances
in order to effect an arrest where such force was not likely to cause the
death or serious bodily injury of the person to be arrested. This principle
did not change with the coming into operation of the new section 49. In this
regard, members are reminded that the following principles applied and
therefore still apply:

(1 in terms of section 13(3)(b) of the South African Police Service Act,
1995 (Act No. 68 of 1995), a member must, where the use of force is
authorised by law, use only the minimum force which is reasonable
in the circumstances.

(2) In this respect it must be remembered that force need not necessarily be
applied during an arrest. If the person, who is to be arrested, subjects
himself or herself to custody, no force may be applied to effect the
arrest (see section 39 of the Criminal Procedure Act). Force may only
be applied against a person who is to be arrested, if such person resists
the attempt to arrest him or her or flees to escape the arrest and cannot
be arrested without the use of force. The purpose with the use of
force in such circumstances may only be to confine the body of the
person. :

(3) A member, who is by law authorised to arrest a person, may, in order to
effect the arrest, where the person resists the arrest or flees in order to
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4)

(5)

_3-

escape the arrest and cannot be arrested without the use of force, use
such force as may in the circumstances be reasonably necessary io
overcome the resistance or to prevent the person from fleeing: Provided
that the force so used, must be proportional in the circumstances.

The use of force will only be “proportional in the circumstances” if the
member believes on reasonable grounds that the use of force is
necessary to effect the arrest. Such a belief must be based on facts
which exist at the time when the force is used and of which the member
concerned is aware at that time. Such facts may include the conduct of
the person to be arrested, words used by him or her when he or she
became aware of the intention to arrest him or her, information at the
disposal of the member concerned, etc. These facts must also be such
that any reasonable person would, when faced with the same facts,
conclude that the use of force is necessary. A member may afterwards
be required to explain what the facts were upon which he or she based
the conclusion that the use of force was reasonably necessary.

Once a member has concluded that the use of force is reasonably
necessary in the circumstances to effect the arrest, such member must
consider whether the use of the type and degree of force, which will be
necessary to effect the arrest, is proportional to the seriousness of the
offence committed by the person to be arrested.

CHANGES BROUGHT ABOUT BY THE NEW SECTION

The only changes brought about by the new section 49 relate to the use of
force that is intended or likely to cause death or grievous bodily harm to

the person to be arrested. In this regard members must take note that
discharging a firearm at a person is regarded as the use of force which is likely
to cause death or grievous bodily harm, irrespective of the part of the body
aimed at.

This office intends issuing comprehensive instructions regarding the use of this
kind of force. In the interim, members must adhere to the following guidelines:

(1

Force (such as the use of a firearm), which could result in the death or
grievous bodily harm of the person to be arrested may only be used if
the member believes on reasonable grounds —

(a) that the force is immediately necessary for the purposes of
protecting the member, any person lawfully assisting the member
or any other person from imminent or future death or grievous
bodily harm;

(b) that there is a substantial risk that the suspect will cause
imminent or future death or grievous bodily harm if the arrest is
delayed; or '

(c) that the offence for which the arrest is sought is in progress and
is of a forcible and serious nature and involves the use of life
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threatening violence or a strong likelihood that it will cause
grievous bodily harm.

(2) If the use of such force (as set out in the previous paragraph) is
reasonably necessary to overcome the resistance of the suspect, the
degree of the force used must be proportional to the degree of
resistance. In this regard it is reiterated that private defence is not
affected by the new section.

(3) If a member believes on reasonable grounds (as set outin
subparagraph (1) above) that the use of force (such as a firearm), which
could result in the death or grievous bodily harm of the person to be
arrested, will be necessary to effect an arrest, such member must, where
it is reasonable in the circumstances to do so, issue a clear warning to
the person who is to be arrested that force will be used against him or
her unless he or she submits himself or herself to custody. In such an
event the said warning should inform the person to be arrested that
lethal force will be used (eg that he or she will be shot at) unless he or
she submits to the arrest. Furthermore, where a member reasonably
believes that it will be necessary, in order to effect the arrest, to fire a
shot at the person to be arrested, a warning shot must precede any shot
fired at the person, unless the firing of a warning shot may endanger the
lives of other people or could reasonably be expected to have the result
that the person will escape the arrest. This does not apply to instances
of private defence where the life of a member or of another person is in
immediate danger and immediate action is necessary to ward off the

danger.

4. Existing Standing Orders which are inconsistent with the instructions contained
in this circular, are hereby repealed to the extent that they are inconsistent
therewith, ‘

5. The instructions set out above must be implemented with immediate effect.

6. All Divisional and Provincial Commissioners must IMMEDIATELY bring the
contents of this circular to the attention of each member under their command.
Every member must sign a copy of this circular to confirm that he or she
understands the contents thereof. The signed copy of the circular must be filed
on the personal file of the member.

F 1. For your information.

NATIONAL COMMISSIONER: SA POLICE SERVICE
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“49.

(1)

ANNEXURE A

For the purposes of this section —

(@)  ‘arrestor’ means any person authorised under this Act to arrest
or to assist in arresting a suspect; and

(b)  ‘suspect’ means any person in respect of whom an arrestor has
or had a reasonable suspicion that such person is committing or
has committed an offence.

If any arrestor attempts to arrest a suspect and the suspect resists the
attempt, or flees, or resists the attempt and flees, when it is clear thatan
attempt to arrest him or her is being made, and the suspect cannot be
arrested without the use of force, the arrestor may, in order to effect the
arrest, use such force as may be reasonably necessary and proportional
in the circumstances to overcome the resistance or to prevent the
suspect from fleeing: Provided that the arrestor is justified in terms of
this section in using deadly force that is intended or is likely to cause
death or grievous bodily harm to a suspect, only if he or she believes on
reasonable grounds —

(@) that the force is immediately necessary for the purposes of
protecting the arrestor, any person lawfully assisting the arrestor
or any other person from imminent or future death or grievous
bodily harm;

(b)  that there is a substantial risk that the suspect will cause
imminent or future death or grievous bodily harm if the arrest is
delayed; or '

(c)  that the offence for which the arrest is sought is in progress and
is of a forcible and serious nature and involves the use of life
threatening violence or a strong likelihood that it will cause
grievous bodily harm.”
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ANNEXURE J:

Procedure Act, 51 of 1977

Fax 012-3392165

26/5/1(K)

Commissioner Selebi

012-3391514

2002-05-24

ALL PROVINCIAL COMMISSIONERS ' @:5":3\*“\“\«%

. =
All Divisional Commissioners _ ?36
HEAD OFFICE Rl /¥ “%51 MNEPRL
= ol Sfﬁrﬂ-'[

All Section Heads A ”‘\‘*iﬂ .y
HEAD OFFICE : CLuSE

- T \uaqsqqzq-
All Commanders %}I & ‘ﬁny\g

SAPS TRAINING INSTITUTIONS LY )hm\;

lZ_U\BfE\C«.\ 0

ALL DEPUTY NATIONAL COMMISSIONERS

CONSTITUTIONAL COURT JUDGEMENT ON SECTION 49 OF THE
CRIMINAL PROCEDURE ACT, 1977 (ACT NO 51 OF 1977)

1.

On 21 May 2002 the Constitutional Court delivered judgment in the case
of S vWalters (CCT 28/01). This judgment concerned the constitutionality

“of section 49(1) and (2) of the Criminal Procedure Act, 1977 (Act No. 51

of 1977).

In its judgment the Constitutional Court declared section 49(2) of the
Criminal Procedure Act unconstitutional and held that this decision will
only apply to future actions and that anything done before 21 May 2002
is not affected by the decision.

The Constitutional Court also decided that its decision does not affect the
use of force in self defence or private defence. This means that the
principles relating to private defence (which include self defence and
defence of any other person) are not affected by this judgment. Any
member who finds himself or herself in a situation in which his or her life
or the life of another person is in danger and in which there is no other
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reasonable way in which he or she can remove the threat against his or
her life or against the life of such other person, may use his or her firearm
to defend himself or herself or such other person.

The Constitutional Court further decided that section 49(1) of the Criminal
Procedure Act is constitutional and must be interpreted to authorise a
member to shoot at a suspect in order to effect an arrest in certain limited
circumstances only. In this regard the Court stated (on pages 45 - 46) the
following:

“In order to make perfectly clear what the law regarding this fopic now is,
| tabulate the main points:

(a)
(6)

(c)
(d)

(e)
0

(9)
(h)

()

The purpose of arrest is to bring before court for trial persons:
suspected of having committed offences.

Arrest is not the only means of achieving this purpose, nor always
the best.

Arrest may never be used to punish a suspect.

Where arrest is called for, force may be used only where itis
necessary in order to carry out the arrest.

Where force is necessary, only the least degree of force
reasonably necessary to carry out the arrest may be used.
In deciding what degree of force is both reasonable and
necessary, all the circumstances must be taken into account,
including the threat of violence the suspect poses to the
arrester or others, and the nature and circumstances of the
offence the suspect is suspected of having committed; the
force being proportional in all these circumstances.
Shooting a suspect solely in order to carry out an arrest is
permitted in very limited circumstances only.

Ordinarily such shooting is not permitted unless the suspect
poses a threat of violence to the arrester or others or is
suspected on reasonable grounds of having committed a
crime involving the infliction or threatened infliction of serious
bodily harm and there are no other reasonable means of
carrying out the arrest, whether at that time or later.

These limitations in no way detract from the rights of an
arrester attempting to carry out an arrest to kill a suspect in
self-defence or in defence of any other person.”

The judgement states clearly (on pages 41 - 42) that —

“It also needs to be emphasised that the lives of policemen and -women
are not endangered by the constitutional interpretation of Section 49(1) by
the SCA (the Supreme Court of Appeal) in Govender (Govender v Minister
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of Safety and Security 2001 (4) SA 273 (SCA)), nor by a striking down of
subsection 49(2) pursuant to the finding in this case. Nothing said in
either judgement and nothing that flows from them can contribute one iota
to the dangers that these brave men and women have to face in the
performance of their often thankless task ... The right - and indeed the
duty - of police officers to protect their lives and personal safety and
those of others is clearly endorsed and in no respect diminished’.

Existing Standing Orders which are inconsistent with this judgment, are
hereby repealed to the extent that they are inconsistent therewith.

The guidelines as set out in the judgment and outlined above must be
implemented with immediate effect. :

All Divisional and Provincial Commissioners must IMMEDIATELY bring
the contents of this circular to the attention of each member under their
command and are held personally responsible to see that this is done.

Every member must sign a copy of this circular to confirm that he or she

understands the contents thereof. The signed copy of the circular must
be filed on the personal file of the member.

Ak

A TIONAL COMMISSIONER : SOUTH AFRICAN
LICE SERVICE
SELEBI

~ —

Sk s o

~ 5
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