RIGHTS AND CONSTITUTIONALISM - A BIAS TOWARDS OFFENDERS?

PATERSON NKOSEMNTU MAKIWANE

submitted in accordance with the requirements
for the degree of

DOCTOR OF LAWS

at the

UNIVERSITY OF SOUTH AFRICA

PROMOTER: PROF S S TERBLANCHE

NOVEMBER 2008



Acknowledgements

I wish to extend gratitude to my promoter, Professor SS Terblanche for his support and
guidance throughout the preparation of this work. His wisdom was invaluable for the
success of this effort. At times | felt like giving up, but he urged me on. The skills you

imparted to me have made me a wiser and better skilled person — thank you once more.

Professor De Villiers of UWC and Prof Koyana of the University of Fort Hare showed
special interest in my progress and, like parents do, encouraged me to persevere. Ms
Nokwanda Ngeketo and Koliwe Vika assisted in the typing of the early chapters when |
had no access to a computer — without a fee. It is times like these when you can tell who
your friends are. | appreciate all you did for me. | cannot forget Ms Naomi Boakye who
also assisted with the editing of the parts of the thesis, again without charging a fee. |
appreciate all the sacrifice you made.

| appreciate greatly the support and encouragement from family, friends and colleagues at
work. You all made me believe in myself, and always assured me that nothing is
impossible.

My children deserve mention by name: Nolubabalo, Kayakazi, Zandile, Zukusani,
Abongile and Sibongile — your forbearance in allowing me freedom to complete this task
is highly appreciated. | remember my late parents who died before I could finish Std 10.
The foundation they gave me enabled me to progress this far. And you, Lulu and Bukeka

— you really inspired me in many ways.

To my only son: your untimely departure for Heaven was further inspiration — you were
such a joy and you will forever remain in my memory. Your spirit urges me on, in

whatever | strive to achieve.

I dedicate this work to the memory of my late son, Zukisani Bantwini Thando. May your
soul rest in peace - Memelal!!
PNM



Abstract

The South African Constitution, with its Bill of Rights, represents a decisive break with
the past and a great advance by South Africans in reclaiming their human dignity and
fundamental freedoms. Before 1993 punishment of crime was defined by the social order
which had been designed under the apartheid government; prisoners were generally
subjected to cruel and degrading treatment while criminal suspects could be detained
indefinitely and without trial. The penal system was to some extent directed at controlling
and regulating the conduct of Blacks. The constitutional dispensation has resulted in a re-
look at our penal policy and has placed great emphasis on the rights of prisoners. These
rights flow from the rights to equality, dignity and liberty. The Constitution has
entrenched certain rights of criminal suspects, including the right to a fair trial.

Legislation has been introduced to ensure compliance with the constitutional imperatives.

The new dispensation has given rise to debate on many issues, and facilitated a rise of a
victims’ movement seeking to promote victim interests. This movement has noted that
offenders and alleged offenders enjoy a series of constitutional rights, and that
corresponding rights for crime victims need to be introduced. Victims are unlikely to be
accorded rights in the literal sense of the word; nevertheless, they need to be
accommodated within the criminal justice system. This need has given birth to a charter
for crime victims, a document that seeks to empower crime victims. The perception
remains, however, that offenders and crime suspects still enjoy too much protection, to
the detriment of victim interests. The development of victim rights is hampered by the
adversarial nature of the country’s criminal justice system and the perception that victims

have no role to play within the criminal process, other than as witnesses.

The purpose of the thesis is to analyse the extent to which our Bill of Rights strikes a
balance between the interests of alleged offenders and offenders on the one hand, and
crime victims on the other. It also seeks to create awareness about the plight of crime

victims and to make suggestions on possible solutions.
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