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Chapter 5

Child protection legislation in South Africa

1 A GENERAL OVERVIEW OF THE DEVELOPMENT OF CHILD PROTECTION

LEGISLATION IN SOUTH AFRICA 

1.1 The period before the implementation of the Children’s Act 33 of 1960

Special legislation in regard to the protection, welfare and supervision of children exists

in any modern legal system. At the beginning of the 20th century, Special Children’s

Protection Acts were in force in the Cape1 and in the Transvaal.2 The first attempt to

consolidate the law came in the form of the Children’s Protection Act 25 of 1913. This Act

was repealed by the Children’s Act 31 of 1937. The Children’s Act 31 of 1937 was then

repealed by the Children’s Act 33 of 1960 (hereinafter referred to as the “Children’s Act”).

1.2 The Children’s Act 33 of 1960

The Children’s Act made provision for judicial interference with parental authority by a

commissioner of child welfare, who exercised this authority after holding an inquiry in the

children’s court over which he or she presided. The aim of this inquiry was to determine

whether the child was a child in need of care.3 The Children’s Act defined “child in need of

care” as follows:
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“'child in need of care’ means a child who-

(a) has been abandoned or is without visible means of support; or

(b) has no parent or guardian or has ... a parent or guardian who ... does not or ... is unfit to

exercise proper control over that child; or

(c) is in the custody of a person who has been convicted of committing upon or in connection

with that child any offence mentioned in the First Schedule to this Act; or

(d) cannot be controlled by his parents or guardian or the person in whose custody he is; or

(e) is an habitual truant; or

(f) frequents the company of any immoral or vicious person, or is otherwise living in

circumstances calculated to cause or conduce to his seduction, corruption or prostitution;

or

(g) (i) begs; or

(ii) being under the age of twelve years engages in any form of street trading within

the area of jurisdiction of a local authority unless that local authority has by

means of bye-laws made under s 22 or any other law, prescribed that such a child

may engage in that form of street trading and unless he does so in accordance

with bye-laws made under s 22; or

(iii) being not under the age of twelve years but under the age of sixteen years

engages in any form of street trading within the area of jurisdiction of a local

authority in contravention of bye-laws made by that local authority under s 22; or

(h) is being maintained apart from his parents or guardian in domestic circumstances which

are detrimental to his interests and whose parents or guardian cannot be found or have

failed to make suitable provision for the care and custody of the child although they have

been called upon to do so; or

(i) is in a state of physical or mental neglect.”

In terms of the Children’s Act, children in need of care could be returned to the custody of

his or her parents subject to certain conditions. The child could also be placed in foster

care, or in the care of an approved agency, children’s home, or school of industries.4

1.3 The Child Care Act 74 of 1983
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5 S 20.

6 S 113(1).

7 House of Assembly Debates (Hansard) of 9 May 1983 6560, as cited by Spiro Parent and
child 350.

8 In terms of s 14(4) read with s 15 of the Child Care Act.

9 The Child Care Amendment Act 96 of 1996 came into operation on 1 April 1998, with the
exception of s 2 (which inserts s 8A into the Child Care Act), which still has to be
proclaimed.
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The Children’s Act was repealed in total by the Child Care Act 74 of 1983, except in so far

as it relates to the appointment of probation officers and the establishment, maintenance

and management of schools of industries and reform schools. Section 58 of the Children’s

Act (dealing with the appointment and functions of probation officers) was subsequently

repealed by the Probation Services Act 116 of 1991,5 while the provisions of the

Children’s Act relating to the establishment, maintenance and management of reform

schools and schools of industries were repealed by the Educations Affairs Act (House of

Assembly) 70 of 1988.6

According to the Minister of Health and Welfare at the time of promulgation of the Child

Care Act, the change in name signalled a recognition of “the general principle that the

family is the normal social and biological structure within which the child must grow and

develop. The legislation does not, therefore, focus solely on the child, or solely on the

child’s parents, but on both. The emphasis is, therefore, on the care of the child by its

parents or by those entrusted with the custody of the child.”7

The most important change, for the purposes of this thesis, brought about by the Child

Care Act, was the removal of the concept “child in need of care” found in the Children’s Act.

The aim of an inquiry by a children’s court under the Children’s Act was to ascertain

whether the child before it was a child in need of care. In terms of the Child Care Act, the

children’s court had to be satisfied,8 prior to the commencement of the Child Care

Amendment Act,9 that the child had no parent or guardian or had a parent or guardian who
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10 The previous s 14(4)(b) of the Child Care Act.

11 S 10 provides that no person other than the managers of a maternity home, hospital, place
of safety or children’s home shall receive any child born out of wedlock under the age of
seven years, or any child for the purpose of adopting him or her or causing him  or her to
be adopted, and maintain him or her apart from his or her parents for longer than 14 days,
unless such person has applied for the adoption of the child, or has obtained the consent
in writing of the commissioner of the district in which the child was residing immediately
before he or she was received.

12  See ch 5 par 2.4.3 & 2.4.4 below.

13 Barlow 1982 De Rebus 339; Robinson 1992 THRHR 74; Sloth-Nielsen & Van Heerden
1996 SAJHR (1) 247; Zaal 1988 SALJ 224.
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could not be traced, or had a parent or guardian or was in the custody of a person who was

unable or unfit to have custody of the child in that he or she:10  

“(i) is mentally ill to such a degree that he is unable to provide for the physical, mental or

social well-being of the child;

 (ii) has assaulted or ill-treated the child or allowed him to be assaulted or ill-treated;

 (iii) has caused or conduced to the seduction, abduction or prostitution of the child or the

commission by the child of immoral acts;

 (iv) displays habits and behaviour which may seriously injure the physical, mental or social

well-being of the child;

 (v) fails to maintain the child adequately;

 (vi) maintains the child in contravention of section 10;11

 (vii) neglects the child or allows him or her to be neglected;

 (viii) cannot control the child properly so as to ensure proper behaviour such as regular school

attendance;

 (ix) has abandoned the child; or

 (x) has no visible means of support.

As will be indicated below,12 these criteria for judicial interference with parental authority

by means of protective measures were all worded as defects or faults in a parent or

guardian or custodian. Extra-familial or child-initiated problems thus did not justify a

compulsory removal of the child by the state. This state of affairs was severely criticised

for the problems it created for both child care workers and families.13
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14 Zaal in Robinson (ed) et al Children 98.

15 Spiro Parent and child 351 submits that the best interests of the child are always the
governing consideration, although the Act does not always expressly say so. This
argument is confirmed by s 28(2) of the Constitution of the Republic of South Africa 108
of 1996 (hereinafter “the Constitution”), which provides that the best interests of the child
are of paramount importance in every matter concerning the child.

16 Adjudicators in children’s courts are called commissioners of child welfare and any
magistrate may be called upon to serve in this capacity (Child Care Act s 6(1)).

17 The commissioner having jurisdiction is the one in whose area the child “resides or
happens to be” (s 13(1)), provided that, if the child ordinarily resides in another district, the
commissioner may refer the inquiry to the children’s court of that district (s 13(3)). Every
magistrate’s court is a children’s court for the area of its jurisdiction (s 5(1)). 

18 Child Care Act s 14(4)(a) as amended by the Child Care Amendment Act. Also see ch 5
par 2.4.2.1 below.
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1.4 The Child Care Amendment Act 96 of 1996

The Child Care Amendment Act signalled a dramatic shift by the re-introduction of the

concept of the “child in need of care”. This introduced a child-centred and non-punitive

approach to care proceedings.14 As was the case under the Children’s Act, the Child Care

Act now provides, in the interests of children,15 for judicial interference with a parent’s

exercise of the parental authority. This authority is vested in the commissioner of child

welfare16 having jurisdiction, who exercises it after duly holding an inquiry in the children’s

court over which he or she presides.17 Broadly speaking, the commissioner’s authority to

intervene arises where the child concerned is “in need of care”. The circumstances in which

a child is considered to be in need of care are as follows:18

“(aB) the child-

(i) has been abandoned or is without visible means of support;

(ii) displays behaviour which cannot be controlled by his or her parents or the person

in whose custody he or she is; 

(iii) lives in circumstances likely to cause or conduce to his or her seduction,

abduction or sexual exploitation; 

(iv) lives in or is exposed to circumstances which may seriously harm the physical,
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19 S 10 provides that no person other than the managers of a maternity home, hospital, place
of safety or children’s home shall receive any child born out of wedlock under the age of
seven years, or any child for the purpose of adopting him or her or causing him  or her to
be adopted, and maintain him or her apart from his or her parents for longer than 14 days,
unless such person has applied for the adoption of the child, or has obtained the consent
in writing of the commissioner of child welfare of the district in which the child was residing
immediately before he or she was received.

20 S 15(1). See ch 5 par 2.6.1 below.

21 SA Law Commission Review ch 6.
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mental or social wellbeing of the child; 

(v) is in a state of physical or mental neglect; 

(vi) has been physically, emotionally or sexually abused or ill-treated by his or her

parents or guardian or the person in whose custody he or she is; or

(vii) is being maintained in contravention of section 10.”19

If a children’s court finds a child to be in need of care, the court can order that the child be

returned to the care of its parents under the supervision of a social worker, or that the child

be placed in foster care, or in a children’s home or school of industries.20

1.5 The draft Children’s Bill

1.5.1 Introduction

This section deals with the innovations of the draft Children’s Bill proposed by the South

African Law Commission21 in broad outline. The discussion paper of the South African

Law Commission on the review of the Child Care Act issued in 2002 contains the draft

Children’s Bill (hereinafter referred to as the “draft Children’s Bill”) proposed by the

Commission. On 12 August 2003, the Department of Social Development published its

own draft Children’s Bill (hereinafter referred to as “Social Development’s draft Children’s

Bill”) for comment. They indicated their intention to table it in Parliament during 2003.

Except where expressly indicated, the provisions of the Law Commission’s draft Children’s

Bill, and Social Development’s draft Children’s Bill are similar. 
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22 Draft Children’s Bill clauses 57 & 58; Social Development’s draft Children’s Bill clauses
44 & 45.

23 See ch 3 par 6 & ch 4 par 3.8.

24 See ch 5 par 2.3.3 below.

25 See ch 5 par 2.4.2.2 & 2.6.2 below.

26 See ch 5 par 2.2.2 below.
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With the exception of the proposals on children’s courts, which will be dealt with under this

section, the Law Commission’s proposals that are relevant to this thesis will be dealt with

in more detail in the rest of this chapter.

1.5.2 Children’s courts

The South African Law Commission proposes in its discussion paper on the review of the

Child Care Act that the current children’s courts be replaced by child and family courts,

which will have similar status to that of magistrate’s courts, and includes provisions to that

effect in their proposed draft Children’s Bill. However, in terms of Social Development’s

draft Children’s Bill, the current children’s courts are retained. 

Children’s courts will have jurisdiction in a wide variety of matters covered by the new

children’s statute,22 including the suspension or termination of parental responsibilities or

rights,23 the provision of early intervention services,2 4  children in need of care and

protection,25 the protection of children, temporary safe care of children,26 and alternative

care of children.

In terms of the draft Children’s Bill, every magistrate will be a presiding officer of a

children’s court (which will replace the current commissioner of child welfare). The Law

Commission’s draft Children’s Bill contained a provision that child and family magistrates

(the term used for what Social Development’s draft Children’s Bill calls presiding officers)

must have a sound knowledge of child and family law, children’s court procedures, and the
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27 Draft Children’s Bill clause 70.

28 Draft Children’s Bill clause 74.

29 Social Development’s draft Children’s Bill clause 67. The Law Commission’s draft
Children’s Bill named this function “child and family court registrars” (clause 92).

30 Draft Children’s Bill clause 93.

31 The term “social service professional” is defined in Social Development’s draft Children’s
Bill as including probation officers, development workers, child and youth care workers,
youth workers and social security workers (clause 1). This definition is not included in the
Law Commission’s draft Children’s Bill. 
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resources available for the social development of children. They must also have basic

understanding of child development, psychology and family relationships, and the linguistic

skills and ability to communicate effectively with dysfunctional families and traumatised

children.27 The draft Children’s Bill also provides for training courses for presiding officers

and assessors to be established by the Minister of Justice, acting on the advice of the

Minister of Social Development.28 Both these provisions were omitted from Social

Development’s draft Children’s Bill.

In terms of Social Development’s draft Children’s Bill, the current function of children’s court

assistants will be replaced by clerks of children’s courts.29 The Law Commission’s draft

Children’s Bill provides that these officials must have, inter alia, a sufficient understanding

of the needs of children, mediation skills, and a sufficient knowledge of legal measures,

processes and resources available for the protection of children.30 This provision was

dropped from Social Development’s draft Children’s Bill.

One of the innovations of both the Law Commission and Social Development’s draft

Children’s Bills, is the fact that a children’s court may, before it decides a matter, order a

lay forum hearing in an attempt to settle the matter. The lay forum may include mediation

by a family advocate, social service professional31 or other professionally qualified person,

a family group conference contemplated in the Bill, or mediation by a traditional authority.

Before ordering a lay forum hearing, the children’s court must take into account all relevant
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32 Draft Children’s Bill clause 66; Social Development’s draft Children’s Bill clause 49.

33 Draft Children’s Bill clause 96; Social Development’s draft Children’s Bill clause 69.

34 Draft Children’s Bill clause 97; Social Development’s draft Children’s Bill clause 70.
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factors, including the vulnerability of the child, the ability of the child to participate in the

proceedings, the power relationships within the family, and the nature of any allegations

made by parties in the matter.32

Further, both the Law Commission’s and Social Development’s draft Children’s Bills give

the children’s court the authority, if a matter brought to or referred to a children’s court is

contested, to order a pre-hearing conference to be held with the parties involved in the

matter in order to mediate between the parties, settle disputes between the parties to the

extent possible, and define the issues to be heard by the court. However, pre-hearing

conferences may not be held in the event of a matter involving the alleged abuse or sexual

abuse of a child. The child involved in the matter may attend and may participate in the

conference unless the children’s court decides otherwise.33 The draft Children’s Bill

proposed by the Law Commission leaves the decision whether a pre-hearing conference

must be held in the hands of the children’s court assistant (“child and family court

registrar”), whereas Social Development’s draft Children’s Bill leaves this decision in the

hands of the children’s court.

The draft Children’s Bills proposed by both the Law Commission and the Department of

Social Development further give the children’s court the authority, in a matter brought to or

referred to that court, to cause a family group conference to be set up with the parties

involved, including any other family members of the child, in order to find solutions for any

problem involving the child. The children’s court must appoint a suitably qualified person

or organisation to facilitate at the family group conference, must ensure that a record is

kept of any agreement or settlement reached between the parties, and must consider the

report on the conference when the matter is heard.34 As is the case with pre-hearing

conferences, the draft Children’s Bill proposed by the Law Commission leaves the
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35 Draft Children’s Bill clause 98; Social Development’s draft Children’s Bill clause 71..

36 SA Law Commission Review ch 6 at 116 et seq.

37 See ch 5 par 2.4.2.1 below in this regard.

38 See ch 5 par 2.4.2.2 below.
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decision whether a family group conference must be held in the hands of the children’s

court assistant (“child and family court registrar”), whereas Social Development’s draft

Children’s Bill leaves this decision in the hands of the children’s court.

The children’s court may also refer a matter brought or referred to a children’s court

(excluding a matter involving the alleged abuse or sexual abuse of a child) to any

appropriate lay forum, including a traditional authority, for an attempt to settle the matter

by way of mediation out of court.35 Similarly, the decision whether to refer a matter to an

appropriate lay forum is left in the hands of the children’s court assistant in terms of the Law

Commission’s draft Children’s Bill, and in the hands of the children’s court in terms of

Social Development’s draft Children’s Bill.

1.5.3 The child in need of care and protection

The South African Law Commission further proposes36 that the criteria in terms of which

a child may be found to be in need of care as listed in section 14(4) of the Child Care Act

be retained and supplemented. In this regard, the Commission recommends that the wilful

failure of a person who has parental responsibilities and rights in respect of a particular

child to fulfil his or her parental responsibilities and rights should constitute a criterion for

finding a child in need of care.37 However, this lastmentioned provision was omitted from

Social Development’s draft Children’s Bill.38

A very important issue pointed out by the Commission, is the fact that finding a child to be

in need of care should not necessarily constitute a ground for removal of that child. Under

the new children’s statute the aim should rather be to support that child and his or her family
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39 SA Law Commission Review ch 6 at 117.

40 See ch 5 par 2.3.3 below.

41 See ch 5 par 2.6.2 below.

42 Ibid.
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in order to ensure that that child remains with its family.39 Accordingly, the draft Children’s

Bills proposed by both the Law Commission and the Department of Social Development

provide for prevention and early intervention services,40 and also expand the possible

orders that the children’s court can make when a child is found to be in need of care and

protection.41 The protection measures proposed in the draft Children’s Bill, after finding a

child to be in need of care, are wide and varied, and include orders such as placing the

child in foster care, kinship care, a child in youth care centre, temporary safe care a child-

headed household, partial care, shares care, et cetera.42

2 DEALING WITH CHILDREN IN NEED OF CARE IN SOUTH AFRICAN LAW

2.1 Introduction

Various legislative child protection procedures exist in South African law to ensure that

parents exercise their parental authority in the interests of their children. In this section I

deal with the Child Care Act, focussing on the protection measures contained in the Act.

I also incorporate references to protection measures contained the proposed draft

Children’s Bill.

2.2 Identifying the child in need of care
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43 See ch 5 par 2.4.2.1 below.

44 S 13(2).

45 See ch 5 par 2.2.2 below.
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2.1.1 Introduction

The aim of the children’s court inquiry is to determine whether certain children are in need

of care.43 Any child in regard to whom a children’s court assistant is of the opinion that he

or she is a child in need of care, may be brought before the children’s court of the district

in which the child resides or happens to be by any police officer, social worker or

authorised officer or by a parent, guardian or other person having the custody of the child.44

In this instance, there has been no removal of the child prior to the children’s court inquiry.

Sometimes it is necessary to remove a child pending the inquiry of the children’s court. The

Child Care Act makes provision for three forms of removal prior to the children’s court

inquiry. Firstly, under section 11(1) of the Act all courts have a broad power to order that

a child be taken to a place of safety and that the child be brought before a children’s court

as soon as possible thereafter.45 

In contrast to an emergency situation where there is immediate and serious danger of

harm, less pressing situations occur where it is clear that the child’s present circumstances

are inappropriate but there is still time to obtain a prior warrant from the children’s court

authorising the accommodation of the child in a place of safety pending a children’s court

inquiry. An example is when a police officer or social worker discovers a child living at

premises where he or she has been abandoned or is neglected. If there is no reason to

believe that the child is about to disappear, the proper procedure is to go before the local

commissioner of child welfare to give information on oath that there are reasonable

grounds for the child to be accommodated in a place of safety pending a children’s court

inquiry.46 This is the second form of prior removal, and it takes place in terms of section
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47 See ch 5 par 2.2.3 below.

48 See ch 5 par 2.2.4 below.

49 Zaal & Matthias in Davel (ed) et al Introduction 120.

50 Zaal & Matthias in Davel (ed) et al Introduction 121.

51 See ch 5 par 2.4.1 below.

52 S 13(1). Also see ch 5 par 2.2.2, 2.2.3 & 2.2.4 above.
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11(2).47

Thirdly, there is the section 12(1) removal, which is an emergency removal.48 The

immediate removal of a child can only be justified in an emergency where there is reason

to believe that the child is in imminent danger of serious harm. An example is when a child

is discovered in a situation where his or her parent was intoxicated and determined to

assault the child.49 

If the child’s present living conditions seem adequate and there is no danger in allowing

the child to remain where he or she is until a children’s court inquiry has established

whether the child should be removed into alternative care, the above procedure should not

be followed.50 The correct procedure is to inform a social worker or the local children’s

court assistant about the case in terms of section 13(2) of the Act.51 

Any child removed to a place of safety in terms of sections 11(1), (2) or 12(1) must be

brought before the children’s court of the district in which the child resides or happens to

be by any police officer, social worker or authorised officer.52 

It should be noted that, apart from these removals prior to the children’s court inquiry, the

Child Care Act also provides that, if a court postpones an inquiry, the court may order that

in the meantime the child remain in a place of safety, or be kept in a place of safety for
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53 S 14(3). See ch 5 par 2.5 below.

54 S 15(1). See ch 5 par 2.6 below.

55 Zaal & Matthias in Davel (ed) et al Introduction 121. 

56 Child Care Act s 42(1).

57 S 4. Note that ss 1, 2, 3, 6 & 7 of the Prevention of Family Violence Act were repealed by
the Domestic Violence Act 116 of 1998. Ss 4, 5, 8 & 9 of the Prevention of Family
Violence Act remain in force.

58 S 42(1). On receipt of a notification in terms of subsection (1) the Director-general of
Welfare and Population Development or the designated officer may issue a warrant in the
prescribed form and manner for the removal of the child concerned to a place of safety or
a hospital (s 42(2)).

59 S 42(5).
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observation for the information of the court.53 Moreover, a children’s court who has found

a child to be in need of care and protection can order that the child be removed from the

parental home and placed in, for example, foster care.54

It should be noted that usually, it is members of the public, rather than the courts, who

discover that certain children may be in need of a care inquiry.55 As a matter of fact, our

law compels certain persons to make a report if he or she finds a child in circumstances

giving rise to a suspicion that the child has been ill-treated. Both the Child Care Act56 and

the Prevention of Family Violence Act 133 of 199357 contain such mandatory reporting

provisions. The Child Care Act imposes a duty on every dentist, medical practitioner,

nurse, social worker, teacher and person employed by or managing a children’s home,

place of care or shelter who examines, attends or deals with a child in circumstances

giving rise to the suspicion that the child has been ill-treated or deliberately injured or

suffers from a nutritional deficiency disease, immediately to notify the Director-general of

Welfare and Population Development or any designated officer of those circumstances.58

These professional persons are liable to be prosecuted for a criminal offence should they

fail to make such a report.59 On the other hand they (but not members of the public) are

protected from any defamation action if their notification is “given in good faith in
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62 Van Heerden et al (eds) Boberg 652 fn 527; Sloth-Nielsen & Van Heerden 1996 SAJHR
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accordance with this section”.60

The Prevention of Family Violence Act places an obligation on any person who examines,

treats, attends to, advises, instructs or cares for any child in circumstances which ought to

give rise to the reasonable suspicion that such child has been ill-treated, or suffers from

any injury the probable cause of which was deliberate, to immediately report such

circumstances to a police official, or to a commissioner of child welfare or a social

worker.61 However, unlike the Child Care Act, the Prevention of Family Violence Act

creates no indemnities for persons who in good faith comply with their reporting provisions

under this Act.62  With the repeal of section 6 (which criminalised the failure to report) of

the Prevention of Family Violence Act by the Domestic Violence Act, it would appear that

the reporting obligation in section 4 of the Prevention of Family Violence Act was deprived

of any teeth. The South African Law Commission thus recommends the repeal of s 4 of the

Prevention of Family Violence Act.63

The draft Children’s Bills proposed by both the Law Commission and Social Development

contain comprehensive mandatory reporting provisions. It places an obligation to report

a conclusion (formed on personal observation) that the child has been abused, sexual

abused or deliberately neglected on the following persons: any teacher, medical

practitioner, dentist, nurse, social worker, social service professional, minister of religion,
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64 A partial care facility is defined in clause 1 of the Draft Children’s Bill as any place used
partly or exclusively for the partial care of six or more children. Social Development’s draft
Children’s Bill contains a similar definition. Partial care is regulated extensively in ch 9 of
the draft Children’s Bill (ch 6 of Social Development’s draft Children’s Bill).

65 A shelter is defined in the draft Children’s Bill as a facility located at a specific place which
is managed for the purpose of providing basic services, including overnight accommodation
and food, to children, including street children, who voluntarily attend the facility but who
are free to leave (clause 244(1); Social Development’s draft Children’s Bill clause 213(1))).
Shelters are regulated extensively in ch 17 of the draft Children’s Bill (ch 15 of Social
Development’s draft Children’s Bill).

66 A drop-in centre is defined as a facility located at a specific place which is managed for
the purpose of providing basic services, excluding overnight accommodation, to children,
including street children, who voluntarily attend the facility but who are free to leave (clause
244(2) of the draft Children’s Bill; clause 213(2) of Social Development’s draft Children’s
Bill). Drop-in centres, along with shelters, are regulated extensively in ch 17 of the draft
Children’s Bill (ch 15 of Social Development’s draft Children’s Bill).

67 A child and youth care centre is defined in the draft Children’s Bill as a facility for the
provision of residential care to more than six children outside the child’s family environment
in accordance with a residential care programme(s) suited for the children in the facility
(clause 210; Social Development’s draft Children’s Bill clause 191). Child and youth care
centres are regulated extensively in ch 15 of the draft Bill (ch 14 of Social Development’s
draft Children’s Bill).

68 Draft Children’s Bill clause 167; Social Development’s draft Children’s Bill clause 105.

69 See ch 5 par 1.5.2 above.

70 Any court, eg a criminal or civil court, may direct that a child be sent to the children’s
court even where the child was not an accused person or party in the former court (Zaal
in Robinson (ed) et al Children 95 109-110).
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religious leader, member of staff at a partial care facility,64 shelter,65 drop-in centre,66 or

child and youth care centre,67 or labour inspector.68 The conclusion must be reported to a

designated child protection organisation, police officer or clerk of the children’s court.69

The envisaged provision is welcomed as it is much wider than the current one.

2.2.2 Removal following a court order (s 11(1))

If it appears to any court70 in the course of any proceedings before it that any child has no

parent or guardian, or that it is in the interest of the safety and welfare of any child that he

or she be taken to a place of safety, that court may order that the child be taken to a place
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71 Child Care Act s 11(1). 

72 Temporary safe care is defined in clause 1 of the draft Children’s Bill as care of a child in
a child and youth care centre, shelter or private home or any other place that may be
prescribed by regulation, where the child can safely be accommodated pending a decision
or court order concerning the placement of the child, but excludes a prison or police cell.
A similar definition is included in Social Development’s draft Children’s Bill.

73 Draft Children’s Bill clause 168; Social Development’s draft Children’s Bill clause 47.

74 Child Care Act s 11(2).

75 S 11(3).
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of safety and that the child be brought before a children’s court as soon as  possible

thereafter.71 

The draft Children’s Bill contains a slightly different provision. It provides that, if it appears

to a court in the course of any proceedings that a child involved in or affected by those

proceedings is in need of care and protection, the court may order that the question

whether the child is in need of care and protection be referred to a children’s court for

decision. The children’s court may also order that the child be put in temporary safe care72

if it appears to the court that this is necessary for the safety and well-being of the child.73

2.2.3 Removal in pursuance of a warrant (s 11(2))

A commissioner of child welfare who discovers from information given on oath, that there

are reasonable grounds for believing that a child who is within his or her area of jurisdiction

has no parent or guardian, or that it is in the child’s interest that he or she be taken to a

place of safety, may issue a warrant authorising a police officer or social worker or any

other person to search for the child and to take the child to a place of safety until he or she

can be brought before a children’s court.74 The officer authorised by the aforementioned

warrant may enter, by force if necessary, any house or other premises mentioned in the

warrant, and may remove the child therefrom.75
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76 An “authorised officer” is any person authorised in writing by a commissioner of child
welfare, social worker, or police officer to remove the child (Child Care Act s 1). 

77 Reg 9(2)(a) of the Child Care Regulations 1986 (promulgated in terms of section 60 of the
Child Care Act (GN 2612 of 12/12/86 as amended by GN 416 of 31/03/98, GN 65 of
11/01/99, and GN 119 of 3/02/1999)).

78 Children’s court assistants provide general support (including representing parties) in the
children’s courts (Child Care Act s 7). Unfortunately, very few full-time children’s court
assistants are being employed presently (Zaal & Matthias in Davel (ed) et al Introduction
118). In some children’s courts, prosecutors are used as children’s court assistants. As
pointed out by Matthias & Zaal in Keightley (ed) Children’s Rights 51 57, the traditional
adversarial mode of prosecutors at a child care hearing is often “rather akin to having a bull
in a china shop”. Also see Zaal in Robinson (ed) et al Children 102-103.

79 Reg 9(2)(b)(i).

80 See ch 5 par 1.5.2 above.
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A police officer, social worker or authorised officer76 who removes a child under a warrant

in terms of section 11(2) and brings him or her to a place of safety must grant authority to

such place of safety for the interim detention of the child.77 A notice of the removal of the

child must be given to the parent or guardian of the child (or the person in whose custody

the child was immediately before the removal), and to the children’s court assistant78 by

the police officer, social worker or authorised officer who removed the child. This notice

is given by sending or handing a true copy of the authority mentioned in regulation 9(2)(a)

to the parent or guardian of the child (or the person in whose custody the child was

immediately before the removal), and to the children’s court assistant within 48 hours.79

The draft Children’s Bill contains a slightly different provision. It provides that, if on

evidence given by any person on oath or affirmation, it appears to the presiding officer80

that a child who resides or happens to be in the area of that presiding officer is in need of

care and protection, the presiding officer may order that the question of whether the child

is in need of care and protection be referred to a children’s court for decision. The

presiding officer may also order that the child be placed in temporary safe care if it

appears to the court that it is necessary for the safety and well-being of the child. Like the

current provision of the Child Care Act, the draft Children’s Bill contains a provision that the

person who has removed a child must without delay inform the primary care-giver of the
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81 Draft Children’s Bill clause 169; Social Development’s draft Children’s Bill clause 151.

82 Ibid.

83 See ch 5 par 2.4.2.1 below.

84 S 12(1).
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child of the removal of the child if that person can readily be traced.81 The provisions of the

Law Commission’s and Social Development’s draft Children’s Bills are similar, although

the Law Commission’s draft Children’s Bill allowed the presiding officer to act only “on

evidence given by a designated social worker”. 

The current provision of the Child Care Act refers only to “information given on oath”,

without stating the source. Furthermore, the current requirement that, before the removal

can be affected, the commissioner of child welfare must be of the opinion that there are

reasonable grounds for believing that a child who is within his or her area of jurisdiction has

no parent or guardian, or that it is in the child’s interest that he or she be taken to a place

of safety, is replaced by the requirement that the presiding officer must be of the opinion

that the child is in need of care and protection, and that it is necessary for the safety and

well-being of the child.82

2.2.4 Removal without a warrant (s 12(2)) 

A child may be removed to a place of safety without a warrant by a police officer, social

worker or authorised officer if the officer concerned has reason to believe that the child is

a child referred to in section 14(4)83 and that the delay in obtaining a warrant will be

prejudicial to the safety and welfare of the child.84 

If the parent or guardian of the child, or the person in whose lawful custody the child is, is

known to be in the district from where the child was removed and can be traced without

undue delay, the officer who has removed the child must inform the parent, guardian or
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85 S 12(2)(a). S 12(1) provides for the removal of children without prior notice to the custodian
parent. In Swarts v Swarts 2002 3 SA 451 (T) the court decided that a removal order in
terms of s 12(1) did not violate the parent’s right to just administrative action, as
entrenched in s 33 of the Constitution and s 3 of the Promotion of Administrative Justice
Act 3 of 2000. Bertelsman J pointed out that the Child Care Act intended to address
precisely the cases where the parents of children in need of care are not available to be
informed of the proposed removal. The so-called “Form IV” procedure, in terms of which
the custodian parent is informed of the removal within 48 hours, provides constitutionally
tenable protection of the parent’s interests, especially since the action must be confirmed
by the commissioner of child welfare virtually immediately and must thereafter be
subjected to a full inquiry.   

86 S 12(2)(b).

87 See ch 5 par 2.2.3 above.

88 Ibid.

89 Reg 9(2)(b)(i).

90 A designated social worker is defined as a social worker in the service of the Department
of Welfare and Population Development or a provincial department of social welfare, or a
designated child protection organisation (draft Children’s Bill clause 1).
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person in whose lawful custody the child is, of the child’s removal as soon as possible.85

The children’s court assistant must also be informed of the reasons for the child’s

removal.86

As in the case of removal under a warrant,87 this notice to the parent or guardian of the

child (or to the person in whose custody the child was immediately before the removal),

and to the children’s court assistant must be given by the police officer, social worker or

authorised officer who removed the child by sending or handing a true copy of the authority

mentioned in regulation 9(2)(a)88 to the parent, guardian or custodian of the child, and to

the children’s court assistant.89

The draft Children’s Bill contains a similar provision. It provides that a police officer,

designated social worker90 or authorised officer may remove a child and place the child

in temporary safe care without a court order if there are reasonable grounds for believing

that the child is in need of care and protection, and needs immediate emergency

protection, and that the delay in obtaining a court order for the removal of the child and
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Children 609.
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placing the child in temporary safe care may jeopardise the child’s safety and well-being.

It is further provided that the person who has removed the child must without delay inform

the primary care-giver of the child of the removal of the child, if that person can readily be

traced, inform the relevant clerk of the children’s court91 of the removal, and bring the

matter before the children’s court.92 

2.3 The period pending the children’s court inquiry

2.3.1 Introduction

In the interim period pending the inquiry of the children’s court, the children’s court must

hold a preliminary inquiry in cases where children have been removed under sections

11(1), 11(2) and 12(1) set out above). This is also referred to as the “opening of the

inquiry”.93 The “opening” takes the form of a brief initial appearance.94 As will be pointed

out below, the purpose of this inquiry is to determine whether the child should have been

removed at this stage and, if so, whether the temporary arrangement for his or her

accommodation pending the main inquiry is the most appropriate one. After reviewing the

reasons provided for a preliminary removal of the child, the commissioner can either

confirm the removal or set it aside.
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95 S 7(2) of the Act provides that the Minister of Welfare and Population Development may
appoint any officer in the public service (or two or more such officers) as a children's court
assistant (or children's court assistants) for every children's court. The children’s court
assistant(s) must at any proceedings of the children's court to which he or she is or they
are attached, perform the functions assigned to the children's court assistant by or under
this Act, and generally assist the said court in performing its functions. Reg 2(2)(a) further
provides that, if the Minister of Welfare and Population Development appoints a social
worker as a children’s court assistant under s 7(2), all social workers’ reports
contemplated in s 14(2) of the Act must be channelled through that assistant. In terms of
s 1 of the Child Care Act, “social worker” means any person registered as a social worker
under the Social Work Act 110 of 1978, or deemed to be so registered, and who, save for
the purposes of s 42, is in the service of a state department or a provincial administration
or a prescribed welfare organisation. 

96 See ch 5 par 2.2.3 and 2.2.4 above.

97 The children’s court assistant must submit the authority to the commissioner for review
no later than the first court day following his or her receipt of the authority (reg 9(2)(c)).

98 See ch 5 par 2.2.3 and 2.2.4 above.

99 Reg 9(2)(b)(ii).
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An important further task that has to be carried out before the main inquiry can be held, is

an investigation into the present living circumstances and familial environment of the child.

At the opening of the inquiry, the children’s court sets a date for the main inquiry, allowing

time for the social worker95 to fulfill this function.

2.3.2 The review of the interim detention by the children’s court

The authority for the interim detention of the child removed under a warrant in terms of

section 11(2), or without a warrant in terms of section 12(1)96 must be submitted to the

commissioner of child welfare for review.97

If the parent or guardian of the child (or the person in whose custody the child was

immediately before the removal) is known to be in the district from which the child was

removed and can be traced without undue delay, such parent, guardian or other person

must be informed by the police officer, social worker or authorised officer who removed

the child98 of the date and time of the review by the commissioner of the child’s detention.99
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100 Reg 9(2)(d).
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The commissioner must consider the reasons for the child’s detention as stated in the

authority, and such other information as he or she may obtain, or which the parent or

guardian of the child (or the person in whose custody the child was immediately before the

removal), the children’s court assistant, social worker, police officer, or authorised officer

may furnish him or her.  The commissioner must then confirm the detention of the child by

issuing an order of detention or set the authority aside and direct that the child be restored

to the care of his or her parent.100

Although the regulations do not expressly require the issue of an authority for the interim

detention of the child when the child is removed following a court order in terms of s

11(1),101 it appears from a later provision that an authority for the interim detention of the

child (and the subsequent review of the authority by the commissioner) is also required

when children are removed following a court order. Regulation 9(4) provides as follows:

“[a]ny child who is removed ... in terms of section 11(1) or (2) or 12(1) and whose detention

... is confirmed by the commissioner ... shall be brought before the children’s court ...” (my

emphasis).

2.3.3 The role of social workers in a children’s court inquiry

The main evidence furnished to the children’s court at the inquiry in regard to the

circumstances of the child and whether he or she is in need of alternative care is presented

in the form of a compulsory investigative report drawn up by the social worker.102



Chapter 5 Child Care Act 74 of 1983

103 The detailed requirements in this regulation are mandatory, indicating that the legislator
is determined to improve services by social workers to children in care proceedings.
However, since no sanction is indicated for a failure to meet these requirements, law
reform may be necessary in this regard (Zaal & Matthias in Davel (ed) et al Introduction
124).

104 Reg 2(4)(a).

105 Reg 2(4)(b).

106 It is interesting to note that it is expected of the social worker to set out the grounds for
state intervention in the report, and also to recommend which ground from the list of
grounds provided in s 14(4) (see ch 5 par 2.3.2.1below) the commissioner should select
when making the order of court. As it is the outcome of the children’s court inquiry to
determine whether the child is a child in need of care, this seems premature.

107 Reg 2(4)(c).
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Regulation 2(4)103 sets out in detail the basic minimum information to be included in these

reports. This minimum information includes the following:

• The report must include “a full family profile setting out the marital, financial,

educational, physical and mental health, religious and socio-cultural

circumstances” of the child and the parents or other caregiver.104

• The report must also contain “a summary of prevention and early intervention

services rendered” and “a brief background” in regard to any previous

statutory interventions in respect of the child.105

• The report must state the reasons why the child has been identified as a

child in need of care.106 First of all, the circumstances which have led to the

child being identified as a child in need of statutory intervention must be set

out in the report. Secondly, the grounds for state intervention on behalf of the

child must be indicated.107

• Fourthly, the social worker must recommend which ground from the list of
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108 See ch 5 par 2.4.2.1 below.
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grounds provided in section 14(4)108 the commissioner should select when

making the order of court. The report must also recommend to the

commissioner “the most empowering and least restrictive order in terms of

section 15(1) of the Act that will serve the best interests of the child”.109

• Where it is recommended in the report that the child should be removed

from the caregiver and placed in alternative care, the possibility of returning

the child to his or her family and community (in the longer term) must be

canvassed in the report. The regulations require that the report must contain

“where applicable” a proposed plan to facilitate the reunification of the child

and his or her family and the ultimate restoration of the child to his or her

community.110

• Lastly, it is required in the regulations that the investigative social worker’s

report must contain “a clear indication” of who will be responsible for the

subsequent management and review of the child’s case.111

Undue delay in finalising the care inquiry is likely to be psychologically destructive to the

child and, possibly, other members of his or her family.112 Although the Act limits

adjournments to a maximum of fourteen days once an inquiry has been opened, it does not

set any deadline for the starting date of the inquiry once a case has been opened.
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113 Research undertaken by Matthias & Zaal (Matthias & Zaal in Keightly (ed) Children’s rights
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Research undertaken by Matthias and Zaal indicates that the absence of such a deadline

has resulted in considerable variations in the periods allowed by commissioners for case

preparation.113 The flexibility allowed for by the absence of a statutory deadline for the start

of the inquiry, is sometimes necessary. Longer delays may be necessitated by a number

of factors, for example the need to find a suitable foster parent, or having to obtain a

supplementary social worker’s report from a distant rural area.114 It should also be borne

in mind that the interim period between the opening and finalisation of the children’s court

inquiry is used by conscientious social workers not only to report on the circumstances of

the child, but also to engage in “reconstruction services” with the parents or guardian and

the child in the hope of being able to recommend the happiest solution of all, namely return

of the child to his or her family. It is clear that great skill is often required of the children’s

court to balance due-process and welfare considerations.115 Like the current Child Care

Act, the draft Children’s Bill limits adjournments to a maximum of fourteen days,116 but sets

no deadline for the starting of the inquiry once the case has been opened.

One of the most prominent features of the draft Children’s Bills proposed by both the South

African Law Commission and the Department of Social Development, is the creation of

a legislative framework for providing prevention and early intervention services. The draft

Children’s Bill provides that, before making an order concerning the temporary or

permanent removal of a child from his or her family environment, a children’s court may

order117
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“(a) the provincial department of social development or any other relevant organ of state to

provide early intervention services in respect of the child and the family or parent or care-

giver of the child if the children’s court considers the provision of such services appropriate

in the circumstances;

 (b) the child’s family and the child to participate in a recognised family preservation

programme.”

Such an order must be for a specified period not exceeding six months. When the case

resumes after the expiry of the specified period, a social worker’s report setting out

progress with early intervention services rendered to the child and the family or the parent

or care-giver must be submitted to the children’s court. After considering the report, the

court may decide the question whether the child should be removed, or order the

continuation of early intervention services for a further specified period not exceeding six

months.118

In terms of the draft Children’s Bill, early intervention services refers to social development

services which are designed to serve the following purposes:119

“(a) preserving a child’s family structure;

 (b) developing appropriate parenting skills and the capacity of parents and care-givers to

safeguard the well-being and best interests of their children;

 (c) establishing appropriate interpersonal relationships within the family;

 (d) promoting the well-being of children and the realisation of their full potential;

 (e) preventing the neglect, abuse or inadequate supervision of children and preventing other

failures in the family environment to meet children’s needs;

 (f) preventing the recurrence of problems in the family environment that may harm children

or adversely affect their development;

 (g) diverting children away from the child and youth care system and the criminal justice
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system; and

 (h) avoiding the removal of a child from the family environment.”

The provision of early intervention services fits in with one of the general principles of the

draft Children’s Bill, namely that whenever a provision of the Act requires the best interests

of the child standard to be applied, one of the factors to be taken into consideration is the

need for the child to remain in the care of his or her parent, family and extended family, as

well as the need for a child to be brought up within a stable family environment.120 It also

fits in with the basic underlying purpose of child care work, namely to heal dysfunctional

family relationships. In this regard it should also be noted that the draft Bill also provides

for so-called “prevention services”, which is defined as social development services

designed to serve the purposes mentioned above, and is provided to families with children

in order to strengthen and build their capacity and self-reliance to address problems that

may occur in the family environment which, if unchecked, may lead to statutory

intervention.121 The Minister of Social Development must include in the departmental

strategy a national strategy aimed at securing the provision of these services to families,

parents, care-givers and children across the country.122

2.4 The inquiry of the children’s court

2.4.1 Bringing a child before the children’s court

The following children should be brought before the children’s court:

• Any child removed to a place of safety in terms of sections 11(1) (ie removal
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125 S 13(2).
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following a court order), 11 (2) (ie removal in pursuance of a warrant) or 12(1) (ie

removal without a warrant) must be brought before the children’s court of the district

in which the child resides or happens to be by any police officer, social worker or

authorised officer.123 

• Furthermore, any child in regard to whom a children’s court assistant is of the

opinion that he or she is a child in need of care,124 may be brought before the

children’s court of the district in which the child resides or happens to be by any

police officer, social worker or authorised officer or by a parent, guardian or other

person having the custody of the child.125

2.4.2 Children in need of care

2.4.2.1 In terms of the Child Care Act 74 of 1983

Having considered the obligatory report of a social worker,126 the children’s court before

which a child is brought must hold an inquiry to determine whether the child is a child in

need of care.127 The circumstances in which a child is considered to be in need of care are

as follows:128

“(aB) the child-

(i) has been abandoned or is without visible means of support;
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(ii) displays behaviour which cannot be controlled by his or her parents or the person

in whose custody he or she is; 

(iii) lives in circumstances likely to cause or conduce to his or her seduction,

abduction or sexual exploitation; 

(iv) lives in or is exposed to circumstances which may seriously harm the physical,

mental or social wellbeing of the child; 

(v) is in a state of physical or mental neglect; 

(vi) has been physically, emotionally or sexually abused or ill-treated by his or her

parents or guardian or the person in whose custody he or she is; or

(vii) is being maintained in contravention of section 10.”129

2.4.2.2 In terms of the draft Children’s Bill

In the draft Children’s Bill proposed by the South African Law Commission, it is provided

that a children’s court must decide the question of whether a child who was brought before

it is in need of care and protection. If the court finds that the child is in need of care and

protection, it may make an appropriate order,130 taking into account the provision that

deals with providing early intervention services.131 The Commission has proposed the

following criteria in terms of which a child may be found to be in need of care and

protection, and has included the following clause giving effect to their recommendations

in the draft Children’s Bill:132

“(a) If the person having the parental responsibility to care for the chid 
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(i) deliberately fails to fulfil that responsibility in respect of that child in a material

respect;

(ii) sexually abuses the child or a sibling of the child;

(iii) has inflicted life-threatening injury on the child or a sibling of the child;

(iv) has murdered a sibling of the child; 

(iii) has disappeared or cannot be traced.

(b) If there is no person exercising the parental responsibility to care for the child.

(c) If the child

(i) has been abandoned, orphaned or is without visible means of support;

(ii) displays behaviour which cannot be controlled by the parent or care-giver;

(iii) lives or works on the streets or begs for a living;

(iv) is addicted to a dependence producing substance and is without any support to

obtain treatment for such dependency;

(v) lives in circumstances that expose the child to commercial sexual exploitation or

to being trafficked;

(vi) lives in or is exposed to circumstances which may seriously harm that child’s

physical, mental or social well-being;

(vii) may be at risk if returned to the custody of the parent, guardian or care-giver of

the child as there is reason to believe that he or she will live in or be exposed to

circumstances which may seriously injure the physical, mental or social well-

being of the child;

(viii) is in a state of physical or mental neglect;

(ix) is being maltreated, abused, deliberately neglected or degraded by a  parent, a

care-giver, a person who has parental responsibility or a family member of the

child, or by a person under whose control the child is; or

(x) is subjected to an exploitative labour practice.”  

The draft Children’s Bill proposed by the Department of Social Development omits points

(a) and (b). It further reformulates the fifth ground under point (c) to read as follows: “has

been exploited or lives in circumstances that expose the child to exploitation”. Two further

grounds are added. It is provided that a child is in need of care and protection if the child:
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“(g) may be at risk if returned to the custody of the parent, guardian or care-giver of the child

as there is reason to believe that he or she will live in or be exposed to circumstances

which may seriously harm the physical, mental or social well-being of the child

 (j) is subjected to exploitation.”133

2.4.3 Problems experienced by child care workers

2.4.3.1 Section 12(1) and 13(2)

2.4.3.1.1 Before the commencement of the Child Care Amendment Act 96 of 1996

Prior to the commencement of the Child Care Amendment Act,134 police officers, social

workers or authorised officers135 acting under section 12(1) (ie removal without a warrant),

and children’s court assistants acting under section 13(2) were compelled to undertake the

initial removal of children, or recommend children’s court enquiries only after prejudging

their parents or guardians according to the criteria provided in section 14(4).136

As indicated above,137 a police officer, social worker or authorised officer, in order to

remove a child to a place of safety without a warrant in terms of section 12(1), must have

reason to believe that the child is a child referred to in section 14(4) and that the delay in

obtaining a warrant will be prejudicial to the safety and welfare of the child.138 Furthermore

in terms of section 13(2), any child in regard to whom a children’s court assistant is of the

opinion that he or she is a child referred to in section 14(4), can be brought before the
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children’s court of the district in which the child resides or happens to be by any police

officer, social worker or authorised officer or by a parent, guardian or other person having

the custody of the child. As indicated above,139 prior to the commencement of the Child

Care Amendment Act,140 section 14(4) centred around the question whether the child had

no parent or guardian, or had a parent or guardian who could not be traced, or had a

parent or guardian or was in the custody of a person who was unable or unfit to have

custody of the child due to the circumstances mentioned in the section.

The requirement that the removal without a warrant (in terms of s 12(1)) and the referral to

an inquiry (in terms of s 13(2)) had to take place within the framework of section 14(4),

therefore had the result, prior to the commencement of the Child Care Amendment Act,141

that parents had to be “stigmatised” before steps could be taken to protect the child. With

regard to section 12(1) removals, this also had the effect of damaging the therapeutic

image of social workers with parents, leading to “loss of credibility”.142 According to Zaal,

the significance of this destruction in credibility was twofold: First of all, should the

children’s court not have confirmed the removal, then the parent whose behaviour had been

used to found the application may have taken out his or her anger at the “false accusations”

directed at him or her on the child. Secondly, even if the removal application was

successful, the loss of credibility tended to undermine the social worker’s own ability to

place the child back with the parents (should this later have proved desirable), or to work

effectively with them afterwards.143
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The child care worker is obliged to inform the parent or guardian of the child, or the person

in whose lawful custody the child is, of the removal as soon as possible, provided that such

parent, guardian or person is known to be in the district from where the child was removed

and can be traced without undue delay.144 At this point, a mere statement that the child is

being removed suffices. Zaal argues that the parent could thus be allowed to perceive the

removal as “child-helpful” rather than “parent-condemnatory” in motivation. The removal

process becomes easier in that the child can be removed with the minimum degree of

verbal confrontation and aggressiveness. Only later, if an inquiry into their behaviour is to

occur under section 13(3) need the grounds for removal be formally made known to

them.145 

However, in terms of regulation 9(2), after having conducted the emergency removal, the

said child care worker is obliged to put down their reasons in writing and then give or send

them to the parent and children’s court assistant.146 Since this notice is to go to the

children’s court,147 it is clear that these reasons have to include the official section 14(4)

formulation which, prior to the commencement of the Child Care Amendment Act,148

referred to parental misconduct or defect. Zaal argues that, previously, this regulation saw

to it that the parent who had suffered a removal which was not confirmed by the children’s

court, was armed for a defamation action should he or she have wished to seek one.149 I

am of the opinion that the possibility of a defamation action is only a remote possibility. To

be successful with an action for defamation, the parent has to prove the intention to

defame, and wrongfulness on the side of the child care worker. A bona fide belief on the



Chapter 5 Child Care Act 74 of 1983

150 See, in general, Neethling Persoonlikheidsreg 125 et seq.

151 See ch 5 par 1.4 & 2.4.2.1 above.

152 Matthias & Zaal in Keightly (ed) Children’s rights 58-59; Sloth-Nielsen & Van Heerden 1996
SAJHR (2) 653-654.

153 Robinson 1992 THRHR 74-76; Zaal 1988 SALJ 233.

181

side of the child care worker that his or her conduct was necessary would exclude

consciousness of wrongfulness or intention.150

2.4.3.1.2 After the commencement of the Child Care Amendment Act 96 of 1996

With its child-centred and non-punitive approach, the changes brought about by the Child

Care Amendment Act151 represent a substantial advance in improving the child’s

experience of removal proceedings and in aiding the fulfilment by social workers of their

therapeutic and reconstructive function.152 

However, one problem remains. The requirement that the police officer, social worker, or

authorised officer who wishes to remove a child to a place of safety without a warrant in

terms of section 12(1) must have reason to believe that the child is a child referred to in

section 14(4), has the following implications for the child care worker (children’s court

assistants are in a similar position under section 13(2)): There has to be facts present of

such a nature that they lead to a certain conviction or belief on the side of the social worker

that the child is a child referred to in section 14(4). The child care worker who undertakes

an emergency removal must be prepared later to be tested against an objective standard.

Mere bona fides in the form of a genuine desire to rescue a child in what is perceived as

a pending disaster situation in the absence of a reasonable conviction or belief will not be

sufficient.153 

2.4.3.1.3 In terms of the draft Children’s Bill
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Should it be accepted, the provisions of the draft Children’s Bill should alleviate the burden

of social workers carrying out emergency removals. As indicated above,154 the draft Bill

provides that a police officer, designated social worker1 5 5  or authorised officer may

remove a child and place the child in temporary safe care without a court order if there are

reasonable grounds for believing that the child is in need of care and protection, and needs

immediate emergency protection, and that the delay in obtaining a court order for the

removal of the child and placing the child in temporary safe care may jeopardise the child’s

safety and well-being. The draft Children’s Bill retains the objective standard contained in

the current provision (“reasonable grounds for believing”). However, the removal will no

longer have to take place within the framework of the criteria for finding a child in need of

care and protection. The current provision of the Child Care Act states that the person

affecting the removal must have reason to believe that the child is a child referred to in

section 14(4) and that the delay in obtaining a warrant will be prejudicial to the safety and

welfare of the child. In terms of the draft Children’s Bill, all that is required, is that the person

affecting the removal must have reasonable grounds for believing that the child is in need

of care and protection, and needs immediate emergency protection. The proposed

provision is not explicitly linked to the criteria for finding a child to be in need of care and

protection, like the current one.

The draft Children’s Bill proposed by the Law Commission envisages the re-introduction

of criteria for finding children to be in need of care and protection that are based on

serious defects in or forms of misbehaviour by a guardian in addition to the child-centred

criteria. In terms of the draft Children’s Bill, a child is in need of care and protection if the

person having the parental responsibility to care for the child156
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“(i) fails to discharge that responsibility in a material respect;

 (ii) commits an exploitative labour practice in relation to the child;

 (iii) sexually abuses the child;

 (iv) has disappeared or cannot be traced.” 

With these criteria based on parental fault, the draft Children’s Bill can thus be seen, at

least in part, as moving back to the position as it was before the commencement of the

Child Care Amendment Act.1 5 7  Under the Law Commission’s draft Children’s Bill, the

question arose whether the abovementioned criticism against the pre-1996 criteria (and

problems experienced by child care workers), namely that parents had to be “stigmatised”

before steps could be taken to protect the child, leading to a damaged therapeutic image

of social workers with parents and loss of trust, will not hold true under the new children’s

statute, should it be accepted. As the provision contained in Social Development’s draft

Children’s Bill omitted the amended provision contained in Social Development’s draft

Children’s Bill should thus be welcomed.158

2.4.3.2 The absence of professionally trained children’s court assistants

2.4.3.2.1 In terms of the Child Care Act 74 of 1983

The absence of professionally trained children’s court assistants159 has also impacted on

social workers. Social workers sometimes find themselves forced into the role of

representing and advocating for the child at children’s court hearings, a role for which they

have not been trained. Their position is particularly difficult when they are confronted by an

adversarial lawyer appearing on behalf of the parent. From an ethical point of view, social

workers are also placed in a difficult position. They are not always present to assist only
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the child, and they often need to preserve a positive relationship with the child’s parents

in order to facilitate subsequent reconstructive work with the family. The possibilities for

such work can be compromised should it become necessary for the social worker to

present damning evidence against the parents. Expecting social workers to “fill the gap”

as substitute child advocates is often unfair and counterproductive. Their actual role as

envisaged by the Child Care Act is merely one of expert witnesses in children’s court

proceedings.160

2.4.3.2.2 In terms of the draft Children’s Bill

It was already pointed out that the Law Commission’s draft Children’s Bill provides that

children’s court assistants (which will replace the current children’s court assistants) must

have, inter alia, a sufficient understanding of the needs and stages of development of

children, mediation skills, and a sufficient knowledge of legal measures, processes and

resources available for the protection of children.161 However, hopes that this provision will

address the abovementioned concerns relating to the training of children’s court assistants

were dashed when the Department of Social Development omitted the provision from its

draft Children’s Bill.

2.4.4 Problems for families affected by removals

2.4.4.1 Before the commencement of the Child Care Amendment Act 96 of 1996

Prior to the commencement of the Child Care Amendment Act,162 formal declarations of

parental misconduct or incompetence were likely to serve little further purpose than to

embitter the parent or parents concerned. If the children’s court did not confirm the removal,
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the parent who had been “stigmatised” was likely to take out his or her anger at “false

accusations” on the child. Even if the particular child was definitely going to be permanently

removed, there was a real danger that the parent could take out his or her anger on other

children in the family. Furthermore, Zaal points out that a common kind of case is one

where parental cooperation with state welfare authorities remains important for some time,

because it may turn out that a monitored return to the parental home is the best for the child

in the long term. This kind of cooperation was unlikely after a finding of parental misconduct

or incompetence as contemplated by the previous section 14(4)(b). The type of

“stigmatising” contemplated in the previous section 14(4)(b) was further likely to

exacerbate parental problems such as an inferiority complex or hostility towards

children.163

Prior to the commencement of the Child Care Amendment Act,164 it was technically

possible to confirm the compulsory removal of a child, or to initiate it under section 12(1)

or 13(2), purely upon the track record of the “poorer” parent. This is so because of the

wording of the previous section 14(4)(b), which provided that the children’s court had to

determine whether the child “has a parent or guardian ... who is unable or unfit ...”. Zaal

argues that the “better” parent could easily feel that he or she was “being asked by the

state to take part in a process of character assassination of the other spouse”, and this

could inhibit the “better” parent to provide valuable information in the inquiry.165

From the child’s point of view, the removal grounds under the previous section 14(4)

provided cause for concern. As pointed out above, the need to prove parental misconduct

or incompetence under the previous section 14(4)(b) made it more difficult for the state to

remove children. This could lead to situations where children who were regularly assaulted
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could not be removed because of the inability of the state to prove that it was actually a

parent who was committing or facilitating the assaults. The problem of proof was

exacerbated further by the following facts:166 

• Since parental misconduct is likely to occur in the privacy of the home, there

are often no witnesses. 

• There is often family collusion in abuse cases.

• Children are often too young to describe their experiences and point out the

perpetrator, and often do not feel that they have been treated wrongly.

2.4.4.2 After the commencement of the Child Care Amendment Act 96 of 1996

The changes brought about by the Child Care Amendment Act167 represent a substantial

advance in improving the child’s experience of removal proceedings and in aiding the

fulfilment by social workers of their therapeutic and reconstructive function.168 The criteria

contained in the Child Care Amendment Act are child-centred and non-punitive.

However, one of the grounds listed in section 14(4) may prove problematic. The ground

making it possible to find a child to be in need of care purely because he or she is “without

visible means of support”,169 is controversial. Given the degree of poverty in South Africa

at present, and given that many parents are not to blame for their poverty, a very cautious

approach should be followed when considering a child for removal where he or she is

without visible means of support, but has a loving parent. Many authors recommend that

the Child Care Act should be amended to allow children’s courts to make special
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temporary maintenance grants where poverty is the sole or primary factor mandating

removal of a child into state care. They correctly add that it is usually less expensive to

maintain a child with his or her family than to take over the care of a child in a residential

care facility.170   

2.4.4.3 In terms of the draft Children’s Bill

As was pointed out above,171 the draft Children’s Bill proposed by the Law Commission

envisaged the re-introduction of criteria for finding children to be in need of care and

protection that are partially based on serious defects in or forms of misbehaviour by a

guardian. With this envisaged return to criteria based (in part) on parental fault, the

question arose whether the problems for families affected by removals pointed out

above,172 would not be experienced once more, namely parents taking out their anger on

the child or siblings, and parental cooperation with state welfare authorities being

compromised. Furthermore, the need to prove parental misconduct or incompetence could

make it more difficult for the state to remove children because of the inability of the state

to prove that it was actually a parent who was committing the abuse. In view of the fact that

the criteria based on parental fault are not the only criteria proposed in the draft Children’s

Bill, this point of criticism loses much its significance. 

However, it should be noted that the provisions proposing criteria for finding a child to be

in need of care based on parental fault or misconduct have been omitted from the

Children’s Bill proposed by the Department of Social Welfare. This Bill contains child-

centred criteria similar to the current ones. Should it be accepted, it will alleviate the

aforementioned problems.
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The abovementioned point of criticism regarding the removal of children who are without

visible means of support,173 is addressed in the Law Commission’s draft Children’s Bill,

which provides that (if the child was found to be in need of care and protection due to the

fact that the person under whose control the child was lacked the means to care for the

child) an emergency court grant can be paid to the child to provide for the basic needs of

the child until the person under whose control the child is becomes able to provide for

those basic needs.174 Unfortunately, this provision was omitted from Social Development’s

draft Children’s Bill.175

2.5 The procedure of the children’s court

The children’s court inquiry is conducted by an adjudicator who is called a commissioner

of child welfare. Any magistrate may be called upon to serve in this capacity.176 Unless the

commissioner of child welfare directs otherwise, notice of the holding of an inquiry, and that

the attendance of the person to whom the notice is given is required, must be given in the

prescribed manner to the parent, guardian or person having custody of the child.177 

At a children’s court inquiry in terms of section 13(3) of the Act, the child, his or her

parent(s)178 or guardian, and a respondent179 all have the same rights and powers as a
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party to a civil action in a magistrate’s court in respect of the examination of witnesses, the

production of evidence and of address to the court.180 The commissioner may allow any

person to join the proceedings if the commissioner considers it to be in the best interests

of the child concerned, and this person is then deemed to be a party to the proceedings

and has the same rights and duties as a party referred to above.181

The children’s court may at any time during an inquiry summons any person as a witness

or may examine any person who is present although not summonsed, and may recall and

re-examine any person who has already been questioned.182 The children’s court must

receive such evidence as may be adduced by or on behalf of any party to the proceedings

and may cross-examine any person who adduces evidence for or on behalf of any party.183

At an inquiry of the children’s court in terms of section 13(3) of the Act, the mere

submission of a written report purported to be compiled and signed by a social worker or

any other person who in the opinion of the court can form an authoritative opinion on the

child concerned (or on the child’s circumstances, or those of the parents or the person

having custody of the child), is prima facie proof of the facts stated in that report.184 The

contents of the report must be disclosed to any party directly affected by it at his or her

request, and if that party so wishes, he or she must be given the opportunity to cross-

examine the author of the report in regard to any matter arising from the report and to refute

any statement appearing in the report.185
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If it appears to the children’s court that a child referred to in section 13(1) or (2)186 should

by reason of his or her infancy, ill-health or other sufficient cause not be brought before the

court, the court may hold the inquiry in the absence of the child.187 A children’s court holding

an inquiry in terms of section 13(3) of the Act may at any time during the inquiry order any

medical officer or psychologist to examine the child concerned and to report to the court.188

The commissioner must during that inquiry request any social worker189 to furnish a report

on the circumstances of the child concerned and his or her parents or guardian or the

person having the custody of the child.190 The court may, if it deems it expedient, from time

to time postpone or adjourn the inquiry for periods not exceeding 14 days at a time. The

court may order that in the meantime the child remain in a place of safety, or be kept in a

place of safety for observation for the information of the court.191

In keeping with the basic underlying purpose of child care work, namely to heal

dysfunctional family relationships, procedures in children’s court inquiries are less formal

than in other courts. Less formal procedures also minimise intimidation of children who are

usually already traumatised by their circumstances.192 For these reasons, it is required that

a children’s court must sit in a room other than a usual courtroom, unless no such room is
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available and suitable.193 Only persons whose presence are necessary in connection with

the proceedings of that court, their legal representatives, and persons granted permission

by the commissioner may be present at sittings of the children’s court.194 There is a

prohibition on the publication of any information relating to children’s court proceedings

which reveals or may reveal the identity of any child concerned in those proceedings.

However, the Minister of Welfare and Population Development or the commissioner

concerned may authorise the publication of so much of the said information as he or she

may deem fit if the publication thereof would in his or her opinion be just and equitable and

in the interest of any particular person.195

2.6 Powers of children’s courts after inquiries

2.5.1 In terms of the Child Care Act 74 of 1983

A children’s court which, after holding an inquiry in terms of section 13, is satisfied that the

child is a child in need of care, may make one of the following orders:196

• The court may order that the child be returned to or remain in the custody of his or

her parents (or, if the parents live apart or are divorced, the parent designated by

the court), or guardian or the person in whose custody the child was immediately

before the commencement of the proceedings. The child is so returned under the

supervision of a social worker, on condition that the child or his parent or guardian
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or custodian complies with the prescribed requirements determined by the court.197

Possible requirements which the commissioner may prescribe include, inter alia,

the following:  the commissioner may require the parents to attend therapeutic

counselling sessions. Another requirement might be that the parents attend and

complete a parenting-skills programme designed to educate them in the parenting

needs of the child.198 In laying down requirements the court should take into account

the community in which the family lives, and not merely consider the family in

isolation.199

• The court may order that the child be placed in the custody of a suitable foster

parent designated by the court under the supervision of a social worker.200

• The court may order that the child be sent to a children’s home.

• The court may order that the child be sent to a school of industries.201

The children’s court must at this stage consider whether the person from whom he is
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ordering the child to be removed can afford to contribute towards the expense of

accommodating the child in the alternative care that has been ordered by the court. Where

appropriate, the commissioner must order payment by the previous caregiver of a

“contribution order”.202 Pending the removal of the child to the category of placement that

has been ordered by the children’s court, he or she may be kept in a place of safety.203

Any order made under section 15(1) (see points (1) - (4) above) lapses after the expiry of

two years after the date on which the order was made, or such shorter period as the

children’s court may have determined when making the order.204 The Minister of Welfare

and Population Development may extend the validity of the order for a further period not

exceeding two years at a time.205 The order may, however, not be extended to a date after

the date on which the child attains the age of 18 years.206 If he or she deems it necessary,

the Minister of Welfare and Population Development may order that any former pupil in a

school of industries whose period of retention has expired or is about to expire, return to

or remain in that school for any further period which he or she may fix. The Minister of

Welfare and Population Development may from time to time extend this period. However,

the order of extension may not extend the period of retention beyond the end of the year

in which that pupil attains the age of 21 years.207
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If the children’s court has ordered that the child be sent to a children’s home or school of

industries,208 the director-general has to find a place for the child in such an institution.209

It unfortunately often takes the director-general so long to find such a place that even after

two years the child is still awaiting placement.210 This problem has led to the amendment

in 1991 of section 15 of the Child Care Act so as to permit the Minister of Welfare and

Population Development to effect a change to a children’s court placement in a children’s

home or school of industries in order to try to facilitate some sort of long-term institutional

placement as soon as possible. This amendment also permits the Minister of Welfare and

Population Development, where there has been a failure to secure placement prior to the

final day of the children’s court order, to simply discharge the child.211

2.6.2 In terms of the draft Children’s Bill

In accordance with one of the general principles of the draft Children’s Bill, namely that,

whenever a provision of the Act requires the best interests of the child standard to be

applied, one of the factors to be taken into consideration is the need for the child to remain

in the care of his or her parent, family and extended family, as well as the need for a child

to be brought up within a stable family environment,212 the draft Children’s Bill proposed

by the South African Law Commission considerably expands the possible orders that a

children’s court can make when a child is found to be in need of care and protection.213 In

terms of the Law Commission’s draft Children’s Bill,214 the children’s court who has found
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that a child is in need of care and protection, may make any order which is in the best

interests of the child, which may include, first of all, an order referred to in clause 59.

Clause 59 is included in chapter 6 of the Law Commission’s draft Children’s Bill,215 which

deals with the establishment, status and jurisdiction of children’s courts. It deals with all the

possible orders a children’s court can make, and is thus not restricted to orders following

a finding that a child is in need of care and protection. The orders the court may make in

terms of clause 59 are the following:

• An alternative care order, which includes an order placing a child in the care of a

foster parent, kinship care-giver,216 child and youth care centre217 or in temporary

safe care.218

• An order placing a child in a child-headed household in the care of the child

heading the household under the supervision of an adult person designated by the

court.

• An adoption order, which includes an inter-country adoption order.

• A partial care order instructing the parent or care-giver to make arrangements with

a partial care facility219 to take care of the child during specific hours of the day or

night or for a specific period.
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• A shared care order instructing different care-givers or centres to take responsibility

for the care of the child at different times or periods.

• A supervision order, placing the child, or the parent or care-giver, or both, under the

supervision of a social worker or other person designated by the court.

• An order subjecting the child, parent, care-giver, or person holding parental

responsibilities and rights in respect of the child, to early intervention services, a

family preservation programme, or both.

• A child protection order, which can include various possible orders, for example an

order that the child remains in, be released from, or returned to the care of a

person, subject to the conditions imposed by the court. It can also include for

example an order giving consent to medical treatment or an operation on the child,

an order instructing a parent or care-giver of the child to undergo professional

counselling, or an order instructing a hospital to retain a child who on reasonable

grounds is suspected of having been subjected to abuse or deliberate neglect,

pending further inquiry.

• A parental responsibilities and rights order, which includes various possible orders,

for example an order assigning some or all parental responsibilities or rights in

respect of a child to any person, extending any parental responsibilities or rights

which any person has in respect of a child, suspending or restricting a person’s

capacity to exercise any parental responsibilities or rights in respect of a child, or

terminating a person’s parental responsibilities or rights in respect of a child.

However, a parent may not be deprived of the right to have contact with a child

except when contact with the child is not in the child’s best interest.

• A contribution order, or a maintenance order in terms of the Maintenance Act 99 of

1998.
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Apart from the orders referred to in clause 59, the orders that a children’s court can make

after finding a child to be in need of care and protection, include the following:220 

• An order confirming that the person under whose control the child is may retain

control of the child, if the court finds that that person is a suitable person to provide

for the safety and well-being of the child.

• An order that the child be returned to the person under whose control he or she was

before being placed in temporary safe care, if the court finds that that person is a

suitable person to provide for the safety and well-being of the child.

• An order that an emergency court grant be paid to the child to provide for the basic

needs of the child until the person under whose control the child is becomes able

to provide for those basic needs (if the child was found to be in need of care and

protection due to the fact that the person under whose control the child was lacked

the means to care for the child). This provision was omitted from Social

Development’s draft Children’s Bill.

• An order that the child be placed in court-ordered kinship care (if the child has a

relative who is able, suitable and willing to take care of the child), foster care,

temporary safe care pending an application for the adoption of the child, shared

care (where different care-givers or centres alternate in taking responsibility for the

care of the child at different times or periods), or a child and youth care centre which

provides a residential care programme suited to the child’s needs (the current

children’s home). This provision overlaps with clause 59. However, it is important

to note that it is expressly provided that this type of order (ie the removal of the child

from the family home) can only be granted by the children’s court if the child has no
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parent or care-giver or has a parent or care-giver but that person is unable or

unsuitable to care for the child.

• An order that the child be placed in a facility for the care of children with disabilities

or chronic illnesses, if the court finds that the child has a physical or mental disability

or chronic illness, and it is in the best interest of the child to be cared for in such

facility.

• An order that the child be sent to a child and youth care centre which provides a

secure care programme suited to the needs of the child (the current school of

industries) if the court finds that the parent or care-giver cannot control the child, or

that the child displays criminal behaviour.

• An order that the child receive appropriate treatment (if necessary at state

expense), if the court finds that the child is in need of medical, psychological or

other treatment.

• An order that the child be admitted as an inpatient or outpatient to an appropriate

facility, if the court finds that the child is in need of treatment for addiction to a

dependence-producing substance.

• An order interdicting a person from maltreating, abusing, neglecting or degrading

the child, or from having contact with the child, if the court finds that the child has

been or is being maltreated, abused, neglected or degraded by that person, the

relationship between the child and that person is detrimental to the well-being or

safety of the child, or the child is exposed to a substantial risk of imminent harm. 

It is clear from the draft Children’s Bill that the children’s court order should be aimed at

securing stability in the child’s life. It is expressly provided that a children’s court may issue

an order placing a child in the care of a child and youth care centre only if another option
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is not appropriate.221 It is further provided that before a children’s court gives an order for

the removal of a child from the care of the child’s parent or care-giver, the court must obtain

and consider a report by a social worker on the conditions of the child’s life, which must

include an assessment of the developmental, therapeutic and other needs of the child,

details of family preservation services that have been considered or attempted, and a

documented permanence plan taking into account the child’s age and developmental

needs aimed at achieving stability in the child’s life. The court must also consider the best

way of securing stability in the child’s life. The following options should be considered as

ways of securing stability in the child’s life:222

• whether such stability could be achieved by leaving the child in the care of

the parent or care-giver under the supervision of a social worker (provided

that the child’s safety and well-being must receive first priority);

• placing the child in alternative care for a short period to allow for the

reunification of the child and the parent or care-giver with the assistance of

a social worker;

• placing the child in alternative care with or without terminating parental

responsibilities and rights of the parent or care-giver;

• making the child available for adoption. 

In terms of the draft Children’s Bill, an order made by a children’s court in terms of clause

175 lapses on expiry of two years from the date the order was made, or such shorter

period for which the order was made, and may be extended by a children’s court for a

period of not more than two years at a time. No order referred to under this clause extends
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beyond the date on which the relevant child reaches the age of 18 years.223

On close inspection of the abovementioned options provided for in the draft Children’s Bill,

it appears that the South African Law Commission has heeded the warning of Zaal that

removal of children from their present living environment, especially to schools of

industries, should always be treated as a measure of last resort. In this regard, a specific

provision of the draft Children’s Bill should be highlighted, namely clause 175(f),224 which

only allows a children’s court to place a child in kinship care, foster care, temporary safe

care, shared care, or a child and youth care centre if “the child has no parent or care-giver,

or has a parent of care-giver but that person is unable or unsuitable to care for the child”.

Zaal adds that the principles of minimum state intervention and maximum contact for the

child with his or her family are supported by article 9 of the United Nations Convention on

the Rights of the Child, to which South Africa is a signatory.225 

2.7 The effect of the children’s court order

A parent or guardian of any child who has been placed in any custody other than the

custody of his or her parent or guardian, is divested of his or her right of control over and

custody of the child. Those rights, including “the right to punish and to exercise discipline”

(in the words of the Act), is vested in the management of the institution to which the child

was sent, or in the person in whose custody the child was placed.226  However, physical

punishment is expressly prohibited in children’s homes, places of safety, schools of

industries and shelters.227 The rights so transferred do not include the power to deal with
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the property of the child, or the power to consent to the marriage of the child or to an

operation or medical treatment upon the child which is attended with serious danger to

life.228 Therefore, these powers remain with the child’s guardian. A parent retains his or her

common-law right of reasonable access to the child as well.229

If a child who has been placed in any custody other than the custody of the parent or

guardian, gets married (whether with or without the consent of his or her parent or

guardian), that marriage may be annulled by the High Court at any time within six months

after the date of the marriage on application by the Minister of Welfare and Population

Development if the court is of the opinion that the annulment is in the interests of the

child.230

If a minor living with his or her parent or guardian has been placed under the supervision

of a social worker, the parent or guardian must exercise his or her right of control over the

minor in accordance with the directions of the social worker.231

2.8 Appeal and review

Although no appeal lies against a finding that a child is in need of care and an order in

terms of section 15,232 the matter may be brought before the High Court on review by an
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aggrieved party or by a commissioner. The court will not interfere with the commissioner’s

decision merely because it disagrees with it upon the merits, but will set it aside if the

proceedings were irregular in a manner prejudicial to the applicant or the child.233

The test upon review is not whether the High Court agrees with the commissioner’s

decision, but whether a reasonable person might have reached the conclusion to which the

commissioner came.234

2.9 Legal representation

2.9.1 Introduction

Although legal representation for children in children’s court proceedings is not expressly

forbidden in the Child Care Act, there is at present no mechanism in the Act for ensuring

legal representation for children. The lack of provision in the Child Care Act for legal

representation on behalf of children in children’s court proceedings have for years been

criticised as a glaring omission. The validity of such criticism has also been confirmed by

recent developments regarding the protection of children’s rights (as will be discussed in

ch 8). Legal representation for children in children’s court proceedings is important for

various reasons. 

First, there have been cases in the past where there have been conflicts between the

parents’ and the child’s legal interests, and the parents have been represented, but the

child not.235 Secondly, one should keep in mind the natural powerlessness of children,
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along with the fact that many commissioners are actually regular magistrates who lack

training and experience in child care work.236 Thirdly, social workers are often expected

to “fill the gap” as substitute child advocates, placing them in a difficult position should they

be expected to lead evidence against a parent with whom they need to keep a positive

relationship for the purpose of possible future reconstructive work.237 

Fourthly, the United Nations Convention on the Rights of the Child 1989 was ratified by

South Africa on 16 June 1995.238 This convention is the most important international legal

instrument for the promotion of children’s rights, and provides the context within which

amendments to legislation concerning children must take place. Also, in terms of the

Constitution, a court must consider international law when interpreting the Bill of Rights.239

Article 12, one of the key articles of the convention, provides that the child shall have the

right to be heard in any judicial or administrative proceedings affecting his or her life - this

may be achieved through direct participation (directly allowing the child to express his or

her opinion), through a representative or an appropriate body. This article has been

identified as one of the four core articles providing the Convention with a “soul” since it

recognises that the child’s interests and the adult’s interests may not always intersect, and

that a need exists for separate representation of the child’s views.240

Fifthly, the Constitution provides that every child has the right to have a legal practitioner

assigned to him or her by the state, and at state expense, in civil proceedings affecting the
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child, if substantial injustice would otherwise result.241

2.9.2 Section 8A of the Child Care Act 74 of 1983

The Child Care Amendment Act242 inserts section 8A, dealing with legal representation

of children, into the Child Care Act. Note that section 2 of the Child Care Amendment Act

(which inserts s 8A into the Child Care Act), dealing with legal representation of children,

is not yet in operation, owing to the need to set up an appropriate budget.243 This section

provides that a child may have legal representation at any stage of a proceeding under the

Act.244 The children’s court is obliged to inform a child who is capable of understanding,

at the commencement of any proceeding, that the child has the right to request legal

representation at any stage of the proceeding.245 Matthias and Zaal246 point out that at the

stage of the child’s first appearance, he or she already has a great deal at stake. The
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commissioner will now decide whether the child is to be the subject of an inquiry which may

drastically affect his or her future. Pending the inquiry, the commissioner may well decide

to have the child detained in a place of safety. As it is clear that the child’s liberty is often

at stake, the child should be given the opportunity to express his or her wishes at this

stage. A children’s court may also approve that a parent may appoint a legal practitioner

for his or her child for any proceeding under the Act, should the court consider it to be in

the best interest of such child.247 

Furthermore, a children’s court may, at the commencement of a proceeding or at any stage

of the proceeding, order that legal representation be provided for a child at the expense

of the state, should the court consider it to be in the child’s best interest.248 Should a

children’s court order that legal representation be provided for a child at state expense, the

clerk of the children’s court is responsible for requesting the legal aid officer in respect of

the magisterial district concerned, to appoint a legal practitioner in accordance with the

legal aid guidelines determined by the Legal Aid Board,  to represent the child.249 The

Legal Aid Board is designated to provide legal representation at the expense of the state

pursuant to the abovementioned order made by a children’s court.250

After the appointment of a legal practitioner the children’s court must hold an inquiry.  The

aim of this inquiry is to establish particulars relating to the financial circumstances of the

child, the parent(s) or guardian of the child, whether any other legal representation at state

expense is available or has been provided, and any other particulars which, in the opinion
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of the children’s court, have to be taken into account.251 After making the abovementioned

inquiry, the children’s court may order that the cost of the legal representation be recovered

from the parties or any one of the parties to the proceedings, the parents or any one of the

parents of the child, or the guardian of the child.252 Before making this order, the children’s

court must have regard to any recommendation made by the legal representative

appointed by the court so as to make an appropriate order regarding the recovery of

costs.253

Section 8A must be read together with the new regulation 4A, which will only come into

effect on the date of commencement of the new Section 8A of the Child Care Act. In terms

of this regulation the children’s court is obliged to order legal representation at state

expense for a child involved in any proceedings under the Act in the following

circumstances:254

“(a) where it is requested by a child who is capable of understanding;

 (b) where it is recommended in a report by a social worker or an accredited social worker;

 (c) where any party besides the child will be legally represented in the proceedings;

 (d) where it appears or is alleged that the child has been physically, emotionally or sexually

assaulted, ill-treated or abused;

 (e) where the child, a parent or guardian, a person in whose custody the child was

immediately before the commencement of the proceedings, a foster parent or proposed

foster parent, or an adoptive or proposed adoptive parent contests the placement

recommendation of a social worker or of an accredited social worker who has furnished

a report [to the children’s court in terms of the Act];

 (f) where two or more persons are each contesting in separate proceedings for the placement

of the child in their custody;
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 (g) where the child is capable of understanding the nature and content of the proceedings, but

differences in languages used by the court and the child prevent direct communication

between the court and the child, a legal representative who speaks both the relevant

languages must, subject to paragraph (h), be provided;

 (h) where a legal representative as contemplated in subsection (g) can not be provided, an

alternative arrangement should be made, including the provision of an interpreter for the

child;

 (i) where there is reason to believe that any party to the proceedings or any witness intends

to give false evidence or to withhold the truth from the court; and

 (j) in any other situation where it appears that the child will benefit substantially from legal

representation either as regards the proceedings themselves or as regards achieving in the

proceedings the best possible outcome for the child”.

2.9.3 Criticism against section 8A 

The formulation of section 8A is, unfortunately, not above criticism. First, it is not obligatory

for the children’s court properly to consider the matter of legal representation for the child

in all cases. Many children who are subject to children’s court proceedings are not

“capable of understanding” due to their tender years. Furthermore, it is unclear what the

responsibility of the children’s court is when the child does request legal representation.

Can a “frivolous” request simply be denied? And, if a child refuses legal representation,

as frequently happens in juvenile criminal courts, must the court go further and consider

whether the best interests of the child require legal representation notwithstanding such

refusal? This appears not to be the case - section 8A(4) merely states that “a children’s

court may ... order that legal representation be provided for a child at the expense of the

state, should the Children’s Court consider it to be in the best interest of [the] child”. Legal

representation therefore remains discretionary, both at the time of commencement of the

proceedings as well as at any later stage in the proceedings.255 Matthias & Zaal call for an
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automatic right of legal representation.256

A further problem with the proposed section 8A is that it requires the commissioner, before

he or she has the full knowledge which comes only with the hearing of oral evidence, to

decide whether a child should have a legal representative. Matthias & Zaal argue that it

would be more appropriate for the children’s court assistant to make a decision in this

regard. The assistant is, after all, in a position to investigate the matter before the hearing

and thus gain sufficient information about whether, for example, there are likely to be

difficult legal issues to consider at the hearing.257

Section 8A also appears to fall short of the standard set by article 12 of the Convention on

the Rights of the Child, which provides that states parties must assure to the child who is

capable of forming his or her own views the right to express those views freely in all

matters affecting the child, the views of the child being given due weight in accordance with

his or her age and maturity. This may be achieved through the child’s direct participation

or through a representative or appropriate body.258 

Furthermore, an important statutory mechanism designed to test the efficiency of decision-

making in this regard, namely the court’s obligation to record reasons for not providing

legal representation for a child,259 has not been included in the final version of section 8A

of the Act.260
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2.9.4 The draft Children’s Bill

A major point of criticism against section 8A of the Child Care Act is that it falls short of

article 12 of the United Nations Convention on the Rights of the Child. This concern seems

to have been addressed in the draft Children’s Bill as part of the chapter dealing with

general principles. One of the principles contained in this chapter is the following: if a child

is in a position to participate meaningfully in any decision-making process in any matter

concerning him or her, the child must be given that opportunity, and proper consideration

must be given to the child’s views and preferences, bearing in mind the child’s age,

maturity and stage of development.261 

In the discussion paper on the review of the Child Care Act,2 6 2  the South African Law

Commission recommends that the draft Children’s Bill should expressly provide that a child

involved in a matter before a children’s court is entitled to legal representation. A clause

regulating legal representation for children has been included in the Law Commission’s

draft Children’s Bill.263 If a child does not appoint a legal representative of own choice and

at own expense, the court must inform the parent or care-giver of the child or a person who

has parental responsibilities and rights in respect of the child and the child (if he or she is

capable of understanding) of the child’s right to legal representation. If no legal

representation is appointed by the child after the court has done the aforementioned, or

if the court has terminated the appointment of a legal representative (because the legal

representative does not serve the interests of the child or serves the interests of any other

party in the matter), the court may order that legal representation be provided for the child

at the expense of the state. However, the Commission recommends that the court must

automatically provide legal representation for a child involved in a matter before a
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children’s court in the following circumstances:264

• if it is requested by the child;

• if it is recommended in a report by a social worker or an adoption social worker;

• if it appears or is alleged that the child has been abused or deliberately neglected;

• if any recommendation of a social worker who has investigated the circumstances

of the child that the child be placed in alternative care is contested by the child, a

parent or care-giver of the child, a person who has parental responsibilities and

rights in respect of the child, or a would-be adoptive parent, foster parent or kinship

care-giver of the child;

• if two or more adults are applying in separate applications for the placement of the

child with them;

• if any other party besides the child is or is to be legally represented at the hearing;

• if the court has terminated the appointment of a legal representative in terms of

subsection 2(b);

• in any other situation where it appears that the child will benefit substantially from

representation either in regard to the proceedings themselves or in regard to

achieving the best possible outcome for the child, or

• substantial injustice would otherwise result.

These recommendations correspond to a great extent to the guidelines contained in

regulation 4A(1), which in turn are based on recommendations by Zaal.252 On close

inspection of the abovementioned envisaged provisions, it appears that all the points of

criticism against section 8A referred to above2 5 3  would be addressed by the Law

Commission’s draft Children’s Bill, should it be accepted. The appointment of legal

representation for the child is mandatory in certain clearly defined circumstances, leaving
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little to the discretion of the presiding officer. Furthermore, the children’s court must record

its reasons if it declines to issue an order that legal representation be provided for a child.

It is very unfortunate that the draft Children’s Bill proposed by the Department of Social

Development omits the clause listing the circumstances in which the appointment of legal

representation for children is mandatory.254 This is certainly a step backwards, and one of

the biggest shortcomings of Social Development’s draft Bill.

A further important clause of the Law Commission’s draft Children’s Bill is entitled

“Participation of children”.255 It provides that a presiding officer in a matter before a

children’s court must

(a) allow a child involved in the matter to express a view and preference in the matter

if the court finds that the child, given the child’s age, maturity and stage of

development, is able to participate meaningfully in the proceedings, and the child

chooses to do so;

(b) record the reasons if the court finds that the child is unable to participate

meaningfully in the proceedings or is unwilling to express a view or preference in

the matter; and

(c) intervene in the questioning or cross-examination of a child if the court finds that it

is not in the best interests of the child.

This provision is clearly intended to implement article 12 of the United Nations Convention

on the Rights of the Child. It should be welcomed, as it allows for participation of children

in children’s court proceedings even if no legal representative has been appointed for the
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child. 


