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ABSTRACT

This study presents an overview of the medical expenditure allowed to taxpayers in the
South African Income Tax Act, 58 of 1962 (hereafter the “Income Tax Act”). The study
traces the changes made to the allowed expenditure over time. Changes made to the
Income Tax Act, illustrating the effect of qualifying medical expenses on the income of
persons with disabilities in terms of the Income Tax Act, are described. Certain provisions
of the Income Tax Act, as well as other legislation dealing with persons with disabilities,
were analysed.

Furthermore, the research shows the effect of moderate to severe

limitations on a person’s ability to claim qualifying medical expenses. In particular, the
change over from the medical tax deduction system (section 18 of the Income Tax Act) to
the medical tax rebate system (sections 6A and 6B of the Income Tax Act) to redress the
inequality between high income and low income earners, was analysed. Case studies
were used to illustrate that the medical tax deduction system (section 18 of the Income
Tax Act) favoured high income earners over low income earners. Finally, the change over
from the medical tax deductions (section 18 of the Income Tax Act) system to the current
system of medical tax rebates (sections 6A and 6B of the Income Tax Act) was analysed.
Except for a very small group of taxpayers, the medical tax rebate system (sections 6A
and 6B of the Income Tax Act) was found to be financially more favourable to all
taxpayers.

Keywords:
South African Revenue Service (SARS), Taxpayer, Deductions, Income Tax Act,
Disability, Physical Impairment, Qualifying medical expenses, Dependants, Confirmation of
diagnosis of disability (ITR-DD), Medical Scheme Fees Tax Credit (MTC), Additional
Medical Tax Credit (AMTC)
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CHAPTER 1

OVERVIEW OF THE INCOME TAX ACT

1.1. INTRODUCTION AND BACKGROUND
“Among the yardsticks by which to measure a society's respect for human rights, to
evaluate the level of its maturity and its generosity of spirit, is by looking at the status
that it accords to those members of society who are most vulnerable, disabled people,
the senior citizens and its children” (Deputy President, Thabo Mbeki, 1997: 1).

During the early eighties in South Africa, disabled people organisations together with
research bodies (Mbeki, 1997: 2) and other world organisations (WHO, 1980: 2)1,
organised to have disabilities recognised by governments as a human rights and
developmental issue rather than a medical condition (Mbeki, 1997: 4; WHO, 2002: 3).
This change in emphasis implied that disabled people possess equal rights and
responsibilities in society. With the implication of disabled people having equal rights, the
focus of the organised disabled movement was for the removal of barriers2 to equal
participation and elimination of discrimination against disabled people (Chan & Zoellick,
2011: 4; Opperman, 2008: 1).
Despite the above recommendations, by 1992 none of the recommendations made were
implemented by the South African government (Mbeki, 1997: 17). In 1993, the South
African government established the National Coordinating Committee on Disability
(hereafter “NCCD”). The main objectives of the NCCD were to interface with non-government disability organisations and to serve as an advisory body to government on disability
matters during the transformation to democracy (Mbeki, 1997: 17). The NCCD paved the

1

The foreword to the 1993 reprint of the International Classification of Impairments, Disabilities and
Handicaps raised the issue of the role of the physical environment and the social environment in
defining handicapped persons.

2

Dlamini (2015: 26) states that “Due to various barriers, many people with disabilities are not able to
develop to their full potential….” Watermeyer, Swartz, Lorenzo, Schneider & Priestley (2006: 3) also
noted that, “disability is created by a disablist society, through the perpetuation of barriers to the
participation of persons with impairments”.

1

way for creating the Office on the Status of Disabled Persons (hereafter “OSDP”) in the
deputy president of South Africa’s office. The OSDP3 ensured that the issues of disabled
people would appear on the cabinet’s agenda (Sadek & Winai, 2003: 7).
In 1997, the OSDP drafted the Integrated National Disability Strategy (hereafter “INDS”)
which was a document compiled wherein disabled people participated to further the
development4 of disabled people. The main purpose of the INDS was to promote and
protect the rights of disabled people in the South African government and society at large
(Sadek & Winai, 2003: 8). In the INDS the then deputy president of South Africa, Thabo
Mbeki (1997: 1), stated that by establishing the OSDP, “government wishes to express its
unswerving commitment to the upliftment and improvement of the conditions of those
members of our society who are disabled”. Hence, it is clear that the equal treatment of all
people (including disabled people) is seen as paramount in the democracy of South Africa.
The disabled people concept is found in different areas of South African legislation. As an
example, The Employment Equity Act No. 55 of 1998 uses the word disability.

The

concept is also mentioned in the Social Assistance Act No. 13 of 2004 as well as the
Income Tax Act (Burger & Burger, 2010: 5), to mention but a few.
The Income Tax Act (43 of 1955) historically reflected the importance of disabled people.
The Income Tax Act (43 of 1955) added paragraphs (q) and (r) into section 11 of the Income
Tax Act (31 of 1941). Paragraph (q) stated “which allowed for deduction of expenses up to
150 pounds by a taxpayer, if the expense was in consequence of his disability and for the
purpose of carrying on his trade”. Paragraph (r) stated “which allowed for deduction of
expenses up to 100 pounds for any medical, dental treatment for himself, his wife5,
3

The OSDP was replaced in May 2009 with the establishment of the Ministry of Women, Children and
People with Disabilities (DWCPD, 2012: 63).

4

Mbeki expressed that the goal of the INDS was to create an all-inclusive society. For disabled people,
“This means that there must be an integration of disability issues in all government development
strategies, planning and programmes” (Mbeki, 1997: 5).

5

National Treasury (2011: 31) defines dependant “as dependant of the taxpayer as defined in section 1
of Medical Schemes Act, 1988 (Act 131 of 1998) (i.e. dependent child or other members of the
taxpayer’s immediate family in respect of. whom the taxpayer (member) is liable for family care &
support or any other person who, under the rules of a medical scheme, is recognised as a dependant
of the taxpayer)”,
OR ‘dependant’ means—
(a)
“the spouse or partner, dependent children or other members of the member’s immediate family
in respect of whom the member is liable for family care and support; or
(b)
any other person who, under the rules of a medical scheme, is recognised as a dependant of a
member and is eligible for benefits under the rules of the medical scheme” (Medical Schemes
Act, 1988: 4).

2

children or stepchildren or expenses with regards to a nursing home for his wife’s
confinement”6.
The deduction of expenses deviates from the general rule7 of deductions (usually
deductions are only allowed for expenses due to trade), by allowing deductions of “certain
medical expenses that were paid by the taxpayer 8, which are, in essence, private in
nature” (Steenkamp, 2011: 214). This deduction of medical expenses is an international
trend and is seen as a necessary expense to maintain the productive capability of the
taxpayer (National Treasury, 2011: 10). Additionally, it is seen as a production cost rather
than a discretionary expense (National Treasury, 2011: 10). The objective of the tax
authority is “to give relief to those taxpayers whose ability to pay income tax has been
reduced by extraordinary medical expenses” (Steenkamp, 2011: 218).
The Income Tax Act was drafted to consolidate the law relating to taxation9 of incomes
and donations. At this stage, section 18 was introduced for the first time, and allowed the
deduction of R200 as contribution to a medical aid fund or for direct expenses relating to
medical and dental expenses as well as hospitals or nursing homes because of illness.
The Income Tax Act is currently still in effect and all amendments are applicable only to
this Act.
Section 18 of the Income Tax Act was appealed by the amended Act (88 of 1971). In
section 5A paragraph (a) (ii), secondary abatements were allowed to the taxpayer for
6

National Treasury (2011: 31) defines dependant “as dependant of the taxpayer as defined in section 1
of Medical Schemes Act, 1988 (Act 131 of 1998) (i.e. dependent child or other members of the
taxpayer’s immediate family in respect of. whom the taxpayer (member) is liable for family care &
support or any other person who, under the rules of a medical scheme, is recognised as a dependant
of the taxpayer)”,
OR ‘dependant’ means—
(a) “the spouse or partner, dependant children or other members of the member’s immediate family
in respect of whom the member is liable for family care and support; or
(b) any other person who, under the rules of a medical scheme, is recognised as a dependant of a
member and is eligible for benefits under the rules of the medical scheme” (Medical Schemes
Act, 1988: 4).

7

SARS (2008: 4) states: “As a rule, expenditure of a domestic or private nature is not deductible for tax
purposes. However, an individual’s cash flow (and hence ability to pay tax) may well be adversely
affected by costs incurred as a result of illness or disability and for this reason a certain degree of relief
is provided by the Act in respect of medical expenditure incurred and paid by a taxpayer. This relief is
provided in the form of a deduction from your income of an allowance in respect of medical
expenditure paid during the year of assessment (the medical allowance)”.

8

As per the Income Tax Act, a taxpayer “means any person chargeable with any tax leviable under this
Act”.

9

The South African Income Tax Act is the primary source of legislation used to define how people’s
income is taxed in South Africa.

3

mentally and physically infirm child dependants.

Medical and dental expenses were

allowed (irrespective of whether the expenses were incurred or not) in section 5A
paragraph (c) with subsequent sub-paragraphs specifying different rates for taxpayers
over and under the age of 65.
Section 18 was re-introduced into the Income Tax Act by the amended Act (104 of 1980).
It allowed deductions of all contributions made to a medical scheme, or non-recoverable
expenses for services rendered by medical practitioners (such as dentists, optometrists,
etc.) as well as for nursing homes or hospitals. Prescribed medicines were also included
with the total amount being limited to a fixed rand value. The type of medical practitioners
and related institutions that were included in the amendment Act (104 of 1980) were
specifically listed. Section 6 (1) paragraph (a) (ii) of the same Act (104 of 1980) allowed
secondary abatements for dependent children who were mentally or physically infirm.
Section 18 of the Income Tax Act, amended by Act 141 of 1992, introduced the concept
“handicapped person”.

“The term “handicapped person” was narrowly defined and

covered five categories of persons, namely a blind person, a deaf person, a permanently
disabled person requiring a wheelchair, calliper or crutch to move from one place to
another, a person requiring an artificial limb10 and a person suffering from a mental illness
as defined in section 1 of the Mental Health Care Act”. The last category dealing with
mental illness was added11 into section 18 of the Income Tax Act by the amended Act (21
of 1995).
Furthermore, in 2009 section 18 of the Income Tax Act was amended by the legislature.
The outdated12 concept “handicapped person” was replaced with the concept “disability”
and the concept “physical impairment” by “physical disability” (SARS, 2009: 1). According
10

Section 18 of the Income Tax Act, as amended by Act (141 of 1992) stated that,
“For the purposes of this section 'handicapped person' means (a)
a blind person as contemplated in the Blind Persons Act, 1968 (Act No. 26 of 1968);
(b)
a deaf person, being a person whose hearing is impaired to such an extent that he cannot use it
as a primary means of communication;
(c)
a person who as a result of a permanent disability requires a wheelchair, calliper or crutch to
assist him to move from one place to another; or
(d)
a person who requires an artificial limb".

11

Section 18 of the Income Tax Act, as amended by Act (21 of 1995) added that,
"(e) a person who suffers from a mental illness as defined in section 1 of the Mental Health Act,
1973 (Act No. 18 of 1973)".

12

SANCB (2010: 1) quotes SARS which states “The term “handicapped” was outdated”. The concept
“handicapped person” was outdated because it was linked to the medical model of viewing disabilities
(Burger & Burger, 2010: 3).

4

to Burger and Burger (2013, 3) the concept “handicapped person” was outdated because it
was linked to the medical model, as discussed below, of viewing disabilities. The new
concept “disability” included diagnostic criteria which is a more comprehensive list of
conditions13 (SARS, 2009: 1; Steenkamp, 2011: 214), to identify who would be considered
disabled. There was also a move to define disabilities in a social context rather than just
an individual condition. Previously regulations regarding what was allowed as a deduction
was also seen as unclear, which necessitated14 that the South African Revenue Service
(hereafter “SARS”) create a List of Qualifying Physical Impairment or Disability
Expenditure15 (APPENDIX B) (hereafter “List of Qualifying Expenses”) to help clarify which
expenses a disabled taxpayer could claim (SARS, 2009: 2).
The Income Tax Act (60 of 2008) defines disability as, "a moderate to severe limitation of a
person's ability to function or perform daily activities as a result of physical, sensory,
communication, intellectual or mental impairment, if the limitation:
(a)

has lasted or has a prognosis of lasting more than a year; and

(b)

is diagnosed by a duly registered medical practitioner in accordance with criteria
prescribed by the Commissioner".

Following the South African Finance Minister’s announcement in the 2011 budget speech,
SARS moved away16 from a medical tax

the Income Tax Act was again amended.

deduction system to a medical tax rebate (credit)17 system18 and section 18 was replaced

13

The list of conditions is described in a SARS form which is titled Income Tax Return - Confirmation of
diagnosis of disability (hereafter “ITR-DD”).

14

SARS (2009: 2) had a section called “Legislative changes to increase certainty” which stated that
“criteria for the diagnosis of a disability will be prescribed”.

15

Qualifying expenses are those expenses not recoverable from the medical scheme by the taxpayer or
his or her spouse and which were fully paid by the end of the year of assessment (Steenkamp, 2011:
214).

16

In 2014, South African legislation introduced the rebate system for disability expenses, which was
similar to the Canadian tax credit system (Burger, 2015: 1). Other tax credit systems, for instance
those of the Republic of Ireland and the United States of America were also considered in deciding on
the approach used in South Africa (National Treasury, 2011: 11).

17

The words rebate and credit are used interchangeably by Lamprecht (2014: 1).

18

As Pravin Gordhan, the Finance Minister, explained: “The medical aid tax credit system allows a
reduction on income tax and does not reduce taxable earnings as the medical aid deduction system
allowed in the past” (Fin24, 2014: 1). National Treasury (2011: 4) Budget Tax Proposals of 2011
stated that “Government’s rationale for this tax proposal is that a tax credit provides for more equitable
tax relief, as the relative value of the relief does not increase as the marginal tax rate of the individual
increases, as is currently the case”.

5

by section 6A and section 6B. (National Treasury, 2015: 9; Viviers, Coetzee &
Bredenhann, 2015: 1). “Section 6A of the Income Tax Act (58 of 1962) is referred to as
medical scheme fees tax credit (hereafter “MTC”) which allows a tax credit for payments
made to registered medical schemes” (Venter, De Hart, Coetzee, & Koekemoer, 2015:
18). Section 6B of the same Act is referred to as additional medical expenses tax credit
(hereafter “AMTC”) and allows a tax credit for all other qualifying out of pocket medical
expenses. Both these sections offer tax credits to all taxpayers, who are divided into three
categories, namely:


taxpayers over 65;



taxpayers with a disability; and



taxpayers under 6519 (Mogorosi & Halwindi, 2014: 1).

The change to the medical tax rebate system (sections 6A and 6B) was reportedly made
because the medical tax deduction system (section 18) favoured high income earners over
low income earners20 (National Treasury 2011: 10).

The medical tax rebate system

(sections 6A and 6B) was included in the Income Tax Act to improve the tax system’s
equity which provides a more equitable form of relief than medical deductions, as the
relative value of the relief does not increase with higher income levels (National Treasury,
2012: 1).

The medical tax rebate system (sections 6A and 6B) is structured to be

impartial, unbiased and non-discriminatory to all taxpayers21. The change to the medical
tax rebate system (sections 6A and 6B) created the scenario where taxpayers that incur
the same amount of medical expenses will receive the same amount of tax benefit 22
through the tax rebate, irrespective of their income. In this way, horizontal equality is
ensured “according to which taxpayers with the same ability to pay should pay the same
19

Stiglingh, Koekemoer, Van Zyl, Wilcocks, & De Swardt, (2014: 346) used the simpler term “all
remaining taxpayers”.

20

“In a progressive tax system (such as the South African personal income tax system), the net tax relief
afforded through a deduction of qualifying expenditure provides greater benefits to higher income
taxpayers. A system of rebates or tax credits, in contrast, results in tax relief that is equitable across
income groups – the underlying idea is that the fiscus should contribute to household medical expenditure on the basis of health needs, irrespective of income or economic output” (National Treasury,
2011: 10).

21

“The credit system is a more fair approach to providing tax relief as each individual contributing towards a medical aid fund will receive equal relief as it is not based on annual earnings” (Sage, 2014:
1).

22

“The purpose of the change was to spread tax relief more equally across income groups, thus bringing
about horizontal equity – those who pay equal values for medical expenditure receive absolute equal
tax relief” (SARS, 2015(a): 2).

6

income tax” (Duff, 2000: 822).

This amendment23 in the medical tax rebate system

(sections 6A and 6B) was completed in phases where taxpayers under the age of 65 years
were phased into the tax rebate system from 2012, while taxpayers aged 65 years and
older were only included from 2014. Effective from 1 March 2014, the conversion to the
rebate system of sections 6A and 6B was finalised (National Treasury, 2012: 4).
The change to the medical tax rebate system (sections 6A and 6B) is also seen as a step
towards a National Health Insurance system (hereafter “NHI”) for South Africa. The NHI
should provide funds for specific health benefits to be shared by the entire South African
population24. “With the advent of the new National Health Act, health care in South Africa
is at a critical point as this will be the first time in history that a National Health Insurance is
being implemented in this country. Globally National Health Insurance has been around
for more than a hundred years; however, some countries with long established national
health schemes are currently grappling with funding issues surrounding their health
systems. South Africa should take note of these issues as it embarks on this journey”
(Gani, 2015: 4).
There are five underlying objectives set to be achieved by the proposed changes to a
rebate system:


Equity and proportionality – The tax relief should be the same across different income
groups and should be proportional to the amount spent by government for health
services offered to people without medical insurance.



Alignment with National Health Insurance objectives – The tax relief offered should be
adapted towards achieving a National Health Insurance.



Fairness – Taxpayers with equal earnings should contribute proportionate amounts of
tax.



Affordability and fiscal sustainability – Tax relief must be offered and its implementation
should ensure that there is not too much strain on the fiscus.



Administrative simplicity – Tax policy must be simple to understand and administer
(National Treasury, 2011: 12, 13).

23

In the case of a deceased estate, a further amendment is effective from 1 March 2016. Sections 6A
and 6B of the Income Tax Act includes a special provision for related fees to be paid by the executor
in a deceased estate.

24

“The NHI is intended to bring about reform that will improve service provision. It will promote equity
and efficiency so as to ensure that all South Africans have access to affordable, quality healthcare
services regardless of their socio-economic status” (DOH, 2011: 4).

7

This dissertation will briefly outline the historical changes and developments in the Income
Tax Act relating to the provision of section 18 and the replacing thereof by sections 6A and
6B. At a later stage, the different changes to the legislation relating to medical tax benefits
are introduced which will be described, examined and evaluated.

This dissertation

analyses the changes made to section 18 of the Income Tax Act by evaluating different
regulations around the changes to the legislation from the time it allowed deductions for
medical and dental conditions, to the time the medical tax rebate system (which
substituted section 18 with sections 6A and 6B) was introduced.

1.2. RESEARCH OBJECTIVE AND PURPOSE

To get a better understanding of the medical tax benefits afforded to South African
taxpayers, this dissertation’s research objectives are as follows:


To analyse the changes made to the tax deductions system (section 18) and the
eventual change to the current tax rebate system (sections 6A and 6B) for medical
expenses;



Examine the interpretation by SARS of specific legislation areas (namely the
Confirmation of diagnosis of disability (hereafter “ITR-DD”) and List of Qualifying
Expenses) and to evaluate if these achieved the intended objective25; and



Examining the financial impact of qualifying medical expenses on the income of
taxpayers with disabilities and those without, by making use of case studies.

25

SARS (2009: 1) states in the paragraph named Purpose of section 18 of the Act “Private or domestic
expenses are, therefore, generally not tax deductible. However, because of the unavoidable nature of
certain medical expenses and the concomitant effect of these expenses on a taxpayer’s ability to pay
tax…the Act deviates from this rule by permitting a deduction for certain medical expenses that were
paid by the taxpayer, which is in essence private in nature”. This objective is also echoed by the
statement “to give relief to those taxpayers whose ability to pay income tax has been reduced by
extraordinary [medical] expenses” (Steenkamp, 2011: 218).

8

1.3. RESEARCH METHODOLOGY AND DESIGN
The research methodology used in this study is a literature review.

Hart (1998: 13)

describes a literature review as “the selection of available documents (both published and
unpublished) on the topic, which contain information, ideas, data and evidence written
from a particular standpoint to fulfil certain aims or express certain views on the nature of
the topic and how it is to be investigated, and the effective evaluation of these documents
in relation to the research being proposed”. This research describes and analyses SARS’s
interpretation of the legislation relating to the changes of medical tax benefits granted to
taxpayers and the effect on the taxpayers’ income.
Therefore, the literature review for this research focuses on:


Legislation: The Income Tax Act;



Interpretation notes;



Ancillary legislation;



Relevant textbooks;



Published articles;



Relevant case law; and



Other writings applicable to the Income Tax Act, namely Newspapers and Internet
articles.

1.4. ETHICS
The research (a literature review) was conducted using documents in the public domain;
therefore, no ethical considerations should arise. No information obtained from interviews
was used. The sources used were all in written form.

1.5. BENEFIT OF THE STUDY
By evaluating certain changes in the Income Tax Act, relating to medical tax benefits
granted to all taxpayers, areas of improvement might be highlighted. In addition, such
evaluation can stimulate further debate in academic areas, resulting in an enhanced
knowledge of the tax body.
9

1.6. LIMITATIONS OF THE STUDY
This research covers the tax framework of the South African Income Tax Act. The focus is
specifically on the change over from the medical tax deduction system (section 18) to the
medical tax rebate system (sections 6A and 6B) in the South African Income Tax Act. A
hybrid medical tax deduction/medical tax rebate system was used in the 2012/2013 and
2013/2014 tax years. The hybrid system was a temporary measure and is beyond the
scope of this dissertation and will not be discussed further. In addition, this research is a
mini dissertation and it is mainly limited to a quantitative study.

Additionally, all the

taxpayers in this research should be considered as belonging to a registered medical aid
scheme, as taxpayers not belonging to a registered medical aid scheme, do not qualify for
medical tax benefits. In addition, the move from the medical tax deduction system (section
18) to the medical tax rebate system (sections 6A and 6B) was due to the decision to
implement the NHI. The NHI has to date not been implemented in South Africa and so
NHI is not part of the scope of this study.

1.7. CHAPTER OVERVIEW
Chapter 1:

Introduction and Background

Chapter 2:

A historical overview of and changes to the Income Tax Act. This chapter will
describe the reasoning behind the changes made to the Income Tax Act and
explore the objectives of the legislation.

Chapter 3:

Case studies – Calculations will be used to show how changes from the old
medical tax deduction system (section 18 of Income Tax Act) to the new
medical tax rebate system (sections 6A and 6B of Income Tax Act) impacts
the financial position of the different categories of taxpayers; those with
disabilities and those without.

Chapter 4:

Discussion, Conclusion and Recommendations - A discussion will be
presented with recommendations for possible further research.
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CHAPTER 2
EVOLUTION OF THE MEDICAL TAX BENEFITS IN THE INCOME TAX
ACT (58 OF 1962)

2.1 INTRODUCTION

This chapter will describe the evolution of the Income Tax Act, focusing on the changes to
the medical tax benefits accessible to taxpayers.

By describing the evolution of the

medical tax benefits granted to South African taxpayers, the first research objective of this
study will be achieved.

The changes include terminology that was introduced, refinements to bring about clarity in
understanding the legislation and the change from the system of tax deductions (section
18) to the current system of tax rebates (sections 6A and 6B) for medical expenses.
SARS allowed medical deductions to taxpayers for medical expenses.

The medical

expenses are deemed a necessary expense to maintain the productive capability of the
taxpayer.

The deduction of medical expenses was formally introduced into the tax

legislation as far back as 1962. The Income Tax Act of 1962 consolidated the deductions
for medical expenses and donations.

The medical tax deductions system remained relatively unchanged until the concept
“handicap” was introduced into the amended Act in 1992. In 2009, the concept “handicap”
was replaced with the concept “disability”. With the introduction of the concept “disability”
SARS created guidelines around the deduction of medical tax benefits.

This brought

clarity regarding what could be deducted with specific emphasis on the disabled taxpayer.

11

2.2. SOUTH AFRICAN LEGISLATION INTRODUCED THE CONCEPT “HANDICAP”

The concept “handicapped person” was introduced into section 18 of the South African
Income Tax Act by the amendment to the Act (141 of 1992).

The world view of the

concept “handicap” will assist to understand the concept more clearly and it will therefore
be discussed extensively.
The three concepts, namely “impairment”, “handicap” and “disability” created much
confusion concerning their meaning internationally (uOttawa, 2015: 1).
26

confusion moved the WHO

In 1980 this

to generate a manual called "International Classification of

Impairments, Disabilities and Handicaps” (hereafter “ICIDH”).
According to the WHO (1980: 26), both an “impairment” and a “disability” could lead to
someone being “handicapped”.

Therefore, the concept “handicap” is defined as "a

disadvantage for a given individual, resulting from an impairment or a disability, that limits
or prevents the fulfilment of a role that is normal (depending on age, sex, and social and
cultural factors) for that individual" (WHO, 1980: 29).
Diagram 1 below is based on the WHO "International Classification of Impairments,
Disabilities and Handicaps".

It illustrates the relationship between the concepts

“impairment”, “disability” as well as “handicap” (uOttawa, 2015: 2) and the parallels to the
medical model of disease.

26

The World Health Organization is a specialised United Nations agency with their primary responsibility
being international health matters and public health (WHO, 1980: 1).
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Diagram 1: Relationship between impairment, disability as well as handicap and
disease, sickness and illness

Source: uOttawa (2015: 2)

In addition to the definition of the WHO, South Africa interpreted the concept “handicapped
person” further.

According to amended Act (141 of 1992), as mentioned before, the

concept “handicapped person” was narrowly defined and covered five categories of
persons namely a blind person, a deaf person, a permanently disabled taxpayer requiring
a wheelchair, calliper or crutch to move from one place to another, a person requiring an
artificial limb27 and a person suffering from a mental illness28 as defined in section 1 of the
Mental Health Care Act.

27
28

Ibid 8.
Ibid 9.
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With the introduction of the concept “handicapped person” into the amended Act (141 of
1992), taxpayers were segregated into three categories to calculate their respective tax
relief for medical expenses, namely:


Taxpayers 65 years and older;



Taxpayers under 65 years; and



Taxpayers with a handicap.

The three categories are currently maintained, and it is therefore important to discuss the
three categories of taxpayers extensively. This discussion is important because the
different categories of taxpayers are used to calculate the financial impact of the medical
expenses on a taxpayer’s income. This is the third research objective of this study.
The medical deduction allowed for each of the three categories, was calculated differently.
This type of segregation either increased or limited a taxpayer’s ability to deduct an
amount from the taxable income, thereby providing more or less the opportunity to
capitalise on the tax benefits derived per category, as explained below.
Taxpayers 65 years and older were allowed to claim all qualifying medical expenditure
(Marus, 2014: 1). Taxpayers under 65 years were allowed to deduct a fixed amount for
medical aid contributions for each member of the medical scheme (SARS, 2008: 7).
Furthermore, the taxpayer was expected to accumulate all out of pocket medical
expenses.

Any amount, by which the accumulated medical expenses exceeded the

published percentage (applicable for the relevant year) of taxable income, was allowed as
an additional deduction29.

Taxpayers with a handicap (under 65 years), where the

taxpayer or the taxpayer’s spouse or child was a handicapped person, could claim all
qualifying medical expenses, irrespective if the expenses were incurred for the
handicapped person30.

29

“For example: X, an unmarried taxpayer (not disabled), has a taxable income of R100 000. His
qualifying medical expenses, including the medical scheme contributions in excess of the limits,
amount to R9 000. The taxpayer will be able to claim a deduction equal to R1 500, viz the R9 000 in
excess of R7 500 (being 7.5% of the taxable income of R100 000)” (Steenkamp, 2011: 215).

30

Note that all qualifying medical expenditure can be claimed, even if no physical disability expenditure
was necessarily incurred and paid as a result of being a handicapped person. The only requirement is
that you, your spouse or one of your or your spouse’s children must qualify as a “handicapped person”
(SARS, 2008: 16).
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With regard to taxpayers with a handicap (under 65 years), it was discovered that the
legislation was unclear about the amount and type of expenses31 that could be deducted32
(Steenkamp, 2011: 215).

To shed light on what taxpayers (under 65 years) with a

disability could claim, SARS introduced new terminology.

Only expenses that were

“necessarily incurred” and “in consequence of” the handicapped person could be claimed
as per the Income Tax Act as amended by Act (21 of 1995). This was subsequently
allowed only if the medical expenses were paid for in that specific tax year.
Although the new terminology “necessarily incurred” and “in consequence of” was
introduced into the Income Tax Act, the terminology was never defined. SARS (2009: 5)
expected that the ordinary dictionary meaning was to be used for the terminology as laid
down by the courts (Blue Circle Cement Ltd. v Commissioner for Inland Revenue (39/84)
[1984] ZASCA 14; [1984] 2 All SA 188 (D); 1984 (2) SA 764 (A), 1984: 19).
Steenkamp (2011: 232) noted that it was problematic to use such terminology since the
taxpayer may not have been in a position to decide if an expense was “necessarily
incurred” and “in consequence of” (by virtue of not having the necessary tax or medical
knowledge) and would have to incur expenses to get tax advice. This would then generate
another expense, where the legislation was attempting to provide financial relief to
disabled taxpayers.
In addition to the above problem taxpayers faced in deciding what medical expenses were
allowed, the concept “handicapped person” was considered to be outdated by SARS
(SANCB, 2010: 1). As mentioned earlier in Chapter 1 the concept “handicapped person”
was outdated because it was linked to the medical model of viewing disabilities (Burger &
Burger, 2010: 3). The medical model identified people with disabilities as ill and “different
from their non-disabled peers and in need of care” (Mbeki, 1997: 4). The medical model

31

SARS (2009: 2) mentioned that there was uncertainty about the amount and type of expenses that
could be claimed by stating “In order to provide an increased level of certainty in respect of the type
and quantum of qualifying expenses under section 18 (1) (d), the section was amended with effect
from 1 March 2009”.

32

SARS (2009: 2) noted that “For example, taxpayers would claim the cost of acquiring a vehicle instead
of` the cost of modifying the vehicle to cater to their disability. The cost of acquiring the vehicle was
not necessarily incurred in consequence of a disability, while the costs of modifying it in order for a
person with a disability to be able to drive the car is more directly linked to the disability (that is,
modification costs are necessarily incurred and paid in consequence of the disability)”. Only the
modification costs are necessarily incurred and paid in consequence of the handicap and are thus
more directly linked to the disability (OTASA, 2009: 2; SARS, 2009: 2). It is suggested that disproportionate costs would be reduced or disallowed by SARS.
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pointed to the disability residing in the person, which carried a degree of stigma or
pathology (uOttawa, 2015: 3). Therefore, the concept “disability” was introduced in the
Income Tax Act by SARS, as amended by Act (17 of 2009).

2.3. SOUTH AFRICAN LEGISLATION INTRODUCED THE CONCEPT “DISABILITY”
During 2009, in the amendments to the Income Tax Act, South Africa replaced the
outdated concept “handicapped person” with the concept “disability”; and “physical
impairment” replaced “physical disability” (SARS, 2009: 1). The concept “disability” was
associated with the social model of viewing disabilities (Burger & Burger, 2010: 4). The
social model does not only focus on the ability to function, but takes into account activities
as well as participation in society. For example, in contrast to the medical model, the
social model33 considers the social context or environment the people find themselves in.
With the introduction of the new concept “disability”, the Income Tax Act in South Africa
changed and defines34 “disability” to mean, "a moderate to severe limitation of a person's
ability to function or perform daily activities as a result of physical, sensory,
communication, intellectual or mental impairment, if the limitation –
(a)

Has lasted or has a prognosis of lasting more than a year; and

(b)

Is diagnosed by a duly registered medical practitioner in accordance with criteria
prescribed by the Commissioner" (Bick, 2011: 1; SARS, 2009: 2).

The other concept, namely “physical impairment”, also introduced in 2009, was never
defined in the Income Tax Act.

Although not defined, “physical impairment” is

distinguished from “disability” because a “physical impairment” can be overcome by use of
a device or therapy (SARS, 2012: 1). An example would be a taxpayer with poor vision
who requires surgery. If the taxpayer’s vision is corrected by surgery, the taxpayer would
no longer be considered disabled as the vision problem could be operated on.

The

taxpayer will then, because of the successful surgery, be perceived as “physically
impaired”.
33

“The International Classification of Functioning, Disability and Health, known more commonly as ICF,
provides a standard language and framework for the description of health and health-related states”
(WHO, 2002: 2).

34

The definition of disability has not been changed up until the present time.
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To distinguish between the concept “physical impairment” and “disability”, the Income Tax
Act necessitated that SARS generates diagnostic criteria by which medical practitioners
were to diagnose disabilities. SARS then produced the ITR-DD, which is a form (SARS,
2016(b): 1) containing the necessary criteria to aid diagnosis of a “disability” (SARS, 2009:
3). Additionally, SARS produced a List of Qualifying Expenses to clarify which expenses
could be claimed as a tax deduction by disabled taxpayers.
The two areas below will be analysed to explain how SARS interpreted the legislation, in
order to clarify what the Income Tax Act required, namely:


ITR-DD (Confirmation of diagnosis of disability); and



List of Qualifying Expenses.

2.3.1. Confirmation of diagnosis of disability (ITR-DD)
The ITR-DD form has different sections consisting of diagnostic criteria dealing with
different categories of impairments. The categories are: Vision, Communication, Physical,
Mental, Hearing and Intellectual. Each section has basic criteria to be satisfied before the
impairment is defined as a disability (SARS, 2016(b): 3, 4).
For an impairment to be considered a disability35, a moderate to severe limitation must
exist on one or more daily activities of the taxpayer. Furthermore, the taxpayer must have
undergone therapy, used medication or a device to correct the impairment before it will be
considered a disability as per the ITR-DD form (SARS, 2016(b): 1).
Where the Income Tax Act does not define a “moderate to severe limitation”, the ITR-DD
form defines it as “a significant restriction on a person’s ability to function or perform one or
more basic daily activities after maximum medical correction” (SARS, 2016(b): 1).
Therefore, the Income Tax Act needs to be read in conjunction with the ITR-DD form in
defining a disabled taxpayer.
The ITR-DD form must be certified by a medical practitioner who is a specialist in the
specific diagnostic category. This serves two purposes; firstly, the medical practitioner is
in the best position to understand and to certify the condition of the taxpayer. Secondly,
35

The disability must have a moderate to severe limitation on one or more daily activities (which
represents the social environment) of the disabled taxpayer, after the taxpayer has undergone
maximum correction. “Maximum correction, in this context, means appropriate therapy, medication
and use of devices” as per the ITR-DD form (SARS, 2016(b): 1).
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the medical practitioner is able to certify that the taxpayer genuinely suffers from the
condition and, in this manner, prevents abuse of the tax deduction system (Steenkamp,
2011: 232). According to the social model of viewing disabilities, the disability criterion
must be judged in the impairment context36 and not viewed as isolated and as a condition
of the taxpayer. The ITR-DD form (SARS, 2016(b): 1) therefore states that “the diagnostic
criteria seek to assess the functional impact of the impairment on a person’s ability to
perform daily activities and not the diagnosis of a medical condition”37.
The ITR-DD form also classifies a disability as a permanent or temporary disability. In the
case of a permanent disability, the diagnosis will be valid for five years (SARS, 2015(b): 1).
If the disability is not deemed permanent, the diagnosis will only be valid for one year
(SARS, 2014: 23). After the relevant period, the diagnosis must be certified again for a
five-year or one-year period by a qualified medical practitioner, as deemed relevant
according to the ITR-DD form (SARS, 2016(b): 1).
There are criteria in the ITR-DD form which raise concerns. According to the ITR-DD
form, a taxpayer’s condition can only be certified as a disability if the disability persists
after maximum correction (SARS, 2016(b): 3). The ITR-DD form “does not allow for the
possibility that the ‘appropriate devices and medication’ which is supposedly to offer
maximum correction may actually not be available to” the disabled taxpayer (Duff, 2000:
832).

Furthermore, the ITR-DD form does not take into account the fact that the

medication could “involve a significant risk” to the taxpayer’s health (Duff, 2000: 832). This
criticism was levelled against the Canadian legislation38, which has the same criterion.
Furthermore, in the category Communication (the ITR-DD form), one criterion states that a
taxpayer will be considered disabled if the taxpayer suffers an “inability to make selfunderstood to familiar communication partners using speech in a quiet setting” (SARS,
2016(b): 1). This paints the picture of a laboratory scenario where the disabled taxpayer is
tested.

Such a criterion is also contained in the Canadian Income Tax Act, Section

118.4(1)c(iii), which states “speaking so as to be understood, in a quiet setting, by another

36

The ITR-DD form states “The diagnostic criteria seek to assess the functional impact of the impairment
on a person’s ability to perform daily activities and not the diagnosis of a medical condition” (SARS,
2016(b): 1).

37

Refer to APPENDIX A (copy of the ITR-DD form).

38

Steenkamp (2011: 216) notes that “The Canadian tax credit provisions are alluded to in the discussion
Document” of South African National Treasury dealing with the introduction of a tax credit system.
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person familiar with the individual” (Duff, 2000: 831). This criterion was criticised by the
Council of Canadians with Disabilities39, suggesting that “[t]he test should be whether the
person can speak or hear satisfactorily in typical situations from day to day life, where not
all settings are quiet and people have to speak with and hear strangers” (Duff, 2000: 832).
The same principle could be applied to the South African ITR-DD criterion. It is
recommended that the impairment condition be evaluated before “appropriate therapy,
medication and use of devices” as per the ITR-DD form (SARS, 2016(b): 1). A similar
scenario was considered by Duff (2000: 825), which resulted in The Council of Canadians
with Disabilities making the same recommendation40.
Another concern regarding the ITR-DD form criterion is a taxpayer receiving treatment for
a severe impairment which is then considered as “less than moderate to severe”. This
taxpayer would not be considered disabled and the result is that the taxpayer would not
receive the same medical tax benefit as the disabled taxpayer, as the taxpayer would be
considered “impaired”41 and not “disabled”. This example, falling under the Communication category mentioned above, illustrates that a taxpayer incurring extraordinary
expenses due to a health-related issue42, will not fall into the “disability” category. This
example seems to be in contradiction with the purpose of the disability provision, which is
“to give relief to those taxpayers whose ability to pay income tax has been reduced by
extraordinary expenses” (Steenkamp, 2011: 218). This clearly indicates that there is a fine
line between the boundary that defines a disability and impairment.

39

This is Further, with regards to the Canadian criterion, Duff (2000: 41) states that “regarding speech
and hearing impairments, it seems unreasonable to establish a statutory test based on communication
in “a quiet setting” with “another person familiar with the individual”, rather than everyday situations
which are likely to give rise to additional undocumented costs which the DTC (Disability Tax Credit) is
designed to recognize. For this reason, as the Canadian Council for Disabilities has suggested, “The
test should be whether the person can speak or hear satisfactorily in typical situations from day to day
life, where not all settings are quiet and people have to speak and hear strangers”.

40

Duff (2000: 832) noted the recommendation that eligibility for the credit should be broadened by
reconsidering the requirement… that a “marked restriction” in a basic activity of daily living be
determined only after taking into account “therapy and the use of appropriate devices and medication”.

41

“A person diagnosed by a registered medical practitioner as having a disability, as defined in the
Income Tax Act, is entitled to greater tax relief than a person with a physical impairment” (Bechard,
2014: 1).

42

SARS (2015(a): 2) notes that “There are a number of reasons that tax systems provide such relief.
One of the reasons is that serious injury or illness can present taxpayers with disproportionately high
medical bills in relation to income, which can be difficult to meet. The resulting hardship affects a
number of economic areas for taxpayers, including the ability to settle obligations to the fiscus, such as
a tax bill”.
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This fine line in the definition is not a concept unique to the young democracy of South
Africa, as compared to the United States of America, which is an older democracy. The
United States of America43 also experienced issues in this regard. In the Supreme Court
cases of Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) and Toyota Motor
Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), the courts ruled against
the “impaired” persons, who were not found to be “disabled”.

Fearing that the US

Supreme Court cases were being used to narrow the broad scope of protection intended
by the American’s with Disabilities Act of 1990 (hereafter ”ADA”), the ADA Amendments
Act of 2008 was published, to ensure that broader coverage was offered by the ADA. It is
therefore concluded that the line between “disability” and “impairment” is vague, even
when interpreted by the judiciary.
The next criterion to classify a taxpayer as disabled is the fact that the disabled taxpayer
must have a condition that lasts or has a prognosis of lasting more than a year 44 (SARS,
2016(b): 3). The SARS criteria therefore exclude “impaired taxpayers” whose impairment
can be treated within one year. The criterion for one year is considered too restrictive45
and it excludes taxpayers whose symptoms have the following two characteristics:
1.

Those whose condition can be treated within a year; and

2.

Those whose symptoms are episodic (Steenkamp, 2011: 17).

For example, the taxpayer could suffer the symptoms of a condition that lasts longer than
a year, which could be clearly debilitating, but since the symptoms are episodic, they are
excluded from the disability definition. Therefore, this person would not receive the same
tax benefit as the disabled taxpayer.
In the Canadian legislation, a similar criticism of the same type of condition was debated in
the Canadian House of Commons. The example used was a taxpayer diagnosed with
multiple sclerosis (hereafter “MS”). It was found that taxpayers suffering from MS are
43

Steenkamp (2011: 217) notes that “although the judgments of the courts of other countries are not
binding on South African courts, they are of significance because they do have persuasive value”.
Also according to the Constitution of the Republic of South Africa, Section 39 states that the judiciary
must consider international law and may consider foreign law when interpreting the Bill of Rights.
(Constitution of the Republic of South Africa, 1996 (Act No 108 of 1996)).

44

In the Income Tax Act Section 6B (d) (a) requires that a disability “has lasted or has a prognosis of
lasting more than a year…”.

45

Steenkamp (2011: 229) states: “One could argue that the ‘more than a year’ requirement is too
restrictive and could exclude many individuals whose impairments are serious and long lasting, but do
not necessarily occur for more than a year at a time when a diagnosis has to be made or reconfirmed”.
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excluded from receiving the same tax benefit as a disabled taxpayer. South Africa uses
the same criteria with regards to the timeframe, therefore chances are that MS would not
be judged a disability in South Africa either (Steenkamp, 2011: 229).
Another case that could raise a concern about the ITR-DD criteria is the Canadian case
Leduc v. The Queen, 1999, CanLII 344 (TCC).

In this case, a woman was gluten

intolerant and suffering from celiac disease. She had to drive long distances for gluten
free food and she then had to spend time preparing food and adapting recipes. The
Canadian court accepted that the act of feeding oneself had to be extended to include the
purchase and preparation of food.

The court found in favour of the appellant and

instructed the state to allow the credits claimed. The judge (Lamarre, J.T.C.C.) quoted
Judge Létourneau J.A.46 when he stated that “if the object of Parliament, which is to give to
disabled persons a measure of relief that will to some degree alleviate the increased
difficulties under which their impairment forces them to live, is to be achieved, the
provisions must be given a humane and compassionate construction”. The judge further
noted that although the scope of these provisions is limited in their application to severely
impaired persons, they must not be interpreted so restrictively as to negate or compromise
the legislative intent.
The question that could be raised is if the scenario played itself out in South Africa, would
the medical practitioner, certifying the case, facilitate such a credit to be claimed. The
answer is most likely no, based on the fact that the Income Tax Act defines a disability as
“a moderate to severe limitation of a person's ability to function or perform daily activities
as a result of physical, sensory, communication, intellectual or mental impairment” (SARS,
2009: 2). Furthermore, in terms of the ITR-DD formula, this case would not meet the
diagnostic criteria of a disability.
In addition, episodic disabilities and disabilities that do not last a year should be included
as disabilities47 in the ITR-DD form. Concerning this recommendation, Steenkamp (2011:
229) states that “it is furthermore believed that this recommendation would assist in
aligning fiscal legislation with Government’s goal for the right of people with disabilities to
46

From the Canadian case Robert C. Johnston v. The Queen, [1998] F.C.J. No. 169, 98 DTC 6169, at
para.10.

47

As further support, Steenkamp (2011: 229) reiterates the argument of “Koenraad J Burger Disability
Tax Fairness in South Africa (2007), that this tax relief is not meant to subsidise or offset these nondiscretionary costs, but rather to achieve equity and greater fairness in the allocation of the tax
burden”.
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play a full, participatory role in society”. Steenkamp (2011: 229) further clarifies that “the
recommendation made in this article is not for temporary conditions 48 to be considered as
a ‘disability’, but, rather, for prolonged (or permanent) conditions with ‘temporary’
symptoms (i.e. recurring symptoms lasting for less than a year at the time of diagnosis, but
repeatedly occurring more than a year after the diagnosis was made) to fall within the
ambit of ‘disability’”. To illustrate this point, the MS example (raised in Canada) is used,
which is a “cyclical, unpredictable, progressive and degenerative disease” (Steenkamp,
2011: 229), which is a long-term condition49, with recurrent symptoms, but do not last for a
year.
When taking the Canadian court cases (i.e. Leduc v. The Queen, 1999 CanLII 344 (TCC)),
into account, it seems that the disabilities definition in South Africa should be widened.50
“Impairments” such as gluten intolerance, where a great deal of time is taken up to perform
basic activities of living (such as the buying and preparing of food), should be included.
Regarding the disability definition, it is interesting to note that in 2006 the South African
cabinet recommended a definition of disability, which was never adopted and would have
covered the area of episodic disability and temporary disabilities or impairments. It stated,
“the loss or elimination of opportunities to take part in the life of the community equitably
with others that is encountered by persons having physical, sensory, psychological,
developmental, learning, neurological, or other impairments, which may be permanent,
temporary, or episodic in nature, thereby causing activity limitations and participation
restriction with the mainstream society” (DPSA, 2007: 3).

48

Steenkamp (2011: 229) explains that an illness or temporary condition like flu should not be considered an inclusion in the definition of disability.

49

Steenkamp (2011: 217) states that although judgements in other countries are not binding in South
Africa, they are significant because they are applied to cases and could help with a decision when
both legislations deal with a common point. From the Canadian case Robert C. Johnston v. The
Queen, [1998] F.C.J. No. 169, 98 DTC 6169, at para. 10, Létourneau J.A. states in this regard "If the
object of Parliament, which is to give to disabled persons a measure of relief that will to some degree
alleviate the increased difficulties under which their impairment forces them to live, is to be achieved,
the provisions must be given a humane and compassionate construction”.

50

In a Canadian court case Radage v Her Majesty the Queen, 1996 3 C.T.C. 2510, the judge noted that
“the medical expense provisions are intended to provide relief, and have to be liberally and humanely
interpreted” and so if applied to the South African legislation, would imply liberalizing the diagnostic
criteria in the ITR-DD form.`
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2.3.2. Creation and expansion of the list of qualifying expenses
In the same manner as SARS produced the ITR-DD51 form which clarified the type of
expenses that could be claimed because of a disability or physical impairment, a List of
Qualifying Expenses52 was also published. As per the example mentioned above, prior to
publication of the list, taxpayers would claim the cost of a vehicle rather than the cost of
modifying the vehicle (SARS, 2009: 2). Therefore, the List of Qualifying Expenses brought
about clarity regarding what could be claimed. “Although the List of Qualifying Expenses
is extensive, care has been taken to ensure that it does not exclude a legitimate expense
that is not listed. Therefore, instead of a comprehensive list, it identifies broad categories
of qualifying expenses and provides examples of expenditure that could be claimed”
(SANCB, 2010: 2).
The current list, published in 2012 (SARS, 2012: 5), contains nine broad categories of
expenses, which are numbered below:


Category 1: Personal Attendant Care Expenses



Category 2: Travel and other related expenses



Category 3: Insurance, maintenance, repairs and supplies



Category 4: Prosthetics



Category 5: Aids and other devices (excluding motor vehicles, security systems,
swimming pools, and other similar assets)



Category 6: Services



Category 7: Continence Products



Category 8: Service animals



Category 9: Alterations or modifications to assets acquired or to be acquired

Categories 1, 2, 5, 6, 8, and 9 contain a basic description of the type of expense
envisaged and a list of examples. Category 3 contains only a basic description without

51

According to SANCB (2010: 1), the 2008 amendments to the Income Tax Act clarified which expenses
SARS would allow as a deduction. However, for the aims of the law to be fully realised, the
Commissioner was required to prescribe the qualifying expenses and the criteria for diagnosing a
disability.

52

SARS (2009: 2) mentioned that there was uncertainty about the amount and type of expenses that
could be claimed by stating “In order to provide an increased level of certainty in respect of the type
and quantum of qualifying expenses under section 18 (1) (d), the section was amended with effect
from 1 March 2009”.
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any examples, whereas categories 4 and 7 each only list four allowable expenses (SARS,
2012: 5).
After consultation with relevant stakeholders, SARS undertook to review the List of
Qualifying Expenses on a regular basis (SARS 2009: 3). However, the above list was only
reviewed once and before the review, category 1 was known as “Attendant care
expenses”; category 4 was known as “Artificial limbs or organs and other” and category 7
was known as “Products required because of incontinence” (SARS, 2011: 21).
Examples of other changes made on the list included “heater, fan” which were added to
the first example list under “Aids and other devices (excluding motor vehicles, security
systems, swimming pools, and other similar assets)”. Another example was under the
Category ‘Personal Attendant Care Expenses’, in the case of disabled parents hiring a
care-giver for a disabled dependant, where the full salary of the attendant was deductible,
after the change limits were applied.
Although SARS made changes to the List of Qualifying Expenses, it should be noted that
the Canadian List of Qualifying Expenses was expanded many times since 1942
(Steenkamp, 2011: 232). Yet Duff (2000: 818) mentions that “technology and prescribed
therapies are certain to lead to the emergence of comparable items that are not
contemplated within the existing categories”. It is understood that the South African List of
Qualifying Expenses would be subject to the same limitation.
Concerning the fact that it is difficult for legislation to keep up with technological
advancements, it could therefore be argued that SARS should add a principle statement
that would allow disability expenses to be certified by a medical practitioner (Steenkamp,
2011: 232). If a medical practitioner certifies an expense, SARS would be convinced that
the expense was necessarily incurred and would prevent fraud by the taxpayer.
Furthermore, a medical practitioner certification would imply that the technology or therapy
being claimed is a medical necessity (Steenkamp, 2011: 232).

Considering this

information, the possibility exists that SARS could substitute the List of Qualifying
Expenses in favour of a certification by a relevant medical practitioner.
The List of Qualifying Expenses discussed above, as well the other changes, all dealt with
deductions allowed to taxpayers for medical expenses. SARS found that the deduction
system favoured high income earners over lower income earners, even when both spent
24

the same amount on medical expenses (SARS 2011: 10). This conclusion led to the
introduction of the medical tax rebate system (sections 6A and 6B).

2.4. TAX CREDIT/REBATE SYSTEM INTRODUCED
The need to bring about equality among South African taxpayers came after the Apartheid
era. The South African government searched for guidance from the rest of the world on
how to improve health care (DOH, 2015: 8; Mbeki, 1997: 1; WHO, 2016: 1).
After rich and poor countries requested practical ways to finance health care, the WHO
produced the World Health Report in 2010 (Gani, 2015: 4). There was overall consensus
to allow equal medical care access for all people53. South Africa considered the NHI
implementations in other countries in deciding what would suit the South African context
the best. The countries reviewed included Canada, the Republic of Ireland and the United
States of America (National Treasury, 2011: 11).
The first step in achieving universal health coverage in South Africa was the change to the
tax rebate system. The Department of Health (hereafter “DOH”) (2015: 7) often referred to
the WHO reports in an attempt to choose the best process to achieve NHI. The DOH
reviewed attempts by countries that were both successful as well as unsuccessful in
implementing NHI before implementation in South Africa. The NHI would offer health care
to all citizens of the country, irrespective of membership to a medical scheme (Section 27,
2011: 2).
In 2014, SARS completely converted from the tax deduction system to the tax rebate
system (National Treasury, 2012: 4). The change to the tax rebate system aimed to create
the scenario where taxpayers incurring the same amount of medical expenses will receive
the same54 amount of medical tax benefit, thereby achieving horizontal equality55 (National
53

“In a progressive tax system (such as the South African personal income tax system), the net tax relief
afforded through a deduction of qualifying expenditure provides greater benefits to higher income
taxpayers. A system of rebates or tax credits, in contrast, results in tax relief that is equitable across
income groups – the underlying idea is that the fiscus should contribute to household medical
expenditure on the basis of health needs, irrespective of income or economic output” (National
Treasury, 2011: 10).

54

“The purpose of the change was to spread tax relief more equally across income groups, thus bringing
about horizontal equity – those who pay equal values for medical expenditure receive absolute equal
tax relief” (SARS, 2015(a): 2).
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Treasury, 2011: 10). Section 18 of the Income Tax Act, dealing with deductions, was
replaced by the introduction of the tax rebate system (Section 6A and Section 6B of the
Income Tax Act). The previously discussed taxpayer categories were maintained, with the
medical expenses allowed for the disabled taxpayer category under the rebate system
comparing well with that of disabled taxpayers in Canada (Burger, 2015: 1).
The new Income Tax legislation categorised medical expenses into two parts, namely:
1.

A medical scheme fees tax credit (“MTC”), applicable to medical aid contributions
(referred to as Section 6A); and

2.

An additional medical expenses tax credit (“AMTC”), applicable to all other qualifying
out of pocket medical expenses (referred to as Section 6B) (SARS, 2013: 1).

The MTC is set at a fixed amount per month, applicable to all taxpayers independent of the
category of taxpayer (i.e. irrespective of age and whether they are disabled), with a fixed
value for the taxpayer, another fixed value for the first dependant and a third fixed value for
each subsequent dependant56 (Sage HR & Payroll, 2016: 1).
The MTC is a non-refundable rebate and not a deduction, which can be deducted from the
tax payable. It cannot exceed the amount of tax payable to SARS by the taxpayer. The
AMTC is also a rebate against taxes payable and therefore cannot exceed the amount
owing to SARS (SARS, 2015(a): 8).
All three categories of taxpayers, namely taxpayers under 65 years, taxpayers 65 years
and older and taxpayers with a disability can qualify to claim MTC and AMTC. The tax
rebate calculation differs for each category of taxpayer (SARS, 2015(a): 2) and will be
illustrated with examples in the next chapter.

55

Duff (2000: 822) states that “since one can obtain whatever degree of progressivity one desires’ by
changes to the rate structure, the treatment of involuntary expenses such as extraordinary medical
and disability-related costs is best understood as a matter of horizontal equity (according to which
taxpayers with the same ability to pay should pay the same income tax) not vertical equity (according
to which taxpayers with a greater ability to pay should pay an appropriately greater amount of tax)".

56

The MTC values for 2017 would be R286 for the main member, R286 for the second member and
R192 for each subsequent dependant.
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Where previously, in the deduction system, disabled taxpayers and taxpayers over 65
years were allowed to deduct 100%57 of their qualifying medical expenses, in section 6A
and 6B of the tax credit system the amount that can be claimed has been reduced; being
restricted by the way in which the tax credit is calculated (National Treasury, 2012: 1). The
financial impact on the three categories of taxpayers is illustrated in Chapter 3, with
calculations followed by an explanation describing the scenario painted by the figures.

2.5. SUMMARY

The changes in the Income Tax Act were discussed in this chapter, focusing on the
evolution of the tax deduction system.

The Income Tax Act introduced the concept

“handicapped person”, thereby offering financial assistance to taxpayers for extraordinary
medical expenses. There was uncertainty amongst taxpayers regarding which expenses
could be claimed; SARS therefore introduced terminology to clarify the type of expenses
that could be claimed. Only expenses that were incurred in direct consequence of the
condition of the “handicapped person” and that were necessarily incurred could be
claimed.
When the concept “handicapped person” became outdated, SARS, in tandem with world
changes, introduced the concept “disability”. The changes made to the Income Tax Act
necessitated58 that SARS create supporting criteria (called the ITR-DD), clearing up who
disabled taxpayers were and additionally supplied a List of Qualifying Expenses which
explained what could be claimed as a deduction.

The criteria and List of Qualifying

Expenses was evaluated to establish if the criteria were not too narrow and if the list was
complete.
After 1994, South Africa entered the post-Apartheid era and discovered that the deduction
system, in effect, favoured high income earners over low income earners. In an attempt to
bring about equality and offer equal medical care to all South African citizens, SARS
implemented changes towards NHI. The first step towards NHI, in the Income Tax Act,
57

SARS (2013: 18) describes the effect of new tax credit system as: “A full medical deduction for both
contributions and other expenses can no longer be claimed when the taxpayer, his or her spouse or
any of his or her children or his or her spouse’s children is a person with a disability”.

58

SARS (2009: 2) had a section called “Legislative changes to increase certainty” which stated that
“criteria for the diagnosis of a disability will be prescribed”.

27

was the change from a medical deduction system (section 18) to a medical rebate system
(sections 6A and 6B).
To illustrate the first step towards NHI, calculations will follow in Chapter 3 which will
demonstrate the financial impact on taxpayers from a medical tax deduction system
(section 18) to a medical tax rebate system (sections 6A and 6B). The tax rebate system
brought about changes in the way financial relief was offered to taxpayers. The financial
implications of the rebate system will also be examined.
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CHAPTER 3
FINANCIAL IMPACT ON TAXPAYERS OF THE CHANGE FROM MEDICAL
TAX DEDUCTION SYSTEM TO THE MEDICAL TAX REBATE SYSTEM

3.1. INTRODUCTION
The medical tax deduction system (section 18) as well as the transition to the medical tax
rebate system (sections 6A and 6B), was discussed in Chapter 2. In addition, the medical
tax deduction system (section 18) was found to favour high income earners over low
income earners (National Treasury, 2011: 10), whilst the medical tax rebate system
(sections 6A and 6B) is structured to be fairer to all taxpayers. This chapter will focus on
the financial impact of the changes made to the Income Tax Act, specifically the change
from the medical tax deduction system (section 18) to the medical tax rebate system
(sections 6A and 6B). In order to examine the financial effect of the two medical tax
systems, case studies will demonstrate the financial impact on the taxpayers.
Under the medical tax deduction system (section 18), medical expenses incurred were
allowed as a deduction from the taxable income to reduce the income amount that was
taxable (SARS, 2015(a): 2). Also, under the medical tax deduction system (section 18),
taxpayers 65 years or older, or with a disability were allowed to claim all qualifying medical
expenditure, which included all medical aid contributions as well as all out of pocket
expenses (SARS, 2008: 16). However, taxpayers under 65 years with no disability were
only allowed a fixed deduction for medical aid contributions and a percentage of all other
medical expenses, (above an allowed amount) (SARS, 2008: 7).
Under the medical tax deduction system (section 18), the amount of medical expenses
was deducted from taxpayers’ income and was limited to the taxpayers’ income. This
method of calculation favoured high income earners over low income earners.

The

favourable position (National Treasury, 2012: 1) occurred because high income earners
had more income from which to offset medical expenses. Naturally, low income earners
could only claim medical expenses up to their taxable income.

29

To establish equality between high and low income earners, the medical tax deduction
system (section 18), in its entirety, was used for the last time in the 2011/2012 tax year. A
hybrid medical tax deduction system (section 18)/medical tax rebate system (sections 6A
and 6B) was used in the 2012/2013 and 2013/2014 tax years (Brink, 2014: 1; National
Treasury, 2012: 1). The hybrid system was a temporary measure and is seen as beyond
the scope of this dissertation and will not be discussed. The medical tax rebate system
(sections 6A and 6B) was brought into effect in the 2014/2015 tax year, which replaced the
medical tax deduction system (section 18) (National Treasury, 2012: 4).
Although SARS moved from the medical tax deduction system (section 18) to the medical
tax rebate system (sections 6A and 6B), SARS maintained a simple grouping of taxpayers
for financial calculations (SARS, 2015(a): 17, 19). The simplification took the form of
grouping taxpayers under 65 years with no disability into one group. The other group
included taxpayers 65 years or older, or with a disability.
Compared to the medical tax deduction system (section 18), the medical tax rebate
system (sections 6A and 6B) does not allow deductions of medical expenses to reduce the
taxable amount (SARS, 2015(a): 2). In the medical tax rebate system (sections 6A and
6B), the amount of medical expenses is deducted from tax payable and is therefore limited
to the tax payable to SARS (2015(a): 2). The medical tax rebate system is split into two
parts, namely MTC (section 6A) and AMTC (section 6B). The MTC (section 6A) is a tax
rebate for medical scheme contributions and is capped. The AMTC (section 6B) is also a
rebate but for contributions over the above cap and all other out of pocket medical
expenses. The AMTC (section 6B) rebate uses a complex calculation (explained below),
which differs for the two groups of taxpayers.
The two medical tax systems also differ in that all expenses can no longer be claimed by
taxpayers 65 years or older, or with a disability, as was the case in the medical tax
deduction system (section 18). The AMTC (section 6B) claimable also cannot exceed the
amount of tax owed to SARS (2015(a): 8). This means that a negative amount cannot be
created, (where SARS owes money to the taxpayer) as the system is a non-refundable tax
rebate system (SARS, 2015(a): 8).
A financial comparison will be done by using case studies which will address the third
objective of this dissertation namely, examining the financial effect of qualifying medical
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expenses on the income of taxpayers. The current tax tables (for the tax year 2016/2017)
will be used in the calculations of the medical tax rebate system (sections 6A and 6B). In
addition, since the medical tax deduction system (section 18) no longer exists, values from
the current tax tables (for the tax year 2016/2017) will also be used in calculations of the
medical tax deduction system (section 18), allowing for easier comparison.

Seven

different income ranges, which fall into different marginal rates59 (the rates of tax
chargeable on taxable income), will be used in the calculations to illustrate the
consequences of the change. The same medical scheme contribution and out of pocket
expenses are used for each of the income ranges. The age rebates granted by SARS for
the tax year 2016/2017, will not be considered in the calculations, as it adds no value in
comparing the two medical tax systems.
This chapter will use six tables (Table A to Table F) when comparing the financial impact
of the medical tax deduction system (section 18) and the medical tax rebate system
(sections 6A and 6B). The same scenario will be used for both groups60 of taxpayers at
different income levels. Using the same scenario will allow a direct comparison between
the medical tax deduction system (section 18) and the medical tax rebate system (sections
6A and 6B).
The same scenario (discussed below), will be used in the case studies and tables that
follow. Each Table will discuss the seven income ranges with their respective marginal
rates and will compare the different categories of taxpayers. Each table will be discussed
and analysed individually, and Table A to Table F are structured as follows:


Table A will illustrate the financial impact on taxpayers under 65 years with no
disability, under the medical tax deduction system (section 18).



Table B will illustrate the financial impact on taxpayers 65 years or older, OR with
a disability, under the medical tax deduction system (section 18).



Table C will illustrate the financial impact on taxpayers under 65 years with no
disability, under the medical tax rebate system (sections 6A and 6B).



Table D will illustrate the financial impact on taxpayers 65 years or older, OR with
a disability, under the medical tax rebate system (sections 6A and 6B).

59

“The rates of tax chargeable on taxable income are determined annually by Parliament, and are
generally referred to as ‘marginal rates of tax’ or ‘statutory rates’” (SARS, 2016(a): 1).

60

The two taxpayer groups are: taxpayers under 65 years with no disability, and taxpayers 65 years or
older, or with a disability.
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Table E will illustrate the financial impact on taxpayers under 65 years with no
disability, under both the medical tax deduction system (section 18) and the
medical tax rebate system (section 6A and 6B).



Table F will illustrate the financial impact on taxpayers 65 years or older, OR with
a disability under both the medical tax deduction system (section 18) and the
medical tax rebate system (section 6A and 6B).

Under the next heading, a description of the scenario to be used in all the case studies
follows.

3.2. SCENARIO USED IN CASE STUDIES
Mr X is a married man with two children. Mr X contributed R48 000 to a registered medical
scheme for the tax year. Mr X incurred qualifying, out of pocket medical expenses of
R20 000 for the year.
Mr X’s tax payable to SARS is calculated at different income ranges, e.g. R100 000,
R150 000, R200 000, R300 000, R350 000, R600 000, R750 000 for the year. These
income ranges above represent values at the different marginal tax rates of 18%, 26%,
31%, 39% and 41%. The income ranges pair of R100 000 and R150 000 and the pair of
R300 000 and R350 000 are chosen from the 18% and 31% marginal tax rates
respectively.

The pairs are chosen from the same marginal rate to highlight certain

calculations and findings.
The first set of case studies to be considered will be the financial impact on taxpayers
under the medical tax deduction system (section 18).

3.3. MEDICAL TAX DEDUCTION SYSTEM (SECTION 18)
The first case study to be considered, under the medical tax deduction system (section
18), will deal with the financial impact on taxpayers under 65 years with no disability.
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3.3.1.

Case study 1: taxpayers under 65 years with no disability

Taxpayers under 6561 years with no disability were allowed to deduct a capped amount for
medical scheme contributions for each member and their dependants. Further medical
scheme contributions in excess of the capped amount and all other out of pocket medical
expenses were considered to be the total non-recoverable medical expenses.

Any

amount, by which the total non-recoverable medical expenses exceeded a published
percentage, (applicable for the relevant year) of the taxable income, was allowed as an
additional medical expenditure deduction. The scenario described above will be demonstrated in Table A. Table A is a reflection of the scenario’s financial impact used in the
case study (Refer to 3.2).
Table A: Taxpayers under 65 years with no disability

Source: Author

In Table A, the MTC for the 2016/17 tax year is used as the medical scheme contribution
deduction, namely R286 per month for the taxpayer and first dependant and R192 for each
additional dependant.

The marginal tax rates used are for the 2016/17 tax year of

assessment. The medical scheme contribution deduction for the tax year 2016/2017 for a
family of four is R11 472.

61

In the Act (section 6B (3) (c)), impaired persons are included in the category of persons without an
impairment with the use of the words “in any other case”.
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Table A indicates that the higher the taxable income the lower the total medical deduction
allowed.
increases.

This means that the tax payable to SARS increases as the taxable income
If the taxpayer incurs more medical expenses than taxable income, the

deduction allowed is limited to the taxable income. Overall, the lower income taxpayer
appears to be in a more favourable position.
The second case study to be considered under the medical tax deduction system (section
18) will deal with the financial impact on taxpayers 65 years or older, or with a disability.
3.3.2.

Case study 2: taxpayers 65 years or older, or with a disability

Taxpayers 65 years or older, or with a disability could claim all qualifying medical
expenses. A taxpayer with a disability means that the taxpayer or the taxpayer’s spouse
or child is a disabled person. The scenario described above will be demonstrated in Table
B. Table B is a reflection of the scenario’s financial impact used in the case study (Refer
to 3.2).
Table B: Taxpayers 65 years or older, or with a disability

Source: Author

Table B indicates that taxpayers 65 years or older, or with a disability are allowed all
medical deductions regardless of their taxable income. The taxpayer at 18% marginal rate
is allowed the same medical deduction as the taxpayer at 26%, 31%, 39% and 41%
marginal rates. If the taxpayer incurs more medical expenses than taxable income, the
medical deduction allowed is limited to the taxable income. In Table B, as the taxable
income increases, the tax payable to SARS increases which implies that the low income
taxpayers are in a more favourable position.
A comparison of the two case studies discussed above under the medical tax deduction
system (section 18) will follow.
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3.3.3.

Comparison between Case study 1 and Case study 2

When comparing Table A to Table B, it is clear that the total medical expenditure allowed
decreases with increasing taxable income in Table A, but stays the same in Table B, for all
taxable income ranges. It must however be noted that in both Table A and Table B,
limiting the total medical deductions to the taxable income amount favours high income
earners. In a scenario where both the high and low income earner incur extremely high
medical expenses, the higher income earners will be able to deduct more from the taxable
income, by virtue of having a higher taxable income.
The next set of case studies to be considered will be the financial impact on taxpayers
under the medical tax rebate system (sections 6A and 6B).

3.4. MEDICAL TAX REBATE SYSTEM (SECTIONS 6A AND 6B)
The first case study to be considered under the medical tax rebate system (sections 6A
and 6B) will deal with the financial impact on taxpayers under 65 years with no disability.
SARS recognised that high income earners were favoured over low income earners by the
medical tax deductions system (section 18). To redress the inequality, SARS chose to
introduce a medical tax rebate system (sections 6A and 6B), which offered the same
medical tax benefit to taxpayers for the same amount of medical expenses incurred,
independent of taxable income.
3.4.1. Case study 3: Taxpayers under 65 years with no disability
Taxpayers under 65 years are allowed a fixed MTC. The MTC for the 2016/17 tax year is
R286 per month for the taxpayer and first dependant and R192 for each additional
dependant. The marginal tax rates used are for the 2016/17 tax year of assessment. The
MTC for the tax year 2016/2017 for a family of four is R11 472. The scenario described
above will be demonstrated in Table C. Table C is a reflection of the scenario’s financial
impact used in the case study (Refer to 3.2).
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Table C: Taxpayers under 65 years with no disability

Source: Author

Table C indicates that the higher the taxable income of a taxpayer, the lower the AMTC.
This implies that the tax payable to SARS would increase as the taxable income
increases. If the taxpayers’ MTC and/or AMTC exceed the tax payable, the MTC and/or
AMTC allowed are limited to the tax payable to SARS (National Treasury, 2011: 11).

The AMTC is calculated according to the calculation in Table C (Note 2). The taxpayers at
31%, 39% and 41% marginal rates are allowed a RNIL AMTC because, according to the
SARS formula, the taxpayer is not allowed an AMTC.

The MTC in Table C is calculated as MTC = R11 472 (R286 + R286 + R192 + R192 =
R956 x 12 months = R11 472). The MTC, as calculated in Table C, is the same for all the
different taxable income ranges in the table, namely R100 000, R150 000, R200 000,
R300 000, R350 000, R600 000 and R750 000.
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The AMTC in Table C is calculated below for all the different taxable income ranges,
namely R100 000, R150 000, R200 000, R300 000, R350 000, R600 000 and R750 000.
The general AMTC formula62 is:
25% x sum of:

Medical aid contributions – (4 x MTC), PLUS
Qualifying medical expenses, LESS
7,5% x taxable income.

Using the formula above, the AMTC calculation for a taxpayer with a taxable income of
R100 000 is calculated as:
25% x sum of:


R48 000 – (4 x R11,472) = R2 112 PLUS



R20 000 LESS



7,5% x R100 000 = R7 500

= 25% x [R2 112 + R20 000 - R7 500] = R3 653
The AMTC at the taxable income of R100 000 is R3 653.
From the formula above, the AMTC calculation for a taxpayer with a taxable income of
R600 000 is calculated as:
25% x sum of:


R48 000 – (4 x R11 472) = R2 112 PLUS



R20 000 LESS



7,5% x R600 000 = R45 000

= 25% x [R2 112 + R20 000 - R45 000] = -R5 722

62

Bestbier (2014: 1) describes the formula in words as “The additional medical expenses tax credit will
be 25% of so much of the aggregate of:
-

The amount of fees paid to a medical scheme as exceeds four times the amount of the medical
scheme fees tax credit, to which that person is entitled; and

-

The amount of qualifying medical expenses paid by the person as exceeds 7.5% of the person’s
taxable income (excluding any retirement lump sum benefit, retirement lump sum withdrawal and
severance benefit)”.
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The AMTC for the taxable income of R600 000 is limited to RNIL because the formula
arrives at a negative amount of -R5 722.
The summary of Table C’s AMTC values, using the same formula above, is as follows:
R100 000 taxable income = R3 653 AMTC
R150 000 taxable income = R2 716 AMTC
R200 000 taxable income = R1 778 AMTC
R300 000 taxable income = negative R97 therefore, limited to RNIL AMTC
R350 000 taxable income = negative R1 035 therefore, limited to RNIL AMTC
R600 000 taxable income = negative R5 722 therefore, limited to RNIL AMTC
R750 000 taxable income = negative R8 535 therefore, limited to RNIL AMTC
The second case study to be considered under the medical tax rebate system (sections 6A
and 6B) will deal with the financial impact on taxpayers 65 years or older, or with a
disability.
3.4.2. Case study 4: Taxpayers 65 years or older, or with a disability
Taxpayers 65 years or older, or with a disability, are allowed MTC and AMTC. A taxpayer
with a disability means that the taxpayer or the taxpayer’s spouse or child is a disabled
person.
The MTC for the tax year 2016/17 is R286 per month for the taxpayer and first dependant,
and R192 for each additional dependant. For the tax year 2016/2017, the MTC for a
family of four is R11 472. The MTC remains the same regardless of the taxpayer’s income
because it is a fixed rate.

The AMTC is independent of the taxable income but is

dependent on the medical expenses incurred. The medical tax rebate system, MTC and
AMTC, was designed to achieve horizontal equity (for the same amount of medical
expenses the taxpayer will receive the same amount of medical tax benefit) (National
Treasury, 2011: 10). The scenario described above will be demonstrated in Table D.
Table D is a reflection of the scenario’s financial impact used in the case study (Refer to
3.2).
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Table D: Taxpayers 65 years or older, or with a disability

Source: Author

In Table D, if the taxpayer’s MTC and/or AMTC exceeds the tax payable, the MTC and/or
AMTC allowed is limited to the tax payable (National Treasury, 2011 :11). For example,
for the taxpayer with an income of R100 000 at 18% marginal rate, the tax payable is
RNIL. Although the MTC and AMTC, for the taxpayer is R22 655 (R11 472 + R11 183) in
total, the rebate is limited to R18 000, which is the tax payable. The tax payable to SARS
for the relevant taxpayer is therefore RNIL.
The AMTC calculation is based on the total medical aid contributions and out of pocket
qualifying medical expenses incurred. In Table D the AMTC is the same for all taxpayers
because all taxpayers incurred the same medical expenditure of R68 000.
Theoretically, if the taxpayer’s medical scheme contribution is less than the MTC, the
taxpayer will receive an MTC above what was paid. For example, if a taxpayer contributes
R150 per month towards a medical scheme, the taxpayer will receive MTC of R286 per
month.
The MTC in Table D was calculated as MTC = R11 472 (R286 + R286 + R192 + R192 =
R956 x 12 months = R11 472). The MTC, as calculated in Table D, is the same for all the
different taxable income ranges in the table, namely R100 000, R150 000, R200 000,
R300 000, R350 000, R600 000 and R750 000.
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Below, the AMTC in Table D was calculated for all the different taxable income ranges,
namely R100 000, R150 000, R200 000, R300 000, R350 000, R600 000 and R750 000.
The general AMTC formula is:
33,3% x sum of:

Medical aid contributions – (3 x MTC), PLUS
Qualifying medical expenses

Using the formula above, the calculation of AMTC for all the taxpayer income ranges in
Table D will be calculated as:
33,3% x sum of:


R48 000 – (3 x R11 472) = R13 584, PLUS



R20 000

= 33,3% x [R13 584 + R20 000] = R11 183
A comparison of the two case studies discussed above, under the medical tax rebate
system (sections 6A and 6B), will follow.
3.4.3. Comparison between Case study 3 and Case study 4
Analysing Table C, taxpayers (with no disability) who are low income earners get a greater
AMTC when compared to high income earners.

Therefore, low income earners are

favoured over high income earners. The scenario is different in Table D, where taxpayers
(with a disability) are not affected by the taxable income because the AMTC is the same
for all taxpayers. The AMTC is the same because the medical expenses incurred are the
same.
Above, the case studies under the medical tax deduction system (section 18), (Tables A
and B), and the medical tax rebate system (sections 6A and 6B), (Tables C and D), were
discussed in isolation. Following is a description of the financial impact on taxpayers
under 65 years with no disability, under both the medical tax deduction system (section 18)
and the medical tax rebate system (sections 6A and 6B). Thereafter, the financial impact
on taxpayers 65 years or older, OR with a disability, under both the medical tax deduction
system (section 18) and the medical tax rebate system (sections 6A and 6B), will be
discussed.
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3.5. COMPARISON OF MEDICAL TAX DEDUCTIONS AND TAX REBATE SYSTEMS
FOR TAXPAYERS UNDER 65 YEARS WITH NO DISABILITY
Table E compares the tax payable to SARS of the medical tax deduction system (section
18) to the medical tax rebate system (sections 6A and 6B). Table E compares taxpayers
under 65 years with no disability and is a reflection of the financial impact of Table A and
Table C.
Table E: Taxpayers under 65 years with no disability

Source: Author

Taxpayers under 65 years with no disability are better off under the medical tax rebate
system (sections 6A and 6B) than the medical tax deduction system (section 18). The
reason for the advantage under the medical tax rebate system (sections 6A and 6B) might
be explained by the fact that the final tax payable to SARS is less. The only exception to
this rule, is taxpayers at the 31% marginal rate with a taxable income between R300 000
and R350 000. These taxpayers are worse off, because they pay more tax. In Table E,
for taxpayers in the 31% marginal rate, this anomaly is illustrated.

3.6. COMPARISON OF MEDICAL TAX DEDUCTIONS AND TAX REBATE SYSTEMS
FOR TAXPAYERS OVER 65 YEARS OR OLDER, OR WITH A DISABILITY
Table F compares the tax payable to SARS in respect of the medical tax deduction system
(section 18) to the medical tax rebate system (sections 6A and 6B). Table F compares
taxpayers 65 years or older, or with no disability and is a reflection of the financial impact
highlighted in Tables B and D.

41

Table F: Taxpayers 65 years or older, or with a disability

Source: Author

In general, taxpayers (65 years or older, or with a disability) are better off under the
medical tax rebate system (sections 6A and 6B) than the medical tax deduction system
(section 18). The taxpayers (65 years or older, or with a disability) in the lower income
ranges pay less tax under the medical tax rebate system (sections 6A and 6B). The
exception is for the high income taxpayers (65 years or older, or with a disability) at
R600 000 and above who pay more tax under the medical tax rebate system (sections 6A
and 6B).

3.7. SUMMARY
This chapter focused on taxpayers’ financial impact because of the change from the
medical tax deduction system (section 18) to the medical tax rebate system (sections 6A
and 6B). The same scenario was used for both groups of taxpayers (taxpayers under 65
years with no disability and taxpayers 65 years or older, or with a disability) in different
income ranges. A comparison was drawn of the financial impact on the taxpayers under
the medical tax deduction system (section 18) and the medical tax rebate system (sections
6A and 6B) for each of these case studies.
In Chapter 4, the results of the case studies in Chapter 3 will be discussed in the light of
the literature study done in Chapter 2. Possibilities for further research opportunities will
be included in Chapter 4.
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CHAPTER 4
OVERALL CONCLUSIONS AND RECOMMENDATIONS

4.1. INTRODUCTION
In Chapter 3 the financial impact on taxpayers, brought about by the change from the
medical tax deduction system (section 18) to the medical tax rebate system (sections 6A
and 6B), was examined. The financial impact of these two medical tax systems was
demonstrated through case studies. In this chapter, the results of the research will be
discussed in conjunction with the research objectives of the study. Conclusions will be
made and opportunities for further research will conclude this chapter.

4.2. RESEARCH OBJECTIVES AND RESEARCH PROBLEM
There were three guiding research objectives in this dissertation, each of which will be
explored below.
The first objective was:
To analyse the changes made to the system of medical tax deductions (section 18) and
the eventual change to the current system of medical tax rebates (sections 6A and 6B) for
medical expenses.
In this dissertation, the above objective was achieved by describing the changes made to
the medical tax deduction system (section 18) and the implications to the taxpayer.
Changes were made to terminology, measures were put in place to address the issues
around the ambiguity of the disabled taxpayer classification and what expenses could be
claimed as medical expenses were described. Further financial inequalities, namely that
high income earners were being favoured over low income earners, were addressed by
the change from the medical tax deduction system (section 18) to the medical tax rebate
system (sections 6A and 6B).
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The second objective was:
To examine the interpretation by SARS of specific legislation areas (namely the ITR-DD
and the List of Qualifying Expenses) in order to evaluate if SARS achieved the intended
objective63. The intended objective of SARS was “to give relief to those taxpayers whose
ability to pay income tax has been reduced by extraordinary [medical] expenses”
(Steenkamp, 2011: 218).
The Income Tax Act was drafted in such a way that it required SARS to publish criteria
that defined who would be considered a disabled taxpayer and what expenses could be
claimed. In order to address the area of ambiguity around who would be identified as a
disabled taxpayer as well as what expenses could be claimed by a disabled taxpayer,
SARS then created specific legislation areas which could be used by taxpayers. SARS
created the ITR–DD which could identify who disabled taxpayers are and a List of
Qualifying Expenses that clarified which expenses would be allowed as a deduction.
In Chapter 2, the criteria and the List of Qualifying Expenses published by SARS, to define
a disabled taxpayer and what expenses could be claimed by the taxpayer, were evaluated.
The criteria (ITR-DD) of SARS were compared to similar criteria in other countries. The
changes to SARS’s List of Qualifying Expenses was analysed and it was compared to
Canada, who has a well-established List of Qualifying Expenses.

This objective was

achieved through the literature review.
The final objective was:
To examine the financial impact of qualifying medical expenses on the income of
taxpayers with disabilities and those without disabilities, by making use of case studies.
Case studies were presented in Chapter 3 to compare the financial impact on the income
of taxpayers under the medical tax deduction system (section 18) to the medical tax rebate
system (sections 6A and 6B). A discussion on the results of the research, including a
discussion of the case studies’ financial impact, will follow.

63

SARS (2009: 1) states in the paragraph named Purpose of section 18 of the Act “Private or domestic
expenses are, therefore, generally not tax deductible. However, because of the unavoidable nature of
certain medical expenses and the concomitant effect of these expenses on a taxpayer’s ability to pay
tax…the Act deviates from this rule by permitting a deduction for certain medical expenses that were
paid by the taxpayer, which is in essence private in nature”.
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4.3. DISCUSSION OF RESEARCH RESULTS
The South African Income Tax Act governs one of the income sources that directly benefit
the South African fiscus, from taxpayer’s assessed income. In general, the Income Tax
Act allows for the deductions of expenses due to trade. An exception of deductions due to
trade is the deduction of “certain medical expenses that were paid by the taxpayer 64, which
are, in essence, private in nature” (Steenkamp, 2011: 214).

This medical expenses

deduction is an international trend and is seen as a necessary expense to maintain the
taxpayer’s productive capability (National Treasury, 2011: 10).

It is also seen as a

production cost rather than a discretionary expense (National Treasury, 2011: 10). The
objective of SARS is to offer relief for all taxpayer categories, incurred as extraordinary
medical expenses (Steenkamp, 2011: 218).
The Income Tax Act section dealing with the deduction of medical expenses changed over
time65, and was the main objective discussed in Chapter 2. A fixed amount was initially
allowed for medical expenses, whether they were incurred or not. Terminology was later
introduced into the Income Tax Act, thereby ensuring that expenses allowed as
deductions, were in fact incurred. These deductions would only be allowed if the taxpayer
paid for a medical condition. To bring clarity on what expenses could be claimed for,
criteria were published. The Income Tax Act added additional criteria to identify a specific
category of taxpayer, namely those considered to be disabled.
The other two taxpayer categories that were allowed to deduct medical expenses, were
taxpayers under 65 years with no disability and taxpayers 65 years or older. To facilitate
the deduction of medical expenses, SARS used a medical tax deduction system (section
18) which was found to favour high income taxpayers over low income taxpayers. SARS
then amended the Income Tax Act to bring about equality amongst high and low income
taxpayers (National Treasury, 2011: 10), by replacing the medical tax deduction system
(section 18) with a medical tax rebate system (sections 6A and 6B) in the Income Tax Act.
This change was also motivated by the decision of the South African National Treasury to
introduce an NHI (to date the NHI has not yet been implanted in South Africa). Chapter 3

64

Ibid 6.

65

Rogers (2010: 1) notes that “it is extremely unusual, if not unprecedented that just one section
(Section 18) of the Income Tax Act (of just over two pages in length) can receive so much attention in
just over three years”.
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discussed the financial impact on taxpayers due to the change from the medical tax
deduction system (section 18) to the medical tax rebate system (sections 6A and 6B).
Based on the case study calculations in Chapter 3, as reflected in Table E, taxpayers
(under 65 years with no disability) are better off under the medical tax rebate system
(sections 6A and 6B) than the medical tax deduction system (section 18).

The only

exception (as seen in Table E) was taxpayers at the 31% marginal rate who paid more tax
under the medical tax rebate system (sections 6A and 6B).
The low income taxpayer under the medical tax rebate system (sections 6A and 6B) was
favoured66 because the MTC was capped for medical scheme contributions at a relatively
low value and the taxpayer would be able to recover all medical scheme contributions
paid. The high income earner, under the medical tax rebate system (sections 6A and 6B),
would not be able to recover all the medical scheme contributions paid through the MTC, if
the medical scheme contributions exceeded the MTC cap.
As seen in Table E, where low income taxpayers were found to be favoured by the capped
MTC calculations, high income taxpayers benefitted from the AMTC calculations.

As

SARS adopted a system of non-refundable medical tax credits (National Treasury, 2011:
7), the AMTC is limited to the tax payable to SARS. Taxpayers could therefore only claim
out of pocket qualifying medical expenses and medical aid contributions (above the cap) to
the amount of tax payable to SARS. High income taxpayers could therefore claim more
medical expenses back from SARS than low income earners. Although the criticism exists
that SARS implemented a non-refundable tax credit system which is advantageous to
higher income earners, the South African National Treasury has indicated that they will be
considering a refundable tax credit system sometime in the future (National Treasury,
2011: 14). From the start, a non-refundable tax credit system was not implemented67, to
minimise administrative expenses and complexity.
66

SARS (2011: 16) gives an example that illustrates the point: “The proposed medical scheme
contribution tax credit is R216 a month each for the member (taxpayer) and first dependant, and R144
a month (two-thirds of the member credit) for each additional dependant (in 2011/12 prices). This is
broadly equivalent to the present medical scheme contribution deduction for taxpayers in the 30 per
cent marginal tax rate bracket (taxable income of R235 001 - R325 000 in 2011/12) and more
favourable for lower-income taxpayers. It is somewhat less favourable for taxpayers in higher income
brackets (35%, 38% and 40% marginal tax rates)”.

67

National Treasury (2011: 7) notes that “For administrative and fiscal cost reasons this is not proposed
at this stage, though it is a possible further step towards a National Health Insurance system”, further
National Treasury (2011: 11) also notes that “A refundable credit is more complex and expensive to
administer…”.
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Taxpayers (65 or older, or with a disability) pay less tax under the medical tax rebate
system (sections 6A and 6B) than the medical tax deduction system (section 18), except
for the higher income earners (as seen in Table F). The favouring of the lower income
taxpayer takes on greater significance as DSD (2008: 358) notes that disabled individuals
are statistically over-represented among lower-income taxpayers.

The same point is

echoed by SARS (2011: 10) which stated that “health needs are inversely related to
income”.
Overall, it can be concluded that the move to the medical tax rebate system (sections 6A
and 6B) is more favourable to taxpayers. Some exceptions were found, with the middle
income taxpayers under 65 years with no disability (as seen in Table E) and the higher
income taxpayers 65 years or older, or with a disability (as seen in Table F) paying more
tax under the medical tax rebate system (sections 6A and 6B). In light of the research
results discussion above, recommendations for further research opportunities will follow.

4.4. RECOMMENDATIONS
In the research process as well as the discussions above, certain areas of concern were
highlighted. These areas might be addressed in further research.
The Income Tax Act brought about a change in terminology from the outdated concept
“handicap” to the concept “disability”. With the concept, “disability” came more clarity of
which taxpayer was considered disabled and what could be claimed as a “disability”
expense. The criteria for defining a “disability” were found to be too restrictive. Similar
restrictive issues were found in the USA and Canada.

Based on the discussion and

arguments presented in Chapter 2, a research study on the concept of “disability” might
assist in clarifying this concept.
As discussed in Chapter 2, SARS also published a List of Qualifying Expenses, claimable
by taxpayers, based on certain criteria. It was determined that the list could not keep up
with expenses evolving with medical advances. This was also the case in Canada, where
the list was adapted several times over the years. It is suggested that a research study on
the completeness of the List of Qualifying Expenses could assist in restructuring the list to
incorporate future medical advances.
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In Chapter 2, it was found that SARS required a medical practitioner to certify an expense,
before it could be claimed. It was therefore argued that the List of Qualifying Expenses
could be substituted in favour of a relevant medical practitioner certification. Additionally,
the medical practitioner would be in touch with the latest technological advancements
relevant to the medical condition. A research study considering the substitution of the List
of Qualifying Expenses by a relevant medical practitioner’s expense certification could
assist in ensuring that the qualifying medical expense incurred was necessary for the
specific medical condition.
Chapter 3 illustrated the financial impact on taxpayers with the move from the medical tax
deduction system (section 18) to the medical tax rebate system (sections 6A and 6B). The
move to the medical tax rebate system (sections 6A ad 6B) was to remedy the inequality
that existed in the former system. From the calculations done in Chapter 3, it was found
that the medical tax rebate system (sections 6A and 6B) achieved the overall objective of
establishing a level of equality. For fiscal cost and administrative reasons, the proposed
medical scheme contribution credit was made non-refundable. It was found that with the
credit being non-refundable the medical tax rebate system (sections 6A and 6B) could still
favour high income earners with very high medical expenses. The move to a refundable
medical tax rebate system (sections 6A and 6B) was envisaged for the future as a step
towards the NHI (National Treasury, 2011: 7).
Looking back at the financial impact on taxpayers, taxpayers pay less tax overall under the
medical tax rebate system. There were exceptions under both financial categories of
taxpayers, namely taxpayers 65 years or older, or with a disability and taxpayers under 65
years. In the case of taxpayers 65 years or older, or with a disability, the higher income
earners paid more tax under the medical tax rebate system (sections 6A and 6B). A future
research study, where SARS policy makers are interviewed, would assist in understanding
the rationale intended by SARS where high income disabled taxpayers paid more tax
under the medical tax rebate system (sections 6A and 6B).
Chapter 3 illustrated the exception for taxpayers under 65 years, where the middle income
taxpayers (at the 31% marginal rate) paid more tax under the medical tax rebate system
(sections 6A and 6B). A further research study, interviewing SARS policy makers, would
assist in understanding the rationale used by SARS where the middle income taxpayers
(at the 31% marginal rate) subsidise both the lower and higher income taxpayers. As
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previously mentioned, this dissertation was strictly limited to a quantitative study; therefore,
an additional mix method study will enrich the information presented in the case studies
(Chapter 3). A further research study, interviewing disabled taxpayers, would shed light on
the taxpayers’ personal experience and their perceived impact of the change from the
medical tax deduction system (section 18) to the medical tax rebate system (sections 6A
and 6B) impact. Finally, an overall conclusion will follow, highlighting the most salient
points of the dissertation.

4.5. CONCLUSION
This study comprised an overview of the medical tax benefits granted to SA taxpayers.
There were several changes made to the Income Tax Act over the years relating to
medical tax benefits. In this regard, the objective of SARS was to offer financial relief to
taxpayers in the event of catastrophic medical circumstances, where extraordinary medical
expenses were incurred.

SARS used a method allowing taxpayers a deduction for

medical expenses incurred from their taxable income.

The Income Tax Act divided

taxpayers into three categories, one being taxpayers with a disability.
In analysing the Income Tax Act, it was suggested that the criteria SARS used to
distinguish a taxpayer’s disability status was too restrictive and the suggestion was to
possibly widen the criteria in determining who is regarded as disabled. Correspondingly,
SARS drafted a List of Qualifying Expenses, identifying expenses deductible from taxable
income. Judged in its context, the list was found to be too restrictive and drafted in a way
that did not take into account future medical advances.
SARS established that the medical tax deduction system (section 18) favoured high
income taxpayers over low income taxpayers and SARS chose to move towards the NHI.
To bring about equality between high income and low income taxpayers, the medical tax
deduction system (section 18) was changed to a medical tax rebate system (sections 6A
and 6B). To minimise administrative expenses and complexity, a non-refundable medical
tax rebate system (sections 6A and 6B) was implemented. Being non-refundable, the
system still favoured high income taxpayers with very high medical expenses. This was
conceded and a refundable system is envisaged for the future. It is recognised that there
is merit in the case for a refundable arrangement, as this would benefit income earning
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taxpayers at or below the tax threshold. Additionally, this will further promote access to
medical scheme memberships as well as a move towards the NHI.
Taxpayers paid less tax under the medical tax rebate system (sections 6A and 6B). When
considering the financial impact on taxpayers it seems that the medical tax rebate system
achieved the objective of being favourable to lower income taxpayers, who are in the
majority. The two exceptions were middle income taxpayers with no disability and the high
income taxpayers who are disabled, both groups paying more tax. One must consider
whether these two exceptional taxpayer groups were intended to subsidise the other
taxpayers, in their respective tax groups.
It has been noted that the medical tax rebate system (sections 6A and 6B) will constantly
change with future legislation changes (moving towards the NHI) envisaged for the
medical tax rebate system (sections 6A and 6B) (National Treasury, 2011: 14; Gani, 2015:
1). As history has shown, the Income Tax Act evolves over time, and so similarly, will the
medical tax benefits granted to taxpayers in the years to come.
As a final thought, I quote Heraclitus, the Greek philosopher; “the only thing that is
constant is change” (The Daily Philosopher, 2004).
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