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SUMMARY

The purpose of this study was (a ) to analyse the Const!= 

tutions of Zambia and Malawi; (b ) to discover the sim ilarities 

between the provisions of the two Constitutions and those 

of other countries, including non-Commonwealth countries.

The treatment of the two Constitutions had, however, to be 

preceded by a h istorical background. This was found necessary 

to fac ilitate  a fu ll  appreciation of the present Constitutions. '

The most important phenomenon disserved in  the historical

2 )
background is  the development of parliamentary representation. ' 

At first  the European settlers held the in itiativ e  regarding 

constitutional changes but this in itiative  was lost in  the 

m id-fifties when African nationalism  began to dominate the 

scene. This culminated in the break-up of the Federation 

and the independence of the two countries in 1964-.^

On analysis it  becomes apparent that there are more 

sim ilarities than differences between the two Constitutions 

and those of the other newer Commonwealth countries. The 

older Commonwealth countries have Constitutions which, 

although written, are more akin to that of the United Kingdom.

While Parliament in  both countries is  based on the West= 

minster model, the Executive is partly Westminster and partly

■ ■ A m erican /.. .

1 ) See Chapter One and Chapters Two and Three.

2) See Chapters Four and Pive.

3) See Chapters Six , Seven and Eight.



American in  that the President is  the real executive. The 

Cabinet merely advises the President "but the President is 

not bound to follow its advice. The Cabinet is  not, however, 

as impotent and as insignificant  as that of the United States 

of America. For instance, it  is  not alienated from the 

Legislature. It  has the same role and powers in  the Legis= 

lature as the British  Cabinet.

The Judiciary  is based on the British  structure and 

principles but the qualifications for judgeship have been

5)
lowered because of the lack of advocates of long standing. '

The m agistrates' courts s t ill  exist as the most important

6)
of the lower courts, ' but there is  a system of native courts,

styled local courts in  Zambia and traditional courts in 

n)
M ala w i."  In  Zambia the decisions of these courts are 

subject to the jurisdiction  of the High Court. In Malawi 

these courts have been given independence, with the National 

Traditional Appeal Court as the highest court, equivalent to 

the Supreme Court of Malawi. Regional traditional courts can 

impose the death penalty.

T h e / . . .

-2-

4-)

4 ) See chapters Thirteen and Fourteen.

5) See chapters F ifteen, Sixteen and Seventeen.

6) See chapter Fifteen.

7) See chapter Sixteen.
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The c iv il  service is  British  in  structure hut African!sation  

has compromised the principle of promotion on long e x p e r ie n c e .^  

Security of tenure of office is , in  some cases, less safe= 

guarded than it  is  in  the United Kingdom.-

The control of public revenues is also based on British  

p r in c i p l e s .^  The Auditor-General is  the principal officer  

in  checking Government expense.

The citizenship laws d iffe r  considerably from those of the 

United Kingdom but are very similar to those of the other 

newer Commonwealth countries.

11)
In  both countries the institution  of chiefs is very strong.

In  Zambia but not in  Malawi, the chiefs have a House of Chiefs

12)
which, ' although not part of the Legislature, exercises 

legislative  functions. Its  powers are, however, weaker than 

those of similar Houses in  West African countries.

The one-party system which seems to be gaining popularity

15")
in  A frica , v/as introduced in Malawi in 1966. At the time

w h e n /. . .

8) See Chapter Eighteen.

9 ) See Chapter Nineteen.

10) See Chapter Twenty.

11) See Chapter Twenty-Three.

12) See Chapters Eleven and Twelve.

13) See Chapter Twenty-Four.
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when this thesis v/as written it  had not been introduced in  

Zambia but v/as introduced in December, 1972, An examination 

of the system .as it  exists in  Malawi and Tanzania shows 

that it  could be democratic in  that the voter is  given 

a choice betv/een tv/o or more candidates, although they would 

be of the same party. The voter is  likely  to look at merit 

and not party a ffil ia t io n  when making his choice.

In  conclusion it  should be mentioned that the Westminster 

model as embodied in  the Constitutions of the newer Common= 

wealth countries cannot remain unmodified. These modi= 

fications are increasing in  both Zambia and Malawi but it  

would not be possible to discard the principles as-a whole 

without at the same time obliterating the British  influence 

which s t ill  greatly pervades the thinking of politicians 

and lawyers in these countries.

- ///-



ABSTRACT

The thesis is divided into three parts* Part I is an introduc

tion to the field of study and comprises only one chapter. This chap

ter includes short accounts of the geographical positions and the 

inhabitants of Zambia and Malawi.

Part I-I deals with the constitutional history of the two count

ries from the introduction of European administration in the last 

decade of the nineteen century to their attainment of independence 

in 1964 - a period of seventy years,. Zambia and Malawi are new 

States and a study of their Constitutions would not be properly 

appreciated if it were not to cover fairly fully the past that 

bore the present*.

Part H I*  which is the main section of the studyt deals with 

the provisions of the present Constitutions of the two countries*

It is divided into sixteen chapters..
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CHAPTER ONE
1

GENERAL INTRODUCTION

1. Geographical Position and Inhabitants

Zambia lies between eight and eighteen degrees 

south. In the v/est it is bordered by Angola and in

the east by Mozambique and Malawi. In the north it

is bounded by the Congo (Kinshasa) and Tanzania, The 

Zambezi River forms the southern boundary, A small 

portion in the south-west is bordered by the Caprivi 

Strip of South-West ..frica and Botswana. The country 

is almost divided in two by the Congo Katanga ’’tongue" 

which runs deep into what should have been Zambian 

territory had it not been for the Colonial Powers' 

scant respect for geographical harmony in cutting 

territorial boundaries. In all Zambia has an area 

of about 290,000  square miles.

Malawi lies between nine and seventeen degrees 

south. It  is bordered by Zambia in the west while

Mozambique borders it both in the east and in the

south. Tanzania forms the northern boundary. The 

country is a long and narrow strip of land (with the 

frontier never much more than fifty  miles away) 

running from the south to the north. In all it has 

an area of about 37*000 square miles - about an eighth 

of that of Zambia.

It  is not known when man first  settled in

Central Africa. Some archaeologists put the period

at a million y e a r s w h i l e  others think that Central

Africa is , in fac t , "one of the cradles of the human 
( 2 )

race"; ' Today, however, both Zambia and Malawi

(1) - See Clark, Dr. Desmond. Man and the Stone

Age" (in  Brelsford, v.V. (edited) Handbook to the

Federation of Rhodesia and Nyasaland (London,

Cassell, i 960) p .30.

(2) - Gann, L .H . A History of Northern Rhodesia - -darly

For the coming of the Bantu races into Central 

Africa , see Summers, Roger "The Iron Age Cultures 

and Early Bantu Movements" (in  Brelsford, o r .o it , , 

PP. 43- 56); Ivitcholl, Prof. Clyde "The African 

Peoples" ( in ib id . . pp. 117-123); P ike, G.

Malawi: A Political :nd Economic History (London

(London, Chatto and Windus, 196l(.) p .l

Pall M all, 1968) jjp. 21-61; and Gann, pp .l  et seq
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are peculated predominantly by Africans. Non-Africans

form a minor portion of the about k ,000,000 population 

in each of the two countries. Malawi's population is 

slightly larger than that of Zambia despite the l a t ; e r 's  

greater area. The African pop.ula tion in both countries, 

as elsewhere in black Africa , is divided into tribes.

The major tribes of Zambia are the Be b a , the L o z i? the 

Tonga and the I l a , the Lunda, the Ngoni, the Lamba, the 

Nsenga and the C hew a  ̂ In Mala w i the ma j or tribes 

are the Mang'anja, the Nyanja, the Ghesva f the Tumbuka, 

the Tonga, the Ngoni and fche Y a o ^  It can be seen 

that a number of tribes are found on both sides of the 

Zambia-Malawi border.

(3) - For accounts of the origin of these tribes, sec

Gann, i b i d , ; Gann, The Birth of a Plural Society 

(Manchester, University Press, 1958); Gluckman 

and Colson (e d ited ). Seven Tribes of British Central 

A frica : La no-Po o1e , The Native Tribes of the

Eastern Province of Northern Rhodesia (Lusaka,

Govt. Printer 1938 ); Smith and Dale, The Ila 

Speaking Peoples of Nortuern Rhodesia (1920 ); 

Slm slie, Among the .ild ,--ngcni (London, Edinburgh 

01 iphant , e t c ., 1901 ); and c ont r ibut j. ons by Tvee de , 

Mutumba, Cunnison and Rennie in Stokes and P.rown 

(edited). The Zambesinn Past (Manchester, 

University Press, 1966}.

(4 ) - For accounts of the origin of these tribes, se^

Pike. op., clt „ ; Gann, A Hi story of northern 

Rhodesia , p . 14 ; Lano-Poole, op, c it .





Between about 1890 (when European administration

was introduced) and 19&4 (when the two countries attained

independence) Northern Khodesia (Zambia) and

Nyasaland (Malawi), particularly the former, went

through many constitutional phases. Northern Rhodesia

was first ruled by the British South Africa Company

which also ruled Southern khodesia^*^ Company rule,

however soon fell into disfavour, with the European

settlers, iigitativr f~i its abolition resulted in the

attainment of self-government by Southern Rhodesia in

1923 and in the declaration of a protectorate over

Northern Rhodesia in 1924, The British Government
(6)

assumed the administration of Northern Rhodesia; '

The settlers, who had had v<ry little  constitutional

advancement under Company rule were granted five elected

representatives in a Legislative Council that also
(7)

included nine O ffic ia ls ; 1 Prom then onwards the

settlers fought hard to control the Legislative

Council and to gain representation in , and control of,

the Executive Councilf®^ .Although they succeeded in

obtaining a majority in the Legislative Council in

1938, it was not until 1948 that the Constitution

was amended to provide for the appointment of

Unofficial Members of the Legislative Council to the 
(9 1)

Executive Council; ' Prior to 1948 Unofficial Members 

had served on the Executive Council without a

constitutional orovisi.m  authorizing such an arrange.—

, (10) me nt ;

Nyasaland, on the oth^r hand, started under 

direct Imperial rule. .1 Lp^^ln+.-ivp Council was est

ablished as early as 19^ 7 . x'o? many years, however, 

no major changes were made to the Constitution of 1907, 

Unlike the Northern Rhodesian settlers, the 

Nyasaland settlers made few demands for constitutional 

reforms. This was perhaps because of two main factors. 

F irst , they had not struggled to have a Legislative 

Council. It  had been thrust upon them in 1907, with

r(5) - See Chapter 2,

(6) - Ib id .

(7) - See Chapter 4.

(8) “ I b id .

(9 ) - Ib id .

(10)- Ib id .
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a representation of three settlers to four o fficials  

(including the Governor). Second, they were never under 

any illusions as to the fact that Nyasaland v/as an 

African country where settler interests were sub

ordinate to those of the Africans. The Northern 

Rhodesian settlers. on the other hand, saw their posit- 

ion differently. They ignored the fact that the 

territory was a protectorate and made frequent demands 

for S3If--government as obtained in Southern Rhodesia.

The British Government, however, resisted these

demands although it granted many others which wei-e less
^  , . (11^
far-reaching.1

Africans did not actively influence constitutional

developments in Northern Rhodesia and Nyasaland until

the fif+-;e s ; when .African nationalism built up in both

territories. The Legislative Council established in

Nyasaland in 1907 and that established in Northern

Rhodesia in 1921+ had no African Members, The first

Africans to enter the Northern Rhodesian and Nynsal.

Legislative Councils did so after the constitutional
( 1 2 )

reforms of 191+8 and 19U9 respectively; ' During 

the late f i f t ie s , L.-«ever, th ■ settler leaders lost to 

the African .nationalist leaders the initiative to bring 

about constitutional reforms. This resulted in African 

controlled governments in Nyasaland in 1961 and in 

Northern Rhodesia in 19^2 and in the independence of
M  *2 \

the two territories in 1961}.; J

The period under consideration also saw the 

establishment and dissolution of the Federation of 

Rhodes' a and N y asalan d^ '^  The ^onsumr .' "a of the 

Federation on October 23? 1955, was the culmination of 

an arduous campaign for r‘1'~ -:io_ which had

been started during the cays of Company rule.

Numerous unofficial and o ffic ial conferences were held 

and two Royal Commissions were appointed to investigate

(11) - Ibid,

(12) - See Chapters k and 5.

(13) - See Chapter 8,

(11+) For the closer association campaign see Chapter

6; for the constitution? life  and dissolution

of the Federation, sc-e Chapter 7°
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the matter. "While at firet  the settler leaders 

advocated closer association in order to establish a 

strong bloc of British territories to counter the 

spread in Central .Africa, particularly in Southern 

Rhodesia, of the influence of the Afrikaner - dominated 

Union of South Africa , later , they intended the scheme 

to prevent Northern Rhodesia and Nyasaland, particularly 

the former, from falling under African rule as the Gold 

Coast and Nigeria had done^-^

Closer association v/as bitterly  opposed by Africans 

in Northern Rhodesia and Nyasaland and by a large section 

of the British public. Its establishment in the face 

of this opposition made its existence difficult  and 

consequently it was dissolved in 1 9 6 3 .

The termination of the Federation removed the 

obstacles the Federal Government had directly or 

indirectly placed in the way to independence of 

Northern Rhodesia and Nyasaland.

It w ill  be found that the chapters under Part Two 

contain considerable material that is of a political 

rather than a constitutional law nature. The 

inclusion of such material could not be avoided in view 

of the fact that constitutional reforms were often 

preceded by x^olitical contentions between the parties 

concerned. In fact , as Palley says, "political 

issues cannot entirely be avoided when dealing with 

constitutional q u e s t io n s ^ ^

(15) - Although the Gold Coast and Nigeria had not 

yet become independent by 1 9 5 1 , their 

Legislatures and Governments were already 

dominated by Africans. - see Chapter 5.

Claire Palley* The Constitutional History and Lav of.
.-m3 Law of Southern Bhodesia 1838-4.965-CClarendon Press? Oxford* 

1966) prsfaceo-
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3. Present Constitutions 

The analysis of the two Constitutions is 

approached in three ways. The first is a comparison 

of the provisions of the two Constitutions. The secon& 

is a comparison of the provisions of the two Constitut

ions with the provisions of the Constitutions of other 

Commonwealth countries. The third is a comparison of 

the provisions of the two Constitutions with those of 

the Constitutions of foreign ( i .e .  non-Commonwealth) 

countries. The three approaches do not, however * appear 

in the text in the order given. While the provisions 

of the Constitutions of Zambia and Malawi (which are 

the subject matter of the thesis) are compared at all 

stages, those of the Constitutions of the other countries 

(Commonwealth and non-Commonwealth) appear only whex e 

they were considered ajjpropriate for inclusion. It 

seemed preferable not to limit the comparative study 

to a selected number of Constitutions of Commonwealth 

or non-Commonwealth countries. Such an approach 

would have had the disadvantage that important material 

might have been omitted merely because it was contained 

in a Constitution outside the selection,

Apart from such subjects as the House of Chiefs 

and the Declaration of Fundamental Human Rights which 

are contained only in the Constitution of Zambia, it 

w ill be seen that a great deal of similarity exists 

between the provisions of the Zambian and the Malawian 

Constitutions. In some eases the wording is identical.

It w ill also be seen that tĥ i-... are many sim ilarities 

between the provisions of the two Constitutions and those 

of the C ‘nstituti ;ns 'I tl. ther never Commonwealth

States. The explanation for this is simple. The 

independence Constitutions of these States originated 

from the same source - the British Colonial Office ,

The mass granting of independence to British possessions 

from i 960 did not, it appears, leave the Colonial O ffic e ’ s 

draftsmen with sufficient time to work out Constitutions 

substantially different in content. Another explan- 

ation is that most of the territories that obtained 

independence from I960 shared common problems and 

aspirations which required a certain type of Constitution 

substantially applicable to a ll .

Embedded in the sim ilarities between the two 

Constitutions (Zambian and. Malawian), however, are



differences dictated by circumstances peculiar to 

each country. Such dissim ilarities are also found when 

the two Constitutions are compared with those of the 

other Commonwealth countries. The differences are more 

pronounced v/hen the two Constitutions are compared with 

those of the older Commonwealth countries - i .e .  Canada, 

Australia and New Zealand. The Constitutions of the 

older Commonwealth States arc short and contain only 

the most important aspects of government. The other 

matters are, as in the United Kingdom, left to 

ordinary statutory law and to convention. On the 

other hand, the Constitutions of Zambia and Malawi and 

of the other newer States of the Commonwealth are 

detailed and contain subjects which in Canada, Australia 

and New Zealand are governed either by ordinary statut

ory law or by convention.



CHAPTER TWO

NOTHERN RHODESIA -TREATIES AND EARLY ADKE NISTRATION 1890-15 2Z.

Although Zambia and Malawi are contiguous, their acquisition 

by Britain did not take the same form* European administration 

entered Northern Rhodesia(l) from South Africa through the 

agency of the British South Africa Company* On the other hand, 

it entered Nyasaland from Britain through the agency of the 

Foreign Office(2)* The first missionaries, who played such an 

important role in bringing about European administration, also 

entered the two territories from South Africa and Britain 

respectively^)* Because of the differences in the ways European 

administration was introduced in the two territories and the 

forms it took during the early stages, it will be better, in 

relation to the period Tinder consideration (1890-1924), to treat 

the two territories separately* This chapter will therefore 

deal only with Northern Rhodesia* Nyasaland will be dealt with 

in the next chapter*

1* In this and the other chapters in this Part (Part II)
Zambia and Malawi will be referred to try their former names 
(Northern Rhodesia for Sanibia and Nyasaland for Malawi) to 
avoid confusion in regard to consitutional development*

2* The two agencies, the British South Africa Company and' the 
Foreign Office, however, worked together to establish admini
stration in the two territories, although the partnership did 
not last long — see below in1 this and the next chapters*

3. The first missionaries to establish themselves in Northern 
Rhodesia came from Lesotho and were members of the Paris 
Missionary Society:. Those who did the same in f^asaland came 
from Britain and were members of the Church of Scotland and 
the Free Church of Scotland* !tThe slogan that*trade follows 
the flag was reversed in Central Africa" — Taylor & Dvorin, 
’•Political Development in Central Africa 1890-1956,! (Race, 
Vol* 1, No.l, 1959) pp *61-78, at p*63* The flag and trade 
followed missionaries in Central A-frica* For a discussion of 
the development from missionaries to the fla^ and businessmen, 
see Debenham, F*. Nyasaland: The Land of the Lake (0*M*S»O*,

1955)r



BACKGROUND EVENTS 
The events that led to the introduction of European administration

in Northern Rhodesia took the following sequence* In 1881 the Boers

regained their independence in the Transvaal and immediately wanted

to ecpand their territory towards the North, They established two 

states in Behcuanaland — Sfcellaland and Goshen(4)«. In 1882 they sent 

an emissary to Lobengula, the King of Matebeleland(5) to seek a 

treaty with him, Lobengula declined(6)*In 1883 the Germans occupied 

Angra Pequena in South West Africa and planned to extend their terri

tory into the interior(7). In the meantime the Portuguese* who had 

settled in the coastal regions of Mocambique and Angola* also began 

pushing into the interior(B). These advances by the Boers? the 

Germans and the Portuguese frighteP^he British, particularly the 

Cape Goloqy Government* In 1884 the British and the Boers concluded 

a i3X>Bsfc?ation which defined the boundaries of the Transvaal in the 

North*.

jU  The states were later taken by the British*

5* Bhodesia is today divided infco three large regions - Matebeleland, 
Mashonaland and Hanicaland*

6* President Paul Kruger of the Transvaal* however, claimed in 1884 
that a treaty had been concluded with Lobengula — see An Imperialist 
(pseudorym), The Pioneers of the Empire (London, Methuen, 1896)

p. 83.

.7* Their plan was eventually to span the peninsula of Southern Africa 
with Boer republics*

8* They were pushing into Nyasaland and Southern Rhodesia from Mocambi- 
que and infco Northern Rhodesia from Angola*
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In the following year;, in an effort to halt the Boer 

advance, Britain declared a protectorate over Bechuanaland(9)»

This was done at the instigation of Rhodes who considered Bechu; 

naland the "Suez Canal into the Interior "(10) „ The convention 

and the declaration of a protectorate over Bechuaialand did’ not, 

however, stop the territorial machinations of the Boers,. When it 

became clear that Mashonaland might fall into Boer, Portuguese or 

German hands, Rhodes, a fervent Empire builder and the most 

concerned about the possibility of. all Central Africa falling 

into foreign hands, sent Rudd, Rochefort, Maguire and Thompson 

(members of a Syndicate - United Concessions Company, of which 

Rhodes was a member) in 1888 to seek a concession from Lobengula, 

Earlier in the year, John Smith Moffat-, the Assistant Commissioner 

for Bechuanaland, had rushed to Lobengula to prevent him from 

signing a treaty with the Transvaal Republi c which had, in a 

second bid for a treaty with Lobengula? sent a consul to the 

King,. Moffat had extracted a treaty frcm Lobengula preventing the 

King from concluding any treaty with foreign powers without the 

sanction of the British High Goniffiissior̂ r for Scuth Africa*

Footnotes on page 13.,



*3,

9* The proclamation was made on 30th September, 1885* For a
summary of the proclamation which established British admini
stration in Bechuanaland, see Hertslet, Sir E, The Map of Africa 
by Treaty (London, Frank Cass & Co.-, 1967) Vol. I , pp.190-193. For 
a short account of the strategic position of Bechuanaland, see 
Fripp, Constance E, ,!Bechuanaland and 1 The forth’ tT( Transactions 
of the Rhodesia fioientlfin nn3 March, 1949)5 Agar-Hamilt on,
The Road to the North: South Africa 1852-1886 (London Longmans, 1937); 
and SHlory, A* The Bechuanaland Protectorate (Oxford, O.U.P.,1952), 
which traces the history of Behcuanaland from the l$th centuiy.
For the part played by Rhodes in having Bechuaiialand declared a 
pr otectorate and the events leading to it, see Basil Williams,
Cecil Rhodes (London, Constable & Co., 1926) pp69-90* The land 
south of the Malopo River later became a Crown Golory while the 
North (including Khama's lands)became a permanent protectorate.

10. F0r the part ployed by %odes, see Basil Williams, op. cit. ♦
T? PP*- 69-90. Rhodes was not, however, the first to think of a

protectorate over Bechuanaland as the only way to stop the Boers.
In 1871, Rev, Mackenzie, a missionary, had advocated such a course 
and so did Sir BaJrtle Frere in 1878 - ibid, p .70, Long before this 
Livingstone had stated: "The Boers resolved to shut up the
interior and I determined to open the country; and we shall see 
who have been most successful in resolution, they or I "  — ibid.
All that Rhodes did was to tackle the problem with more 
determination.



The Mission Rudd and his friends to 

Lobengula resulted in the conclusion of 

the Rudd Concession.

CHARTER 0F THE BRIUSH SOUTH AFRICA COMPLY

A^ter obtaining the Rudd Concession

Rhodes submitted proposals ^or a

Chartered Company to the Colonial office

on April 30, 1889^"^ to develop the

Bechuanaland Protectorate and territories

to the North of this region. Big objects

o^ the Company -were: to extend the railway

and telegraph lines to the north; to

encourage emigration and colonization;

to promote trade and commerce; to develop

and work minerals and other concessions

under the management of a single powerful

organization, avoiding thereto conflicts

and complications between the various

interests that had been acquired in the

region; and to secure to the native

chiefs and their subjects the rights

reserved to them under the concessions.

Rhodes also made several other promises

which interested the Imperial Government

in his scheme. These promises included

the building of a railway line through

Bechuanaland; relieving the Imperial

Government of its commitments in the

sal® country; containing the Transvaal rs

advance to the North, thereby relieving

the Imperial Government of the task of

maintaining law and order on this rather

troublesome border; promoting White

Settlement in the interior; opening a

second Rand which -would balance the

Transvaal^ wsalth; creating a strong

British community which would build a

future South African Confederation; and

keeping the vast African territories

north of the Zambezi open ^or British
(13)

occupation. /ill this was very 

attractive to the Imperial Government, 

particularly since the proposals were 

made at a time when Parliament was not 

willing to grant funds to the Government 

■̂or such oixpansion. ^

Footnotes 11—14 arc on na£e 13«



U .  The Concession was signed on October
30, 1888. or its text see C. 5918, No,38, 
Encl., p. 139. See also Basil Williams, 
op.cit, 4 pp, 69-130, for negotiations and 
the granting of the concession. The 
Concessionaires and their assigns obtained 
"the exclusive charge over all metals and 
minerals situated and contained in ny 
Kingdoms, principalities and dominions 
together with full power to do all things 
they may deem necessary to win and procure 
the same," In return Ior the Concession 
the Concessionaires promised to pay the 
King £100 per lunar month, 1,000 breech- 
loading rifles, 100,000 suitable ball 
cartridges, and an armed steamboat for 
use on the Zambezi, Lobengula1s consent 
seems to have been obtained unscrupulously 
^or immediately after the signing 0* the 
document, Thompson and Maguire *led from 
Matobeleland, Lobengula was infuriated 
by the document he was said to have signed 
and immediately repudiated it* In January,
1889, perhaps with the influence of rival 
concessionaires, a newspaper notice 
repudiating the Concession waspublished - 
sgge Mason, Philip The Birth o* A Dilemma 
(Oxford, O.U.P. 1953) PP. 129-130. On 
.April 23. 1889, Lobengula wrote to the 
Queen in^onning her that his indunas would 
not recognise the Concession - See Basil 
Williams, op.cit. , p,128.Lobengula was 
legally entitled to cancel such concession 
since in his territory - Estate pf Poms 
V. Loyds an4 Weeber 3 s,A,R, 2C6
at p .210, per Kotze C.J,, referring to 
land grants, See also Cook Brothers v.
The Colonial Government (1895) 12 3, 0. 86, 
at p, 97* where de Villiers C.J, in 
discussing concessions given fcy the Pondo 
Paramount Chief, ^igcan, held that such 
concessions "created no legal obligations 
because thoir execution depended solely 
upon the will of the Paramount Chie  ̂ and 
there existed no possible means of enforc
ing it". When the Privy Council heard 
this case on appeal, it refused to rule 
on the point raised by Chief Justice de 
Villiers - Cook V, Spriga (1899) A«C*
572. Lobengula could not have been amenab&o 
to any court for breach of the Concession®
In Correspondence Relating to the Question 
pf Ownership ô- Mineral ights in Southern
Rhodesia ( Salisbury..Government Printer,
1933 - CSR 18-1933) counsel took the view 
that the Concession was a revocable licerace 
and that it was, in f ac t̂  so revoked in \ 
I889 by Lobengula's letter to the Queen \ 
on April 23,| Lobengula, however, although ' 
he on several occasions repudiated the 
Concession, continued to receive the £100 
per lunar month until 1893 when the pay-* 
ments were suspended because of the 
impending war between the Matebele and the 
Company. The suspension perhaps extingui
shed the Concession since a clause in it 
provided that if payments were in arrears 
^or three months the Concession would be 
extinguished. One condition of the 
Concession was never met. No steamboat 
was ever delivered to Lobengula. It should 
howovor. bo n ■ that r/ter the war in
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1993 .jurisdiction, of the Gompaiy 
became based on conquest.,,™

12. See i^rican 372, p.65, Gi-^ord and 
Consolidated Gold^ields to Colonial 0 ffice, 
30 April, 1839. In applying ^cr the 
Charter Rhodes alsc sought for "an 
assurance that such rights and interests
as have been legally acquired in these 
territories shall bo recognised and 
receive the sanction and moral sqpport 

Her Majesty's Government" - Videi 
Rhodes was apprehensive about the 
possibility o^ Lobengula effectively 
repudiating the Concession. He, therefore, 
wanted the backing of the Imperial 
Govemnent for his Concession.

13, See Robinson, R.E. "Imperial 
Problems in British Politcs, 1880 - 1895 
in The Cambridge History o* the British 
Bap ire (Cambridge, C.U.P., 1959) Vol*3, 
pp. 166-167 and 173-174; Gann, L.H.
A History o* Northern Rhodesia (London, 
Chatto and Windus, 1964) p. 58; Knutsford 
to Loch, 28 June and 9 July, 1891, C.O, 
8C6/352, pp. 10 and 18,

14. Ibid.



Despite opposition ^rom some quarters 

in Britain the Charter was granted without 

much difficulty- on Cctober 29, 1889,

15

15. The text of the charter is reproduced 
in C.5913, No. 128, Encl., pp.,227-32 and in 
an abridgedform (only the important articles 
being produced in full) in Hertslet, op.cit. , 
Vol.l, pp,271-277. The grant of the 
Charter appeared in the London Gazette 
of 20 December, 1339, or the negotiations 
or the charter and opposition met, see 

Basil Williams, op.cit, , pp. 130-139.
When the Charter v/as granted Lobengula 
was still disputing the Concession. He 
had at the tine written a letter (dictated 
to Moffat) repudiating the Concession and 
the suggestion that he had requested a 
Resident to be sent to his court. The 
letter arrived three weeks after the grant 
of tho Charter and three days after Lord 
Knutsford had despatched a letter to him - 
See C.5918, No. 130. Encl., p,235, Lobengula 
to Sir Sidney Shippard, 10 August, 1889,
Lord Knutsford had told Lobengula in his 
letter that Queen Victoria had approved 
the Rudd Concession; that she had granted 
a Charter so that the Whites could settle 
their own disputes and keep peace among 
themselves j and that Mr. Mb f fat, then 
Assistant Commissioner for Bechuanaland, 
had been appointed Resident - C.5913, No,
129, Encl., p .233, Knutsford to Lobengula
15 Nov. 1889, African 392, No,77 Enel, 
p. 100, Kbffat to Shippard, shows that 
the Resident did not dare to reveal the \ 
full contents Lord Knutsford’s letter 
to Lobengula, He modified the letter to 
omit that Lobengula had requested a 
Resident and that some jurisdiction in ■■ 
Lobengula1s land would be exercised ty a 
body of Whites, Jameson, Rhodes's 
personal delegate to Lobengula is said 
tc have been responsible for imp roving 
Knutsford1 s letter. He. is, in fact, 
alleged to have tom. up Knutsford’s letter 
and substituted another - Lockart, J.G. 
and Woodhouse, C.M, Rhodes (Hcdder & 
Stoughton, 1963) PP, 156. Even with the 
limited information that reached him, 
Lobengula protested and raised objections 
but these were dismissed diplomatically
--C, 5913, No, 136, p, 239, Knutsford
to Loch, 5 Dec, 1389.



The Company ms chart a red under the

name "British South Africa Cor.pany

and the other persons included in the

Charter- apart from Rhodes, were the

Duke o^ Abercom, 'he Duke o  ̂ ^if e, Lord

Gifford, Alfred Feit, Albert Grey and

George Caws ton* Article 1 o^ the

Charter defined the Company's field o^

operations as the region o^ South Africa

“lying im'.iediately to the north

British Bechuanaland. and to the north

and west of the South African Republic,

and to the west o^ the Portuguese

Dominions el! The Company v/as to retain

concessions and agreements already made
(17)

provided they were valid,, Article 3 

author:.zed and empowered the company to 

acquire (subject to the reproval o^ the 

Secretary State) by concession agree

ment, grant or treaty rights, interests, 

authorities, jurisdictions and powers 11 of 

any kind or nature whatever, including 

powers necessary for the purposes o^
f

gov eminent, and tho preservation o 

public order in or for the protection 

o^ territories, lands^ or property 
-p

comprised or referred to in. the concessions
"f* f*Pand agreements as aforesaid or a êct-ing

other territories, lands or property

in Africa, or the inhabitants thereof,

and to hold, use, and exercise such

territories, lands, property, rights,

in teres ts, authorities, j urisdic tions,

and powers respectively for the

purposes of the Company.. . . No

powers of government and administration

were, however, to be exercised rrder any

concession, grant, agreement or treaty

until a copy of such document with

particulars as might be required ky the ,

Secretary of State had been transmitted

to him and he had signified his

approval either a&olutely or su^ect

to conditions or reservations.

Please see feotrotes 16, 17, 1&> 

overpage,,
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16. although the Company was to operate 
on the strength of the Rudd Concession, 
the Concession was not then its property 
hit that of the United Concessions 
Company, The British Government on 
granting the Charter must have assumed 
that the Concession would be transferred to 
the new Company,, They only discovered
in 1391 that it was still the property of 
the United Concessions Company, which by 
agreement tecaffE entitled to half the net 
profits of the B.S.A. Co, for the latter *s 
exploitation of tho Concession - ( African 
426, No.272, p,3C6, Colonial Office to 
British South Africa Company, 10 October, 
1892; African 439  ̂ p. 11, Knutsford to 
Herbert, See also H.C. Dab.. 4th Ser.,
Vol, 18, Col. 587, 9 Nov. I893f where 
the Under-Sec retaxy of State for the 
colonies, Buxton is reported to have said:
"1 believe if  the Colonial Office 
possessed the information at that tiffip/ ‘ 
while it would not have prevented the 
Charter being granted, it would have 
considerably modified the terms which 
the Charter was given. " In 1893, how
ever, it ms agreed that the Concession .. . 
should be sold to the Chartered Company 
in return for 1,000, OCX) paid up shares 
of £1 - (African 459, No, 38, p p . 42-54.

17. Article 2 of the Charter,

18. Before the Charter was despatched 
it was discovered by the British Govern
ment that the Concession did not, in fact, 
confer administrative and legislative 
powers, Lobengula had not conferred such 
powers on the concessionaires. The 
British Government, therefore, pointed 
out to the Company that before they 
exercised the powers conferred ty Articles 
3 and 4 of the Charter they should be 
obtained from Lobengula "Whenever a proper 
and favourable time for approach to 
Lobengula on -toe subject arrives." - 
$C.59l8, No,127, p. 224, Colonial Office to 
British South Africa Company, 6 November 
1389). See alsoIn Re Southern ifaodesia 
(1919) A, C, 211, at p,2l3, where it was 
pointed out that the Concession did not 
grant administrative and legislative powers.

Later the Colonial Office also 
became concerned about the legality of the 
land grants which the Company was making 
without such powers being found in the 
Concession (see C.7171, p.7) and the 
exercise of jurisdiction over Whites with
out having obtained an agreement from 
Lobengula to do so - (African if14, No.l,
Loch to Knutsford, 20 November, 1890,),
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The Imperial Government, through the

Secretary of State, retained, at least on

paper, vast powers over the Conpany.

In addition to sanctioning the acquisition

of concessions, agreements, treaties,

etc. and the initial assumption of powers

of government and administration, the

Secretary of State could object or

dissent to the Conpany’s administration

of justice, administration in general,

restriction of religion or any other
(19)

matter regarding natives. ' He couH

also obje.ct or dissent to dealings of

the Company with foreign powers or make

suggestions which the Company was bound

to follow. ^  Disputes with natives

were to be submitted to him if he so

required and the Conpany was bound ty his
(21)

decisions m  such matters, 7 At the

end of twenty-five years and thereafter

after every tan years, the Crown could

alter, add to or repeal any provisions

of the Charter concerning administrative 
( 22)

or public matters, y Article 34

provided I!that nothing in this,, .Charter

shall be deemed or taken in anywise to

limit or restrict the exercise of any of

Our rights or powsrs with reference to

the protection of any territories or with

reference to the Government thereof

should we see fit to include the same
(23)

within Our dominions,11

19. Article 15.
20. Article 8,
21. Article 7.
22. Article 33.
23. See also Despatch of Colonial Secretary 
dated 14 November, 1339, to the Coup any, 
drawing the attention of the Company to 
its Security of tenure in the absence of 
paramount necessity for,. .annexation
or protectorate'1 and subject "to the ' 
Queenfs right at any time to declare a 
protectorate” (Despatch quoted in Fax,
H, Wilson. Ms mo rand am on Constitutional. 
Political. Financial and Other Questions 
Concerning Rhodesia, printed for 
information of the B.S.A. Co. Board,
(London, 1912), Article 33 reserved the 
right to the Crown to take buildings or 
works belonging to the Company and used 
exclusively for administrative and public 
purposes on payment of reasonable 
compensation.
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Article 35 empowered the Crown to

revoke the Charter if the Company failed

to carry out its provisions, including the
(2 L)

governing of tho territory.

A close study of the Charter reveals

the Imperial Government's desire to

reconcile its lack of funds to undertake

on its ov.ni the venture it was now

authorising the Coiipany to carry out and

"the need to control the Conpany so as to

protect British foreign relations and to

preclude disputes with native chiefs that
(25)

might lead to military involvement,M 

It wqs necessary to give as much power a3 

possible to the Company since it was 

going to shoulder the whole financial 

burden of the venture. At the same time, 

however, it was equally necessary to see 

that the powers so given were subject to 

effective restraint if the Imperial Govern

ment should choose to impose it. The 

control was, however, more apparent than 

real since the Charter did not provide 

for the appointment of Imperial officers 

on the spot who could either report on or 

intervene in its activities,

LEWAMXKA'S BEQUEST FOR PROTECTORATE STATUS

Ihe news of the events which had taken 

place in Bechuanaland (the declaration of 

the protectorate) and in JMatebeleland 

(the conclusion of the Rudd Concession) 

reached Lewanika, the King of the Lozi, 

on the northern side of the Zambezi River, 

The King wrote to Kharaa of Bechuanaland, 

who was favourably disposed towards him, 

to enquire:

"I understand that you are now under 

the protection of the Great English Queen,

I do not know what it naans. But they say 

there are soldiers living at your place, 

and some headman sent by the Queen to 

take care of you and protect you against 

the Matebele. Ifell me all as a friend.

Are you happy and quite satisfied, Ttell 

me all, I am anxious that you should tell 

me plainly, your friend, because I have 

a great desire to be received like you 

under the protection of so great a ruler 

<-,_3 Out: 051 O " !l( 2̂ ")



Lewanika also sought the advice of 
(27)

Francois Coillard, a missionary of the 

Paris Missionary Society, -who had become 

his confidant in many matters» Coillard 

agreed with him on the desirability of a 

protectorate over Barotseland. 2he two 

of then had, of course, different reasons 

for wanting a protectorate. Lewanika's 

reasons were mainly three, First, he feared 

a Matebele invasion of his country and 

since the Matebele had made friends with 

the British he wondered whether the invasion 

would be carried out with British help. 

Secondly, he was becoming apprehensive about 

Portuguese encroachment anto his land and 

the infiltration of mineral prospectors 

from the South, Thirdly, he believed that 

an alliance with the British would streng

then his shaky position,

24. Article 5 of the Gharter bound the 
Company to fulfil "all or singular the 
stipulations on its part contained in ary 
concession, agreement, grant, treaty, etc., 
subject to any subsequent changes approved 
ty the Secretary of State,"

25# Pall‘d  Claire, Hie Constitutional 
History and Law of Southern Rhodesia 1888- 
1965 (Oxford, At the Clarendon Press. 1966) 
P .3.

26, As quoted in Hole, H, Marshall,
The Making of Rhodesia (London, Macmillsta.
& Co., 1926J p .213.

27, For Coillard *s twenty years among the 
Lozis, see Coillard, Francois On the 
Threshold of Central Africa (London,
Hodder & Stoughton, 1897) which is almost 
a day to day record of his work and of 
the political and social life of the Lozis,

28, During a heated meeting of Lozi 
Chiefs on the question of a protectorate, 
Lewanika, while addressing them, turned 
to Coillard and told him: "It is to 
protect nyself against those Barotsi,
You do not know them; they are plotting 
against my life" - ibid ., p, 332,



Coillard, on tho a tho i' hand, wanted a

protectorate Locause first and foremost he

wanted Barotseland to be inn by a European

Administration, particularly a British one.

He did not like tiio existing state of affairs
(29)

which he considered savage, 'Secondly,

he v/as apprehensive that an annexation of

South West Africa tr Germany would threaten

Barotseland, Thirdly, he thought the

threat of gold seekers and adventurers

could only be checked effectively ty a non- 
(30)

native government,.v ■ Fourthly, hi3 mission 

was going to tenniltc Its transport and
( rll 1

communications problem would bs removed.

On Januaiy 3S 1339, Lewanika asked

Coillard to write to Sir Sidney Shippard,

the Administrator of Bcchuanaland, to inform

him that the King wanted to be placed under

British protection. Part of Coillard's

letter road:-
"The King Lewanika ia most amcious to 

solicit that the protectorate of the British 
Government should soon fee extended to him 
and to his people,, „, ,,

Many a Z.Jb esian has found his way 
to tho Diamond Fields and ceme back deeply 
impressed with the prestige of the British 
Government. The tale of what they have seen 
and heard, and of its dealings with the 
native races, naturally leads their chiefs 
and their countrymen to yearn after, protec
tion of Her Majesty the Queenrs Goverrment (*32 )

2i-

29. Coillard felt that the Barotse needed 
protection against themselves and their 
own depraved feudalism as well as from the 
depredations of Europeans and that the best 
people to protect them were his wife's 
people (the British) ~ Gann, A History of 
Northern Ehodesla, p ,5%  .The Birth of A 
Plural Society Tranches ter, UJP.7 1953) p.
55? Coillard^ op.3cit p0134,

■?0; Coillard had been told in 1883 of the 
So&th African interest to invest in the 
Zambezi, see J0 Smith to Fe Coillard, 22 Nov. 
1339. (C. 05/1/1/1 f386 - 339 Nat. Arch >13.)

31. See Gann. A History Northern Bhodesia 
for a sumary of these reasons„

32. F. Coillard to Sir F. Shippard: 3 Jan, 1339 
(Encl. in H,A.Smith to Lord Knutsford, 26 
July, 1339, C.591S (1390). Letter is also 
reproduced in Hole, opacity, p,2l3. Coillard's 
claim that the chiefs and their people 
yearned for British protection v/as not 
wholly true in view of the opposition the 
idea later encountered from the chiefs, j 
Coillard, who later attended meetings of’the 
Chiefs to discuss the idea3 records violent 
scenes against protection - Coillard,
op.cit. , pp. 329-333o



The High Conmissioner for South Africa,

Sir Henry Brougham Loch, was also of the

opinion that Barotseland should be included

under British influence and that there

should be a continuous link between Lake
(33)

Nyasa and Lake Tanganyika. Lewanika rs

letter did not, however, reach the Colonial 

Office until August, The British Govern

ment did not respond to the letter. The 

Foreign Office was at the time engaged in 

negotiations vath Portugal on areas in 

Central Africa. This made it inopportune 

at the time to include Barotseland, which 

lay in the still unsettled regions of the 

British sphere of influence, 2he Govern

ment was 3 however, later prepared to honour ,

ti^aties made with the Barotse and other
(3 A)

chiefs try a recognized body,

THE LOCHNER CONCESSION /

The news that Lewanika wanted British 

protection reached Rhodes while he was 

negotiating for his Charter in Britain,

The disinterest of the British Government 

presented him with an opportunity to expand 

his Company's domains, Shippard encouraged 

Rhodes to do just that. He informed 

Coillard that Rhodes would do wfaat the 

British Government was unable to do at 

the time. Rhodes soon despatched Prank 

Elliot Lochner, an ex-member of the 

Bechuanaland Border Police, to negotiate 

for a concession with Lewanika, He became 

more determined to place Barotseland under"-s 

his Company because a Concession which 

had been granted by Lewanika to Ware in 

1889 had been bought ty a rival Kimberley 

group of speculators led ty H,T,King and 

C, E, Rind,

2#

33, Sir H, B, Loch to Lord Knutsford:
7 April, 1890 and Col, Office to Foreign 
Office: 12 April, 1890 (in Further 
Correspondence Respecting the Affairs of 
Bechuanaland and Adjacent Territories — 
African (South) No. 392).
34, Foreign Office to Colonial Office:
5 May, 1890 (in Further Correspondence 
Bs specting the Affairs of Bechuanaland
and Adjacent Te rri to rie s Af ric an (South.) 392,
35, Ihe granting of this Concession was 
also heavily opposed by so/re chiefs-see 
Coillard, op.cit ,,pp,356-357. The Concession 
was granted for twenty years.



Rhodes feared that the continuance of 

that concession would put obstacles in 

tho way of his plans. It was, therefore, 

necessary not only to place Barotseland 

under his Company but also to buy the Ware 

Concession,^

23

Negotiation of the Concession 
In Barotseland Lochner enlisted the

services of Coillard, The negotiations

dragged on for three months (April to Juno)

This was partly due to Lochner’s
(37)

undiploJnatic handling of the situation. 7 

and partly to Barotse opposition, piloted 

ty a solid block of chiefs viio resented 

a surrender of sovereignty* Part of the 

opposition e:xpressed ty the chiefs emanated 

from European traders who fearod Company 

rule TOuld interfere with their trade.

36, Hole, op,cit, * p .214. Ihe Concession 
was finally bought,

37. Coillard developed an unfavourable 
impression of Lochner and had this to say 
about him:

"Mr, Lochner is, I believe, an officer 
of the Mounted Police, probably better 
adapted for camp life than for 
diplomacy. His arrival in the country 
was the signal, or the occasion for 
inconceivable conspiracies and 
intrigues. Evilly disposed persons 
sent about a report in the Sesheke 
Province that the missionaries - and 
that was aimed at we - had already 
induced Lewanika to sell the rest 
the remainder from the Ware concession) 
This spread like a prairie fire11 

Coillard, op„cit, p03&5. See further 
Coillard to Snitiji, 20"June, 1390 (Salisbury) 

Archives GO 5 /l /i /lO . ~-
Lochner, on the other hand, had also 
developed an unfavourable inpression of 
Lewanika and his people, which mado his 
task more difficult - See Lochner to 
Harris, 10 June, 1690 (L0 5/2/3). He 
partly wrote in this despatch: "The King 
is wretchedly weak, in fact the country 
is a republic and if one wants to be 
successful in a mission like mine the 
chiefs are the people to gain over, they 
don't care twopence for the King and the 
King is in mortal dread of going against 
them,."

\
\

-\



Gogol up inn and, tlaa. Terms of thf* G.paĝ flslani _

24

Tho Concession was finally signed on 

June 27> 1890, after the Grqnd National 

Assembly had deliberated over it for five
(Ori]

days, Lewqmika signed it on the under

standing that the Company was synonymous 

with the Crown and that a protectorate

concluded "with the Company was actually
(39)

concluded with the Crown. The Concession 

in fact, contained a clause which stated 

that any agreement vdth the Coup any was 

to be considered in the light of a treaty 

or alliance made between the hation-(the 

Barotse)and the Government of Her Britannic 

Majesty Queen Victoria . The Company 

obtained a monopoly of mining rights in the 

Barotse territory. It was, however, not 

tc mine in the country between the \tfaggon 

road and the river from Seshcke and Lealui 

without the King’s consent. Existing 

iron mines which were being worked ty 

natives were to remain their property.

The Company undertook to defend Lewanika 

from all external attack and not to interv* 

fere with the authority of the.King in * 

Barotseland^ internal affairs. IS j

further agreed that the country would not j 

be thrown open to "White iranigration with- ‘ 

out the King's consent and that its < 

personnel and goods would not enter the 

territory except only through the Kazungytla 

Drift unless permission was sought fira,t 

from the King to use a different route^

This was to enable the King to control the 

vital route of entry. Regarding advance

ment of the people of Barotse land, the \ 

Conpary undertook to propagate Christianity 

establish schools and churches, trading at— 

at ion' • * telegraphic and postal facilities^ 

and that a British Resident would be sent 

to reside with the King. For all the 

rights granted under the Concession the t, 

Conpany was to pay an annuity of £2,000 

to the King, Legally the Concession did 

not alter the sovereignty of the Barotsot 

nation. Like the Rudd Concession, it dim 

not confer on the concessionaires \

administrative or legislative powers. \



Oonnlnslon of ether Concession^

The conclusion of tho Lochnor Treaty

was not immediately followed by the

establishment of administration or raining

activities ty the Company. The mere

granting of the Concession had achieved

What Ehodes had wanted r/ost ~ a stake in

Barotseland to the exclusion of other

traders and foreign powers. Instead of

paying attention to the setting up of

administration in Barotseland^ the Company

sought to expand its claims by securing

more concessions from other chief-.

particularly in tho territory that later

became North - Eastern Lhodesiac 7he

Lochner Concession only covered the

territory under Lewanika’s -jurisd-otion a

and this dM  not ?■ ncln.de the lands east

of the Kafue and the present Cqpperbeltf^

Hhodes despatched Jtf Thompson from South 

Africa while Johr.s ton the Commissioner for 

British Central Africa (Iy as aland)., who 

had been given niom-y by Khcdes for treaty- 

making, despatched A, Sharpe from Nyasaland, 

The two men secured treaties in North — 

Ehstem Khodesia„ "While the tv© men were 

able to secure a conccssion from the 

powerful Chief Kasembê  they were unable 

to secure concessions from tvx> other power

ful Chiefs - Kpeseni of the Ngoni knd 

Chitimulculu of the Bemba5 The Concession

acquired by Thompson ard Sharpe granted
(l,o) x

mineral rights to the Conpany3 The

Lochner Concession and these other .

Concessions enabled the Conpany later to

possess mineral rights over the lex-gui and

breadth of Northern Rhodesia„

<6

Please see notes 40, and b2 over 

page.



iiJV'nr the e:rtenb of Levanika* s lands, re
map iB Ooillarcu on> oiiy. 9 facing p* 646 
alpo map in r’/' ? "c';‘*:̂ ’Mon td
E,S<,Ar'T  * : .3 ’’c.' . -o •. 39-. (.ifrica*.

... - t ? * 6 , . .

41. For Thomson !s journeys, see Thomson 
J. "To Lak^ Bar;gv;eolo and the Unexplorr 
Regions of British Central Africa-11 
(Geographical Journal-. No* Feb,,
1§93) pPo 7r~l7l-- ilionison, Pev. J.B, 
(his brother) Jo rep.h_ _ n: An Afric.
Explorer: A Pio^ri jhr IV His Brother 
W T P P ,  <5 0 -6 'J> Tor Sharpe’s 
journeys, see Jo:inr>bô  to Fe0,, 1 Feb,
1890, No. 6 (F0 3V.cC5l)5 (FO84)
2052)? Enel, i»-. Johr"ton to F0, 3 May, 
189'i Coni'id; (l>0cvi/211A )„ See also
CT l/ll/l/llj CT I /I 6 /0 1 CT 1/16/5 
(Southern RhodesiaPiublic Records) for 
reports by Sharpe and Thoarson to the 
British .South Africa Company = For a map 
showing the journey of the tv;o men, see 
Hole„ op„cit„. facing p; 240, For 
copies of tiio t-voatier obtained on these 
journeys, see CT l/lc /6  above „

42, See For, H, Ki.lsco I-Igmorandiia on 
Constitutional, Political-, Financial
.and'other Questi.o r C.0 ~?co'rnin̂  Rho:lesia 
■ Appendix 1. 70 (6*337 )
Correspondence P e e l  \ng_Affairs 
North of the Confid,, printed
ty the Foreign Office for its own use.



-jjop’ttdiatipn of tho Loch nor- Q^nnns^lon hv Tinunfrik.̂

A few months after the signing of the Lochner Concession,

Lewanika, like Lobengula, sought to repudiate it. He requested

Middleton, an ex-missionary of the Paris Missionary Society vho

had become a trader, to write to Lord Knutsford, stating that

tho King had repudiated the Concession,, 'Lewanika advanced

two reasons for this course of action, 3he first was that the

Concession had been obtained fraudulently ty Lochner posing as

Her Majesty's direct envoy. The second ivas that he had granted

more in the Concession than he intended, Lewanika was also

annoyed with Coillard vhom he suspected of playing a part in the

deception, He insisted that Coillard should write to the
/ tt* ̂

Conpary repudiating the Concession, Although at first Coillard

resisted doing so, he finally succumbed to the King *s insistence

and wrote to Harris, the Sec rotary of the Company in South Africa,

returning the £200 which had been paid by Lochner as the first

instalment of the Ware Concession subsidy. He told Harris in the

letter that the Concession had teen agreed to because of the
(L6)

clause it contained vhich implied the Queen‘s protection*

There is no doubt that legally at this stage(regardles^what

happened subsequently) Lewanikars messages to Lord Knutsford and

to Harris were an effective repudiation of the Concession, As

sovereign of an independent state Lewanika could abrogate grants
(47)

operative in his territory . and for this no just cause was 

required,

43. Hole says there i no reason to doubt that Middleton was 
actually asked to write that letter ty Lewanika op, cit. . p. 221.

44. G.W, Mddleton to Lord Knutsford: 27 October, 1390 (in Further 
Correspondence Respecting Affairs of Bechuanaland and Adjacent 
Territories - African (South) Ho, 414..

45. By October, 1390, the King's attitude v/as such that Coillard
wrote to Ehodes as follows: "The King himself is in the greatest
state of agitation. He pretends not to have fully understood the 
bearings of the question and to have teen taken advantage of. 
Indeed he even answers that he has been wilfully decedived, Ha 
says that what he wanted and still wants is to be under the 
Protectorate of the Queen, and not to be at the mercy of s. Gold 
Mining Coup any. It is contended ty him and his advisers that 
the annuity of £2, 000 without any royalty is a cheat and a mockery 
and that the Concession must be broken at any risk, 11 - Coillard 
to Rhodes, 27 Oct,, 1390. Salisbury Archives CT/l/i$/3), See 
also G.W, Middleton to B.S.A, Co. 9 27 0cto.lP?O|L0 5/2/12).

46. Coillard to Harris, 5 June, 1391 (LO 5/2/12)

47. See the cases cited under N.ll above.

53. See above in this Ghapter:,



THE 1391 AGREEMENT

The negotiations between the Corap ary and the Secretary

of State resulted In an agreement in February 1 8 9 1 ^ ^  on the

conditions under which the Company's operations were to be

extended to the north of the Zambezi. The preamble to the

Agreement provided: "The charter of the British South Africa

Conpany shall extend over the territory under British

influence north of the Zambezi and South of the territories

of the Congo Free State and the German sphere, and. accordingly

the company is herety granted powers necessary for the

purposes of good government and the preservation of public

order in and for the protection of the said territory '

under British influence but subject to the following conditionsJ

Article 1 excluded Nyasaland from the field of operations

and defined that territory’s boundaries. Article 2 granted

powers of government and administration and provided that

until 1st January, 1894* or an earlier date which might be

directed ty the Secretary of State, the powers of the

Company were to be exercised ty Her Majesty's Commissioner

for %• as aland in consultation with the Company, and that

the Corrpany ’s offices were to be responsible to the

Commissioner. The powers exorcised under this Article ware

to be subject to the powers reserved to the Secretary of

State ty Article 4 of the Charter, ^  ̂  After 1st January,

1394, tb® arrangement was to be renewable at the descretion

of Her Majesty's Government for a furthei? period not 
( 'l

exceeding two years. Powers of preserving peace and

order were to devolve on the Cccmissioner as long as
(6 7)

Article 2 was in force, * He was to hav^ the control of

the police force with discretionary power to eJiploy it  in
(53)' -

the Company's sphere or %as aland, '' The Conpany was, 

however, to raise, ^  equip and maintain the police 

force and defray expenses connected with its employments

30

54. For the text of the agreement, see ■ % 3& (1895)*
See also Hertslet, op.cit. Vol. 1,, pp. 277-9., where it
is reproduced. The agreement was reached in February, but 
was formally accepted by the Conpany on March 5 and formally 
sanctioned ty the Secretary of State on 2nd .April, See 
also F, 0. 34/21/4 Johnston to Currie, 9 Feb. I 89II and 
F0 to Johnston, 14 Feb. 1891.

*
55. Art, 2, For powers reserved under Art. 4 of tho Charter 
see above in this chapter.
56. Art. 2. It was renewed on 24 November for two years, 
see below in this chapter,

57. Art*3*. . 58* Art* 3.
529, But the Commissioner v/as to be consulted on the 
organisation of the force, particularly in regard to the 
appointment of its officers - Art. 3 of the Agreements,

&Q  Article 3.



For the maintenance of the force and other administrative 

expenses the Company vas to pay £10,000 annually, 

Adirdnistratdve expenses beyond the £10, 000, unless they 

were travelling expenses, were not to be incurred with- 

out the sanction of the Conpany,, J Article 4 empowered 

the Commissioner to administer justice as long as 

Article 2 was inforce. Administration of justice was 

to be in accordance with the Africa Order in Council
(Ln\

1389. The Secretary of State could appoint Conpany

officers to dispense justice,

It m il  be seen that the Coup any was to shoulder

all the administrative expenses of its sphere and also

partly those of %"asaland, since the £10, 000 could be

used in both the Company's sphere and in Nyasaland, Two

reasons influenced the Company to accept this arrangement

in which it had little say# The first was that the

Conpany did not at the time have an administrator of

calibre to run affairs in its sphoro. Having the services

of an experienced Imperial administrator like Johnston to

lay the foundations of a new administration was decidedly

to its benefit. Secondly, the conpany intended finally

to include %asaland under its domains and involvement

in the administration of that territory appeared the

best way to create a favourable atmosphere -with the

Imperial Government before-making a second bid to take it.

It should...be noted that while the extension of the

Company’s field of operations try the Agreement applied

to the whole of Northern Rhodesia, the Commissioner!s

attain!strative powers never wont beyond Worth-Eastern

Rhodesia, Nothing was done to establish administration

in North-Western Rhodesia at the time, Coillard acted
(65)

as a semi-representative of the conpany ;in North

Western Rhodesia but when offered an app ointment by
(£A\

Rhodes to become a Res .ent he declinede

61, Art, 3.
62, Art. 7.
63. Art, 5.
64. Ifcid, Article 6 provided that goods passing through 
Ny as aland to or from the Chartered Territory would be 
treated as goods in transit and, therefore, free from 
duty. Article 8 authorised the Commissioner to use 
material of war belonging to the African Lakes Company 
in case of war, etc, and to use steamers belonging to 
that Conpany on Lake Nyasa at the expense of the British 
South Africa Conpany,
65* See e.g, Coillard to High Commissioner: 12 April
1892, Enel, in Wo, 242 (African S, 426),
66. See Coillard to Rhodes: 8 April 1890 as quoted in
Coillard, op,cit.. pp. 383-4.
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friction Between Johngt-on and Rhodes

Ihe arrangement for Worth - Eastern Rhodesia did not

work. Tw? strong - willed men - Rhodes and Johnston -

wore required to 'work together and it was inevitable that

they would soon clash. Johnston wanted to run the

Cor/pary's territory his way but Rhodes would not have him

do that. Rhodes, on the other hand, wanted to have a say

in the administration of Wyasaland since Company money

was being used there to establish effective administration,

Ihe Company also wanted to acquire vast stretches of

land in Nyasaland. Johnston would not, however, have

Rhodes run things in Wyasaland, or dominate .him. ^^Rhodes

again was of the view that to leave Johnston alone would

be creating Man independent King Johnston over the Zambel^J^

with the Conpanyls funds„

The 1891 agreement was to run until January, 1&94.

In 1893 Johnston wont to Cape Town to discuss a new

agreement with Rhodes, ftiey agreed on a draft which was

to form the basis of the new a g r e em e nt T he  draft

agreement required the Conpany to increase its subsidy

to £17, 500 per year for five years from Appil, 1893 to

£pril, 1898, The Company was to provide two steamers -

one for use on Lake %asa and the other for use on Lake

Tanganyika,, The Crown was to transfer to the Company all

its land in %as aland and all its right of pro-empti on.

The CoJiridssioner was to spend no more than £10, 000 in

ifyasaland alone. The draft agreement was sent to the

Foreign Office and there, without consultation with

Johnston or Rhodes, its terms were altered. The five -

year period was altered to ten and all the money was ..

to be used in the protectorate,, It was in this form that

it was presented to the Coup any for signature on August

2ii* 1893. ^^T h e  alterations caused a row between Ehodes

on the one hand and Johnston and the Foreign Office on

the otherB Rhodes thought it was Johnston v\ho had

caused the alterations: M ....... it is clear that you

must have written privately, and in a perfectly different
(71)

style to the basis agreed between us at Cape Towi.

Ihe quarrel made it difficult to continue the Worth

Eastern Rhodesia arrangement. Relations between Rhodes

and Johnston became untenable. For instance in December,

1893* Johnston wrote to Harris -that he was "increasingly

of opinion that a further personal connection between
(72)

cyself and the Company is rendered difficult"
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67. See Johnston to F.O,: 3 October, 1393 and Biel.
Johnston to Rhodes; 3 October, 1393 and Rhodes to Johnston: 
16 September, 1393, No. 52 (FO 2/55)0

63, Telegram: Rhodes to Harris: B.S.A.C, Cape Town Papers«
quoted at p. 236, Oliver, Roland Sir Harry Johnston (London, 
Chatto and Windus, 1959).

69, F.O. to B.S.A.C.: 24 August, 1393, F.O. 33/1242* cf .
F.O. to C.O.: 4 August, 1393, F.O. 33/1241. See also 
Oliver, op.cit. , p .233. The increase of years was urged
to the Foregn Office .by the Colonial Office ok the grounds 
that as the draft /agreement stood it would give all the 
Crown land to the B.S.A.C. for only £37,500 and the Crown 
at the end of five years would have no land to administer5 
and that this would mean either abandoning the land or 
giving it all to the Conpany at the end of five years.
The Colonial Office wound up by saying if Britain were to 
have a reversionary interest then.the period should ko 
increased to ten years - s<6e C.O, to F,0j 24 June 1393>
F.O. 33/1240, Portions of this correspondence are also 
quoted at .pp. 233-4# diver, op.cit.

70, See Johnston to Rhodes: 3 October, 1393, enclosed in
Johnston to Rosebery: 3 October, 1393, F,0, 2/55S
Harris (Cape Town to Hi odes (Salisbury): 14 October, 1393;
Rhodes to Harris: 16 October, 1393 (all in B.S.A.C, papers,
Cape Town but quoted here as quoted in Oliver, op.cit..
PP. 232, 233., 234, 235, 236, 237 and 233, giving portions 
of correspondence relating to this row)* See also Ha^ia,
A.J. The Beginnings of I^vasaland and North-Eastern Rhodesia 
(Oxford, Clarendon, 1956) pp. 249-265„

71, See Johnston to Rhodes: 3 October, 1393 enclosed in
Johnston to Roseberyj 3 October, 1393, F„0. 2/55*'where 
copies of Rhodes1 letter and Harris1’ telegram’".are included 
Johnston was greatly angeredRhodes1 allegation and 
wrote him a strongly -worded letter suggesting ‘chat he 
should make enquiries at the Foreign Office and that 
after he had obtained the correct information he should 
apologise, Johnston added that if Rhodes did not apologise 
he (Johnston) would tell the Secretary of State that he 
could no longer work for the Comparer, In the me an tine, 
Johnston further said, Rhodes was bound tjy the draft 
agreement concluded in Cape Town- Soe also Oliver, op.cit.. 

PP. 233, 235-6.

72, Johnston to Harris: 9 December, 1393, BiSc A5Co Papers,
Cape Town, See also Hanna, op.cit.„ 255.



Hi odes, on the other hand, wrote in. the letter, part

of which has just been quoted above: "I have just

received;i. the enclosed telegram,, . It speaks for itself,

I have of course stopped at once your extra amount, and

shall arrange as soon as possible to spend the whole of

our subsidy north of the Zambezi in our own territories

try someone in whom I can place confidence, Vdhat I feel

deeply is your disloyalty though it was not all together

(sic) unexpected. To Harris, Rhodes telegraphed;

•'Of course, the difficulty is that Johnston, as Imperial

Officer and paid ty the Imperial Government, should be a

servant of the Coiipany, Up to the present he has been a

servant of the Home Government in the Protectorate, and

a servant of ours in the sphere north of the Zambezi, ;In.

the proposed settlement I see he tried to get the sphere

added to the Protectorate and to be independent of us in 
(74)

bothV w At the Foreign Office, the Assistant Secretary,

H,P, Anderson, agreed with Johnston that Nyasaland should

be severed from the financial subsidies of the Coup any.

In February, 1894, he wrote to the Cabinet about the . -

untenable position in which Johnston was and urging for

alteration, 11 At present he (Johnston) takes his orders

from Mr, Rhodes when he takes ar$r orders. He reports to

the Foreign Office, but chiefly complains of our

dilatoriness and obstructiveness and of the niggardliness

of the Treasury, He is nominally serving two masters,

in practice scarcely serving either,, Financial help will

entail an alteration in the Comrnissioner 's position. He

must be in fact, and not in name only, a servant of the 
(75)

Gov or mien t.

73. Rhodes* letter to Johnston copy of which is
included in Johnston to Rosebery: 8 October, 1893, F,0,
2/55* See also Note 71 above,

74, Telegraphic conversation between Rhodes and Harris,
16 October, 1893, B.S.A.C, Papers. Cgpe Tom, as quoted 
at p. 237, Oliver, op.cit.

75. Memorandum by H. P, Anderson to Cabinet: 26 Feb,
1894, F.O. 2/ 66, See also Oliver, op.cit.. pp, 245 - 6,



Tho 1894 -jgggomsnt 

Rhodes finally agreed to pay a total of £27,500 for 

the year 1093 - 1894j pending conclusion of an agreement. 

Before the end of 1894 an agreement was signed between 

the Company and the Foreign OfficoJ*^ Article 1 of tho 

Agreement provided that the Conpany would assume 

administration in its sphere not later than 30th June,

1895. Payments to the Co;nciissioner were then to oease 

after payment of the £10, 000 for the year 1895-1896. ^ ^  

The Company also undertook to pay £1, 000 in liquidation 

of ĉ q:>enses for the Commissioner's use of steamers of 

the African Lakes Company in terms of Article 8 of the

1891 AgreementTreaties made on behalf of the

Company in chartered territory were to be sanctioned save

that no provisions in violation of Article 20 of the

Charter (prohibiting monopolies) in such treaties were 
(79)

to bo confirmed. The Company’s mining rights were to 

be confirmed

ASSUMPTION OF THE ADMINISTRATION BT THE COMPANY

On June 23, 1895* Major Forbes arrived at Zemba,

the Capital of % asaland, to take over the administration

of North - Eastern Rhodesia from Johnston. He was to

work from Zoraba until he was able to settle in the

Company's sphere,Administration was, however, not at

the same time established in North-Western Rhodesia, At

the end of 1895 the Conpany proposed to the Colonial

Office that it wanted to send Hubert John Harvey as
(82)

Resident to Barotseland, but he was killed during the 

I 896 to 1897 rebellion in Southern Rhodesiafi No steps 

ware thereafter taken until 1897*

76. Ihe Agreement was made on November 24, 1894. For 
text of the Agreement, See Hertslet, op.cit ., pp, 280-282,

77. Article 1.

78. Article 2, For the provisions of Art. 8 of the 
I 89I Agreement, dee Note 64 above.

79. Article 5.

80. Articles 5, 6 and 7. In Article 8 the Company 
undertook to guard lands on the border with German 
territory to the North against aggression. Article 
9 concerned customs arrangements,

81. The administration moved to Fort Jameson in North 
Eastern Rhodesia in 1899•

82. See F, 0, to C.0: 25 November, 1895 ( in Further ;
Gorrespondence Relative to Affairs in Mashonaland,
Mateboleland and the Bechuanaland Protectorate --
African (South) No. 49^,



Powers Which tho Company Would Have Had in Northern Bfoodosia

At tho tir.ic when it transferred the administration of 

North-Eastern Rhodesia to the Company, the British Govern

ment was prepared to give tho Company in Northern Rhodesia 

the same pow3rs as it had in Southern Rhodesia, In Southern 

Rhodesia the Company enjoyed administrative and legislative

powers in terms of the Matebeleleland Order in Council,
(83)

1894* ° enacted after the defeat of the Matebele in the

1893 war. The Company's legislative power in Southern

Rhodesia was vested in the London Board of Directorsj

vhioh - enacted ordinances, and in the Administrator

and his Advisory Council in the territory, which enacted

regulations, '  Such ordinances and regulations covered a

wide range of subjects. Real executive power was vested

in the Administrator and his Council, The Imperial

Government retained a great deal of control (through the

Secretary of State ̂ I n d  the High Commissioner for South

on the legislative and executive powers of the

Company and on African affai^i^ These powers were, however,

to be exercised with discretion. The High Commissioner for

South Africa was informed by the Colonial Office that it

was 'not intended' that he should use his supervisory powers,

so as to oust or interfere with the Company's management of

the internal affairs of the terriotry, "The (Company)has

been given very full powers of legislation, and it would be

well as a rule to leave (it) to exercise these powers,

except whore, as in -One latter part of Article 3 (sittings

of the High Court to be determind by High Commissioner's

Proclamation), the intervention of the High Commissioner is

required by tho Order in Council, or unless in particular

cases there is some special reason for desiring to proceed

try High Coaviissioner's Proclamation,11 These are the

powers which would have been extended to Northern Rhodesia

had other events not overtaken the plans, A draft

Northern Zambesia Order in Council had been prepared to

extend the provisions of the .Matebeleland Order in Council
(89a )

to the North of the Zambezi, Had the extension taken 

place it would have had serious implications for the 

future course of the country's constitutional development.

As Gann says: "Had the Order been made applicable beyond

the Zambezi the history of Northern Rhodesia might well 

have taken a very different course: a unified administration

would probably have come into existence, right from the 

start: and the Zambezi might not have become the

political dividing lino which subsequently split the two 

territories, Tho long-drawn campaign for amalgamation of 

the two territories that later developed would not have

--- — -----  ~ — -—
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S3, For its text, see African 461, No. #>5, Encl., pp,
376 - 82: 13 July, 1894. Although entitled "Matebeleland 
Order in Council, " it, in fact, applied to Mat eb el eland, 
Mashonaland and Manicaland. The Order was based on an 
agreement reached between the Conpany and Her Majesty^ 
Government earlier ( For text of that agreement, see 
African 461, Wo. .195, Encl., 23 May, 13951 It had been 
signed on 24 May, 1394. For an analysis of the provisions 
of the Order in Council, see Palley, op.cit.. pp.113 -119.

34, See Si,17,.13 and 19 of the Order. The Administrator 
required the consent of at least two of the four members
of the Council to legislate (S.7) ■ The Board could disallow 
regulations made by the Administrator and his Council,
(S. 13), Regulations could, however, suspend ordinanoae *
in part or in whole while ordinances could repeat or amend 
regulations (S,19),

35, Although the Administrator was to consult the Council 
in all matters, where a matter was urgent he could act 
alone and then summon the Council to give it reasons for 
his action (s.15), The A dministrator could disregard the 
Council's advice but in such cases he was required to 
explain his action to the Board of Directors, The Board 
could reverse such decision if it found it necessary (s,l6)*

36, The Secretary of State's consent was required in the 
case of Ordinances and in respect of those Regulations vhich 
discriminated against Africans. The Administrator and the 
members of the Council were to be appointed with his 
approval (Ss, 3 and 12), The removal of the Administrator 
was also to be consented to fcy the Secretary but not that
of non-official members of the Council (S,3), The appoint
ment of the judge was to be approved by the Secretary and 
his tenure of office was at the Secretary's pleasure (S«29)* 
Clause 35 of the 1394 Agreement (African 461, No, 195.'IfriclJ stated

that the military forces of the Conpany could not be used, out
side the territory without the consent of the British 
Government, The right to amend or repal the Order in Council 
was preserved (S.57).

87* Some Regulations required the consent of the High 
Commissioner but such regulations consented to by the High 
Cocmissioner could be disallowed ty the Secretary of State 
within one year (S.18), Regulations or ordinances repugnant 
to Orders in Council or High Commissioner's proclamations 
were void unless the High Coirmissioner gave prior consent 
(S, 20,), The High Commissioner could legislate ty 
proclamation (s,6) and no ordinance or regulation could 
amend or repeal a proclamation unless the High Commissioner 
consented (S,19). The appointment and suspension of 
magistrates and the suspension of the judge was in the hands 
of the High Commissioner subject to confirmation by the 
Secretary of State (Se, 41 and 42), He also exercised the 
powers of remission of sentences and had to confirm death 
sentences (Se, 32 and 33). Powers of the High Conmissiofiiar 
under the Charter to give directions to the Company wre 
retained, Rhodes had wanted this, supervisory power
terminated and had also suggested that the High Commissioner 
should correspond with the Company through the Managing 
Director in South Africa (himself) and not direct with the 
Administrator - African 46I, No, 40, Loch to Rippen, 10 
Jan., 1894, This was rejected.

38. African land interestswere protected by a Land Commission 
(for Matebeleland only) comprising the judge and two otJber 
members who appointed by the High Commissioner, one on the 
nomination of the Conpany and the other on the nomination of 
the Secretary of State, Ihe Comnission's work was to assign 
sufficient land to Africans for agricultural and pastoral 
purposes. (Ss, 46949). Decisions ofuSmmission wor§ eiibjeot ■ ■■
to review, alteration or reversal by the Secretary of State, ■
within one year. ■
89, African 4^1, No, 309, Rippon to Cameron, 7 Sept, 1894* ■
89a, See African 51?>- Nos, 1,92 & 117A, vhich show that the 
Matebeleland Order as such was to be extended.

II



.Hensons Why the Powers Were not Extended

38

Two events prevented the promulgation of the Northern

Zambesia Order in Council, The first was the ill-fated

Jamieson Raid into the Transvaal in 1095-1396. The Raid

threw the imperial Government into a diplomatic nesl^^nd

greatly affected its attitude towards the Company, The

sccond event was the uprising of the Matebele and the

Mashona in IO96 and 1 0 9 7 ^^  The Imperial Govorni'.ient reacted

sharply to the Raid The Company's autonomy was

drastically curtailed. It was no longer to maintain a

military police force of its own„ An Imperial Deputy

Commissioner was appointed to represent the High Commissioner

for South Africa in Southern Fihcdosia and to commiand the 
(95)

territory's forces0 The Company was to submit its 

resolutions, minutes and orders relating to the administra- 

tion of tho territories to the Colonial Office, The 

Secretary of State was to have access to the Company’s 

records.

90, Gann, k History of Northern Rhodesia, p*77»

91, For an account of the Raid, see van der Poel J. The 
Jameson Raid (Oxford, 0,U,Pr_, 1951)* Although the Imperial 
Government appeared to have been taken ty surprise it is 
thought that Chamberlain, the Colonial Secretary, was 
deeper implicated or at least knew about the preparation 
for the Raid - nee Madden, A, F. "Changing attitudes and 
Wideninr- Responsibilities, 1095 - 1914M (in Kie Cambridge 
History of the British Empire, Vol. 3, p. 35^* See also 
same, pp. 357-361 for a short and informative account on 
responsibility for the Raida See further Pakenham, E. 
Jameson’s Raid, (London, Widdenfield & Nicholson, I960).

92, Af ter sorting; out its r.iess, tho Imperial Government 
found scapegoats in som:e officials in South Africa. F. J. 
NcwtP?^ Resident Commassioner in Bcchuanaland;was transferred 
to British Honduras, He later returned to Southern Rhodesia 
and bocamie a champion of self-government. Sir Graham Bower* 
the Imporial Secretary to South AfricajWas transferred to 
Mauritius, In addition six of the leaders of the Raid
were prosecuted for an. infringemicnt of the Foreign Enlist
ment ii.ct, IG70, and eventually sentenced to various terms 
of imprisonment - Retina v. Jameson and Others (1295-6)
12 T,L.R„
93, For an account of the uprisings, see Hole, op.cit ., 
pp. 299-320.
93a, For those reactions, see C„7933 of IO96; C.039O of
1097] and House of Commons Corxiittee of Enquiry Report
H.C. 311 of 1090.
94, See C.O. to B.S.A.C,, 7 Feb., IO96, Noe 19 (African

S. 517)
95, See Instructions to Sir R, Martin, April 1096 -t 
(C.0060 of 1096).
96, Although seemingly effective, in practice it was not 
an effective measure since the Company could file elsewhere 
records it did not want seen.



From non-Government quarters came calls for revocation of the 
(97)

Conpany’s fharter and for stringent control of the Company's
(93)

activ ities ..... The Imperial Government was not however, 

prepared to take the drastic action of revoking the Charter 

as it -was not in a position to shoulder the financial responsi

bilities that would result from such action. ^ ^ )

The /klministration in general in Southern Rhodesia was, 

however, left in the hands of the Corapany but with closer 

supervision by officers of the Imperial Government,

<3
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97. These calls came mainly from the Radical Little Englanders, 
the South Africa Committee, humanitarians and advocates of 
direct rule. Stories that the Company looted cattle from the 
Africans and ill-treated them spread fast - - For these 
criticisms, ">ee Robinson, R.E, "Imperial Problems in British 
Politics 1880-189511- (in The Cambridge History of the British 
Empire, Vol. 3, p. 17 5) and’The South African Questions", a 
summary of Press and other opinions in favour of direct 
imperial responsibility in South Africa (this included Central 
Africa ) issued by the South Africa Comittee (in Carnarvon 
Papers. * P, R, 0, 30-6/131),
98. For instance, Sir John Gorst, a Tory imperialist}had 
accused the Government of having little control over the various 
Chartered Companies to prevent them from quarrelling with native 
Chiefs and stated that while the Government had little control 
over them the Companies had much influence ever the Government 
to force it to come to the aid of their aggressive native 
polices (precautionary measures in Bechuanaland Protectorate
in 1893 - 4 had cost the Treasury £80, 000) • Sir John, warned 
that the policy of Chartered Companies ’’seemed to be one of 
drifting into national responsibilities "which would lead to 
"some national disaster" - House of Commons, 8th September,
1893, "Hansard 4th Ser,,, ■ XVH1, 678. Henry Labouchere had 
equally accused the Company of seizing Mat ebelc land in order 
to bolster its falling credit, Rippon denied this charge - 
House of Commons, 9 Nov. 1893, Hansard. 4th Ser., XV111, 554.
52- Robinson, R, E,, op.cit. . p*175y C.7933, No, 13, Coloni.al
Office to B.S.A. Co., 31 December, 1895, gives the inpression 
that tho Imperial Government would have revoked the Charter 
if the Company were privy to the raids, but African 517* No, 13 
Telegraph Chamberlain to Robinson, 1 Feb, 1896, shows that 
Chamberlain was ’Anxious to avoid .injuring commerical interests 
of shareholders", The main reason was, however that the 
Government had no money to take over the territory, Milner, 
the High Commissioner for South Africa, agreed that "Treasury 
principles would starve Rhodesia - that is one great reason
for keeping the Company u p "--Headlam C.K. The Milner Papers
1897-1905 (London Carsell, 1931, 1933) 2 Vols, Lord Selborne, 
the under-Secretary of State for the Colonies insisted that in 
any arrangements "We must at all costs steer clear of saddling 
on Her Majesty's Government any responsibility in the public 
mind, direct or indirect, for the finances of the B, S.A, Company" 
ibid. , p, 122, Selborne to Miner, 11 November, 1897.

100, For a reconstruction of administration in the territory 
between 1896 - 1898, see Palley, op.cit ., PP. 128-155.
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Even when, in 1093, the constitutional position of Southern 

Rhodesia was enhanced by the Southern Ehodesia Order in 

Council, 1C9 3<10liU Imperial Government appointed a Resident 

Commissioner as an Imperial watchdog over the Company's 

Adciinistration;. He sat in the Government, but without a 

vote*

The Jameson Raid doomed the Company’s chances to gain 

more powers, Tne African uprising (in Southern Rhodesia) 

made the British Government unwilling to entrust the company 

with power over another large African population on the 

pattern of the powers it enjoyed in Southern Rhodesia, 

Accordingly the claims which the Conpany had lodged to take 

over the administration of Bechuanaland were first post

poned and then dismissed, The North Zambesian Order in 

Council was shelved and then abandoned, ^ ^ I n  January, 

lu97* the Colonial Office wrote to the Foreign Office:

"In consequence of the Jameson Raid and the decision of Her 

Majesty's Government to suspend the assumption by the B,S,A. 

Company of further administrative responsibilities for the 

present the Company cannot now be invited to send up a 

British Resident with a view to negotiating a treaty with 

Lewanika for administrative purposes, in. fact, the

Colonial Office had even begun to doubt the validity of the 

Lochner Concession and whether, even if it ware valid, it 

conferred any administrative powers at all, 3he Concession 

had not been i-atified ty the Foreign Office, The sweeping 

trading monoplj it conferred was in conflict with the provisions 

of the Charter, The £2,000 annuities to Lewanika had not been 

paid. The Conpany had, in fact, up to then not carried out 

any provision bf the Concession, Its only value had been to 

keep the Porkvgueso out.

With all this background taken into consideration, 

it was decided that tho area north of the Zambezi should have 

a different constitutional arrangement. Administration of the 

territory by the Company under supervision of an laperial 

officer wielding more powers than those exercised in Southern 

Rhodesia,, was considered the most appropriate course to take*

footnotes are on page 41*



41.

101. See ibid, > for analysis of this Order,

102. Rhodes had in 1394 claimed that by right of conquer ft  ho 
borders of Matebeleland should be extended to cover the dispute

areas between Khama and Lobengula, The Colonial Office at 
that time had rejected the idea (Afridan, 4&4> 44? and 45) 
Rippon to Loch, 13 Nov, 1394) but later changed in favour of 
the idea provided certain guarantees were given (African 434,
No. 55, 30 Nov, 1394)» end of that year the Company had 
persuaded the High Commissioner to delegate to it his powers 
in the disputed territory, see (African 434, No. 73, 11 December, 
1394). In fact, the Conpany wanted all Bechuanaland J’.'or the 
Imperial Government's attitude after the Jameson Raid, see 
African 493, No. 255, Colonial Office to B.S, A, Co., 13 Jan.
1396J African 517, No. 67, 14 March, 1396; Arican 559, .Np,.294 
Colpniali office, t!b"B.>S, A, Co., 10 August, 1393. Ihe High 
Commissioner's proclamation transferring Montsioa’s and 
J.Kaning's lands tfo the Conpany was revoked - see High 
Commissioner's Proclamation, 3■Feb. 1396, The Conpany was, 
however, later given title to the ffoilway Strip - Ee 
Bechuanaihand Protectorate (lands) Order in Council of 16 May, 
1904 and the High Commissioner's proclamations of 7 Feb. 1905,
7 June, 1905 and 30 June, 1905. In 1909 when the South Africa 
Act was enacted it contained a provision for the transfer of 
the Protectorate to the Union of South Africa and the Conpany 
was told it could not be transferred to Rhodesia - Afriean 
1003, No. 7, 23 April, 1913.

103. See e.g. F.O, Conf. 6351, Colonial Office to Foreign 
Office, 4 April, 1396 and No. 356, Encl. 1, p. 362, Colonial 
Office to Foreign Office, 16 Jan, 1397.

104. 'No. 356, Encl. 1, p .362, at p. 366, Colonial Office to 
Foreign Office, 16 January, 1097.



35 4 °
-?ho first Administrator in NortbJtagternJhcrflQgia

Lewanika became impatient about the failure of the Coup any 

to send a Residents The King was -worried about Portuguese 

penetration of his territory and about his undefined and, 

therefore, uncertain position vis - a-vis the British Queen,

The British Government sent an officer, Major Gool-Adams, in 

1896 to reassure the King that he was indeed under British 

protection, Lewanika, despite his discontent with the Company, 

confirmed the Lochner Concession,

Towards the end of 1397 the Company sent 27 year old 

Caryndon (Rhodes * Secretary in 1096) as Administrator in North- 

Western Rhodesia, He was to be responsible to the Foreign

Office, The Company was to have little to do with him.

Coryndon immediately sought to assure Lewanika that he was in

deed under British protection. He wrote to Lewanika:- ."You 

are definitely under British protection. You gave a concession 

to the British South Africa Company. Afterwards you were 

afraid you had sold your country. Do not believe this: You

have not sold your country",

-t .... •

105. Goo Id-Mams to H,C,, 13 April, 1897 • C,*0, Conf, Print -
African (South) 686, Enel* in. No, 85.

106. He was accompanied by a Secretary (Frank Vigers Worthing
ton) and an escort of only five policemen - too small a 
contingent to inpress Lewanika and his people,

107. R.T. Coryndon to Secretary of State, Foreign Affairs,
25 November, 1697 - African (South) 686, Enel, in No. 101, 
cited also in Stokes and Brown, op.cit., p. 269.
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Hogotiations on tho Administration of Northern. Rhodesia
111 May, 1393, the Cojgpany suggested to the Foreign Office

that its territory north of the Zanbezi should be divided into 

two - Horth Western Hhodcsia and North — Eastern Rhodesia.

Each territory was to be under a deputy administrator. The

Deputy Administrator in North-Western Rhodesia was to be

responsible to the Administrator of Matebeleland while the

Deputy Administrator in North - Eastern Rhodesia was to be

answerable to the Administrator of Mashonaland. Ihe Conpany

also suggested that Roman Dutch law should apply in both

territories as was the case in Southern Rhodesia. The Foreign

Office was not opposed to splitting of the territory but it

objected to the argument that Northern Rhodesia should become

the furthermost South African frontier,It also rejected the introduction

of Roman Dutch law on the grounds that the region was not 

healthy for White settlement and that consequently, as in

The negotiations dragged on until 1399. In the meantime, 

towards the end of 1393, the constitutional position of 

Southern Rhodesia was settled by the Southern Rhodesia Crder 

in Council 1393, ^^"^The Order provided for a Legislative 

Council of four elected members and five members nominated ty 

the Conpany. The Administrator^"^ was to be the chairman and 

was to have a deliberative and a casting vote. There was 

also to be a non-voting Imperial representative (the Resident 

Commissioner) in the Council. Ihere was to be^an Executive 

Council and this was to be the old Advisory Council. Its 

membership was to coup rise the Administrator (as President), 

any other Administrator, the Resident Commissioner and four 

members appointed for three years and removable by the Company, 

with the consent of the Secretary of State, The elected 

members of the Legislative Council were-to be elected under a 

franchise admitting only male persons over the age of twenty- 

one years who were British subjects by birth or fcjy naturaliza

tion or who had taken an oath of allegiance. In addition an 

applicant was required for the six months preceding the 

application for registration to have either occupied a 

building ̂ ' ^ i K  the electoral district of the value of £75 

or owned a mining claim or received wages at the rate of not 

less than £50 per year. He was also required to be able to 

write his name, address and occupation.

The Legislative Council was empowered to make lavra "for 

the peace, order and good government of Southern Rhodesia1'*

This conferred wide legislative powers upon the Council, In 

R. v. MeChiery^ '^ In n e s  J.^. said of the provision; "The words 

are very wide and confer the amplest powers of legislation, for 

they cover the entire conceivable area of political action, f114a,)

See over page for footnotes 103 to 114 a.
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1,08. B.S.A.C, to F.O, : 6 May, 1595 - African (South) 559, Encl. 
•in No, 172,

109. F.O,- to C,0,J? 14 May, 1595 and F.O, to C ,0 . : 22 December, 
lo9o (in.Further Correspondence . . . African (South), No, 559.

110, For an account of the reconstruction of the constitutional 
position of Southern Rhodesia including an analysis of the 
Order in Council, see Palley, op. cit.. pp. 125 - 155,

111* There was now to be one Administrator for the whole 
territory.

112, Cormiunally or tribally held property was not included in 
this qualification. Where, however, a building had the value 
of £75».excluding communal land, it satisfied the requirement - 
see High Coimiissioner's Proclamation 17 of 25 November, 1095, 
Sections 3, 4 and 5. Africans were not barred from registering 
as voters provided they had the qualifications, Ihe Chief 
Secretary informed the Imperial Secretary on February 26, 1905, 
that after examination of the voters' lists in 1904 it was. 
calculated that about 50 voters were A fricans - their names 
being the only guide - Palley, op.cit. . p .136, Nofca 2* .

113. The franchise remained the same until 1912 when the 
property and income qualifications were raised to £150 and £100 
respectively.

11/).. 1912 A.D, 199 (S,R.) 1912. 5. E. 50,

114a. At 220 (A,D»)



There were, however, some limitations on the power of the Council, 

First, it could not enact n law repugnant to the Order in 

Council, Secondly, it could not icpose customs duties above a 

laid down scale, Thirdly, it could not enact a law inpesing 

conditions or disabilities on Africans which were not equally 

applicable to Europeans except with the consent of the Secretary 

of State, k* )jn R.v.McChlery, Vincent J. held that such 

consent must in 11 the absence of proof to the contrary be 

assumed, M This view was upheld on appeal. 0 ^

The Legislative Council was, however, not given the powr 

to legislate for the north of the Zambezi. Miner, the new High 

Commissioner for South Africa, was a strong believer in the 

maintenance of the Imperial factor in territories. While he 

was prepared to see the Conpany act as an agency of administra

tion in Northern Hhodesia, he strongly believed that the

Zambezi was “the natural northern boundary of what will some
" (IIS)

day be self - governing British South Africa, He felt that

the ultimate goal for the north could not be white settler 

rule but a Crown dependency on "the line of development of 

Uganda and the Niger Protectorate rather than of Zululand or
n(2l5)

the Transkei. v 'He urged that the source of legislation sfior 

Northern Rhodesia should be the High. Coimiissioner for South 

A frica and not the Southern Hhodesia Legislative Councilf^^

23 45

114 b. The Order in Council, however, permitted certain types 
of legislation inposing disabilities and conditions on Africans 
not applying to Europeans - e«g. legislation preventing 
Africans from possessing firearms or consuming European liquor,

114 c. At 204 (A.D.)

115, Milner to Chamberlain: 5 dpril, 139% African (South)

574, No. 114.

116, Ibid,

117, Ibid.'. See also Chamberlain to Milner: 1 July, 1399,
African (South) 574, No. 203, where Chamberlain eixpressed the 
opinion that since the boundary with Portugual was not yet 
settled, it would be unde ‘Sirable to entrust the Conpany with 
the administration of Barotseland.
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The Lawlev Concession

Milner was of the opinion that the Company would exercise 

in North-Western Rhodesia only those powers granted to it by 

Lewanika, Ihe Company, on that assumption too, had renegotiated 

the Lochner Concession vdth Lewanika^ at tho.Victoria Falls in 

June^_ 1595 „ A ,  new concession - the Lawley Concession - resu 

The New Concession repeated the clause in the Lochncr Concession 

that nothing in the agreement was to affect the constitutional 

position of the King - his power and authority. The Company, 

however, gained new rights. It was now able to make land 

grants to white farmers "in any portion of the Batoka or 

Mashukubumbwe country,’’. The farmers were, however, first to

be approved fcy the King, Secondly, the Conpany acquired

adn'dnistrative powers to deal vdth '’all cases between white 

men and between -white men and natives, it being clearly under- 

stood that all’ cases betvieen natives shall be left to the 

King to deal with and dispose of".

Splf -Vof the _To— * torr _

At the end of 1599 - nearly ten years after the signing 

of the Lochner concession - the area North of the Zambezi was 

now in a position to have a firm constitutional set-up0 The 

territory was split into two - North-Western Rhodesia and North 

Eastern Rhodesia* It is perhaps necessary here to relate 

briefly how the name Northern Rhodesia originated. The rather 

vague term "the British sphere north of the Zambezi" was 

replaced by the name "Northern Zambezi a". On fey, 1595, the 

Company's Administrator at Salisbury had issued a proclamation 

stating that the Company's territories should be collectively 

known as "Rhodesia" ̂ ^ a n d  divided into three provinces - 

Matebeleland, Mashonaland and Northern Zambezia, This pro

clamation x\ias subsequently disallowed but at the end of 1595 

the use of the name "Rhodesia" was sanctioned for postal

purposes0 Two years later the public was informed in a 
(121)

Government notice0 'that the Secretary of State had 

approved the use of the name "Rhodesia" to denote the 

chartered territories, On July 19, 1597, the Foreign Office 

agreed to the Company’s suggestion that the territories in the 

North of the Zambezi should be known collectively as "Northern 

Rhodesia," It was from that date that the official use of the 

name started,

1150 Ehcl. in B.S0Ae Co. to Col. Office: 9 April 1900 (in Further
Correspondence - African (South! 656„
119. Soo African (Sodth)„656, Enel, in-Ho* ll6c
120. The name was coined ty adding "i" and "a11 to "Rhodes",
crowned as the founder of the CoJipany's territories*
121. G/N, No., 52 of 1597 in B0S,A. company Govt„ Gazette, No.lJ+0
2 June, 1597* P.l«



After the territory had been split into North-Western 

Rhodesia and North-Eastern Rhodesia, Wo Orders in Council — 

the Barotseland North-Western Rhodesia Order in Council and 

the North Eastern Rhodesia Order in Council - were enacted on 

November, 1399 and 29 January, 1900 respectively. The two 

Orders provided for the machinery of government in thei'r 

respective regions,

'Bowers of the 'Company in rloFbh—Vfegiorn Hhodociai

In North-Western Rhodesia the Administration Was to be 

vested in an administrator nominated fcy the Company and appointed 

ty the High Conwissioner, Judges and magistrates were to be 

appointed in the same way. Ihe High Commissioner was empowered 

to make proclamations for the administration of justice and the 

raising of revenue (including imposition of taxes and customs 

duties). In issuing such proclamations the High Commissioner 

was to take into account suggestions or requests made by the 

Conpany but he was not to be under any obligation to accede to 

such suggestions or requests. Ihe Conpany was, however, to 

have effective power of legislation concerning revenue. No 

proclamation concerning the raising of revenue was to be issued 

without the previous approval of the Company, Customs duties 

were not to exceed those of the South African Customs Union, 

English law and not Roman Dutch Law was to be the law of the 

two territories. An analysis of the Order shows that the High 

Commissioner was the real legislator for the territory. The 

Conpany had very little legislative authority. The Administrator 

had no Advisory Council, Much of his legislative work was to 

issue notices putting provisions of proclamations into effect. 

Under the new arrangement, however, Coryndon was promoted to 

full administrator as from September 15, 1900, He was to be 

responsible to the High Commissioner and not to the Administrator 

in Southern Rhodesia as had been previously intended ty the 

Coup any,

3he new constitutional position affected the efficacy 

of the Lawley Concession. In so far as Administrative and 

governmental powers were concerned, the Concession had been to 

all intents and purposes superseded. In May, 1900, the 

Colonial Office informed the Conpany: "In fact for many of the 

purposes of the concession, the Queen’s authority has already 

taken the place of that of Lewanika, and the grants to be 

made ty him will only be operative so far as they are ratified 

ty Her Mijesty or are not incon sistent with the Order in 

Council, h^ 22)This meant that Lewanika could no longer freely 

grant administrative powers to the Conpany as had been envisaged 

ty Miner and the Conpany viien it concluded the Lawley 

Concession, The Company could no longer look to Lewanika or to 

the Concession for powers.

The Orders in Council of 1899 and 1900



Both the Conpany1 s and Lewanika’s powers had to be in confirmity 

with the Order in Council, As Eric’ Stokes puts it: "Henceforth 

Lewanika's authority rested formally speaking, on sufferance and 

not autochthonous right11 ̂ 12-^In fact, the Imperial Government 

had refused to approve the Lawley Concession on the grounds that 

the original document did not have Lewanika's signature. There 

were also other technical reasons in addition to the absence of 

Lewanika's signature which influenced the Government not to 

sanction the concession.

The lcvnn0:d Concession of 1900 

Ihe Government's refusal to sanction the Lawley Concession 

made it necessary that the Company should negotiate with Lewanika 

for a new concession which would be fully in conformity with the 

Order in Council, A ccordingly, a new concession - the Lewanika 

Concession - was concluded on October 17,1900 at the Victoria 

F a l l s T h e  now concession was very unfavourable to Lewanika, 

particularly in respect to tho subsidy to be paid to him. It 

came down to £050 from £2, 000, The Conpany obtained Mthe right 

to make grants of land for farming purposes in any portion of the 

Batoka or Mashukulumhe country to white men approved ty the King11 

but the existing native gardens and cattle posts were not to be 

interfered with. The mineral rights of the Conpany were to be 

exercised subject to non-interference with the mines already being 

worked ty the natives, Coillard, who had taken active part in all 

the three Concessions, refused to sign the new concession on the 

grounds that it was unfavourable to the Barotsii'^Qn November 

23,1961, the Inperial Government approved the new concession with 

stringent conditio&s?^First, the concession was not to be damned 

as conferring upon the British South Africa Company ary rights 

inconsistent with the provisions of the North-Western Rhodesia 

Order in Council, 1399, or with any legislation which had been en

acted or was to be enacted by the High Commissioner in terms of 

the Order in Council, or with the charter of the Conpany or with 

any supplementary charter which had been or might thereafter 

be granted to the Company, Secondly, nothing in the Concession 

was to be held as curtailing the exercise by or on behalf of His 

1% jo sty's Government of any rights and powers for the adminis

tration of Barotso land for the time being enforced. Thirdly, 

none of the privileges purported to be conferred by the Concession 

was to be alienated by the Conpany without the consent of His 

Majesty's Government signified in writing by a Secretary of State,

This did not, however, apply to the right to search for, dig,

win and keep minerals. There were two other minor conditions,

122.C,0. to B.S.A. Co., 0 May, 1900, para, 4- African (South)
656, No, 65,
123. Stokes and Brown (ed,), op,cit, tp,271«
l24..The Concession is printed as an Appendix: in Gann, The Birth  ̂
of a. Plural Society, pp. 215-220,
125. F, Coillard to K, Mackintosh: 20 October, 1900 (in C05/l/l/l,

f 1S14-1o19, Nat, Arch, MS,),
126, The approval is printed as an Appendix below the Appendix
mentioned in n. 124 above.
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.Tho_Powqrs_of tho kompggy -in Jiortb-E-r;tGr_a_Rhnrir.«-i.n-

In North-Eastern Rhodesia the administration was also

placed in the hands of an Adninistrator— "the Lord High Bvery- 
(127)

thing" as the settlers later used to call him, Unlike the 

Adninistrator of North-Western Rhodesia, the Administrator of 

North-Eastern Rhodesia was appointed ty the Company and 

approved try the Secretary of State,, Provision was included in 

the Order in Council for the establishment of an Administrator's 

Council -when the Company's Board desired to do so, This 

provision was never utilised, Ihe Administrator was empowered 

to make regulations for "the rdmini strati on of justice, the 

raising of revenue and generally for„,, r.peace, order and good 

government" but not for anything connected with the raising 

of a military police force. The regulations were to be subject 

to tho approval of Her jfejesty’s Commissioner for British Central 

Africa (Nyasaland) and to disallowance by the Secretary of State, 

The Corxiissioner could initiate legislation by means of 

instrumonts called "Queen's Regulations” which the Queen could 

disallow, The Commissioner was responsible fcr the control of 

the military police force,, Ihe Order in Council also provided 

for the establishment of a High Court which was to administer 

English common law save -whore it was modified ty local 

legislation. The judges were to be appointed by the Conpany 

subject to the approval of the Secretary of State0 Magistrates, 

on tho other hand, were to te appointed by the Administrator 

and such appointments had to be consented to by the Commissioner, 

Ihe Administrator was also to appoint Uative Commissioners and 

assistant native commissioners.

The Conpany was required ty tho Order in Council to assign 

sufficient land to tho natives for their use. suitable for 

agricultural and pastoral needs, together with a fair and 

equitable proportion of springs and permanent water. Africans 

were to acquire and sell land on the same basis as Europeans, 

but sales ’ey Africans were not to be recognised unless sanc

tioned ty a magistrate who had to satisfy himself that the 

African understood the nature of the transaction and that he 

obtained a fair price for his lando Regulations made in the 

territory voere to apply to all races except in a few 

stipulated cases or where the Secretary of State approved it,

The Order's provision in this respect read: "No conditions 

(or) restrictions shall without the previous consent of the 

Secretary of State be imposed upon natives fcy regulations 

vhich do not equally apply to persons other than natives save 

in respect of firearms, ammunition, liquor or any other matter 

in respect of which a Secretary of State, upon the recommen

dation of the administrator thinks fit to authorize ty 

regulation." African customary law was recognised ty the Order,

127. C ,uin. h Hintnry of Northern Rhofle_aia. pa 93„

T
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Where a civil case was betw3en Africans the High Court and 

the magistrates courts were to be guided ty native law as 

long as it was not repugnant to natural justice and morality 

or to any recognised legislation. Polygamous marriages 

aocording to native law were to be regarded as valid, All 

legislation enacted for the territory was to respect native 

law and custom provided such law and custom was not inconpat- 

ible with the due exercise of Her Majesty's power and 

jurisdiction, African chiefs did not receive official recog

nition in the Order, They wore, howver, left to rule without 

much interferenee. The Order also contained economic provisions. 

Customs duties could be levied but, like in North - Western 

Rhodesia, they wore not to excced the tariffs in force in the 

South African Customs Union, The mineral rights of the Conpany 

were recognised,

Bb  aso fig 'for Granting-tho Connnny Loss Power in ITorth-W o stopi f̂ihoctesin

It can be seen from the above accounts that the Conpany enjoyed

more power in Worth-Eastern Rhodesia than it did in North-Westem

Rhodesia, TWo reasons accounted for the severe limitations of

the Company's power in North-Western Ehodesia, The first reason

was that the boundary question with Portugual was still a fluid 
(123)

matter; In July, 1899,, while negotiations with the Conpany 

ware still in progress, Chamberlain had written to Milner that 

while the Portuguese boundary remained unsettled, it was not 

desirable to entrust the Conpany with the administration of 

BarotseliM?^ VJhen the Inperial Government, therefore, finally 

agreed to have the Company administer Barotseland, it thougjrfc .’ t 

necessary not only to apply close control, but also to limit the 

administrative and legislative powers of the Company, The 

second reason ^ d  ^  ^

ful King and /lid not have serious conflicts. These two reasons 

were not present in Worth-Eastern Ehodesia, That territory 

largely bordered British Central Africa (Nyasaland) and for 

very short distance Portuguese East Africa and German East Africa, 

No chief in this territory had the status and power of Lewanika 

both in authority over his people and in treaty relations with 

the Conpany and the British Government,

125, For literature on the boundary question, see Award of H.M, 
the King of Italy Respecting: the Western Boundary of the Barotse 
Kingdom, 1905 (CoI.25£4)s A greement Be tween Great Britain and 
Portugual* Prolonging the Modus Vivendi of 1893 Respecting the 
Boundaries of tho Respective Spheres of influence North of the 
Zambezi 1096 (C.797l)s Agreement between Great Bri&in and 
Portugual Relative to Spheres of Influence North of the Zambezi 
l£93 (C.7032)? Declaration Between the United Kingdom~and Portu
gual Regarding Boundaries in Central Africa ‘(Barotseland) 1966 
?cd.3731)> Notes Exchanged Between the United Kingdom and Portu
gual Confirming the Protocol Signed at Cape Town. March 5. 1915, 
Defining a Section of the Frontier Line Between the Portuguese 
Colony of Angola and Rhodesia- (Lisbon, Nov,3> 1925) (Cond,;256f3)

129« Chamberlain to Milner, 1 July, 1099 - African (South) 
574, No, 203.



PcvoEB.of ,tfa« InteoElâ . (Worment'

On paper the Imperial Govorrunent retained vast powers 

in both territories, more so in North-Western Rhodesia, "In 

practice, however, it exerted only very limited influence, 

and the elaborate differences between North-Eastern and North- 

Western Rhodesia provod to be of no iraportancel^^The Imperial 

G over mien t rarely initiated a ry administrative action in both 

territories. Whenever it did initiate anything, it always did 

so with the consent of the Conpany, Its role became more and 

more ,!-a negative one: that of stepping serious abuses, 11
Ihe Imperial Government1s failure to use its powers stemmed 

from two reasons. The first reason was the British constitu

tional tradition of allowing express powers to be supplanted 

ty practice, The second reason was the absence of represents 

tivcs of the Imperial Government in the two territories. The 

Inperial Government depended on information from the High 

Commissioner for South Africa (in the case of North-Western 

Rhodesia) and the Commissioner for British Central Africa (in 

the case of North - Eastern Rhodesia), Ihe Commissioners, in 

turn depended on information from the administrators, who 

were, despite their mode of appointment, Company enploye^s^^

THE ADMffllSTRATOE APPARATUS

While it would be outside the context of this study to 

give details of the administrative and judicial machinery 

established after the coming into operation of the Orders in 

Council, a brief review of such machinery would be appropriate,

A civil servicc was established in both territorieii^^Among 

the officials immediately appointed were Mative Commissioners 

or District Commissioners - the most important officers of the 

time in tho task of extending European administration to the 

Africans, Ihe North-Vfestern Hhodesia civil service was modelled 

on the Cape Colony system and most of the early officers came 

from the South, In North-Eastern Rhodesia the service was 

patterned on that of British Central Africa (Nyasaland) and 

Codrington, the Administrator, preferred officers from England 

to local or South African personnel, Codrington had acquired 

a dislike of South Africans from his former chief - Johnston - 

who strongly felt that South Africans were "without any concept 

of justice where natives are concerned, 11

130, Gann, The Birth of a Plural Society, p.64*

131, Ibid.
132, Ibid.
133, For the establishment of the civil service in both terri
tories, see Gann, A History of Northern Rhodesia, pp. 96-97.
134, See Sir H, Johnston to Lord Salisbury, end, in Sir, H, 
Johnston to Foreign Office: 31 May> 1^97> (in F ,0, 2/120) •
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a High Court was established in each of the two 

territories* Below the High Court were magistrates courts. 

District Commissioners were also empowered to hold court. A 

police force was constituted in both territories. In North- 

Western Rhodesia, Coryndon (the Administrator) at first main

tained only a White Police Force composed of members of the 

British South Africa Police - - the Company's Police Force in 

Southern Hhodesia, However, as problems of law and order 

increased, more policemen were required. Consequently, in

1901, the Barotse Native Police was established under the 

command of Colin Hardin^-^In North-Eastern Rhodesia the 

North-Eastern Rhodesia Constabulary was constituted and 

comprised African non-conraission0d officers, a European 

Commandant and a Quartermaster, In 1904 the Constabulary had 

500 policemen. In both .territories the Police Force did not 

do only normal police w^rk but also military duties. In fact, 

they were more in the nature of military than civil police . 

forces. They performed numerous military functions, including
(1^6)

campaigns against the still unsubdued chiefs.

African chiefs were not officially recognised. In theory 

the Conpany exercised direct rule in both territories, Ihe 

district commissioner was responsible for his district. In 

practice, however, the chiefs became part of the administration. 

They continued to rule their people and dispense justice as 

before, Ihe Conpany found it cheaper to use them. There was 

also the question of a dearth of persons of administrative 

experience in the small European community of the country.

Ihe use of the chiefs filled this need. The Conpany later 

empowered them to collect taxes from their people, paying (^37) 

them a small reward of seven shillings and sixpence per month,

A frican taxation - the hut tax as it was called - was introd

uced at a very early stage. In North-Eastern Rhodesia it was 

introduced in 1900 (soon after the coming into force of the 

Order) and enforced at once. In North-Western Rhodesia it 

was authorized a year later but collection was deferred until 

1904 in order to allow the administration to get firmly 

established first. When collection began in 1904 it was not 

extended to all areas but ty 1913 this had been achieve

135. See High Coauissioners Proclamation No, 19 of 19Q1*, dated 
August 3l/ 1901, providing for the establishment of the police 
force. See Also High Commissioner's Notice No.15 of 1901 of 
7th September 1901, providing for regulations, for maintenance 
of discipline in the force and notice No,l6 of 1901 of the 
same date appointing Colin Harding as Commandant. T,Harris and 
F,C, Macaulay as Sub-Inspectors,
2&-  For short accounts of the establishnient of the police 
forces of the two territories, see Gann, A History of Northern 
Rhodesia,pp. 97-93! Bretsford, op.cit, PP.660" et.se:.,

Gann, A History of Northern Ehodesia. p. 153«
133, For an account on taxation, see Gann, ibid. , pp. 101-105, 
The Birth of A Plural Society, pp. 76-91.* See same for ceasons 
why taxation was introduced. Apart from reasons of revenue  ̂
it was to forcc Africans to work for European farmers.

5?
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From these humble beginnings the administrative machinery • 

expanded rapidly, North-Western Rhodesia and North-Eastern 

Rhodesia remained separate until 19H« During that time more 

missionaries entered Northern Rhodesi!^'^The railway line

(143)
reached North-Western Eh ode s ia ^ ^ ^  Farmers and traders m  j, s

increasec^^ Miners began coming i ^ " ^  Urban life started.

All. this meant increased administrative problems and the

problems were made more acute ty the separation of the

territories, which tended to duplicate officers,

AMALGAMATION OF NORTH-WESTERN AND NORTH-EASTERN RHODESIA

As a result of the increasing administrative problems, the

Company began negotiations vdth the Imperial Government to

have the separation which it had asked for in 1090 ended* Ihe

sepration came to an end in 1911 and the two territories were

amlgamated, Ihe amalgamation was effected ty the Northern

Rhodesia Order in Council 1 9 1 1 } ^  The Order resembled the North

Eastern Rhodesia Order in Council, 1900, in its provisions. It

provided for a single AdministratoP"^^ for the whole territory,

a High Court and most of the features in the North-Western and

North-Eastern Rhodesia Orders in Council, The High Commissioner

for South Africa became the only Comrrdssioneresponsible for

the amalgamated territory, A Resident Commissioner to be

stationed in Barotseland was appointeds He became the Imperial

Government's man on the spot in Northern Rhodesia as a vihole,

Ihe Company Government's legislative, administrative and

judicial powers, save for a few modifications, remained the

same, Ihe High Commissioner for South Africa continued to be

responsible for the enactment of major legislation* He could
(l*'5a )

also disallow legislation enacted ty the Company,''' d'His 

consent was required before appointments to, or dismisaals 

from, certain offices. Appeals from the High Court were to go 

to the Judicial Committee of the Privy Council and not to the 

Appellate Division of the Supreme Court of South Africa as did 

those from the High Court of Southern Rhodesia^4̂

139. Gann, A History of Northern Rhodesia, ppa 111-117°

140. See .Ibid. , pp,l25~127j The Birth of A Plural Society,
PP, 127-33,

141. Ibid,, pp,127-130; pp,133-150 respectively*

142. Ibid, , p„117J 117-127 respectively.

143. A History of Northern Rhodesia, pp„ 130-140

144. See Proclamation No.l of 1911 which brought it into 
effect,

145. Lawrence Aubrey Wallace (later knighted) was the first 
Administrator and held the position until March, 1921,

145a, Legislation, consented to or enacted by the High
Commissioner could be disallowed ty the Secretary of 
State,

146. For an account of the judiciary set up by the 1911 Order 
in Council, see Gann, The Birth of A Plural Society,
PP.95-100,



SETTLER REPRESENTATION IN THE GOVERNMENT OF THE TERRI TORI
54

The Northern Ehodesia Order in Council, 1911., vested all 

legislative and executive powers in the High Comrnissioner for 

South Africa and in the Company, Although the Order in 

Council, permitted the establishment of an Advisory Council 

of the type established in Southern Rhodesia by the Matebele- 

land Order in Council, 1094.? ne such institution was estab- 

lished in the territory until 1910. Until then the settlers 

had no representation of any form in the government of the 

territory although they paid taxes. Tho establishment and 

the powers of the Advisory Council and the constitutional 

developments that followed will be fully discussed under 

Chapter Four.

EVENTS LS,J)ING TO THE TERMINATION OF COMPANY PJJLE

The coming of increased numbers of white farmers, traders 

and miners into Southern Rhodesia and Northern Rhodesia was 

the beginning of the Conpany's troubles in its administrative 

relations with the settlers. The settlers soon took to 

politics. In Southern Rhodesia the establishment of the 

Legislative Council by the Order in Council of 1093 had given 

inpetus to settler political activity. In Northern Rhodesia 

settler political activity did not begin until after the 

amalgamation of North-Western and North-Eastern Rhode s i i ^ ^

One of the issues that generated settler hostility against 

the Conpary was land.. The Company claimed that it had the 

right to dispose of any unalienated land for its own comrtercial 

purposes. Settler leaders contended that it had not that 

right. In Southern Rhodesia the dispute was taken to the 

courts and was only resolved, finally, ty a decision of the 

Judicial Committee of the Privy Council in 1 9 1 0 ^ ^  The 

Judicial Committee held that the Conpany could only dispose 

of the land in its administrative capacity and for the 

purposes of making good deficits incurred as a result of 

administrative expenditurese

147, The man responsible for starting political activity in 
Northern Ehodesia was Leopold Frank Moore (later knighted), 
described ty Gann as a man who was "honest, but narrow minded, 
sometimes Coolly1 in thought and full of prejudice" - A 
History of Northern Rhodesia, p«154» Moore "hated the 
Chartered Conpany with all his might"* To him the Company 
represented an "unholy combination of financial monoply, ■ . 
social privilege and political absolutism" - ibid-. Moore 
traded at Livingstone, the territory's capital, and published 
a newspaper, the Livingstone Mail; He frequently used the 
columns of the newspaper to criticise the Company.

140, In re Southern Rhodesia, (1919) A.C. 211,



It will be recollected that the Charter granted to the 

Company in 1009 was to run for twenty-five years, Ihe 

twenty-five years wore to cor.ie to an end in 1914,

Preparation for the review of the Charter began early.

The Company charged its Manager, H.W. Wilson Fox, to 

prepare- a series of memoranda on various topics which would 

be raised at the review^^Tho pending review of the Charter 

gave momentum to elements opposed to Company rule,

Despite strong opposition from the settlers, the Charter 

was renewed for another ten years. Unis and the oubroak of 

tho First World War slowed, down political activity both in 

Northern and Southern Rhodesia,

Iho end of tho war brought with iu economic problems 

throughout the world. Faced with an economic slump, the 

Company became more concerned with the fate of its share

holders than with that of the people under its control. It 

was prepared to relinquish its powers of government if its 

deficits could bo made good by, and if it could get 

adequate payment for its property from, the new governments 

in Northern and Southern Rhodesia*

Iho willingness of tho Company to hand over the Administra

tion provided it obtained a fair price for its property, 

shifted the emphasis of settler politics from wresting the 

government from the Conpany to what form of government should 

replace that of the Conpany.

149. The most important of the memoranda produced by Wilson 
Fox was: - Memorandum.. on Constitutional. Political,
Financial and Other Questions Concerning Rhodesia (printed for 
information of the Board of the British South Africa Coi:pany, 
1912), Ihe Memorandum contained a history of the Conpany's 
territories and the relevant documents were included as 
appendices. For the political structure of Rhodesia at this 
time>soe Rolin, H, Les Lois ot I 1 Administration de la Bhodesie 
(Establishments, Emile Bruiyl'ant, 1913). Unfortunately this 
excellent work has no English translation. Sec also Hone,
P,F, Southern Rhodesia (London, George Bell and Sons, 1909)*

150, An organisation called the Rhodesia League was formed 
in Southern Rhodesia to oppose the renewal of the Charter,
It launched a vigorous canpaign for the introduction of 
popular government in the territory. Some of the publications 
issued try the League are:- Rayner, A.C, Should Charter
Jldministration bo Abolished? (1914)? Manifesto Issued By 

Tho Executive Committee Of The Rhodesian League (1912)* and 
Report of tho Meeting Held At Salisbury By Members of Ihe 
Bulawayo Branch Of The Rhodesian League (1912)~

In Northern Rhodesia agitation against the renewal of 
the Charter was confined to a small number of settlers led 
by Moore. In 1913 tho Farmers’ Association was formed but 
it was not formed to fight against the renewal of the Charter,



Several courses -were open: (l) Southern and Northern

Rhodesia could become a Crown Colony under Imperial rule;

(2) the two territories could join the Union of South Africa;

(3) Southern Rhodesia alone could join the Union of South 

Africa while Northern Rhodesia joined Nyasaland; (4) 

responsible government could be introduced in both territories 

or in^11 an̂ -lgabated territory; and (5) Southern Rhodesia 

could be granted se 1 f-gover nment while Northern Rhodesia 

became a protectorate.

Settler opinion in both Southern and Northern Rhodesia

was sharply divided. Three schools of opinion existed in

Southorn Rhodesia. Ihe first supported joining the Union of

South Africa; the second supported crown colony govern—

non while the third supported self-government for the 
(153)

territory. In Northern Rhodesia five schools of opinion 

existed. They supported respectively joinjV-C"' ' "1 Union of 

South AfriceJ^^anialgamation with Southern Rhodesia^ ̂  

self-governnent/^'^direct Imperial rule ̂ ^ a n d  a link with 

other territories north of the Zambesi, particularly Nyasa-

land.'1?®

The Company's views wore that Southern Rhodesia 

should join the Union and that Northern Rhodesia should be

split into three parts-----the Railway Belt, the East,

formerly known as North-Eastern Rhodesia and Barotseland and 

the adjoining native reserves. The Railway Belt would join 

Southern Rhodesia. North-Eastern Rhodesia would join Nyasa

land while Barotseland and the adjoining native reserves 

would join the Bechuanaland Protectorate, It considered 

self-government for Southern Rhodesia not financially 

feasible, ^59)

56

151. The low class European and practically the entire 
Afrikaner cormiunity supported Ibhis school, 'Ihe I.ctt class 
European was attracted by the labour policies in the Union 
of South Africa which safeguarded whites from blacks. See, 
however, a warning by J,W, Keller to the railway men, to 
reject joining the Union of South Africa because wages for 
railwsymen were low there, and because strikers were 
punishable - "Responsible Governsnt or Union" (Rhodesia 
Railways Review. October, 1921) pp»l-5« For the Afrikaners 
there were obvious advantages in linking up with the Union 
which was beginning to be dominated by their brethren.
Well-to-do whites supported this school for vaious reasons.
Some felt that the economic life of Southern Rhodesia was 
tied up with that of the Union. Others disliked Imperial 
rule and thought the only way to escape it was by joining 
tho Union, Yet others saw joining the Union as the only way 
to ensure overall white security in the territory.

It should be noted that the South Africa Act, 1909, provided 
for the future incorporation of Southern Rhodesia,

The Rhodesia Union Association was formed to propagate 
the views of this school. For the publications of this 
organisation, see inflections on tho Constitutional Issue (1922) 
Die A frikaner Stem (1922 Ihe Case for" Union (1922) .Fletcher, 
T, Rhodesia and the Union (1922).

Footnotes: 152 - 159 M



152. — ---------------------------------
The Rhodosia League, which had been formed to oppose the 
renewal of the Charter but continued in existence after 
the Charter had been renevcd, supported this school of 
opinion. This school was not, however, very popular 
and it died before the referendum in 1922,

.153. This was the most popular school of opinion and was 
supported by the leading politicians in the territory. The 
Responsible Government Association was formed to campaign 
for the views of this school. For the literature it 
published, see Cripps, L, Responsible Government: facts
and Figures (1919)jCoghlan, Sir Charles Responsible Govern
ment: Two Addresses (1919)JSilburn, P.A. Responsible
Government or Absorption (1922); Manifesto to the People 
Of Rhodesia by the Responsible Government Association.

154. A s in Southern Rhodesia this school of opinion 
comprised mainly the poorer whites and as in Southern 
Rhodesia it was opposed ty the more affluent whites, 
particularly the Ehglish speaking, on the ground that the 
Union would soon be dominated ty the Afrikaners to the 
detriment of the English people.

155. Ehis view had considerable support, particularly in 
the former North - Western Rhodesia, It was however, 
opposed ty some settlers who feared that such a union would 
place the territory at the mercy of the more politically 
and economically advanced Southern Rhodesia. In Southern 
Rhodesia the idea had no support. The Southern Rhodesians 
thought that such a union would delay self-government.

156. This view -was unrealistic in that the European 
population was too small to shoulder the responsibilities 
of self-government. It had also no chance of acceptance 
ty the Inperial Government.

157. Mary farmers supported this school of opinion. They 
pointed at the advantages Europeans, particulary farmers, 
were having in Nyasaland to support their argument,

I 5G, For the views of this school of opinion, see Hether- 
wick, A. "Nyasaland Today and Tomorrow" (Journal of the 
African Society, Vol. 17* No. 65  ̂ 1917) PP. 11-19 ? Gann,
A History of Northern Rhodesia, pp. 187-188; "Africanus 
(pseudonym for fflelland) "Central African Confederation" 

(Journal of the African Society. 1918) pp. 276-306 P 
For a summary of the views of all schools, see Gann, 
pp, 181-183.

159, For the views of the Conpany, see F.D. Chaplin to 
Smartt: 28 Fob., 1921 (CH 8/2/1, f, 2433 - 2445, Nat. Arch 
tfe,)* See also gann, ibid.. p. 185.
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The Imperial Government's view was re floe ted try the new 

Secretary of State for the Colonies, HLlner, formerly High 

Commissioner for South Africa and in that capacity responsible 

for Northern Rhodesian affairs. He had no objection to 

Southern Rhodesia joining the Union without Northern Rhodesia, 

If Southern Rhodesia did not join tho Union he would favour 

its amlgamaticn with North-Western Rhodes ia^^*^ while North- 

Eastern Rhodesia linked with I'fyasaland, Kenya, Uganda and 

Gcrr:m East .J'rica to forn a British Central ufrican 

Protectorate administered by Britain, Milner thought self- 

government fcr Southern Rhodesia was not feasible for

Although tho controversy about the ternination of 

Company rule and its replacement with a new forn of actainistr- 

ation was too complex an issue for most Africans, the Africans 

of Barotscland advocated the removal of Conpany rule fror.i 

their territory,

160, This arrangement was considered in sore quarters as not 
financially feasible. For instance, the Imperial Secretary 
for South ..frica, Herbert J-mes Stanley, thought that a 
self-governing Southern Rhodesia would be too poverty-stricken 
to to able to take over the additional responsibility of the 
Railway Bolt - Gann, ibid,p. loC* The Conpany had earlier 
asked the Imperial Government whether it would be possible 
to raise native taxation in the Railway Belt to the level in 
Southern Rhodesia so that the region would not be a burden 
to any other territory to which it night be joined - p,lo7.
The Imperial Government replied in the negative.

160, In 1919 the elected lumbers of the Southern Rhodesia 
Legislative Council asked the Colonial Secretary for a state
ment as to what proof of fitness in respect of finances and 
other material factors would te considered sufficient for 
self-govcrn.iont, Milner replied that apart from the small
ness of the European population, he did not think the country 
could carry the burden of responsible government - see C.nd, 
5949 of 1939 (the report of the Bledisloe Comission - see 
Chapter 7)*

161, See D, I-ialoola. to P.D. Chaplin: 16 April 1919 (CHS/2/11,
f307-395> Nat,.. .Arch*. iJa,.) t,

162, The Barotse accused the Conpany of not having kept its 
promises to establish schools, industries and transport 
services in the territory (Barotseland), They also 
questioned tho Conpany's land claims and its assertion that 
the Paramount Chief of Barotscland had no authority over 
people outside the area covered ty tho Lewanika Concession.

financial reason jid as Colonial Secretary, he was 

personally not in favour of sotting up a Crcwn Colony 

Administration in the territory,



They demanded that the territories defined in the Order 

in Council of 1$99 as Barotseland-North-Western Rhodesia 

should be placed under His Majesty the King and the Imperial 

Government as a Protectorate Native State with a British 

Resident Commissioner permanently residing at the Paramount 

Chief’s CourC^^

In March, 1 9 2 1 ,^ ^ the Colonial Secretary referred the 

whole question of constitutional changes in Southern and 

Northern Rhodesia to a Committee headed ty Earl Buxton 

(a former High Comnissioner for South Africa and, therefore, 

fully acquainted with Central African affairs,) ^^^The 

Committee issued two reports, one concerning Southern 

Rhode sia^"^^ and the other Northern Rhodesia, (^7 )

1630 Demands that Barotseland should be placed under direct 
Imperial rule had been made from as early as 1907. For a 
s iminary of the arguments of thp Barotse  ̂ see Gann, A 
History of Northern Rhodesian p„ 183-184*

164. In April, 1920, an election had been held in Southern 
Rhodesia and won by those advocating seIf-governmen t,

165, The terms of the Committee were:-

(1)"When and with what limitations (if any) responsible 
government should be granted to Southern Rhodesia.
(2) What procedure should be adopted with a view to working 
out the future Constitution#
(3) Pending the coming into effect of responsible Govern
ment what measures would be required to enable the British- 
South Africa Conpany to cariy on the Administration.

It is also desired that the Coirmittee should consider the 
future of Northern Rhodesia generally and the nature of the 
reply to be returned to the petition; and in particular 
advise:
(1) Whether the question of the British South Africa Company's 
claim to the land and minerals, and to the administrative 
deficits should be referred to the Privy Council for settle
ment, or alternatively,
(2) Whether the claim should, if  possible, be settled by* 
agreement, between the Crown and the Conpany.
(3) Whether it is possible to terminate Chartered Government 
pending tho settlement of these questions, and if not, itfiat 
further constitutional development is possible in the meantime*
(4) Whether a commission, should be sent to Northern Rhodesia 
to take evidence as to the views of the White Settlers on the 
Company's claim, and on an alteration of tho form of Govern
ment, and on the measures to be taken in the event of an 
alteration, to ensure insolvency of the territory.
(5) What steps should be taken in the event of a termina
tion of Chartered Government to safe-guard the interests 
of the natives.11

166„ RLrst Report of the Committee Appointed by the Secretary 
of State for the Colonies to Consider certain Questions 
Relating to Rhodesia (dmcL 1273 of 1921)0 ""

167. Second.............(Gmd. 1471 of 1921).



It recommended self-government for Southern Ehodesia at the 

earliest moment but felt that a referndum should first be 

held on the issue. In regard to Northern Rhodesia, the 

Committee did not recommend the immediate termination of 

Conpany rule. It recommended instead that the Conpany should 

be asked to consider the establishment of a Legislative 

Council for the territory in which the Conpany would have 

an official majority over the elected representatives, of the 

settlers. Its recommendations on possible partition of the 

territory were not very different from those put forward by 

the Conpany but it did not express a final opinion on the 

matter. On the question of the Company's claims to lands 

and minerals in the territory, the Committee recommended, 

that -where these mre doubtful, they should be referred to 

the Judicial Committee of the Privy Council,

Self-government for Northern Ehodesia was ruled out on 

two main reasons. First, the European population was too 

small to be granted the responsibilities that self-govern

ment entailed. Secondly, even if it were large enough to 

shoulder the responsibilities of self-government, such a 

constitutional arrangement would not be in conformity 

•with tho policy of regarding the Zambezi as the further

most frontier of the white-ruled South. Either Conpany 

rule would continue or the Imperial Government would take 

over the Administration.

The report on Northern Rhodesia ms denounced ty the 

Conpany. It was not prepared to establish a Legislative 

Council which it considered unnecessary and a waste of 

money. The Colonial Office, on the other hand, did not want 

the land and mineral rights issues taken to court but it 

insisted that if the British Government should take over 

the administration of Northern Ehodesia then the Conpany 

should surrender its land and mineral rights. Hie Conpany 

did not accept this.

The recoaaendations of the Committee, particularly 

those concerning Northern Rhodesia, were not acted upon ty 

the British Government, Instead negotiations continued 

on how best the Company could hand over the Administration, 

Hie Company had informed the British Government that it 

was no longer interested in administering territories.

Its handing over of the government in both territories 

was, however, subject to acceptable terms of transfer of 

its assets to the new Administrations and retaining its 

land and mineral rights,

The negotiations culminated in the conclusion of the 

Ehodesia Agreement Between the Secretary of State for the 

Colonies and the British South Africa Company (better known 

as the Devonshire Agreement) on September 29, 1923.
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Under the.Agreement Southern Rhodesia was to become self- 

governingf^^In regard to Northern Rhodesia the Agreement 

provided that the Inperial Government would assume the 

government of the territory on April 1, 1924. The Inperial 

Government agreed to pay half the administrative deficit 

for tho year 1923-1924 subject to certain deductions. The 

Conpany was to hand over all the buildings and public works 

to the Crown together with its land rights. The Crown was 

to be freo to administer the lands "in such a manner as the 

Crownniqyin its discretion deem best in the interests of 

the native population and the public interest generally."

It, however, agreed to pay half of the proceeds of land

sales to tho Conpany until 1965 after making provision for

the costs of management. The Conpany retained three big 

freehold areas which it held try virtue of "certificate of 

claim" granted by Johnston ('while he was Commissioner for 

British Central A frica )*^Th e  Crown, howsver, reserved 

the right to establish native reserves in the lands 

granted to the Worth Charterland Conpany, Existing 

land alienations were recognised, The Conpany retained 

mineral rights but, unlike in Southern Rhodesia, these

rights meant little at the time as the wealth of the Copper-

belt had not yet been fully appreciated.

168, The Company was to retain its mineral rights. It 
received guarantees that its railway interests would not be 
confiscated, The Crown agreed to pay £3., 750*000 in quitt
ance to the amount duo under the Cave Award (the Cave Award 
was made to the Conpany in terms of the 1918 Privy Council 
judgment which had held that although unalienated land 
belonged to the Crown, the Conpany could look to the Crown 
for the re-imbursement of its accumulated administrative 
deficits,) The unalienated land and the Company's public 
works were to pass to the new Government for £2,300,000,
The Crown relinquished its claim of £2,000,000 against the 
Company for the expenditure relating to World War -I.

169, For a reproduced "Certificate of Claim’1}.see Gann,
The Birth of A Plural Society. Appendix IX,

170, This was a subsidiary of the British South Africa 

Conpary.

\
\



TERMINATION OF COMP AMY RULE

On September 12, 1923* the Crown annexed Southern Rhodesia,

On October 1, the Colory becaffis self-governing,, On April I,

I924, Northern Rhodesia was declared a protectorate and 

the British Government assumed the government of the 

territory in terns of the Northern Rhodesia Order in Council  ̂

1924. Ihe Order in Council provided for a Governor, a 

Legislative Council, partly elected and partly nominated, an 

Executive Council of Officials only, a High Court and many 

other natters of administration* The structure and powers 

of the Legislative Council will be discussed in Chapter 

Four.

Herbert James Stanley, a former Iraperial Secretary for 

South Africa and Resident Commissioner at. Salisbury during 

the war, was .appointed Governor3 The new Government 

inherited the Conpany's civil service0 Although the adminis

trative machinery had to be remodelled and run on the 

Colonial Office style, most of the personnel under the

Company remained in the same or modified departments. District 
(*L73 "1

Coumissioners, 'for instance,, continue a to operate as they 

had done under the Comp any c Ihe territory was divided into 

nine provinces, each under a Provincial Commissioner (an 

office which did not exist under Conpany rule),, The Provinc

ial Commissioners were given charge of the His triet Cormissioners

in their respective provinces. While under Conpany rule the 

Administrator was the co-ordinator of the administrative 

machinery, the new Government established a Secretariat 

headed by a Chief Secretary,, The Chief Secretary was the 

head of the civil service and principal advisor to the 

Governor,

Chiefs, who were under the Conpany nothing more than 

constables of the District Coumissioners_, were accorded 

recognition and respect by the new Administration. Ihe 

policy of direct rule was soon repladsd by that of indirect 

rulo.(1?3)

171. A referendum had been, held in 1922,&,744 voted for 
self-government and 5j>9S9 for joining the Union- For a 
comprehensive account of the events leading to this over
whelming vote in favour of self-government, see . an 
unpublished thesis for the Doctor of Fhilosophy degree of 
the University of Cambridge, The Achievment of Self - 
Government in Southern Rhodesia, by J„ D, Fogee 
122. Under Conpany rule they were called Native Commissioners.

122. Ihe policy of indirect rule was formulated by Lord 
Lugard while he was Governor in Nigeria. The Colonial Office 
adopted it in all the territories under it. For an analysis 
of the policy, see Lugard, The Dual Tfendate in Tropical 
Africa (London, Frank Cass & CoOJ 1965) Chapters X and XI 
(the book was first published in 1922), See also below.
Chapter 5c
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CHAPTER THREE 

NYASALAND - TREATIES AND EARLY ADMINISTRATION 1875-1924'

While Coillard^ undoubtedly played an important role 

in bringing British rule to Northern Rhodesia, it was not 

as important as that played by the Scottish missionaries in 

doing the same in Nyasaland. It was not Coillard who pre

vented Northern Rhodesia from falling under Portuguese 

sovereignty. It was Rhodes's British South Africa Conpany 

which ;when the Inperial Government was not willing to assume 

Responsibility, stepped in and planted the Union Jack. The Por

tuguese . were effectively excluded from Northern Rhodesia 

by the Lochner Concession although the question of boundar

ies continued to be a vexing one for several years. In 

Nyasaland it was the missionaries who championed for 

protectorate status. Unlike Coillard Wio was a mere adviser 

to Lewanika when he requested British protection, the 

Scottish missionaries were not advisers to any particular 

chief. There was no Lewanika - like chief in Nyasaland. The 

country was being ruled ty dozens of chiefs who were independ

ent of each other. Ravaged ty slave traders, some tribes did 

not even have chiefs. In, therefore, seeking protectorate 

status for the country, the missionarf.es were not acting on 

instructions from the chiefs. They were acting on their own 

in the belief that protectorate status was the best arrange

ment for the people of -tine country and for their missionary 

work.

When the British Government entertained ideas of 

letting the Portuguese have the territory in exchange for 

territory elsewhere, the missionaries stoutly opposed the 

scheme. In this opposition they were supported by the povrer*- 

ful Scottish Lobby at Itestminater, The missionaries finally 

won when a protectorate was declared in May, 1891. It was 

nc*t, therefore, surprising that in later years the Scottish 

missionaries looked at Nyasaland as their countiy and fought 

together with the Africans for self-government. In fact, as 

will be seen below, the missionaries had, before the Inperial 

Government stopped in, established an administration of their 

own Wiich, unfortunately, ended up in discredit,

...................  -  -

X, 'See "Chapter Tv.o. ' ' f

2, See below in this Chapter#
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/part from the missionaries, Rhodes also was 

instrumental in the establishment of British administration 

in Nyasaland. Without the £2, OCX) he gave to Johnston* 

tre aty-malclng with the Chiefs in Nyasaland and what later 

became North-Eastern Ehodesia would not have been undertaken 

so easily and perhaps the Portuguese (who had alreqcfor 

established themselves in Mozambique) would have had the 

opportunity to acquire large portions of present-day 

Malawi. In fact* had it not been for Rhodes*s hatred of 

the Portuguese, his insatiable zeal for efipire-buildihg and 

his vigorous resistance to manoeuvres of the Imperial 

Government to placate and appease Portuguese territorial 

ambitions, the present boundaries of E&lawi, Zambia and 

Ehodesia would not have been as extensive as they now are.

2. 64

3* Even when the final boundaries between Portuguese
East Africa and the British interior territories ware 
settled on August 20, 1890 (See A & P 1890 - 1, vll, 
pp. 588 - 96, for text) Rhodes was so infuriated 
with the arrangement that he not only took the 
Imperial Government to task but threatened to resign 
from the British South Africa Conpany because his 
fellow Directors were less bellicose in the matter,
A day before the iigreement was signed Sir Philip 
Currie had written to Caws ton: "It is a pity that
Rhodes is so exacting, but it is now too late to 
draw back,.,I am quite unable to understand Rhodes's 
policy unless he proposes to make war on Portugual* sei
ze her territories, and occupy her ports, Ihe 
arrangement wo have proposed is a vast improvement 
on the present state of tMngs, and the utmost that 
there is any chance of obtaining without the use of 
force,11 Cawston Papers, Vol, 11, Currie to 
Caws ton, 19 August,' I89'0 as quoted in Hanna* op.cit., 
p, 168,
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Ihe origin of European administration in Nyasaland can be

traced back to 1875 when two Scottish Churches - the Church

of Scotland and the Free church of Scotland^- sent

missionaries to establish stations in the territory; Ihe

Church of Scotland team (named the Church of Scotland

Industrial Mission and led by Henry Henderson) settled in
(5)

the Shire Highlands and named their station Blantyre 'in  

memory of the birthplace of Livingstone. Ihe Free church 

of Scotland team (named the Livings ton ia Mission of the 

Free Church of Scotland and led by Young and Laws ) ^  

settled at a lakeside promontory called Cape Maclear.

Ihe year 1875, "was not, however, the first time missionar

ies had come to Nyasaland. After listening to appeals ty 

David Livingstone for missionary -work in the territories 

he had explored, the Universities of Cambridge, Durham and 

Dublin had constituted a body called the Universities 

Mission to Central Africa, Ihis body, which was of the

Anglican church, sent missionaries to Nyasaland in 1861
(7)

but the mission -withdrew in 1862 owing to hardships.

No further missionary attempts were made thereafter until

1875.

When the missionaries arrived in 1875 they found a 

country ravaged ty the Ziyao slave traders, Among several 

tribes administration had completely broken down, Ihe 

missionaries soon found themselves cast into the role of 

administrators, Ihey sought clearance with their head

quarters in Scotland to establish some form of administrac

tion among the people they served • Permission was granted 

and the missionaries soon wore "robes of administration" 

in addition to "those of religion," Ihis happens^at both 

stations, but it was at the Blantyre station that 

administrative tasks -were undertaken with excessive 

enthusiasm.

4, Ihe Free Church of Scotland had broken away from the 
Church of Scotland in 1843* It rejoined in 1929.

5, For the history of Blantyre, see VI, Robertson, Ihe 
Matyrs of Blantyre ( Jpndon, Nishet, 1892s*; and Hetherwick,
A., Ihe Romance of Blantyre (London, J, ^'lark, 1931)

6, For the history of the Livingetonia .Vision, see 
Laws, Reminiscences of Livingstonia. (Edinburgh & 
London, Oliver B^rd, 1934); Livingstone W,P. Laws of 
livings tonia- (London  ̂ Hodder & Stoughton, 1931); Jack,
J,W, Daybreak in Livings tonia (Edinburgh, Oliphant & Co, 
1901): and Youngj Nyassg. (London, 1877)

7% The Mission later returned. For the history of the 
U*M,C#A*. see Wilsonj G#H# History of the (London,
U .U C .aJ  1936)*
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Although proficient in the scriptures, the miasionarice 

lacked administrative experience. - Iheir main administrative, 

activity was in the field of justice - criminal and civil, 

but mainly the former. With no prisons for persons

convicted of criminal offences the missionaries resorted to •

flogging as the most appropriate punishment. Not conversant 

with judicial punishments, they did not know how much flog

ging they should inflict for particular offences. Dr. Laws 

of Livingstonia used his Bible and adopted the forty lashes 

given in DeutronoJiy 25: 3 as the lim itM issionaries at '

Blantyre, however, observed no limits and sixty lashes or ' :v

more could be inflicted. It should be noted that in inflict- \:i

ing these floggings the missionaries, in fact, thought they .£;•(/

were administering punishments less severe than those given .‘J

try sooe of the Chiefs ̂  ^

When tho missionaries at Blantyre executed .one Manga by j'

a firing squad for murder of a -woman, their administrative

activities became e:xposed to public opinion in Britain, ^

Manga had not been given a formal trial as understood under 

English or Scottish law. In 1830, Andrew Chirnside, a Fbllow 

of the Royal Geographical Society, -who had visited Nyasaland

in 1879, published shocking diclosures of the administrative 

activities of the Scottish missionaries in the territory 

The disclosures caused a stir-' in Britain, The Scottish 

Churches and the Government were embarrassed, 'She Church of 

Scotland Foreign Mission Committee sent Dr. Rankin and a 

lawyer called Pringle to investigate the incidents at Bla^yle,

As a result of the investigations the entire missionary

personnel at Blantyre was Withdrawn and replaced ty a new

team* The new missionaries were given strict instructions on

administrative matters. They were told, among other things: . ^

11 You must always keep in view the fact that you are labouring

to found and build up a Christian Church and not laying

the foundations of a British Colony or of a small state,,*

Carefully avoid ary temptation to act as judges or rulers in

the land. Let it be perfectly and extensively understood ■' v .rV_;'
(12)

thqt you will take no part in native quarrels; If they •

caught offenders they ware to hand them to, the Chief concerned,  ̂ !|yl

8, Livingstone, W.P. op.cit. , p. 136, ^  :
9, For punishments inflicted ty some chiefs, see ibid., p,191> ' jf-.'
Ernslie, W.A, Among the Wild Antoni p .247 ‘ ';i .>
10, Chirnside, Andrew The Blantyre Missionaries: Discreditable •
Disclosures (London^ W, Ridgeway, 1880), See also Hanna, •
op.cit. r pp, 26-30 and Note 11 below. For a rather poor 
rebuttal of the disclosures ty Chirnside, ĝ ee Riddel, A,
A Reply to !The Blantyre Missionaries: Discreditable Disclesures 
by /m ^w 'Cfenside. F.R.G.S.. (.Edinburg Blackwoodj i860). .
n  For literature on the incidents and the investigation, see 
f\0, 84/1565J Depositions to Dr,Rankin; F.O. 04/1565: O^eill .
to Granville, Consular No, 15,5 Dec, 1880; F.O, 84/1564 O’Neill
to Salisbury, No, 11 S,T,, 3 Feb, 1880; F* 0,84/1564:0 !Neil to 
Granville,lio, 34y S,T., Conf, 28 April, 1880^ F. 0. 84/ 1564: . . .
O’Neill to Granville, No,13 Consular, 18 Nov.l^O. See also • -c,",;
Hanna, op, cit.„ pp. 30* et. se^N ■' 3J2, As qu^+ed 1jy H a n m ^ o ^ j t j ^ ^ ‘r1 

12. . ’ ’ ’ ’



During the enquiry by Dr, Rankin,the missionaries had argued 

that as long as they were their own protectors, such incidents 

were bound to occur and that the only satisfactory arrangement 

would be for the Imperial Government to appoint an official to 

reside in Nyasaland, They wanted some form of administration to be 

established to look after the law and order problems which were 

pressing in the country. The Livingstonia Mission "which had 

escaped the scandals of the Blantyre Mission" had, as early as 

1076 requested the Inperial Government to appoint one of its 

missionaries, E, Young, consul so that he could report directly

to Dr, Kirk, the British representative at Zanzibar, on the 

movement of Arab slave dealers, (13) When this was not acceded to,

the Mission had in 1077 asked the Imperial Government to appoint 

%  consul of their own at Lake Nyasa in order that residents there 

msy be under a kind of British protectorate, "(14-)

THE FIRST IMPERIAL OFFICERS

It was not until 1883 that the Imperial Government appointed 

Captain Foot "to be Her Majesty's Consul in the territories of the 

African kings and chiefs in the Districts adjacent to Lake Nyasa," 

The duties of the consul were to be, inter alia* to develop civili

zation and commerce in the country and to suppress the slave tra&i«>) 

Calling this officer "consul" was rather anomalous, A consul must be 

accredited to a definite authority and that authority must accept 

the appointment. Consul iToot wets accredited to no one in particular. 

The assumption must have been that he was accredited to the kings 

and chiefs referred to in the appointment. These kings and chiefs, 

however, had not accepted his appointment and he did not present 

his credentials to them to have his status in the territory recog

nised, Legally, therefore, the consul had no validity in relation to

the kings and chiefs of the territoly.He had also no legal juris
diction over the settlers and missionaries in the territory. The

Portuguese had, of course, accepted his appointment, and promised to

co-operate with him,(l6) This Portuguese acceptance contributed

nothing to the legal status of Foot since he was not accredited to

the Portuguese,

13, Hanna, op. cit.. p,64> citing Mins. F. C. of S .. For. Miss. Comm. 
22 February, 1876,

14* ibid.* citing ibid.. 17 April, 1977*

15, A & P 1, 1884i lxxv, p«370i Lister to Foot, 1 October, 1883*

16, Ibid. *p, 373: Granville to Baring, 23 October, 18835 Draft in 

F, 0, 84A 639> No, 41 Africa,



Captain Fopt died in  August, 100V  --His duties Wei'S,

for a short time, carried out by an acting consul, Goodric^l^

In 100%  Foot was succeeded by Hawss, During Captain Foot's

short life in the territory he had not made any efforts to

secure treaties with the African chiefs. In August, 1005,

however, John Moir, a Director of the African Lakes Conpany,

informed the Acting Consul (Goodrich) that he had been able

to induce many chiefs of the Nyasa District to put their

marks on two memorials - one praying Her Majesty's Government

to declare a protectorate over their territory and the other

asking the African Lakes Conpany to grant them protection

should Her Majesty's Government refuse their petition,

The African Lakes Company had been formed in 1070 by two

brothers - John and Frederick Moir - sons of an Edinburgh

doctor. This was after an appeal ty the missionaries in

Nyasaland for a comnerical undertaking to provide them with

food, transport and postal facilities, Ihe Company had

originally been fori^ed under the nans "Livingstonia Central

Africa Conpany,11 It was not a chartered Conpany like the

British South Africa Company,

John Moir sent eight copies of the memorials to Hawes

when the latter took ever from Goodrich and informed him at

the same time that copies had also been sent to England and

that he (Moir) would bo going to England to present other \

petitions and treaties entered into by seventeen Xao chiefs,

fourteen chiefs on the shore of the Lake and two chiefs on 
(19)

the Stevenson Eoad, Goodrich and Hawes were sceptical . 

about these treaties, The Foreign Office, on the other 

hand, was not opposed to such treaties. Its only concern was 

whether the Conpany was responsible and competent enough to 

conclude the treaties and establish administration if  necessary’ 

Hawes was asked to give his opinion of the Conpany, His •

opinion was that the Conpany was not competent to carry out
(21) ; .

the tasks of administration. The Conpany lacked staff ana

capital, "For the British Government to have conferred

powers on such a body would have keen irresponsible and
11(22)

inexcusable. The missionaries, however, supported the

Company's bid to assume administration. This was no doubt 

motivated more ty the faxst that the Conpany was Scottish than 

try conviction that it could competently discharge administra^ 

tive functions. There was also the fact that the \
\

missionaries and the Conpany regarded themselves as the pilots 

of European civilisation in Nyasaland and wanted to determine, 

the course of the country's absorption of that civilisations \



1 Tho Imperial Government did not give a categoric refusal

to the Company's request. There was neod to wait and see the

course events would take. The missionaries, particularly those

at Blantyre. also agreed that the treaties with the Makololo
(23)

Chiefs, should not be put into operation immediately. v<v/What

made the Foreign Office hesitate about the matter was that it

had not yet decided whether to declare the territory a

protectorate or to let the Portuguese occupy it. In 1881 a

Foreign Office minute had stated that there was no objection to

the Portuguese occupying Blantyre, That view was still current

as late as 1380, In October of that year, as the Portuguese

were biding their tirae for penetration of Nyasaland, the British

ambassador in Lisbond, Petre, repeated the suggestion he had

made to the Foreign Office before that Britain should recognise
(2 L)

Portuguese sovereignty ever Nyasaland. In November of the

same year Johnston was appointed consul to Mozambique, Before

taking up his appointment he visited Lisbon on an assignment

by Lord Salisbury to negotiate an understanding about frontiers
(25)

which would keep the Portuguese out of the Shire Highlands. 

During the negotiations, the Portuguese Foreign Minister, Gomes, 

insisted that the Portuguese boundary should include the Shire 

Highlands and the Southern half of Lake %asa. Johnston was 

in favour of this on condition that Portugual accept a limitat

ion of her territory to the West - i.c, in the Angola - North-
( Of\̂

Western Rhodesia boundary. In a private letter to Lister, 

Jolinston urged the Foreign Office to accept the Portuguese 

bargain. He argued that Nyasaland was dependent and would be 

dependent for all time on Portuguese territory for communicar- 

tions and transit and that any guarantees obtained by treaty 

would not be a solution.

17, For authorisation of Goodrich to carry out the duties, sea
Ibid, 1884-5, Ixxlll, p„ 462: Kirk to Granville, 23 Octo, 1884,
See also Hanna, op.cit., p. 67 ,

18, F.O, 84/1702: Goodrich to Salisbury, No. 8, Africa, 9 Aug, 
1885.
19, F.O, 84/1702: Hawes to Salisbury, No,l, Africa, 17 Sept.
1885.
20, Some were later questioned ty the Chiefs who were said to
have signed them. For instance, Ramukakan, a Makololo chief, 
later alleged that the document he had put his mark on, he was 
told, contained "a statement that he was the paramount chief 
of the Makololo tribes, that there were so many chiefs under 
him, and that he would be friendly to ary English man who might 
come to his country "~F, 0, 84/1702: Hawes to Salisbury, No.5, 
Africa, 1 Dec, I885: See also ibid: Goodrich to Salisbury, No,8
Africa, 9 August, 188 5« ""
21, F.O, 84/1751: Hawes to Rosebery, No, 13, C.A., 30 March, 1886,,
22, Hanna op.cit.. p .88,
2#, See F.0, 84/1751: F.O. to Hawes, No, 11 C0nf, 24Joly, 1886: cf. 
F.O, 84/1751* Hawes to Rosebery, N0.I 3, C.A, 30 March, 1886, with 
enclosure from Hetherwick,
24* A & P, 1890, l i p , 1 5 2 :  Petre to Salisbury, 30 Oct, 1888,
25. F.O. 84/196$: F.O. to Johnston, 16 March, 1889.
26. F.O. 84/1969: Johnston to Lister, 5 April, 1889*



Ho pointed out that it would be bettor to have British 

territory strctching from Tanganyika to the Zambezi and 

rive the Portuguese the south-east and the south-west of 

Nyasa as well as tho Zambezi as far as Luangwa. Johnston 

strongly felt that it was more important to keep and safe

guard tho right cf the British colonists at the Cape to 

expand northwards beyond the Zambezi to Tanganyika than to 

keep Blantyro out of Portuguese hands. He mentioned that 

ho had secured two agreements from Gomes; (l) for a treaty 

to bo concluded guaranteeing freedom of religion, navigation 

on the Zambezi, transit and import of war materials; and

(2) on matters of trade, Johnston thought if the missionar

ies did not want working in Portuguese territory they could 

go to British territory in Vibstern Nyasa* Petre agreed with 

tho bargain!^^and Lister thought it would bo foolish to 

rojoct such bargains in order to safeguard the interests of 

a Conpany and a few missionaries,

Mien Johnston arrived back in London in April, 1009, 

he applied pressure to have his bargain accepted. Writing 

to Lord Salisbury he stated: l!The sentiments of our

missionaries in the Shiro district are not the only element 

for consideration in an arrangement with Portugual, There 

arc also tho interests and expectations of the numerous 

British subjects who have just obtained or are awaiting con

cessions from the Portuguese Government for the opening up 

of the mining and agricultural wealth of the Sofala 

territories south of tho .Zambezi and whose prospects of 

commercial success will be seriously jeopardised if  we fail 

to come to teriBSwith Portugual for the settlement of our

respective spheres of political influence in South East 
(2rt)

Africaj,' There was no doubt that Johnston’s views would

meet strong opposition from the missionaries. The Foreign 

Office gave Johnston tho task of winning the missionaries to 

his way of thinking, Tho Free church of Scotland 

reluctantly accepted the idea, no doubt because it had not 

much to lose since its stations would have been in the 

British sphere. The Church of Scotland, on the other

hand, opposed the plan and launched a fierce campaign against 

it, A petition against the plan and signed by 11,,000 people 

was presented to Lord Salisbury by the Convenor of the 

Foreign Mission Committee, Dr, Archbald Scott,

27, F,0t O4/ 1965; Petre to Salisbury, No, 39, Africa, 9 
April, 1009,
20, F,0, 04/1969: Johnston to Salisbury, 22 April, .1009, .
29, Hanna, op.cit , . 130, citing Minutes of Free Church of
Scotland Forern Mission Committee, 14 May, 1009#,
30, Livingston, W.P.,' A Prince of Missionaries {London, Jf 

Clarke> 1931) PP*51-52*
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■' ..L0x1(3 aid'sfouyy^appecrs 3, ,„cLiclv n,o:t onal-1^  1 ike the 
(3XJ ~

plan , ' The Foreign Office consequently rejected it and

on May 31, 1009# Johnston left to take up his post in

Mozambique, Before he left he had, however, met Hi odes who

was in London negotiating for his Charter, It was this

meeting that changcd the course of events in Nyasaland and

which revolutionised Johnston’s thinking on Nyasaland,

Rhodes wanted Nyasaland to cor/e under his proposed Chartered

Conpany, He consequently wanted someone to obtain treaties

for him from the African chiefs of the territory. After

an all night discussion on the subject Rhodes gave Johnston

a cheque for two thousand pounds, This auount was to be

emended on treaty-making, Rhodes had agreed that his

Company would pay for the administration of Nyasaland if

it finally came under the Conpany, This deal with Rhodes

was a private one but Johnston thought it necessary to

sound the opinion of the Foreign Office on treaty-making.

He wanted to know "whether it would bs convenient to Her

Majestyls Government if  I concluded preliminary treaties

with the native chiefs, of a character not necessarily

committing the British Government to actually granting

British protection, but still forestalling and precluding

any subsequent attempts on the port-, of Portuguese emissaries

to bring the same districts by treaty under Portuguese
(32)

sovereignty," He explained thqt the treaties would

remain secret and could be repudiated if the Government
(33)

found it necessary to do so*v '

The deal with Rhodes was not, howave*1, as secret as

Johnston thought* The Foreign Office knew that Rhodes had

become interested in Nyasaland and it was interested in

that interest because if the proposed company could take

up the burden of running Nyasaland then the declaration of

a protectorate over the territory would not be a burden to

the Treasury, It should be noted that at this time opinion

at the Foreign Office had changed in favour of retaining

Nyasaland although it had not yet become clear under what

status it would be retained. Lord Salisbury agreed to

Johnston concluding treaties but he did so with a reservâ -

tdon on the propriety of Johns ton* s expenses being paid ty

Rhodes, "It would be preferable that the Foreign Office

should pay your travelling and treaty-making expenses in

Nyasaland, as we do not want to commit ourselves to handing

over that region to a Chartered Coiapary, Outside, its

limits I see no objection to Mr, Rhodes paying your expenses
(34)

and meeting the cost of negotiations, ^

31, Ibid. p, 51-52,
32, F.O. 04/1969*
33, Ibid.
34, Oliver, op.cit.»p,155. quoting. Passage also quoted at 
p, 45, Jones, Griff Britain and Nyasaland (London, George 
en & Urrwin, 196.0,



10.

When Johnston arrived in Mozambique in July, 1(&9> 

the Portuguese expedition into Nya3aland had not. yet 

advanced but the situation was daily menacing the Shire 

Highlands. Johnston resolved to declare a protectorate over 

tho territory if things appeared to be getting worse. If 

the position remained as it was, he was going to keep 

secret whatever treaties he would conclude until his Govern

ment declared the area a sphere of influence. He was even 

prepared to see the territoiy run by the African Lakes 

Coup any if Her Majesty's Government was not in a position to 

do so immediately. Writing to the Foreign Office on this he 

stated: "With its recently increased resources, the African 

Lakes Conpany will soon be in a position to successfully 

maintain order in the Southern Nyasa territories, especially 

if strengthened ty a charter from Her Majesty's Government

DECLARATION OF PROTECTORATE STATUS

Soon after the arrival of Johnston in Nyasaland, 

Buchanan, the Acting Consul, sent a protest note to the 

Portuguese about their intended advance into Makololo land 

and the Shire Highlands. In the protest note Buchanan 

intimated "that the Makololo country and the Shire Hills, 

commencing at the Huo River had been placed under protection 

of Her Jfejesty’s Government" No such protectorate

hady however, teen declared. The claim was intended to keep 

the Portuguese out of the Makololo country and the Shire 

Highlands, It was perhaps Johnston who suggested this to 

Buchanan for at the same time he instructed Buchanan to 

conclude treaties with the Makololo chiefly^ Treaties were 

hurriedly signed with Makololo chiefs i-Jasea, Katunga and 

Mulilima on August' 14, 103^°^and Kampata on August 1 5 ^ ^  

and with the lao chiefs of Mudi, Blantyre, Soche and 

Ndiland on August 24,

&  See F.p. 34/l?69; Jchns£on to Salisbury, No; G, Africa, 
C.onf, 9, A ug. ,lSd9. ,
^6. A & P ., 1890, li, p .215: Buchanan to Salisbury, No, 8, 
Africa, Conf, 9 Aug, lfJS9j with enclosures, for Portuguese 
reaction to the protest see F,0, 84/1942: Buchanan to 
Salisbury, No, 30, C.A. Conf,, 10 Sept, 1889, with enclosures, 
37, See F, 0. 84/1969: Johnston to Salisbury, No, 9> Africa,,

2b' Aug, 1889,
3.3, For reproduction of the treaty with these three chiefs, 
see Hertslet, Vol. 1, op.cit. t p.289,
39, Ibid.
40t Ibid.



On September 21, 1039, Buchanan declared "that the Makololo,

lao and Machinga countries, , , are, with the consent and at

the desire of the Chiefs and People, placed under the

protection of Her Most Gracious Majesty the Queen of Great

Britain and Ireland,. . ,  ♦" This declaration covered only

a small portion of the country it included but that -which

was most seriously threatened by Portuguese invasion. It

was hurriedly done to keep the Portuguese out of the area.

Its legal effect on the relationship between the chiefs and

the Inperial Government was another matter, to be sorted

out later. Overwhelmed with delight at the step taken, a

missionary wrote:-

11 'Hiis menth there has dawned a new life upon this 
land*British protection was what we had hardly dared 
to hope forj the utmost we had been taught to expect 
was that wo would not be driven out of the country by 
the Portuguese,, .Nothing could exceed the heartiness 
with which we welcome what has been dong,"(42)

Having temporarily left the-Portuguese pondering over

the situation in the light of the declaration of September

21, it became necessary to conclude more treaties with various

chiefs in preparation for the extension of protectorate status

over the whole country, Buchanan further secured treaties

with Makololo chiefs KLanti, Chip a tala's sons and

Waryasa. Johnston also instructed Alfred Sharpe to secure

treaties from chiefs in the area extending to as far as the 
(46)

Luangwa, Ch this first journey Sharpe managed to conclude

treaties only with minor chiefs. He, however, hoisted the

Union Jack, fired a salute and declared the whole country

west of the Luangwa and north of the Zambezi to be under 
(h7)

British protection. He wqs not authorised to do that but 

he felt he had a duty to act in order to prevent the 

Portuguese from taking over the territory, This was what 

Buchanan had done when he informed the Portuguese that the 

Makololo country was under British protection.

41. Ibid.
42. Waller, Horace Myasaland: Great Britain1s Case Against
Portugual (London, Stanford, 1£J90) PP* 36-35 as quoted by 
Hanna, op.cit., p,145»
43. Signed on 24 Sept, 1329. See Herts let, op.cit. ,  Vol, 1, 
p. 290 for a reproduction of the Treaty,
44. Signed 2S Sept, lofl 9. See ibid, for a reproduction of 
the treaty,

45. Signed 13 Aug.1&90, See ibid, , for a reproduction of the 
treaty,
46. See Chapter Two, This was the area that later became 
North-Eastern Rhodesia.
47. See F.O, 04/2052: Sharpe to Johnston (Correspondence 
written between March and June, 1&90.)
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The term "protection11 in this sense meant nothing more than 

the exclusion of other European powers, particularly 

Portugual. Sharpe later concluded treaties -with two 

inportant chiefs - Kazembe ̂ *^and Nsaina, Johnston himself 

also went treaty-making in the north of the country. He 

secured treaties from Jumbe, twenty—three Tonga Chiefs,'^ 

Htozi^^and other minor Chiefs, More treaties were con

cluded after protectorate status had been extended over the 

whole country, Buchanan concluded treaties with Chief 

Kawinga, Chief Kampama, ^ ^ t h e  Blantyre Chiefs and Heads 

men,^^thc Makololo Chiefs, Chief Malemia, ^ ^a n d  Chief 

Tshe-Miluaibo, Sharpe obtained a treaty from Chief Mkuli^^ 

Johnston also obtained treaties from Kakanga and Machinjiri 

Chiefs and Headmen,Chief Tshingamanji, Chief Mponda,^^ 

Chief Kazembe (Sultan of Rifu), Chiefs Zarafi and 

Tshindamba,^^ Chief Liwande^ Chief Ifemara^^Chief Makwira, 

Makololo Chief Chief Mukumba^?^ Chief Kanga^^and Chiefs
(7-3 ■)

Kaduys. M*kanda and Ml-Kamula, K }

After the securing of treaties in 15339, 1&90 and early

1^91, the Inperial Government found itself committed to the

assumption of responsibility in Nyasaland. Accordingly, on 1

May 14, 1(391, a protectorate was declared over the whole of

Nyasaland, The notificatio^^of the declaration read:

It is hereby notified for public information that, 
under and by virtue of agreements with the Native 
Chiefs, and by other lawful means, the territories 
in Africa, hereinafter referred to as the 
Nyasaland . Districts, are under the Protectorate 
of Her Majesty the Queen,11

The notification then went on to define the boundaries of the

territory covered and wound up by stating that measures vere

"in course of p reparation for the administration of justice

and the maintenance of peace and good order" in the territory,
(75)

By a further notification dated February 22, 1&93 the

territory was officially named the "British Central Africa

Protectorate", The name was chosen ty Johnston himself. He

rejected "Livingstonia" which had been given ty the Free Church

of Scotland missionaries and "Northern Zambesia" which for

some time had been used to refer to the British sphere north

of the Zambezi, When Johnston recommended the name, to Lord

Salisbury, His Lordship wrote: "I have no objection whatever

to the name. It is cumbersome but not nearly as cumbersome

as the •short titles* of Acts of Parliament. The region it

indioates is anywhere but in the Centre of Africa; but that

again is a British habit, rIhe Middle Temple is not in the

m iddle!^ In 1907i however, the name of the Protectorate
(77)

was changed to Nyasaland, '

Please see footnotes for Nos, 4£ to 77 overpage.



AS- Hanna, op.cit. , p. 173. Lord Salisbury commenting on these 
doclarations later said: "It is comical that all this should 
have been declared to be under our influence11 - ibid.
49. Signed on Sept,30,1090, See .Hertslet, op. cit. . Vol. 1, 
p .290, for a reproduction of the treaty,
50. Signed on October, 16, 1090. See ibid,, for reproduction 
of the treaty.

See F,0, 04/1969. Johnston to Salisbury 16 Oct., 1009.
With Enclosures.
.52. Ibid.
53 Ibid. 26 October, 1009, with enclosures. Also F, 0,04/2051: 
Enclosures in Johnston to Salisbury No, 14, Africa, 17 Mar,1090.

See F,0. 04/2051: Johnston to Salisbury, No. 6, Africa,
1 Fob, 1090,

Signed on 15 June, 1091. Sec Hertslet, op. cit. , Vol.. 1,
p .290, for a reproduction of the treaty.

Signed on 15 Dec, 1091.
2L- Signed on 21 Dec, 1091. Hie Chiefs and headmen who signed
the treaty were Kabeni, Maleli, Cheluchere, Machinjiri,
Mangombe, Chelutambe, Chelusomba, Ghechirebwe, Kuchikwamba, 
Kuchingcmbo, Chemakata, Cheluscnga, Malunga, Makwerani, MLenga, 
Kuchetunrruwe, Mponda.

Signed on 26 March, 1092, The Chiefs who signed the treaty 
were Masea, Mulilima, Katunga, John, Dadwalu, Chibalangende, 
Kahulikira, Mikuato, Katemalinga, Nudzikambo, Mataya, Toiuali, 
MLrambo, Chiholopopo, Chikungu, Mangani, Kaluhya, Naniela, 
Kamuti, Katimbanyo, Galuakadwala, Mtwana, Chitozi, Zous osi, 
Kavina, Chikunto, and Njerenga. Note that this was a second 
treaty Chiefs Masea, Katunga and Mulilima were signing 

having signed another on 14 August, 1009.
59. Signed on 26 March, 1092. This was a second treaty signed 
by Malomia. See note 62 below,
60. Signed on 20 March, 1092.
61. Signed on 10 Nov., 1092.
62. Signed on 21 July, 1091. The chiefs and sub-chiefs who
signed ivere Mpamba, Malemia, Ntur.iba, Nantumibi, Mbangombo,
I^ona, Iryekisa, Kotamo, Tshipangula, Ntshantsha, Tengani, 
Domingo, Tshata-Iko, Beta, Tshikao, Wkabo, Tshipembws,
Tshasaka, See Hertslet, op.cit. « Vol. 2., p, 290, for a 
reproduction of the treaty,
63. Signed on August, 22 1091.
6/).. Signed on 24 Oct., 1091 and 0 Nov., 1091 (two treaties)

1091.

67. Signed on 13 Nov., 1091.
65. Signed on 14 Nov., 1091.9 
69. Signed on 11 May, 1092,
20. Signed on 29 Dec,^1092. This was a second or third 
treaty some of the chiefs were signing - i.e. Chiefs Masea, 
Mulilima, Ganiniadzi, Katunga, Mbola, Mwitu, Makwira and 
Mbengwa.
71. Signed on 10th July, 1093.
72. Signed on 12th July, 1093.
73. Signed on 12th July, 1093. Texts of treaties from Note 
49 - Note 73, also found in a mineographod publication of 
the Nyasaland African National Congress with no date of 
publication given,
74. See London Gazette of May 15, 1091, for the Notice, It 
is also reproduced in full in Hertslet, op. cit. . Vol.l. p.
206, and. in publication referred to in Note 73. Ihe portion 
produced here is also reproduced in Hanna.op.cit. „ p. 103.
:zs* Notice appears in Hertslet, op.cit. , Vol. 1., p .207.
76. F,0, 04/2197i Johnston to Salisbury, No, 19, C,A,, 11 May 
1§92, with minutes,
77. Soe Nyasaland Order in Council 1907 (S,R. & 0, 1907/1041) 
The paragraph of the Ordorchanging the name also appears in 
Hertslet, op.cit, . Vol, 1, p, 207.



LjUAL STATUS OF 'IHE TOUdgiW AFTER W  DECLAltAHON

Protectorates as an institution had been in existence for 

centuries, Ihey had existed in Greece as early as the sixth 

century, Home had also assured protection of weaker states 

and cities. When modern international law started, it recog

nised such relationship between States, 3he weaker state 

surrendered part of its sovereignty-, particularly that in 

relation to external affairs, bat normally retained its 

internal autonony It remained an international pers&n^ 

liable for its obligations to other stately  'Die relation^ 

ship was created ty treat^^and it was to the treaty that 

reference had to be made to ascertain the powers of the 

protecting state and those of the protected state, Ihe 

Nyasaland protectorate, however, differed substantially from 

tho 'type defined above. It belonged to the new type of 

protectorate that began to appear in Africa and Asia during 

the nineteenth century. The former protectorate arose from 

two international persons entering into an agreement of 

protection; 3he later protectorate arose from documents signed 

betwsen European powers whose states were recognised as inter

national persons and African or Asian rulers -whose states were 

not recognised as international persons, Ihe status created 

under these new protectorates -was s one thing between that of a 

protected state (in the former sense) and a colony, but more 

akin to that of & colony than a protected state. This ; 

pronpted jurists to name them "colonial protectorate^.

Pour questions arise in relation to these protectorates:

(l) wsre the documents signed between the European pow;r and 

the Chiefs treaties?. (2) if  not treaties, what'.was their 

international status? (3) wJhat status did the territory and 

its native inhabitants have under municipal law? Hie first 

three questions will be answered generally- i.e. the general 

position of all such treaties and territories and their 

native inhabitants will be given, Ihe fourth question will 

be answered with reference to English municipal law*

7&, See Engelhardt, E, Les Protecorats Ancien et Modems 
(Paris, IO96), See also." GlotzV G. The Greek State and~Its 
Institutions (London Routledge & Kegan Paul, 1929) PP*272-294* 
79. See Cppenheim,L, International Law; A Treatise t Oth Ed. by '
H, Lanterpacht (London,' Longaans, 1955) Vol. 1 ,,’ p. 192,
CO. Ibid. In the case of Rights of United States Nationals in 
Morocco. (1952) I.C. J. Reports. 1952 p. the Court seems to 
have assumed without argument that Morocco as a protectorate 
retained its international personality, Ihe protectorate did 
not become part of the protecting State (See Nationality 
Decrees in Morocco and Tunis. P .O .I. J. Reports, Series No./^ 
and, therefore, did not automatically, become party to a war 
of the protecting state (see Ionian ^hips qase.2 Spinks 212) 
or to treaties concluded by the protecting state (See Opeh- 
heim, op.cit, , p .193)- See, however, H.C. Van Hoogstraten v. 
Low LumSeng. Annual Digest 1939-40. case. No, 16, where the 
Supreme Court of Federal Malaya States held that the Federal 
States were at war with Germany because of the unequivocal 
acts of the British High Commissioner placing them in a state 
of war,
01, OpperihGim, op,cit. , p .192 j



With regard to the first question: although these documents 

are usually referred to as treaties, they were, in fact, ... 

not treaties. A treaty could only be concluded between 

tw  international persons. An international person nay be 

a state or an organisation like the United Nations (\ihich has 

acquir-ed international personality from its members)

As the Chiefs were not heads of states with \ . -.r.. 

international personality, they could not conclude treaties,

Ihe answsr to the second question is interwoven with that 

to the first question. If  these documents were not treaties 

then they ■were not governed ty international law, Ihey 

were agreements between international persons and individuals 

and,therefore, outside the orbit of international law. As 

Wight says: "These treaties are not considered treaties in 

international law, in as much as the native rulers did not 

enjoy sovereignty in international law, With regard

to the third question, a colonial protectorate had no 

distinct status other than that of a dependency, at. 

international law, The distinction between it and other 

dependencies of the administering power fell under municipal 

and not international law. The inhabitants of the territory 

had no nationality of their own, Ihe administering powsr 

was responsible for them just as it was responsible for 

the international obligations of the territory,

as already mentioned, the fourth question will be 

answered in accordance with English municipal law. The 

"treaties" created no international legal obligations between 

the Crown and the Chief, 'Ihey did not even create a contract

ual relationship. Wight continues from the quotation above:

I1. . . .  .neither have the treaties any validity in the 

Constitutional law of the Enpire, Ihe obligations they impose 

are of a moral, not a legal order; and if the Crown disregards
/ rV c

them there is no redress". In fact, in the course of 

administratively assimilating these protectorates to colonies, 

some of these treaties viere disregarded as obsolete and vdth- 

out legal consequences,

f&^Seo Reparation for Injuries Suffered in the Scrvice of 
of the United Nations (on Advisory Opinion) 1949 I.C. J. 174.
04* Wight, M* British Colonial Constitutions (Oxford, 1952),
05. Ibid.
36. Ibid. . p#9; Sobhuza 11 v. Miller (1926) A.C, 51&  Jenning^ 
and Young, Constitutional Laws of the British Empire (Oxford,
At the Clarendon Press, 1933) pp*6-7: Keith A. B. The Govern
ment of the British Empire (London, Macmillan, 1955) p,500.
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They -were, however, not wholly ineffective. Sometimes

they vere mentioned in constitutional instruments. For 

instance, Section, 8 of the Aden Protectorate Royal Instruct

ions to the Governor of March 24, 1937, stated: "In the

exercise of the powers conferred on him the Governor shall 

respect existing native laws and customs except so far as 

tho same may be opposed to Justice and morality and shall 

in all things observe the Treaties concluded with the 

chiefs of the prctectoratlP^ '1’ Poll tic al ly 'the treaties 

were of great significance. In Malawi and Barotseland, for 

instance, the nationalists often cited them as binding 

Britain to follow a certain constitutional course. As for 

the territory and its inhabitants, they were granted status 

similar to that of a protected state and its inhabitants,

Ihe oolonial protectorate was ‘technically foreign land.

It was not part of Her Majesty's dominions, as colonies 

The inhabitants were not British subjects but technically 

aliens. If they wanted to become British subjects they had 

to be naturalised like any other alien, but the process was 

of course, simpler in their case than in the case of other 

aliens, Howsver, although technically aliens, they were not 

referred to as such. They were constitutionally designated 

British protected persons" and were entitled to Britain’s 

protection abroad and to British passports.

Judicial opinion also recognised that colonial

protectorates wore not part of Her Majesty's dominions - and
(09)

that the inhabitants were not British subjects . A judge 

of the Mombasa High Court, in East Africa, defined a 

protectorate as territory " which has never been acquired ly 

settlement, or ceded to, or conquered, or annexed ty His 

Majesty, or recognised ly His Majesty as part of his dominions," 

Caa the status of the inhabitants he stated: "E&st Africa

being a protectorate in -which the Crown has jurisdiction, is 

in relation to the Crown a foreign country under its 

protection, and its native inhabitants are not subjects 

owing allegiance to the Crown, but protected foreigners, who, 

in return for that protection, ow3 obedienci^^

, II

• **

07| Cited by Wight in op.cit. f p. 160. Underlining supplied,
OOj- Internationally* however, there was no distinction between 
the two, Britain assumed international responsibility for the 
territory's wrongs, since it had no personality of its own.
The position was, therefore, as Ilbcrt put it> "For purposes 
of municipal law an African protectorate is not, but for 
purposes of international law must be treated as if  it were a 
part of British dominions "-Ilbert, Sir C, The Government 
of India (Oxford, 1090) p,431»
0$^'See"the leading case of ihe Kinn v. The Earl of Crewe,
Ex parte Sekp.omst. (l910) 2 K4B4 576*
90pCmd# "6939 of 1913, P»5«



In governing colonial protectorates Britain used the 

Foreign Jurisdiction Act, first enacted in lu43 and consol

idated in 1 0 9 0 ^^  The main purpose of the original Act was 

to regulate the jurisdiction of the Crown over British sub

jects who lived outside the British dominions but who were 

not subject in whole or in part to the laws of the country 

in which they lived. The Act was, howsver, fraired in such a 

manner as to cover other matters than the main purpose. It 

also enp owe red the Crown to exercise jurisdiction wherever 

i!ty treaty, capitulation, grant, usage, sufferance and other 

lawful means" it was entitled to do so. Through interpret

ation and amendments the Act finally became the basis of 

Crown government in the colonial protectorate. The Act 

was first applied in Africa in the Gold Coast ty an Order 

in Council of 1044. The Gold Coast chiefs had signed a 

treaty on March 6, 1344, known as the "Bond" in which they 

acknowledged that power and jurisdiction had been exercised 

on behalf of the drown "within divers places adjacent to

H.M, Forts and settlements on the Gold Coast" and that "the

chiefs of countries and places so referred to,..-do herety
(go)

acknowledge that powr and jurisdiction" When this 

extension to the Gold Coast was made, the Act was inter

preted as empowering the Queen to exercise jurisdiction not 

only over her own subjects but also over the subjects of a 

foreign power in the area to which the Act had been extended. 

This was forty years before the Berlin Act, The Berlin Act, 

as already mentioned in Chapter- Gie, laid down the mode of 

acquiring territories in Africa and the jurisdiction to be 

exercised therein. In. interpreting the Act Britain at first 

maintained that the declaration of a protectorate did not

confer power or impose obligations on her except in respect 
(93)

of own subjects, J This was, however, not the interpretation 

given by the other signatories to the Act, They maintained 

that the Act conferred jurisdiction not only over the sub

jects of the protecting power but also over subjects of 

other states and over the natives of the protectorate;, Ihis 

appeared the correct interpretation in view of Articles 30- 

32 which contemplated assumption of.extensive internal 

sovereignty ty the protecting power^^ j ,

91. 1890 C.94.
92. Palley, op,cit. . p, 47, quoting from jfetcalfe, G.E, _ 
Maclean of the Gold Coast (Oxford, 1962) p. 292. Text of the 
Bond appears in H.C. Sessional Papers. 1C65. Vol.V, p. 419 
and Hertslet, op. cit. Vol. 1, pp.66-67*
93. Lugard, The Dual Mandate in Tropical Africa, cp.cit, p. 33* 
94* Ibid.



Ihe Berlin Act was of course, intended to apply to coastal 

possessions but this limitation was never adhered to. Its 

principles -were extended to the interior protectorates.

Ihe Brussels Act later empowered a protecting power to 

establish progressive administration and judicial organisa

tion as a duty inhere necessary,

Britain took steps to regularise her administration in 

Africa ty enacting the Africa Order in Council in 1889. The 

Order conferred jurisdiction of administration (including 

judicial administration) over foreigners and natives alike 

in areas "where it applied. In 1891 the Order was supple

mented ty the Bechuanaland Order in Council of 1891, which 

gave the Crown fullest povrers to govern the protectorate,

Ihe powers conferred ty this Order, according to Anson, 

went beyond any powers conferred ty the Foreign Jurisdiction 
(95)

Act, The Law Officers of the Crown had, however, found

nothing inconsistent in the Order In 1893 the Pacific

Order in Council asserted jurisdiction over all classes of

people regardless of their consent. The JSatebeleland Order

in Council, the Barotseland - North Western Ehodesia Order

in Council and the North-Eastern Rhodesia Order in Council

followed in l894> l£>99 and 1900 respectively, each granting
(97)

full powers of administration to the Crown, '

Ihe Government and its Law Officers were, however, not 

certain of the legality of this wholesale assumption of 

power. In 1894 the Law Officers ruled that where a protect

orate was granted it carried with it ** an acknowledgment of 

the right of Her Jfejesty to make such regulations as may be 

necessary for the maintenance of order and good government 

within -the territories affected, The following year

(1895) the Law Officers gave another ruling that "the existence 

of a protectorate in an uncivilized country imports the

right to assume whatever jurisdiction over all persons may
(99)

be needed for its effectual exercise11. J Ihe confusion was 

made more pronounced ty the fact that the Colonial Office 

and the Foreign Office differed in their interpretation of 

the powers that should be assumed in a colonial protectorate. 

Both Offices administered protectorates,

95* Anson, W,R, Law and Custom of the Constitution (Oxford, 
1908) Vol, 11, p,94. On the wider significance of the Order, 
see Hailey, Native Administration in the British African 
TerritoriesPart Y, (London. 1953).. PP. 202-204 and 217-218 
96* F.O, Conf. 6207, pp. 10-11,
97« See Hailey, Native Administration lt,Part Vt"  
pp«2o2-2C4> for the fact that the giving of fullest powers 
to the Crown became the patter.of later orders.
98, F.O. Conf. Print 6613, No. 71: C.O. to F.O, 13 Aug, 1894.
99. F.O. Conf, 6796: Reid and Lockwwod to Rip on, 14 Feb. 1895.



Nyasaland was, for instance, a Foreign Office protectorate 

(until 1904 when it was placed under the Colonial Office) 

■while Bechuanaland "Was a Colonial Office one. The Colonial 

Office assumed full powers in its p r o t e c t o r a t e s A H  

the Orders in Council mentioned above applied in Colonial 

Office protectorates. On the other hand, the Foreign 

Office was of the opinion that jurisdiction over the natives 

of a protectorate depended on their consent and that the 

Africa Order in Council of 1009 did not confer power to 

legislate over them without their consent, As will be

seen belov  ̂ when Johnston tried to exercise legislative and 

judicial powers over the natives in Nyasaland, doubts arose 

at the Foreign Office about his competence to do so. 

Instructions were given with regard to his judicial powers 

ever the natives while the law was being modified to enable 

him to exercise legislative powers. Even as late as 1090, 

the Foreign Office was still convinced that it did not have 

"jurisdiction over the subjects of chiefs whose territoiues 

lie within the limits of any jurisdiction constituted under 

the Order (the 1009 Order) and that the Order did not give 

power to make regulations binding on such native, (102)

It met its administrative difficulties by using, -when 

necessary, Section 10 of the Order which empowered the 

Crom to assume jurisdiction over people whose government 

had ty treaty agreed to the exercise of such authority. 

Whenever Foreign Office officials, therefore, exercised 

jurisdiction over natives, it was always on the assumption 

that they were acting on behalf of the chief.

100, The term "protectorate" here includes territories where 
no formal declaration had been made but Wnere legislative 
and administrative powers were being exercise d,either, 
directly or ty agency - e.g. the British South Africa Company 
territories,

1C1, See F.O, Conf, Print 7143, No*70, on Regulations made 
ty Johnston in British Central Africa, See also below in 
this Chapter,

102, F.O. Conf Print. 7143, No. 70, Ms mo ty FarnaXL (on 
Colonial Office letter dated 23 Sept, 1090) dated 0 Oct,,

1090.



It was clear, despite its reluctance, that the Foreign 

Office could not for long maintain its interpretation of the 

Africa Order in Council, In 1&99, therefore, it changed its 

mind and agreed,in accordance with the view of the Colonial 

Office, to assume full administrative powers, particularly 

where the natives of the territory had a backward administr

a t io n ,^^  From then onwards assumption of full power in 

protectorates became the general British pattern. In 1910,

in the leading case of R, v. Ihe Earl of Crewe. _ . . _Ex

Parte SakRome the Crown’s powers in a colonial protects 

orate received judicial confirmtion. The Court of Appeal 

held that the Crown had the power "to subject to administra

tion all persons upon the protected soil,, , 11 and to 

"legislate for all inhabitants".

Later, the administrative position of colonial 

protectorates became progressively more closely assimilated 

to that of colonies until it became unavoidable to describe 

them as "dependencies which are colonies in everything but
flQfy )

legal status'v Describing their administration in 1952,

Wight wrote: "Their administration is that of Crown colory

government; in many cases they are administered as one with 

a contiguous Colony; the only difference is that their 

Administration derives probably from the Foreign Jurisdiction 

Act instead of from the prerogative the British Settlements 

Act or the other sources,. h^IO?) 'In 1926, Lord Haldanee 

in Sobhuza 11 v. Miller. said: "The Foreign Jurisdic

tion Act thus appears to make the jurisdiction, acquired by 

the Crown in a protected country, indistinguishable in legal 

effect from what might be acquired by conquest,11

103. F« 0, 034/19: Foreign Office to Law Officers, 10 Nov,

1399*

104. (1910) 2 K.B, 576,

105* At p, 626, per Kennedy Lf J,

106, Wight, op.cit,,p»fl«

107, Ibid.

10£V >(1926) At.C* 51^



THE SETTDE UP OF aDMCNISTRAHON

It has been mentioned above that although .the Imperial 

Government finally changed its mind in favour of retaining 

Nyasaland, it-was not clear who wuld shoulder the financial 

burden of running the country. Iho Treasury had no funds for 

Nyasaland. Consequently Johnston had to look elsewhere for 

funds to set up his administration,. For a year, before the 

declaration of protectorate status in 1891, Johnston had been 

engaged in negotiations for funds with the only alternative to 

the Treasury - the British South Africa Conpany, It is 

essential to give this background briefly before dealing with 

■file actual setting-up of administration.

It will be recollected that Rhodes had in 1059 given Johnston 

£2,000 for treaty-making in Nyasalancl}0'^ By 1090 Rhodes was 

already busy mapping out his Conpany's possible dominions 

North of the Zambezi, Johnston seized on this opportunity and 

sought to interest the Conpany in having their charter extended 

to cover Jfy’asaland. He drew up a scheme for the Conpany's 

Board of Directors in London to exploit the whole region north 

of the Zambezi through a supreme administrator with 42 

assistants> 150 Indian troops and other personnel. The schemê  

if  put into operation, he estimated, would cost £32, 000 a^yea^. 

On receiving the schome Rhodes catied his London Office 

offering to spend £25* 000 provided Nyasaland -was included 

within the Conpany*s sphere. The London Office was, however, 

uncertain whether the Ccmpany could get that amount every 

year for a guaranteed number of years

109. See above.

110. Johnston to British South Africa Conpany: 17 July, 1090 
(printed copies found in F.0, 04/2052), In an accompanying 
letter to Cawston, Johnston wrote: "What I feel earnestly is 
that the matter should soon be brought to a decisiv e issue; 
that you should make up your minds speedily a£ to your will
ingness and power to administer British Central Africa, and 
then apply to the Government for powers to do so". Johnston 
to Cawston: 10 July, 1090, CawstonP>apers, Vol. 11, as 
quoted by Oliver, op.cit,,, p. 102. See also Hanna, op.cit. , 
p,176. For a summary of the Scheme by Johnston, see Oliver, 
op.cit.. pp, 101-2.

H I .  See Kfeciorandum by Cawston dated 3 Nov., 1090, Cawston 
Papers. Vol. 11. as cited by Oliver, op. cit. . p, 102.



' At the time Johnston started negotiations with the

British South Africa Conpany on Nyasaland the Conpany also

opened negotiations with the African Lakes Company for a

merger with that Company, As the first step towards

absorbing the Lakes Conpany, the British South Africa Conpany,

had bought £20,000 worth of shares. By an agreement between

the tw  Companies signed on April 29, 1090, amalgamation was

postponed until such time when it would be acceptable to the

majority of the shareholders of the African Lakes Company*

The Agreement provided, however, that in the meantime the

British South Africa Company would give £9, 000 per year to

the African Lakes Company to maintain law and ordei? and

that when amalgamation finally took place the Chartered

Company's policy in Ifyasaland would be placed in the hands

of a Glasgow Board to be chosen from the former shareholders
(112)

of the African Lakes Company,

Johnston did not know about the negotiations between 

the two companies until they were completed. When he knew 

he immediately wrote Caws ton that he was prepared to work 

under the British' South Africa Company but not under the 

African Lakes Company, which he lowly thought of as "a miserly, 

fanatical, uncultured set of Glasgow merchants” with a 

capital outlay in Nyasaland of only £30, 000 and whose repute 

ation in Government circles was bad, Johnston warned

Cawston that the Glasgow Board was not capable of administ

ering the territory,

Johnston wanted the Chartered Company to assume 

administration of .the.> territory and to absorb the African 

Lakes Conpany immediately. ■ The Company, however, appeared 

undecided on what course to take. In August Johnston wrote 

Cawston warning him that land was being bought by land 

speculators at an alarming rate:

. "Now are you going to let Nyasaland slip through 
your hands? It looks like it. After all our 
worry and trouble in making the arrangements 
with Germany and Portugual we shall find nearly 
all the soil of Nyasaland bought up ty Sharer and 
Bowler and others of that sort. And this is 
mainly because you are content to leave the 
management of these parts in the hands of the 
Glasgow people”, (115)

112, For copies of the correspondence between the two 
Comanies, see Ewing to Salisbury: 14 April, 1390 (F,0, 
04/2079). A copy of the Agreement is in a Memorandum of 
Anderson, dated 1 Nov., 1390 (F, 0. 34/2094)* See also 
Oliver, op.cit., p, 103, See further B.S.A. Co. Directors 
Report and Accounts. 31 March 1391, P. 16,
113, Johnston to Cawston: 13 July, 1390, Cawston Papers. 
Yol. 11« as cited by Oliver, op.cit. . p. 133
£14. Ibid.

Ibid* 5 Aug., 1390, as cited ty Oliver, op.cit.. 
p, -134. See also Hanna, op.cit. , p. 176.



23. L*y October Johnston had become so inpatient with the ^

Chartered Company that he wrote in this vein:

irWhy don’t you make haste and swallcw up,, digest, 
and deflate the African Lakes Conpany?, .As long 
as from scruples of over-kindly good nature or 
from the dread of spending more you allow the
A,L,Co, to maintain an independt existence you 

have no claim to be consulted in Ifyasaland matters.
I judge the A, L, Co. utterly unfitted to be 
entrusted with governing powers, so unless and until 
Ehe South Africa Conpany has followed it up, and 
has sat in its place arid calls, to me from Nyasaland,

'There I am where once the A,L,Co. was, 1 I shall 
■devote rry attention wholly to seeing in what way 
this country can be rescued from anarchy and its 
affairs controlled Ly the Inperial GovernmsntiKllG)

Apparently the agreement between the two companies 

had not teen communicated to the Foreign Office, Mien 

Hawke s ley, Eh odes' solicitor, produced its copy at the 

Foreign Office while negotiating for the extension of the 

Charter to the North, Sir Percy Anderson pointed out to 

him that the subsidy of £9, 000 the British South Africa 

Company was paying to the African Lakes Ccmpany was illegal 

since the latter Company ms not a chartered conpany and, 

therefore, not legally competent to administer Nyasaland,

He also added that both settlers and the natives of the 

territory had persistently objected to the Conpany assuming 

such powers,

Before the interview vdth Hawkesley, Sir Percy Anderson

had been requested ty Johnston to secure for him £10,000 from

the Treasury for the purposes of setting up administration

in Nyasaland, After the interview Sir Percy approached the

Conpany with a suggestion that instead of the Conpany giving

£9,000 to the African Lakes Conpany for maintenance of law

and order, they should rather pay the money to the Inperial

Government’s administrator in Nyasaland. ^ '^ T h e  suggestion

was attractive to the Conpany. Apart from its other

advantages the Company saw in it the easiest way out of their
(119)

difficulties with the African Lakes Conpany. In fact

previously the Company had sounded Johnston's opinion on 

vhether he would be prepared, while an Inperial administrator, 

to be also its administrator north of the Zambezi, Johnston 

had agreed provided tho Foreign office had no objection and 

would permit him to retain his position as consul. Lord 

Salisbury had at the time shown dislike of the arrangement.

He had,in fact, thought the suggestion premature on the part 

of the Conpany a3 its Charter had not yet been extended to 

Nyasaland and, for political reasons, it was not possible at 

the time to make the extension unless the Company resolved 

its difficulties with the African Lakes Company, Until the 

difficulties were resolved neither Johnston nor anyone else 

could act as an administrator of the Company in Nyasaland,

Please sco footnotes 116 »  120 s.t +ho bottom of . page '36*.
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24. The /Ifrlean Lakes Company was noo the c.ily obstacle

the Chartered Conpany encountered in trying to extend its 

rule to Nyasaland. The Scottish missionaries v::^3 

violently against Conpany rule, ihey would not have 

minded (in fact, they desired it) if the Company concerned 

were the African Lakes Company, Most of the shareholders 

of the latter Company were strong members of the Church 

and the Conpany had been formed at the instigation of 

the Church, They could not, however, reconcile themselves 

to being under the rule of a South African oriented 

Conpany, not connected with the Church at ell and only 

concerned with making as much money it could. The 

missionaries? opposition was supported ty a large section 

of tho Scottish Lobby at Westminster, This was difficult 

for the Imperial Government to ignore. Doing so ;»uld 

have meant political troubles„

The intensity of the missionary opposition left the 

Chartered Company in no doubt that, at least for the time 

being, it would not te possible to have the Charter extend

ed to Nyasala^ct^^ consequently it finally agreed to a 

partition of the country into two territories - one under 

the Conpany and the other under the Inperial Government*

The Company's sphere later became North-Eastern Rhode 

The partition and the terms of administration of the 

Company's sphere were embodied in an agreement between the 

Foreign Office and the Comp at

116. Ibid,, 5 Aug., 1090, as cited ty Oliver, op. cit,.,p. 1(34. 
See also Hanna, op.cit. p. 176

See Memorandum by H,P, Anderson: 1 Nov., 1090 (F.0.04/ 
2094). See also Oliver, op,cit., pp. 104-5
113. Anderson to Cawston: 17 Dec. 109Q, Cawston Papers. Vol.
II, as cited ty Oliver, op. cit. , p. 1.0?

Albert Grey to Cawston: 39 Novc 1090, Cawston Papers 
Vol. 11, as cited ty Oliver, op.cit. , p. 107.
120. Cawston to Johnston: 3 1 O9O: Johns tor., to Cawston
3 Nov, 1090: Cawston Pagers. Vol. 11, as cited by Oliver,
pp.cit.. p. 107.
121. See Albert Grey to Cawston: 29 Nov, 1090, Cawston Papers
Vol. 11, in which Albert Grey enphasizes that due to the 
difficulties the ' Company should facilitate the
Inperial Government taking over %-asaland by paying it the
£9, 000 which the conpany was paying the Af::icafo Lakes Company. 
Letter quoted in Oliver, op.cit.. 107.
122. See Chapter 2.
123. See Chapter 2. For literature on the Agreement,
gee Cntl, 7637 Johnston to Curries: 9 Feb.1091 (F,0. 04/2114) 1 
Memo ty H.P. Anderson 12 Feb. 1091 (F. 0. 04/2.156) F. 0. to
B.S.A.C.: 11 Feb. 1091 (F.O. 04/2156) Memo by Currie: 26 Fteb. 
1091 (F.0. 04/2157): F.O. to B.S.A.C.: 3 March ±09 (F.O, 04/2/ 
50): B.S.A.C. to F.O. : 5 March, 1091 (F.O, 04/215S):
B.S.A.C. to F.O, 13 Feb, 1091 (F.0. 04/04/2156): Oliver, 
op.cit, pp. 100 et, sea: Hanna, op.cit.. pp, 101 ot. sea.
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The terns of the Agreement have already been discussed 

in Chapter Two and it is not necessary to repeat them here,

Ihe Company accepted tho arrangement for what it 

thought it TOUld gain out of it, .Although it was disappointed 

not to be alSLe to extend its Charter to Nyasaland immediately, 

the partition had made it easier to extend the Charter to the 

rest of the territories. Ihe subsidy to Nyasaland would mean 

stable administration in that territory and the Company would 

not te worried ty its eastern border,' The Company was con

vinced that the partition was temporary and that it would soon 

CO. The use of Johnston in its owi sphere meant having the 

services of an experienced administrator at a time when such 

a man was most needed.

On February 14, 1391, Johnston (who was in London at 

the time) had been formally appointed as "Commissioner and 

Consul-General for the territories under British influence to 

the North of the Zambezi, n^^4) WaS aiso to retain his 

post as Consul for Mozambiqile^ His main instructions were: 

to supervise the organization of the administration of justice 

regarding foreigners (including British subjects); to consol- • 

ielate the protectorate over the native chiefs: to advise

chiefs on their external relations with each other and with 

foreigners but not interfering with their internal administra

tion; to secure peace and order; and to check the slave t^aie^ 

He was to scrupulously observe the provisions of the Berlin and 

the Brussels A c t s ^ ^

It will not be necessary to repeat in this chapter the 

circumstances that finally forced tho Conpany^ sphere to be 

separated from Nyasaland, The events that led to the breakup 

of the arrangement have already been dealt with in Chapter 3Wo.

ESTABLISHMENT OF ADMINISTRATION,

On May 14, 1091, as already mentioned above, a protector

ate was declared over Nyasaland. Johnston immediately began 

the task of setting up the apparatus, of administration.

His work was made more difficult ty several uprisings staged ty 

Yao Chiefs,^

12^ P.O. to Johnston: 14 Feb., 1091 (F.O, 04/2110). His salary 
was raised from £000 to £1, 200 per year and his allowances from 
£200 to £600,

Johnston requested to retain this post - See F.O. 04/2052: 
Memorandum on the Administration of Nyasaland (Confidential)
7 Oct; 1090.
126. For these instructions, sec F.O. 04/2113: F.O. to Johnston, 
24 %rch, 1091.
127. Ibid.
120. See- Oliver, op.cit.pp. 200-209 and 213^215; Hanna, op.cit. . 
pp, 194-201.



f i r s t  JoHnst^n dn rl h in  wvrn ^o^vo^ o.'̂ i wv.dc *)nd

accounting. In IO92, however, an accountant ms ^.j^dni.Mi 

from England. By IC96 there had been appointed a chief 

accountant and three assistants, an auditor and a storekeeper 

with tho assistants, A private secretary for Johnston was 

provided in 1093. In. 1^94 the Secretary was promoted to 

Secretary to the Administration - and in 1^96 was ^iven an 

assistant and two clerks. This became the nucleus of the 

Nyasaland Secretariat, More personnel was appointed later 

including a doctor.

The maintenance of law and order was the biggest prob

lem Johnston faced, Immediately after assuming office in

1091, he established a police fcrce of seventy volunteers 

from the Indian Army under tile command of Captain C.M, 

Maguire, Ihis force was later replaced ly a stronger 

detachment of Jat Sikhs supported by 150 Zanzibaris under 

non-commissioned Sikh officers. The force was partly 

financed ly the £10,000 subsidy from the British South 

Africa Company, The duties of the police force were mainly 

military in nature. It had to suppress slavery and 

uprisings ty certain chiefs as well as watch any attempts 

ty the Portuguese to seize territory, ' In IG96 the force 

was reconstituted into a regiment and became known as the 

"British Central Africa Rifles". Later the name was 

changed to "King's /ifrican Rifles11, The African irregulars 

of the force were, however, when tho force was turned into 

a regiment, removed ffom military duties to purely civil 

ones and became the nucleus of a civil police force. From 

1(397 each district was provided with a detachment of the 

civil police under the control of the Resident of the 

district. In 1909 a Civil Police Ordinan^e-^was enacted 

to define, for the first time, the powers of the civil 

police force. In 1923 the force was re-organised and 

placed under a commissioner, severing it from the district

0no of the instructions given to Johnston on appoint

ment was to advise the chiefs of Nyasaland on their

external relations with each other and with foreigners but

not to interfere with their internal administration. This 

instruction was impossible to follow to tho letter because 

of the position existing in Nyasaland when Johnston assumed 

administration. Among some tribes chieftainship had been 

decimated ty slavery. Such tribes had no chiefs to be 

advised. In those tribes where chiefs existed, some of them

so maladministered their people that intervention ty

Johnston's officials was necessary. Above all there was 

also the question of possible conflict betwaen the new 

administration and that of the chiefs if the latter were let 

to be too powerful.

T^odtndtes' dver 'tiDtt'omrp£ge89.



Johnston, therefore, adopted a middle course between 

destroying the powers of the chiefs and leaving them alone.

He adopted convenience as his guide, interfer ring where 

necessary and leaving matters as they were if it suited his 

administration. In those tribes where chieftainship was 

strong, e.g., among the Ngoni, Johnston left them alone. 

Explaining to Fraser (a missionary) in 1#?6 why he had not 

interfered with the Ngoni, Johnston wrote: ‘'Hitherto the

Angoni have shown themselves capable of managing the 

affairs of their own country without compelling the inter

ference of the Administration of the Protectorate. Ihey have 

maintained a friendly attitude towards the English and have 

allowsd them to travel and settle unhindered in and through 

their country,

The change of policy at the Foreign Office in 13$)8 

in the government of protectorates jettisoned whatever still 

remained of the policy of advising chiefs in their external 

affairs and not interfering with their internal j,

administration. In Nyasaland the policy moved rapidly from 

a mixture of indirect and direct rule (depending on the 

chief's authority over his tribe) to one of direct rule 

everywhere. Ihe chiefs remained but they no longer 

commanded much power. By the turn of the century Duff 

was able to write on the position as follows:

11......... in nine cases out of ten throughout British Central
Africa today the word "Chief" means rather what the 
Portuguese call "capitao" —  a sort of overseer under 
Govt, surveillance: while the word "tribe" has ceased
to have any political significance at all,.the (chiefs) 
have grown accustomed to the loss of power balanced as 
it is tjy the advantages of diminished responsibility and 
of efficient protection from tribal enemies, while the 
people are keenly appreciative of the more even-handed 
justice of European courts, . , .  "(136)

The policy of direct rule had, however, adverse effects 

on the orderliness of the Africans, By 1910 the position 

had become serious, A change of policy was needed if things 

were not to deteriorate.

133. No, 7 of 1909.
134. For a short account of the formation of the Nyasaland 
Police and Aimed Forces, See Bretsford, op.cit. , pp.662-3

and 666-9.
135. Fraser, D, Winning a Primitive People. (London, Seeley, 
1912) p .239. It was not until 1904 that British rule was 
introduced among the Angoni. Even then Sharpe insisted that 
the magistrates should just advise and guide tho existing 
authorities.
136. Duff, M, Nyasaland Under the Foreign Office (London, 

George Bell, 1903) p. 97.



1. THE CIVIL SERVICE AND- GE. NERAL ADMINISTRATION

Johnston faced a difficult task in setting up his civil 

scrvicc and general administration. Personnel and money 

were difficult to obtain. At the head of the administration 

was Johnston himself, Alfred Sharpe (whom Johnston had 

appointed Vice-Consul and who replaced him in 1096) was 

seeend in command. Third in command was Buchanan who had 

teen appointed ty Johnston as an unpaid second Vice-Consul,

He received a salary of £350 per year from the %asaland 

Revenues foT his position as a magistrate and local officitl. 

He was unpaid in the sense that he did not receive a salary 

from the Inporial Treasury for-his post as Vice-Consul, In 

fact, apart from Johnston and Sharpe, no other official was
#

paid by the Imperial Treasury, AH locally appointed 

officials - called ty Johnston "the 'uncovenanted civil 

service 1 of Nyasaland11 - received their pay from the Nyasa

land Revenuesi

Johnston appointed as a nucleus of his district 

administration officials designated "Collectors of Revenues 

and Residents11, The designation was rather misleading as 

they did not collect revenues only. They were full-fledged

administrators of their respective areas. They were, in
(130)

fact, performing tho duties of district commissioners.

In October, 1092, Johnston divided the country into four 

districts - Shire, South Nyasaland, Iffest Nyasaland,

and North %"asalan^]-" ^  In 1096 he re-divided the territory 

into twelve districts and appointed a Collector of Revenue 

and Resident for e a d ^ "^

129. For Johnston's praise of Buchanan, See F.O. 04/2114: 
Johnston to Salisbury, No, 10, C,A, 20 Nov., 1091, and No,
23, C,A., 5 Dec., 1091: F.O. 04/2197, No. 15, 29 March,
1092. Buchanan's terms of appointment are found in 
F.O, to Johnston, No. 9, 24 Feb., 1092,

130. Hanna, op. cit, . p. 205,

131. The Company's sphere he divided into two districts - 
Tanganyika and Mkoru,

132. See F, 0, 34/211/45 Johnston to Salisbuiy, No. 12, C.A.
29 July, 1091, and No. 23, C.A., 5 Dec., 1391., F.O. 04/2196: 
F.O. Johnston, No. 360 June, 1092: F.O. 04/2197: J. to S.,
No. 15, 29 March, 1092, and No. 35, C.A., 11 Get., 1092:
F.O. 2/53: F.O. to J., No. 15, 23 Feb. 1093, Ibid., Davidson
to J., 7 June 1093; F.O, 2/54: J to Davidson, 10 May, 1093 
and 24 Aug, 1093; F.O, 2/65: F.O. to J., No. 10, 9 Feb., 1094 
and No. 14, 14 Feb. 1094, See also Cordens, C,A.--Nyasaland
in 109^511 (Nyasaland Journal. Vol. l .No. 1. Jan, 194$) P* 52.



The Protectorate’s Annual Boport of 1911-1912 stressed the

need for the appointment of native authorities who would

assist District Residents in the maintenance of Order.

Consequently legislation was introduced in 1 9 1 ^ ''^  "to

supply a salutary measure of discipline and control in

order to replace the old system of tribal rule of chiefs
(l3rt)

■which had fallen into dec a,y". This legislation marked

the beginning-of constitutionally recognised indirect rule.

The subject of indirect rule will be dealt with fully when
(139)

discussing African constitutional advancement below.

Johnston introduced taxation of Africans (the hut tax 

as it was called) early in his administration and earlier 

than it was introduced in Northern Rhodesiaf' '̂"'̂ - The 

Collectors of Revenue vho were at first concerned with 

■ taxation on trade were also charged with the collection of 

African taxes. Johnston was of the view that the financial 

salvation of Nyasaland lay in the taxation of Africans 

within moderate bounds. The Foreign Office agreed to his 

taxation of Africans but added that if  it caused discontent 

it should be withdrawn. To avoid causing conflict between 

himself and the chiefs, Johnston made payment at “first 

voluntary. If a chief required assistance of the 

Administration in governing his people then his people had 

to pay taxes. If  a chief did not require such assistance 

then his poqale were not under an obligation to pay taxes.

The tax was put at 6/~ at first but was reduced to 3/- i*1 
1093 when it became apparent that 6/- was too high. At 

first the collection was in both cash and kind but later 

the Administration insisted on cash. It was, however, not 

until 1904 that Africans paid tax throughout the Protectorate]

m  0f hiz)
See also C.O. 626; 6th Session of the Nyasaland Legislative 
Council.
139. Chapter 5,
140. See above Chapter 2.
141. For correspondence concerning the introduction of . .
taxation and.imediatoly after, see F.O. 6it/2114: Johnston 
to Salisbury, No. 25, C.A. 10 Dec., Ii391: F.O. (34/2197:
J. to S., No. 11, C.A. 10 Mar., 1092: F.O. 04/2196:
F.O. to J., No. 35, 4 June, 1092 and No. 63, 21 Sept., 1092,
F.O. 04/2190: F.O. to J., tel. No. 10, 21 Sept., 1092:
J to Rosebery, tel. No. 16, 25 Aug., 1092: F.O. 04/2197 =
J. to R., No. 32, 6 Sept., 1092: F.O. 2/54: J to R., No. 21.
C.A., 12 Juno, 1093, F.O. 2/65: F.O. to J. No. 21, 1 fey,
1094: P.O. 2/ 66: J to Canning, 10 Mar., 1094, and to
Kimberley, No. 27, C.A. 14 Mar., IO94: C. 0430, pp.7-0,
Fbr a short account on the subject^ see Hanna, op. cit. ,

pp. 241-245.



LEGISLATIVE POWERS

Like administrators of other protectorates elsewhere in 

Africa where no separate legislation had been enacted for 

that purpose, Johnston derived his legislative powers from 

the Africa Order in Council 1009. The Order empowered Consuls 

to make regulations called "Queen fs Regulations1' for the 

promotion of ’’peace, order and good government" and to 

enforce the treaties concluded -with the chiefs. It should 

be noted 'that there was no Legislative Council in Nyasaland 

until 1907. Johnston was, therefore, the sole legislator 

but his legislation was subject to tile approval of the 

Secretary of State.

As already seen above, the Foreign Office at first was 

of the opinion that the Africa Order in Council of 1C09 did 

not confer jurisdiction on the Crown to legislate over the 

natives without their consefifef1̂  The legislative powers 

conferred on Johnston were not only limited in regard to 

the natives of the territory but also in regard to non

natives in certain cases, When he made regulations 

purporting to impose customs duties and to make any breach 

of them an offence, there was doubt at the Foreign Office 

■whether he was competent to make such regulations, Ihe 

doubt resulted in an amenclmen£ '̂'to the 1039 Order in 

Council, Explaining the amendment, Davidson, a legal 

adviser of the Africa Department at the Foreign Office, 

stated: MI don't say that it is clear that the Bagulations 

are not "Queen's Regulations" even under the existing 

Order in Council, but rather that there is no doubt that 

they will be Queenrs Regulations under a new Order in 

Council which has been drafted amongst other things to remove 

this very doubt which now exists*"

The Secretary of State occasionally disallowsd or 

amended legislation by Johnston. For instance, Wien 

Johnston, in an attenpt to prevent usurious loans to 

Africans by Europeans, issued a circular stating that 

Europeans who lent money to Africans would not be able to 

recovor it in consular courts, the Secretary of State told 

him that he was depriving British subjects of a right and 

that the regulation should, therefore, be withdrawn, ^

Similarly, the Secretary of State altered a regulation 

imposing; a fine of £100 for smuggling by reducing the 

fine to £ 1 0 ^ ^  and a regulation providing that a native 

person not paying his tax by the date it was due would 

forfeit his hut the day after by increasing the period to 

two months.^^

See footnotes 1^2-149 at bottom of page 92 .



In 1902 tiie British Central Africa Order in Council was

enacted. The Order provided for the territory's constitution

and set out the main organs of government, It repealed, with

certain provisoes, the Africa Order in Council, 1009, the

Africa Order in Council, 1(392, and the Africa Order in Council,

1093. Ihe territory's governmental powers were, therefore,

now based on the new Order and applied to all person native

and non-native, This included legislative powers, Ihe

position of Commissioner and Consul-General continued. No

Legislative Council was provided for. Die Commissioner

continued to be tho source of legislation. In 1907, however,

the Order was amended ty the Nyasaland Order .in Council,

This Order provided for a Legislative Council, bringing to
(l Lfi)

an end sixteen years of a "one-man legislature,"

142. See under "Tho Legal Status of the Territory /ifter the 
Declaration",

143. The Africa Order in Council 1393.

144. F.O. 2/54i Johnston to Bosebery, No, 12, C,A.,
31 March, 1093, Minutes, Cf, Minutes on No. 30. C.A., 10 Aug., 

1092, in F.O, 04/2197.

145. Hanna, op.cit. , p .225

146. Ibid.

147. Ibid. , p, 226,

140. See Chapter 4 for a fuller discussion of the 1902 and 

1907 Orders in Council,



32, JUDICI/Jj ir1 CWEUS 94-

Johnston at first derived his judicial powers as he did 

his legislative powers, from the Africa Order in Council,

1009, as amended. Hie Order provided for the administration 

of justice through Consular Courts established in local 

jurisdiction created ty the Secretary of State, The British 

sphere north of the Zambezi was established such a local 

jurisdiction. Magistrates of consular courts receivedtheir 

commissions from the Secretary of State.

The jurisdiction of the courts was clear as far as British 

subjects and other non-natives were concerned. The Courts 

could try such persons in regard to both criminal and civil 

matters. But, as in tho ease of legislative powers, it was 

uncertain whether the courts had jurisdiction over tho natives 

of the Protectorate. The Foreign Office, as has already been 

seen, was of the view that the 1009 Africa Order in Council 

did not confer jurisdiction over the natives save with their 

consent. Davidson, giving the opinion of the Foreign Office, 

stated that whatever jurisdiction Johnston was exercising over 

the natives derived from tho fact that they wanted it and had 

ty implication requested him to do so. ^ 0 )

Johnston, however, thought his powers were not limited to 

that extent. It should be noted that Johnston’s deputy,

Sharpe, was a solicitor of the Supreme Court of England and 

ho no doubt very often interpreted Johnston's powers under the 

Order. For instance, in 1094, he advised Johnston that he 

could under the Order deport Chief Kazembe to any area directed 

by the Secretary of. State. Sharpe, while acting for Johnston, 

had signed a warrant for the chief's deportation. However, viien 

he informed the Foreign Office of his intention, before 

executing the warrant, it replied by telegram as follows 

"Natives of the Protectorate are not justiciable under (the)

Africa Order in Council and cannot be deported under its 

provisions. They should be dealt with according to Native 

Law as maintenance of peace and order may require.11

Johnston had to accommodate himself to the Foreign 

Office's interpretation of his powers. As in general 

administration, he came to be guided by convenience. Generally 

he left the chiefs alone, but he did not hesitate to interfere 

where he thought such interference was justified. In 1096 

he summed up the position as follows:

"In reality the native courts are practically held ty British 
magistrates in the name of the local chief or as his 
representative..Still, in some districts, native chiefs are 
encouraged to settle all minor cases themselves, and the 
natives are not allowed to go to the European magistrate 
except vhere the native chief cannot be relied on for fair
ness, No native chief or British magistrate, howsver, is" 
allowed to carry out a death sentence on a native with Q.u4- Xir3r. 
referring the case to the Commissioner, and obtaining his 
sanction to the verdict and sentence.1' (152)

Footiu tos ?.t the end of page;''95. (Nos. 149 - 152) •



In order to improve the judicial machinery of the

country, Johnston asked the Imperial Government to appoint

a barrister to look after the administration of justice in

the territory, supervise magistrates and review their

decisions and advise the Administration. The man he -wanted,

Johnston pointed cut, -was one who could be Chief Justice of

Nyasaland. The Foreign Office could not accede to the request

as the Treasury had no funds for such an appointment. ^^3)

The judicial powers of European magistrates ever natives

were not settled until the enactment of the British Central

Africa Order in Council in 1902, The Order provided for the

establishment of a High Court^^with jurisdiction to hear

criminal and civil cases and to try all persons - Africans

and Europeans. The Court -was tc administer the Common law,

equity and statues in force in Ehgland on August 11, 1902,

as modified by Orders in Council and Ordinances in force in

the Protectorate, In cases concerning Africans only African

customary law was to prevail as long as it was not contrary 
(155)

to natural justice. J ' Below the High Court were to be

subordinate courts ^ ^ 2  e.g. magistratres courts. These too

wsre to try both. Africans and Europeans, Chiefs were not

accorded judicial powers under the Order although they
(1 ^7^

continued unofficially to try cases.

149, F.O. 34/2197= Johnston to Rosebery, No. 35, C,A.,
11 Oct., 1392: Minutes,

150, F.G. 2/55. Johnston to Roseberry, No.57, C.A., 10 Cct, 
1093: Minutes,

151, F.O, 2/69: F,0, to Sharpe, tel. No. 9, 25 June, 1 0 9 in 
reply to Sharpe to Kimberley, No. 32, C.A, 20 April, 1(394 
(F.O. 2/66), In 1909 the Political Removal and Detention of 
Natives Ord. (No. 1 of 19 C9) was passed.

152, Johnston, British Central Africa (London, flfethuen, 1397) 

p. 114,

153, F, 0. 04/21975 Johnston to Salisbury, No. 15,29 Mar., 1092: 
F,0. 34/2196: F.O, to Johnston, 0 June, 1392: F.O. 2/54= 
Johnston to Davidson, 10 May, 1393: F.0» 2/53! Davidson to 
Johnston, 7 June, 1393: F.O. 2/54: Johnston to Davidson,
24 Aug., 1393*

154, For a short account of the judiciary, See Brelsford, 
op.cit., pp, 655- 6,

155, High Court Ordinance (No. 3 of 1906) -

156, See subordinate Courts Ordinance (No. 5 of 1906).

157, They were later given powers by statute to hold courts.



KISSICNAlOf AMD SETTLER OPPOSITION 10 IHE NEW ilDMMISTRiVHON.

Johnston’s administration was not welcome to the 

missionaries, particularly the Church of Scotland missionaries 

at B1 an tyre, and to the settlers. The missionaries had been 

in the territory since 1075. They had lived and worked with

out governmental authority for fifteen years. The settlers, 

too, had been there for an equally long time. They too had 

traded and farmed without control from any authority* During 

that time both the missionaries and the settlers had been 

governed "ty their own consciences only in dealing with Africans 

and in running their affairs. The missionaries had j even 

after the Blantyro scandals, continued to play some role in 

the administration of the areas around their stations. The 

settlers, on the other hand, had administered justice to 

their employees without interference and in some cases had 

become confidants of chiefs, thereby playing an important role 

in administration. Ihe missionaries looked upon the Africans 

as their wards for whose welfare they were responsible, Ihe 

settlers were applrehensive about their land claims which the 

new Administration was going to investigate and either confirm 

or reject.

With this baci-^uund the missionaries and the settlers

had every reason to resent the new administration. Ihe

missionaries became very critical of it* In some instance^,

they .-did not even hesitate to dofy it* For instance, after

Johnston had established the regular courts, the missionaries

at Blantyre continued to administer justice at the Mission^

Relations became more strained when Johnston introduced

taxation of the African. Hetherwick, a missionary at Blantyre,

attacked the taxation of so impoverished a people as iniquitous

and enforcement of the payment ty soldiers and police as

scandalous. He angrily wrote to his headquarters:

"I cannot see how Johnston has authority to force the people 
and chiefs to pay taxes. Is the native to pay taxes or is he 
not? Kindly find from the Government and let us know the 
ansvrer. The native comes to us to ask, What he is to do.
What answer are we to give? The demand is most unjust and 
fated to do much harm. Are we to advise (natives) to comply 
with it.-" (l60).

Hetherwick *s opposition became so fierce that 

negotiations had to be conducted in Britain between the Church 

of Scotland Headquarters and the Foreign Office to bring peace 

between the missionaries and Johnston, That He therwick had 

become a spanner in Johnston’s administration is shown by 

Johnston's own words to the Foreign Office:

JIVfe have never had any difficulty in the matter of (taxation) 

with the natives except in those few places where Mr, He ther

wick and his colleagues directly intervened and advised the 

natives not to pay taxes" (l6l)

•f ee over vpa'ge ""for- âb.bve :foot'iiotes.

<̂9



Ihe settlers’ opposition was less opon and violent than 

that of the missionaries. Their attitude to the new 

administration was reflected by an incident at a function of 

tho settlers described by Maugham, one of Johnston's ' i

subordinates:

"Tho toast of "The Queen" w^s drunk with enthusiasm, 
then came that of the 11 Administration11 which was received 
with coolness. To this I replied briefly, ny remarks 
receiving an indulgent rather than a wholly favourable 
reception. Then came "the Planters Association, proposed 
from the Chair. It was drunk in the midst of a wild uproar, 
some making vain attempts to stand on their feet to honnour 
it". (162)

When Johnston first encountered the opposition he 

understood it and observed: " . . . .i t  is very hard for the 

Europeans who have hitherto teen a law unto themselves to 

understand that they must now submit to authority."(163) 

However, when the opposition continued he misunderstood it 

and took it as outright resentment of him and his ' _ .

administration. He henceforth took a non-conciliatory 

attitude. It was this' attitude which inflamed the situation 

and prevented Johnston from appreciating the fact that he was 

dealing with a people who had been an administration unto 

themselves and who would have to be slowly brought to 

recognize the new authority. As Dr. Shepperson says,

Johnston "read the situation as one of resentful disappoint

ment on the part of proud priests. It did not occur to him 

to think of it as a change of government without an election, 

or to suppose that the missionary qsposition was an Opposition 

almost in the parliamentary sense#"

The opposition of the missionaries is apply portrayed 

ty Oliver in these words:

"The Scottish missionaries had learned the habit of command 
and it is understandable that they did not find it easy to 
surrender it overnight in favour of an upstart Administration 
directed ly a notorious and outspoken unbeliever, who was 
known to have teen prepared two years previously to abandon < . 
the Shire Highlands to the Portuguese and who was now _ - 
suspected of wishing to sell, the whole region into bondage 
under the British South Africa Conpany." (165)

15o. See cf. Duff, op.cit. , p .379*

159. See Hanna, op.cit. , p .42

160. As quoted in Oliver, cp.cit. pp. 210 and 212.

161. F.O. 2/54

162. Maugham, R.C.F. Nyasaland in the Nineties (London, 

Williams, 1935.) P. ^79.

163. F.O. 2/54

164. Shepperson and Price, Independent African (Edinburgh, 

E&in, U.P., I960) p. 14.

l65« Oliver, op. cit.. p. 210



.AFTER THE FORMATIVE STaGES UNTIL 1924
98

After the enactment cf the British Central Africa Order

in Council in 1902 and the Nyasaland Order in Council, 1907,

which introduced a Legislative Council for the territory,' very

little happened in rfy-asaland until 1931 when the composition

of the Legislative Council was a l t e r e d , T h e  Chilembwe 
(1673

uprising in 1915 vas the only event of consequence which

happened before 1931. While, therefore.the settlers in

Northern Ehodesia and Southern Ehodesia wore embattled in

political and constitutional wrangles with the British South

Africa Company and the Inperial Government  ̂ the Nyasaland

settlers were busy improving their tea plantations and businesses

in an atmosphere free cf political agitation. There was no

Company to be deposed. The missionaries had prevented the

introduction of comparer rule in the territory beti-jeen 1090 - 
(l69)

1095 . The settlers had more than adequate representation

in the Legislature although some criticised the method of 

nomination through which their representatives entered the 

Council, In this atmosphere of tranquility the Government 

concentrated on consolidating its administration. The civil 

service, the police force and the arny were improved. The 

Legislative Council was kept busy although not as busy as 

that of Southern Rhodesia!'*'^ Unlike the position in Southern 

Rhodesia and Northern Rhodesia, where settler representatives 

in the Legislative Council and Advisory Council respectively 

were effective oppositions to the official members (i.e, the 

Conpany officials), in Nyasaland there was an atmosphere of 

cordiality and cooperation.

166, See below, Chapter If.,

167. See below, Chapter 5.

160, See above, Chapter 2,

169. See above in this Chapter and also Chapter 2,

170, Northern Rhodesia did not have a Legislative Council 

until 1924.



CHAPTER FOUR 

^EUROPEAN CONSTITUTIONAL ADVANCEMENT 1900-1953

European constitutional advancement in Northern Rhodesia

differed remarkably from that in Nyasaland during the period

1900-1953* The differences, it appears, were due to three

factors. The first factor was that the two territories

entered their modem constitutional history under different

systems of administration. %  as aland did so under the Imperial

Government and shared with other dependencies elsevhere tile

Foreign Office's, and later, the Colonial office's, style of

government. Northern Rhodesia, on the other hand, started

under Conpany administration - a form of administration not

based on settled principles or tradition - and remained under
(l-)

it for nearly thirty years (1895-1924) i The tecond factor

was the type of European who settled in the two territories.

The Europeans -who settled in as aland were mostly of British

stock, coming directly from home. Those who settled in

Northern Rhodesia were a mixture of Britons, English - l

speaking South Africans and Southern Rhodesians, Afrikaners

and a sprinkling of other races, Ehglish-speaking South

African and Southern Rhodesians and Afrikaners formed the

bulk of the European population. The third factor was that

while Nyasaland was launched as a no Whiteman's country, the

policy was not so clear in Northern Rhodesia, Although

Milner had seen the Zambezi as the boundary of self-governing

white British South Africa, ^  the^j^Lux of white settlers

into the country and the country's Ad.th Southern Rhodesia

shrouded this policy to a point when it became no longer

clear vhether the territory would follow the constitutional

course of Southern Rhodesia or that of Ityasaland. In

Nyasaland, Johnston had, from the outset, envisaged the

creation "of a multi-racial society which w^uld be

harmoniously interdependent, each race contributing of its
(?)

best to the common good of all" To achieve this Johnston 

was of the idea that the territory should be ruled ty Whites, 

developed by Indians, and worked try B l a c k s His thinking 

was that because Indians were nearer in blood to Africans 

they would not only be able to stand the climate better tut 

would also receive more co-cp eration from the Africans than 

would the Europeans.

1, See Chapter 2,
2, Milner to Chamberlain, 5 April, 1(599, African (South)
574* No. 114, See also Chapter 2,
3, Hanna, op.cit. . p,226,
4* F.O*2/55: Johnston to Anderson, 10 Oct. 1893. It is not 
clear whether this is what Johnston wanted for all time or 
only until such time as it became conceivable that Africans 
could participate in modem government, Johnston became so 
obsessed with his three race multi-racialism that he coloured 
things he used^.e.g. paper,his hat-band, the flag-borders with 
black, white and yellow. He similarly coloured his book, British 
C-intral A frier, - H^nna P, 22 5. — — —



Canvassing for Indian immigrants, therefore, he wrote to the 

Foreign Office;

"L  have come to the conclusiong that we shall confer a great 
benefit on India in inducing the stream of its emigrants to 
set their faces in this direction, and shall confer an 
even greater benefit on British Central Africa by locating 
Indian families in these territories to a prudent and reasonable 
extent" (5)

The-third factor was the most inportant. It explains the 

political vociferousness and agitation of the Northern Ehodesian 

Europeans and the lack of the same among the Nyasaland 

Europeans, Europeans in Northern Ehodesia very often demanded 

self-government - an issue that never arose in Nyasaland,

VJhile Northern Ehodesian Europeans felt that the territory 

belonged to the Southern Ehodesia - South Africa bloc , those 

of Nyasaland thought the country had more in common vdth East 

Africa than with Southern Ehodesia* Ihey, therefore, unlike 

the Northern Ehodesian Europeans, never campaigned for 

amalgamation with Southern Rhcdesia until as lukewarm partici

pants they were dravn into campaigning for a Central African 

federation.

It was with these different backgrounds that Europeqns 

in the two territories sought constitutional advancement, 

Nyasaland Europeans had had an advantage over those of Northern 

Ehodesia, They had not fought to get a Legislative Council,

It had been thrust upon them before they were even ready for it, 

Ihis, perhaps, explains why no changes were made to the 

Legislative Council for over twenty years. On the other hand, 

Europeans in Northern Ehodesia had to fight for representation 

in the territory13 government. Under the Conpany 

administration they were only able to get an Advisory Council 

in 1915, It was not until 1924 - nearly seventeen years after 

Nyasaland had had one - that Northern Ehodesia was granted a 

Legislative Council, However, once Northern Ehodesia had a 

Legislative Council, constitutional changes occurred more 

rapidly than in Nyasaland,

5. F, 0, 2/$0: Johnston to Kimberley, No, 60, C,A, June, 1095.
See also F, ©. 2/60: Johnston to Kimberley, 17 Nov, 1094. See
further The Times (London), 7 November, 1094., Report of a 
Speech by Johnston to the Liverpool Chamber of Commerce; 
Johnston, British Central Africa, pp. 403 and 472,
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Nyasaland'* e constitutional position was put on a proper

footing by the British Central Africa Order in Council of

1902, While the Order provided for the establishment of a

High Court and subordinate courts  ̂ it did not provide for a

Legislative Council, The Commissioner and Consul-General

continued to act not only as the Executive but as the

Legislature too, Ihe Order, however, gave him powers to

enact ordinances - a more advanced type of legislation than

Queen's E&gulations, Ihe office of Commissioner and Consul-

General and his legislative powers lasted only up to 1907 when

the Nyasaland Order in Council, 1907, was enacted, ^  Ihe new

Order, together with the Royal Instructions to the Governor,

provided for the establishment of a Legislative Council

comprising the Governor as President, three ex-offic.lfi

members and such other official and unofficial members as

might from time to time he appointed ty the Sovereign, The

three ex-officio members were to be the Government Secretary

(later called Chief Secretary), the Treasurer (later called

financial Secretary) and the Attorney - General, Three
(7)

unofficials were appointed by the Governor but no other

officials were appointed in addition to those who ware to be

ex^officio m e m b e r s T h e  Legislative Council had, therefore,

a total membership of seven four officials (including the

Governor) and three non-officials^ There was no franchise

provided for and the Governor appointed the non-Official

Members not on the basis of their representation of settler

opinion, but because they were “persons most likely to be of
11 (10)

assistance to him in the discharge of his duties.

The Legislative Council had in theory very little power.

It legislated on instructions from the Governor, The Governor

had outright veto powers over legislation passed ty the Council

His powers were so wide as to make the Legislative Council more
(11)

of an advisory councilv ' than a legislative body. There was,

however, nothing unusual about the Council having so little

power. It was the position with Legislative Councils elsewhere

The same limitations were imposed upon Legislative Councils of

later years. Legislative Councils were not intended to be as
(12)

powerful as a Parliament. The main purpose of establishing 

them was not their legislative functions as these could be 

discharged ty the Governor alone. They were intended to enable 

the Governor to get the grievances of the settlers in an 

organised form.

The Nyasaland Legislative Council was not, however, as 

inpotent as the written word indicated. In practice the 

Governor rarely overruled it. Even the position of the non- 

Official Members was not as hopeless as it seemed from the fact 

that they were handpicked men of the Governor, .. ^ 3^ .

See over next J»age for footnotes,



4. He respected their opinions and regarded them to all intents 

and purposes as if they were popularly elected.. Some tiroes 

when it happened that the non-Officials voted against the 

Officials and the Governor was required to exercise his
(13')

casting vote, he did so in support of the non-Officials*

The first Legislative Council had a lifetime of 

five years. Later it was reduced to three but in 1955 it 

was raised to four. A new Legislative Council merely meant 

a fresh appointment of non-Official Members. The Official 

lumbers were permanent. An Official disappeared from the 

Council only if he no longer held the position entitling 

him to a seat. The new holder of the Office would then take 

the seat. The composition of the Legislative Council did 

not change for over twenty years. The non-official Msmbers 

continued to be appointed ty the Governor although in later 

years the appointments were made from nominations made ty 

the Convention of Associations ~ a body formed ty various 

organizations in the territory.

It was not until 1955 that popular elections were 

introduced in Nyasaland, This was done only among non- 

Africans, The constitutional changes made between 1930 and 

1953 will,however, be dealt with later in this Chapter.

In addition to providing for a Legislative Council, 

the 1907 Order in Council and Royal Instructions provided 

for an Executive Council. The Hcyal Instructions stated 

that the Executive Council should comprise the Governor, the 

Government Secretary, the Treasurer and the Attorney - Genral 

as ex-officio members and such other persons as might from 

time to time be appointed ty the Sovereign. This meant that 

all the four officials in the Legislative Council also 

became members of the Executive Council. No non-Officials 

were appointed to the Executive Council.

6, The Office of Commissioner and Consul-General was replaced 
by that of Governor, The legislative powers of the 
Commissioner passed to the Legislative Council and to the 
Governor.
7. For the notice appointing these first Unofficial Members. 
See Orders in Council, Ordinances, Regulations. Proclamations. 
Orders and rules, Promulgated in the Nyasaland Protectorate, 
1900, p.D, 12,

Ibid.
9, This was almost parity since the Governor in practice 
became more of a neutral official, exercising his casting 
vote rarely.
10, Brelsford, op.cit. . p. 640,
11, See Jones, op.cit. , p. 191.
12, See below in this Chapter the Governor of Northern 
Rhodesia reminded members that the Legislative Council was 
not a Parliament.
13* E.g, see Nyasaland Legislative Council Proceedings, 25th 
Session, 1910 (C.C. 626/6) when the Governor cast his vote 
in favour of the non-officials against tho Native Villages 
Regulation Ordinance,
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NORTHERN RHODESIA: 1911-1924

As mentioned above, the Legislative Council was thrust 

upon the settlers of Nyasaland before they were ready for 

it. This neutralized European political activity in the 

country for many years. There was nothing to agitate for,

This position was the opposite of that in Northern Rhodesia 

where settlers had to fight for representation in the 

government of the country. The fight for representation 

did not begin until after the amalgamation of North-Eastern 

and North-Wbstern Hhcdesia in 1911, Before then the 

settlers had not shown much inclination for politics. The 

man responsible for initiating political activity in the 

territory was Leopold Frank Moore (later knighted), a 

chemist at Livingstone, Moore was a man filled with a 

hatred of much that existed in the territory. He disliked 

the Company which he called "that unholy combination of 

financial monopoly, social privilege and political absolutism^ 

He believed it "was holding up the country's development 

Further, Moore d is liked Ch ristianity/"^ capitalism, Ind 

educated person^^particularly the young Oxford and Cambridge 

graduates who were being recruited as officials in the 

territory. He thought that although highly educated, these 

young men lacked local knowledge. Moore was, however, 

despite his weaknesses, "a man of great drive and force of 

character,, genuinely and deeply attached to his adopted 

country and.. .willing to spend a great deal of time and 

money to fight for the policies in which he believed.

Moore!s task was not an easy one. Europeans were

still lukewarm on politics. Ownership of the Livingstone

Mail, the only paper in the country, however, greatly

assisted him in arousing political interest. He published

long articles in the newspaper denouncing everyone except

himself and the people whose cause! he claimed to champion.

At first the paper dealt with grievances like high prices of
(19)

land and restrictions on the export of breeding cattle.

Later it tackled bigger issues like the Company's mining

polici’̂ a n d  land r i g h t ! a n d  self-government for tine
(22)

territory.

10 3

13. Gann, A History of Northern Rhodesia, p. 154.
14> Ibid,

See,e,gM his speech in N.R. Legco Debates. 21 Dec,
1932, p. 310,
16. See- e.g. Livingstone Mail, 23iPbb, and 4 April, 1934.
17. See e.g. .N.R. Legco Debates* 20 Nov. 1931, p«120: 6 April
1933, p, 432, for his references academics.
13, Gann, pp. 154-5#
12. Itad.. pt 155,
20. Ibid.. Gann, The Birth of a Plural Society. tp,l66
21. See Livingstone Mail, 7 March, 1907.

21. Ibid.* 7 Sept, 1907,



By 1912 tho campaign had begun to show results. Farmers 1 

meetings were tec iiinr m rc political. A Farmers 1 Asscciatim 

was f mod tc lock after the interests of farmers and to make 

representations: tc the ^diiiinistration, «. farmers meeting held

that year (with a. record attendance) demanded the establisJj^) 

mont of an Administrator's Council with settler representation, 

Ihe farmers1 case was strengthened in 1913 ty the formation 

in England by Lord Winteri n, the Duke of Wo strains ter, and 

Lord Wclverton (wealthy absentee land cwners) of an (2k) 

association of Northern Rhodesia farmers resident in Britain, 

Tho settlers' cause was also helped ty tho synpat-he^ic 

attitude of the new adr.iinist rater, Wallace, Lawrence Aubrey 

Wallace had succeeded Ccdrington (who had died in 1900) in 

1909. He was more conciliatory to the settlers than his 

predecessc^v^ When the farmers put forward their demands 

for an Administratcr1s Council, Wallace agreed to sec a 

delegation of the Farmers' Association to discuss the matter 

aiid other problems faced by the farme^i^ His conciliatory 

attitude helped reduce the tension between the settlers and 

the Company. In 1914 he was able tc write tc the Company's 

Directors in London that animosity towards the Conpany had 

died down and that he was personally in favour of the

establishment of an Administratorfs Council under the
(27) 

circums tances.
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23, The meeting also attacked tho recruitment of labour by 
the Soutliern Fihcdesia Native Labour Bureau and demanded 
exemption from paying tax of Africans who had worked for 
European farmers during the year as was the case in Nyasaland 
(See Queen*s Regulations, No. 5 of 1901, British Central 
Africa Gazette) where the Government reduced ty half the tax 
payment of Africans who had worked for a European for at 
least a month. The meeting further demanded the introduction 
of a system of registration, for Africans, For a report of 
the meeting, see Livingston Mail. 1C Kay, 1912.

24, This support from three peers whose political influence 
in Britain was immense, made the Northern Rhodesian farmers 
"one of 'the best represented communities in the British 
Biipire," - Gann, A History of Northern Rhodesia, p, 155
For a report on the Association, see Livingstone Mail, 0 Sept., 

1913,

25, For instance he granted Village Management Boards to 
Livingstone (1911), Lusaka (1913) and Broken Hill (1915)

26, See L*A, Wallace to The North-Vfestern Rhodesia Farmers 
Association, Dec, 23, 1912, For report of the meeting, see 
Livinrstone Mailj 4 Jan., 1913*

27, Lft A Wallace to B.S.A, Company: 5 Sept,, 1914, Annex 1 
to B#S,A, Co,; KLnutcs: 29 October, 1914 (in LC 1/2/00,
Nat*. Arch* S%R,)



The outbreak of tho First World War in 1914 slowed 

down political activity in the territory but did net stop 

it altogether. In 1916 and 1917 political activity was 

stimulated by a scheme, proposed ty the Company, to 

amalgamate Southern and Northern Ehodesia, The scheme, 

which will be fully discussed under Chapter Six, sought to 

have the two -territories administered as one unit - under 

one Administrator. There was to be one Legisltive Council 

making laws for the two territories, excluding, however, 

Barotseland, Horthcrn Ehodesia was to bo represented in the 

Legislative Council ty three elected members and two 

nominated members representing js.frican interests. The 

total membership of the Legislative Council was to be 

fifteen elected monitors and eight nominated members, The 

Company > g reasons for the scheme v.ore administrative, 

financial and political.

Bio scheme received opposition as well as support in

both Southern and Northern Ehodesia. A detailed account of

the schomo will te given under Chapter Six, In the meantime

it must be mentioned that the scheme made the Northern

Ehodesian settlers anxious about their constitutional

position, ’Two representatives of tho settlers - Little

and Burkitt - went to London to present constitutional

demands to the Colonial Secretary. Ihey demanded, rather

contradictorily, both self-government and an Advisory Council,

The Colonial Secretary rejected their self-government demands

but accepted the idea of an Advisory Council in the event

of Southern Ehodesia rejecting the amalgamation scheme
(2(j)

proposed ty the Company,

The Southern Ehodesia Legislative Council accepted the
(29)

scheme but all the elected members voted against it. The 

rejection of the schcme ty the elected members made the 

Colonial Office, which was not keen on the scheme, reject it 

on the grounds that it could not be put into operation against 

the unanimous opposition cf the elected Ifembersl'^ The 

acceptance of the scheme ty Southern Ehodesia and its . 

subsequent implementation would have solved the problem of 

settler representation in Northern Ehodesia, as the ; 

territory^ represontatives would have sat in the united 

Legislative Council at Salisbury, The rejection of the 

scheme meant separate arrangements had to be made for Northern 

Rhodesia*
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2C5# For a reproduction of the correspondence tetwsen the 
Colonial Cfficd and the two settler delegates on the subject, 
see Livingstone Mail. 22 June> 1917.

29* See Legislative Council Debates^ April - Kay, 1917«

3Cy See Chapter 6.________ _________________________________ _____



IHE ADVISORY COUNCIL

As indicated above, the Colonial Secretary had

accepted tho idea of an Advisory Council in the event of

Southern Rhodesia rejecting the C cap any's scheme. The

Conpany was not opposoed to tho establishment of such a

Council, The only remaining question was how it should bo

constituted, 'ihe Company wanted tho Council to be composed

of members nominetted by tho Farmers ’ dissociation. The

Association had the most responsible and most -well-informed

persons in the country. Hie Company considered the traders,

railwayman and artisans incapable of being entrusted with

tho important task of electing representatives, 'Ihe non -

farmer settlors, led ty Moore, opposed tho idea o^-jj

nominated represent stives. They wanted them elected, Moore

ultimately won the battle when it was agreed that the

representatives should fco elected and not ^nominated.

The franchise agreed upon laid down that every literate

male Lritish subject of European descent over twenJ\y-one years

of age and receiving a salary of £15C per annum or occupying
(32)

property to the same value should be eligible as a voter.

This franchise was unjust for two reasons, First, it

excluded Africans who, although Northern Rhodesia had not

boon formally declared a protectorate, wore, in fadt,

regarded as British protected persons. Secondly, it excluded

British subjects I'fao wore not of European descent, for

instance, Indians, This was tantamount to classifying British

subjects into superior and inferior ones,

'Ihe Council comprised five elected members - four from

the area formerly known as North-Western Rhodesia and one

from the area formerly known as North-Eastern Rhodesia - and

officials of tho Company, with the Administrator as President,

After the franchise had been published the registration of

voters began and an election was soon held. The farmers

lost heavily in the election. None of their candidates was

elected. Only representatives of Companies and small traders

were elected, Gann attributes the defeat to the fact, that

out of a total of 532 voters only 56 were members of the
(33)

Farmers1 Association,
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31, ’ See Livingstone Mail. 10 Aug, 1917, for a report of a 
public meeting at Kafue where the nomination idea was rejected,

32* Sec Livingstone Mail, 1 March, 1912,

33^ Gann, op,^citf. p# ICO, p,l« Those elected were Moore; 
f'he lianager of the Charterland Conpany; the Manager of the 
Rhodesia and Katanga railway and Mining Company; an ex-civil 
servant who had become a traderj and an auctioneer*



The facts that mpst farmers were well to do and that 

they were isolated from the main centres of European settlement, 

must have also contributed to the defeat. The artisan and 

the small trader tend always to resent the big businessman.

Tho success of some Company managers must be attributed to the 

popularity they sometimes enjoy with their workers. Perhaps 

the biggest single factor that worked against the farmers was 

that the Conpany had wanted their association to nominate the 

representatives to the exclusion of the majority of the 

Europeans, This must have made the farmers appear to be tools 

of the Conpany.

The Council, as its name indicates, was strictly advisory,

It had no legislative or executive powers. The Administrator

was under no obligation to accept its advice. Its subject

jurisdiction was limited to matters affecting European settle- 
C 3k)

ment. This made it weaker than tho Administrator’s Advisory

Council established in Southern Rhodesia by the Matebeleland

Order in Council, 1394. In all, the Council was no more
(36)

than a ''talking shop1'. It was, however, not devoid of all

usefulness. First, it gave the settlers, for the first time, 

some voice, although advisory, in the government of the 

country. Secondly, it provided a platform for the settlers 

to air their grievances against the Administration. Thirdly, 

it helped the Administration to know the feelings of the 

settlers.

The period between the establishment of the Advisory 

Council and the end of Conpany rule in 1924 was occupied ty 

political and constitutional arguments against Conpany rule 

and on whether after Company rule Northern Rhodesia should 

amalgamate with Southern Rhodesia or with Kyas aland or have 

self-government or come under Imperial rule. The political 

and constitutional wrangles of this period have been fully 

discussed under Chapter Two and it is unnecessary to repeat 

them here*

34. Livingstone Mail. 22 March, 1913.

35. See Chapter 20

36* Gann, op.cit.. p* 179.
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NORTHERN RHODESIA: 192i^l930 

The Legislative Council.

Had Company administration remained, it is difficult to 

say what constitutional course Northern Rhodesia would have 

taken after the Advisory Council had worked for some time. 

The Buxter Committee had recommended that the Conpany should 

establish a Legislative Council for the territory pending

settlement of the constitutional position. The Conpany had
(QQ)

rejected this as a waste of money. This indicates that 

had Company rule remained the settlers would have had a 

difficult task to obtain a Legislative Council. They were, 

however, saved from such a struggle ty the termination of 

Company rule. The Northern Rhodesia Order in Council, 1924# 

which declared the territory a protectorate on April 1 of 

that year was enacted in conjunction with the Northern 

Rhodesia (Legislative Council) Order in Council which provided 

for a Legislative Council - an organ far superior to the 

Advisory Council. The creation of the Legislative Council 

brought Northern Rhodesia to the stage which Nyasaland had 

reached in 1907.

The Coup osition of the Legislative Council was to be 

nine officials and five non-Officials, Five of the officials 

were to serve eXr-officio and these -were to be the Chief 

Secretary, tho Secretary for Native Affairs, the Attorney - 

General, the Treasurer and the Medical Officer. The Governor 

was to be President of 'die Council, Since there was no 

electoral law yet, the first non-officials were appointed 

to the Council ty the Governor ao as to allow it to be 

constituted and to enact a future electoral law.

qualifications - stiffor than those in Southern Hhodesia, 

which was self- governingThe vote was made open to ever; 

British subject of twenty-one years of age who received an 

annual income of £200 or occupied property worth £250 or 

owned a mining claim of the value of £250 and was literate, 

persons in receipt of poor relief, undischarged bankrupts, 

and persons with recent criminal convictions of a specified 

period of sentence v^re disqualified. In theory the 

franchise was not racial, Ar̂ yone with the qualifications 

could be registered as a voter. In practice, however, it 

was racial.

371" See Chapter 2*

3o, Ibid,

39, Legislative Council Ordiance (No, 25 of 1925)

40, Seo both notes 112 and 113 of Chapter Two#

Ihe electoral law subsequently



Bocuuse Afrioans were not British subjcote but British 

protected persons, they could, not acquire the vote or stand, 

for election to the Legislative Council since one had to be 

a voter to qualify for election. An African could, of 

course  ̂become a British subject by naturalization but that 

alone was not sufficient. He had to have the required, income 

or property qualifications■» African wages were so low at the 

time that no African could have qualified. Most Africans 

lived on communal lands, and communal property did not 

satisfy the qualifications, Th03e who lived in urban areas 

owned no property there, They lived in compounds or locations 

owned by local authorities or employers, Ihe franchise also 

excluded the majority of the Coloureds on the technicality 

that illegitimate children (andmost Coloureds were ;

Illegitimate) of British fathers born outside His Majesty's
/ j i s

dominions 'were not British subjects. Those vhose parents 

were legally married could, of course, acquire the vote if 

they had the other qualifications. Well to do Indians 

qualified. The new electoral law differed materially from 

that governing elections to the Advisory Council in that it 

did not confine the franchise to persons of European descent.

Elections were held in 1926, This time the farmers

swept the board by winning four of the five seats. The fifth

seat was won by Moore, a shopkeeper. Some of the men elected

were of high standing. For instance. Captain Thomas Henderson

Murray, a rancher at Kalomo, had an Eton and Sandhurst back- 
‘ (LZ)

ground* Most of the official members ware former Conpany

o fficials.

In terms of powers the Legislative Council could not be 

compared with the impotent Advisory Council, It had the power 

to legislate for peace, order and good government. It could 

make any law (including the voting of supplies) which was . 

consistent with the powers granted by the Order in Council, 

Certain restrictions were, however, contained in the Order in 

Council, Ordinances were to respect African customary law 

as long as it was not incompatible with public safety, natural 

justice and public morality. Sills discriminating against 

Africans (except those dealing with firearms, ammunition and 

liquor) were to be reserved for the signification of the King's 

pleasure*

This also applied to Bills relating to mining revenue 

and railways, currency, banking, customs duties, treaties and 

foreign policy. Members -were not to introduce money bills 

except with the Governor's sanction. All bills which were 

not compulsorily to be reserved for the signification of the 

King*s pleasure required the Governors assent before becoming 

law. The Governor could refuse such assent or reserve the 

bill for the signification of the King*s pleasure.

Please seo bottom of pa,r;o for footnotes*



At the opening of the first session of the Legislative Council, 
the Governor* Sir Herbert Stanley, thought it necessary to remind the 
members that the Legislative Council was not a Parliament; "It is 
hardly necessary for me to emphasize that a council such as ours 
is not a Parliament in the general accepted sense of that terra* It 
is constituted on a different basis, -which obviously places the 

Government in a position to e::ercise effective controls, "(A3)

During the same session he again told the members that" the 
object of having Unofficial Members on this Council is that they 
should ventilate the opinions and represent the views which are held 

in various parts of the country, and bring before the Government , *
considerations which otherwise might escape the notice of the GoverhmeTre1'1
The Unofficial Members did not,, however, agree with the Governor’ s 
views on the role of the Gouncil0 Their view of the Council was put by 

'Moors- ' as follows: "The .differences between a Parliament and this 
Council are small and »<= 9 should not be emphasized;, It is more like a 
Parliament than it is unlike a Parliament,We are to all. intents and 
purposes,a Parliament and likely to become a Parliaments "(45) Moore 

called those who were to be elected to the forthcoming election a 
'Parliamentary elected minoritye 11

For a people who had had no Legislative Council for- thirty years 
of Comparer riLLe5 Moore1 s elevation of the Council to a near-Parliament is 
understandnulowe v e r i f  he sincerely believed the Council-was like 
a Parliament5 then he was mistaken  ̂ The Council3 together with 
C"ouncils in other dependencies, had the appearance of a Parliament 

without being one® To use Sir Donald Cameron's words? such Councils 
had '(Parliamentary savour and tendencies"(46) i ’’ili) ■ in reality they . 

■were more akin to an advisory‘body than to . a jn~i!:lo Parliament., .• 
Sir Everard in Thurn, Governor of the Fiji Islands during I 9C4 -19lCj 

found it necessaryj as did Cir Herbert Stanley-, to remind the elected 
members of the Council of the status of the Council: ,!Ncfc unnaturally, 
the six representatives of. the people have-; constituted themselves into 

an "opposition”, generally good humoured' enough to the Government of 
official So This is partly dtie to their having lived in  the neighbour

hood of Australia, where responsible government ha's long prevailed, and 
partly to their failure to recognise that their, prop cr functions are 
thoseof advisory and not a ^responsible" 'body (47 )e

11°

43o Northern Hhodesia being a protectorate was not part of His Majes
ty’ s dominions - see Chapter 3 for a discussion of protectorate 
statu Sr,

42o Gann, op* civ,-, , p0 23,

43, N0RS Legco Debates? 23 May, 1924? p°3o

44« Ibid,

45n Ibid^ > 20 May, 1925: p.il02i '

46, Gameron, Sir Donald, .^..Tanganyika Service (London  ̂ 1939) ? p»207o 
Sir Donkld was Governor of Tangai^yikao

47. Thurn, E» • :rFiji as a Crown Coloiy" (The Quarterly Review* Volt,
C m i s 1912) p<>72p '



THE EXECUTIVE COUNCIL

In addition to tho Legislative Council, an Executive 

Council was provided for, The Executive Council was composed 

of officials only and remained so for many years. It was 

. not until 1939 when the Second World War broke out that 

Unofficial Members^as an emergency measure, sat on the 

Executive Council, though without a constitutional basis.

This -was fifteen years after the establishment of the 

Legislative Council but the position did not become 

constitutionally regularized until after the 1940 constitutional

Demands for Increased Representation and Self-Government

The demise of the Company's administration and the 

introduction of Imperial rule, with a Legislative Council, 

was an overwhelming +rium;phfor the settlers over their eneny

- the Conpany* The settlers strongly felt that the Conpany 

had treated them contemptuously and had stood in the way of 

their constitutional advancement. This sentiment was borne 

out by Moore in these words: "It is wbII  known in the past

that representations of the taxpayers were flouted and 

treated with ridicule. Later on they were treated with more 

courtesy, and at a later stage when the Inperial Government 

took over they were treated with certain amount of < 

consideration^ In another passage of his speech Moore 

strongly defended the Government from the criticism that it 

was not paying attention to the views of the people's 

representatives, " . . .  I know that the people's 

representations have been conceded or adopted, and that the 

demands or rccoEmendations have often been set right so 

much so that at one time we had only two small items which 

were left on tho list and not decided or the point conceded. 

Last session for instance, there was a Bill introduced

■ - ” : had asked for, an amendment to the

However, although the establishment of the Legislative 

Council was a big constitutional leap forward ty the settlers, 

the "honeymoon" between the settlers and the Inperial Govern

ment did not last long. By 1927 the Unofficial Members were 

already making demands for increased representation as well 

as self-government, Moore introduced two motions in the 

Legislative Council in 1927 and 1923 respectively, demanding 

constitutional changes. The two passages cited above were*, 

in fact, spoken during Moored 1923 motion debate. The 

speeches -were still of a moderate tone - partly demanding and 

partly praising,

4#, .See .below, in this Chapter,
49; N» R» Lepco Debates, lC'X^i’il* 1920, pt 63,

5C, IbidJ.p. 65, • ,
51, SeeVH. Legco Debates,20 July, 1927> pp. 136-145j 145r 

and! lC'-Jpril. 1923, pp, 63-66,

changes,



14. 'Ihe settlers1 two-pronged, demands - i«e* £or increased

representation and self-government - were no doubt made for 

tactical reasons. By de;:randing a radical constitutional 

arrangement like self-governmen they hoped the Imperial 

Government would find a coirpromise in increased represen

tation. Apparently, the non-Officials, or at least some of 

them, believed, even at this early stage, that self-govem- 

nent would be achieved as soon as Europeans wre ready for 

it, Moore, for instance, told the Legislative Council 

during the debate on his 1920 notion: "As soon as -we are

financially and in other respects suited for responsible
( KO)

government the will of the peqjle will not be denied^’

The Imperial Government, ho told the Council, would grant

Northern Rhodesia self-government as they did Southern 
(53)

Rhodesia, The pro-self government settlers were, of coursg

at this time not yet unanimous on how it should be attained.

There were differing views on ■whether the territory should
(54)

achieve it separately or ty joining Southern Rhodesia,

The settlers were perhaps not to blame for

entertaining these lofty hopes on self-government. The first

two Governors, Sir Herbert Stanley and Sir James Maxwell, had

partly misled them to these hopes. Sir Herbert Stanley had

said in 1927 that the tine -would "come very soon (when) the

people of the territory should be admitted to a larger share

of the Government and the Legislature, " These views were

also held ty Sir Janes KaxwellP^ In 1929 the Chief Secretary

told the Legislative Council that "in all reasonable

probability^ this territory will in the course of a few years,
(57)

obtain self governments

Although the settlers did not got even a promise of

self-government from the Inperial Government, their demands

resulted in increased representation. The Governor (Sir Jaraes

Maxwell) thoughtthe demands were reasonable and agreed to an
(5G)

increase of two unofficial members in 1929, bringing the 

total number to seven. The following year he appointed a non

official, Captain John Browne, a prosperous farmer, as 

Agricultural Surveys Commissioner. He was the first Unofficial 

Member to hold an administrative position and this could be 

regarded as the beginning of the long road that finally took 

the Unofficial Mombd® into the Executive Council#Moore, who 

disliked farmeri'^and paid non-Officials, disapproved of the 

appointment. The Governor further introduced a system of 

Select Committees in which non-Officials participated and to 

Wiich Estimates and Expenditure were referred at intervals.

This acquainted the non-Officials with the financial policies 

of the Government,

11?

See page^^ for footnotes,



15« Sic Pr.ss field I'lomr randum

Seen after the non-Officials had gained incroaso i.n.

nuubcr raid after relations between then and the Officials had

become cordial, that cordiality was shattered by the Pass field 
(( ’ )

memorandum. In 1923 the Duke of Devonshire, as Colonial 

Secretary, had issued a White Papei^^on Colonial policy in 

East jvfrica. The VJhitc Paper had explained the position of 

Indians in Kenya and stated that Konya should be regarded as 

an African country and that African interests should, there

fore. to paramount over those of the migrant races, Another 
(62)

policy statement had been made in 1927, acain on East 

Africa, stating that migrant raccs had tho ri ;̂ht to participate 

together with the indigenous people in the political and 

economic dove lop non t of East Africa and that black and white 

development were complinentali^^ In 1929 the Hilton Tounr; 

Commas si on^^had supported the 1923 and 1927 policy state

ments* It was to this background that the Passfield 

Memorandum was issued. In the I'fcmorandun the Colonial 

Secretary reciterated the policy of British trusteeship of tho 

underdeveloped native races of East Africa and stated that 

oven after unofficial majorities had boon achieved in tho 

Legislatures concomod, United Kingdom control would remain.

The Memorandum re •affirmed (and this was the most controversial 

part of it) tho 1923 Vjhitc Paper's paramount of .ifrican 

interests doctrine,i,eg that whore tho interests of the natives 

and the migrant races clashed those of tho natives should 

prevail.
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52, Ibid. .  g3 ipril^. 1920, ,p. 129,
53t _Ibidt
54* See Chapter Six for arguments for and against ainalr-amation 
with Southern Rhodesia,
55* N, R. Lor-co Debates, 20 July, 1927, p. 137.
56% Sec a,c* ibid.f 21 Nov,, 1929, p. 162,
57, Ibid,. 21 Nov. 1929, P. 162,
50, See Legislative Council (Amendment) Ordinance (No,37 °f

1929),'
Moore at one time feared introduction of Self-Government 

because ho thought it would put more powers into the hands 
of farmers » see Livings tone rlail, 3 Fob,, 1927 
604 Memorandum on Native Policy in East Africa (c.md, 3573),
See also~~Statg'.icnt of the Conclusions of rfislfa .jo sty's Govern  ̂
ment in the United Kinrdoo, &  Regards Closer- Union in Bast 
Africa fc" md,"’ 3574 of 1930;, The latter Connand" Paper was 
issued as a result of the fi ridings of the Hilton Ycun̂ ;
Commis sion*
61, Ifcmorandum Relating to Indians in Kenya (c md, 1922 of 1923)
62, Future Policy in Regard to East ^frica (Cmd 2904 of 1927)
62, See CJhaptor 6,
63, See N. R. Lerco Debates, 13 Nov,, 1930, See also An 
Address Delivered by His~^ogollency the Governor at a W e  tin/--; 
Hold in the Governor's Office at Livingstone on the 27th 
October, 1930, printed as an î ppendix: in N, R, Ler-;co Debates, 

1930, pp, 217 - 234,
64, Report of the Joint Select Committee-, on Qlosor Union in 
Bast Africa (C md^~4142 of 1932) >



The reiteration of the paramountcy ' doctrine caused 

a storm among East African and Northern Rhodesiansettlers.

Iho Northern Rhodesian settlers had not taken issue with 

the 1923 and 1927 White Papers because they thought these 

wore of East African concern. The 1930 White Paper showed 

clearly that this would ho the policy in all dependencies 

where the natives were predominant over the migrant races.

The Northern Rhodesian settlers realised full well that 

implementation of the doctrine would completely dostory 

their hopes for self-government. The Governor tried to 

explain the VJhite Paper as best he could, putting his own 

interpretations on it whore necessary, in an attempt to
/ / q\

mollify the feelings of the settlers. The storm did not die

down until after the publication of the roport^^of a Joint

Seloct Coraaittee of Parliament, which had teen appointed try

the United Kingdom Government to interprote the Passfield

Memorandum, The Seloct Connittee’s interpretation was that

the paramountcy of native interests did not mean the - j

subordination of the interests of the migrant races to those

of the natives but that the interests of the overwhelming

majority of the indigenous people should not be subordinated

to those of a minority belonging to another race, however,

important that racc might be in tho territory.

The storm over the Memorandum left the majority of the

Northern Rhodesian settlers convinced of one thing - that .

their salvation lay in aimlgamation -with Southern Rhodesia,

Even I-bore, who had changed his mind after the Select Committee

Report, swung back to amalgamation in 1933. the end of

that year all the Unofficial Members had agreed on amalgamation
(65 )

with Southern Rhodesia. It should bo noted that the 

Memorandum did not cause a storm in Nyasaland, The Nyasaland 

settlers had become conditioned to accepting tho paramount°y 

of African interest. The first /administration of Nyasaland 

had followed the policy of upholding of African interests 

whore they clashed with European interests to the extent . 

that Europeans thought Johnston hated them,

63, See N.R. Lonco Debates. 13 Nov,, 1930. See also An Address' 
Delivered by His Excellency the Governor at a -Meeting Held in 
the Governor's Office at Livingstone on the 27th October* 1930, 
printed as an Appendix in N.R. Lcnco Debates? 1930, pp,21? 234.

64f Report of the Joint Select Committee on Closer Union in 
East Afrioa CC rad.' 4142 'of 1932L  ~................. .

65^ N. R. Lerco Debatesf 27 Nov,, - 1933j PP» 577-0#

66. Hanna  ̂ opfcit. p p , '223, For Johnston^s racial policies^ 
seb ^>idf ppf 226 et^seq,



As already indicated in tho last Chapter no real changes 

were made to the constitutional position created in 1907 until 

1931k The composition cf the Legislative Council and the 

Executive Council remained tho same. Unofficial Monitors of 

tho Legislative Council continued to be appointed ty the 

Governor. In 1931, however, tho composition of the Council 

was increased to four Unofficial and four Official Members 

excluding tho Governor. In the jv&antime, in 1920, a 

Convention of Associations had boon formed by a number of 

non-African associations^^ The Convention was not a political 

party but it expressed political views. There had also teen 

formed a Chamber of Agriculture and Cora.icrce which although 

not a political organization also expressed political views. 

Both those organizations, while satisfied with representation 

in tho Legislative Council, were dissatisfied with the ma.nner 

in which tho representatives were being chosen. Although 

dissatisfaction had existed earlier, it was not until about 

1920 that demands for an electoral system were made, In 1922 

the Imporial Government, in response 'to such a demand had told 

the settlers"that in the existing circumstances of Nyasaland, 

the system of nomination which obtains..should adequately 

meet all requirements. The settlers., however, continued

their demand although without the agitation obtaining in 

Northern Fihodesia, In 1943, Tait-Bowie urged in the 

Legislative Council that election to introduced. He was 

strongly cpposod ty Dishop Thorne, representing African 

Interests, who thought there was nothing to te gained ty 

granting so small a European community an electoral sys^e^

ALthough the settlers did not succeed in having an • 

electoral system introduced, a concession was made to them 

when the Government noted the fact that the Convention of 

Associations represented the majority of European opinion 

in the country. The Convention ms invested with the power 

to submit names to the Governor for nomination try him. This 

meant that the Convention had to conduct an eloction and 

that those who wanted tĉ -bo nominated to the Legislative 

Council had to seek eledion by tine Convention* This was a 

fora of indirect election* The new arrangement worked very- 

well but did not satisfy the settlers as a substitute for 

an electoral system,

67% Seo Leys> C, "/in Election in Nyasaland" (Political 
Studies Vol, V4# No, 3) P* 262,

6o« Nyasalandj Lorco Proceedings, 25th Session. 1922,

69* Ibid.j 59th Sessionf 1943.
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The feelings of tho Sot tiers wore summed up ty an ex<-Presidont 

of the Convention in these words J-

,!I was privileged to be president of the Convention of 
Associations in 1951 and 1952../I came up against a body 
calling themselves "men in the street" and consisting of 
white men viio felt rggrieved because they had to join an 
association in order to vote. They demanded "one man one 
vote" for vhites.,,.I fought this movement but received 
little support. Even among members of the Convention and 
its constituent bodies the lure of "one man one vote" proved 
too strong for those of us who believed the dissociation 
franchise to be the sole workable solution," (7 0)

The now arrangement was first used in- 194^ when the

composition of the Legislative Council was again alto re

to six officials excluding the Governor and six non-Officials,

Four of the ncn-Officials wore nominated from a list submitted

ty the Convention of Jissociation. One of the remaining two

was nominated from a list submitted by the Northern Provinces

Association while tho other was selected from one of the

societies to represent African interests. It became the

practice to give this latter seat to a missionar^?^ Although

previously a missionary had been included among the non-

Officials and some members had vigorously championed African

interests, it was not until the above changes that the p -

position of an European non-Official representing African

interests became a constitutional entrenchment. (7S)

The legislative Council was further enlarged in 1949

and for the first time group representation was introduced,

1Wd Africans and one Asian joined the Council - bringing to

an and its all-white complexiofi?^ The Africans were

nominated by the Governor from a panel of five names submitted
(75)

ty the African Protectorate Council; The Asian Member- was 

selected from three names submitted ty the Indian Chamber of 

Commerce, In order to maintain parity (excluding the Governor) 

the number of officials was raised by three. This brought the 

total membership of the Council to nine Officials excluding 

the Governor and nine non-Officials. The European member for 

African Interests remained despite the appointment of the 

two Africans.

The changes of 1949 did not- last for veiy long. They 

had been introduced as a temporary measure to be reconsidered 

after seeing how they worked. In 1951* Dugdale had told 

the House of Commons: "VJlien two African Unofficial Members

were appointed to the Nyasaland Legislative Council in 1949 

it was agreed that the introduction of a new Constitution 1. 
would further be considered after experience of working of 

'the enlarged Council!1

Please see overpage for footnotes.



Accordingly in 1953 further changes were made to the

composition of the Legislative Council,, An African unofficial

and an Official were added, bringing the total membe r-

ship to ten Officials excluding the Governor and ten non-

Officials, consisting of three Africans, six Europeans and one

Asian. It should bo noted that all these changcs were mainly

in relation to the Legislative Council, The Executive Council

remained an Officials 1 citadel for a long time, In 1953 there

■were only two non-Officials as compared with five Officials,

excluding tho Governor, It was not until 1959 that wo more

Unofficial lumbers (Africans this tine) were added to the 
(77)

Executive Council,

70. Jones, op.cit., p. 193, quoting a letter ty Shelford. in the 
Daily Tele/vraph of December, 1959 (day of month not given),

71. See the Nyasaland Order in Council 1939 (S, E, & 0. No, 291 
of 1939)

72. See House of Ccortons De bafcs , Vol. 396, Col. 17£5, 19 Jan,
1944? where it was stated: "In Nyasaland representation of the 
African community among the non-official members is normally 
entrusted to the missionary Member," Sec also cf. Vol.
Col. 235, 14 Feb., 1945.

73. The Nyasaland Order In Council 1949 (S.l. No, 1051 of 

1949).

74. In Northern Rhodesia two Africans had been included by 
tho 194^ changes - seo bolow in this Chapter, In other 
territories, however, Africans had been included far much 
earlier - sice Chapter 5, Section 4«

75<> See Chapter 5 for the formation, composition and functions 
of this organization and its counterpart in Northern Hhodesia
— the African representative Council,

76, House of Commons Debates, Vol.4̂ 9# Col, 4A, 2Q June, 1951.

77. See below," Chapter
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After tho constitutional changes of 1929 no changcs

wore again made until 1935. The decade between was, however,

filled with political activity, An election took place in

1935j bringing into tho Legislative Council new faces and a

new brand of politics. The attitude of the Unofficial Members

hardened, A new Governor came on to the scene. Orranized

politics be^an to appear, and perhaps the most notable

person to appear on tho political scene was Roland (Roy)

Wo lens ky, an engine driver and trade union leader of Jewish-

<ifrikanor parentage. Vfclensky was later to become the

dominant leader in Northern Rhodesian European politics and

the second and last Irime Minister of the ill-fated Central 
(1 ̂

African Federation,

The 1935 election was a lively one. For the first 

tine candidates championing the cause of the workers sought 

election, Welensky had wanted to stand in the 1935 election 

in opposition to Goro-Browne (later knitted) but had with

drawn in favour of the Colonel, Thus began one of the 

strangest political partnerships in Rhodesian history. It 

was strange in that tho two men were of different backgrounds 

and different outlook .. Welensky, ill-educated and brought 

up in a povorty-striken family, had the coarseness and 

aggressiveness of a trade union leader, Stewart Gore-Browne, 

a land-ownor, with a good military background and a family 

background the opposite of Welonsky's, had all the appearnee 

of an English squire. In addition to Gore-Browne, another 

notable new-comer was Mrs, Catherine Olds, wife of an official 

of the Mincworkers Union, who was elocted to represent the 

nineworkors. She was tho first woman to sit in the Legislative 

Council, Bio new members gave a new complexion to tho Council 

and a now 'tone to its debates, Moore remarked at the closing 

of the first session of that Council: "This session is the

most remarkable session I have ever attended,,., a different
(99)

atmosphere has prevailed* 11

70, For welensky *s life s+cty, see Taylor, Don The Rhodesian: 
Tho Life of Sir Roy Welensky (London, Museum Press, 1955)*
For his days in Pbderal politics, see Welensky^ Sir Roy 
irfclonsky's 4000 Days (Londor  ̂ Collins, 1964)*

79* N. R. Lonco Debates, 9 3cc*+ 1935j p* 4^5«



In the J'-OGantiino Sir James Maxwell had Loon, 

replaced ty Sir ixonalcl Storrs as Governor in 1932. Sir 

itonald did not stay Ion, ■;« ho was replaced by Sir Hubert 

Vlinthrope Toun-; in 1934. Sir Hubert was sympathetic to the 

causo of tho settlers. In his first spoech to the Council 

he told the elected mcate rs: -

"I regard tho Hon, Sleeted jyjembers as the permanent element 
in such a Council as this. Individually they may change, but 
as a corporate body they represent those who intend to 
spend the whole of their lives in the territory. They 
represent permanent local interests in a vny that no official 
can clain to do, least of all a Governor who has only just 
arrived in tho Territory and has only a few short years to 
look forward to in which to learn what those interests are,
I look. * to Hon, Elected Monitors for advice upon all local 
natters, not only upon matters affecting their own cornnunity 
tut also upon matters affecting that larger and less 
articulate community of native Africans upon whoso c ■ l .  ̂
co-op oration, .depend their own prosperity and the prosperity 
of the territory as a whole.,.Hon, Elected Members should 
in my opinion be consulted not merely upon the application 
of policy after necessary legislation has been drafted but, 
wherever practicable, upon the policy itself, before it 
is initiated, n(30)

These words would have boen acclaimed and Sir Hubert 

would have emerged as a ^rcat Governor in the eyes of the 

non-Officials had he arrived in earlier years. But when 

these words were spoken the settlers were no longer prepared 

to relax, their hardened attitude on the subject of 

constitutional changes. In 1936 they threatened to resign 

en blo.c on the grounds that they saw no hope for 

constitutional advance, The Governor, fearing a crisis 

that was likely to follow such action, persuaded them not 

to resign. In the meantime, ho wrote to the Colonial 

Secretary advising him to concede to parity in the Legislative. 

Council between the Officials and the non-Of f ic ials, The 

Governor's quick action in handling the situation averted 

the crisis.

uC, Ibid. . 1 Doc,, 1934, P .3.



Demands for Constitutional Reforms

In 1/37 the rion-Officials sent a delegation to London to 

put their constitutional demands to the Colonial Secretary, 

Ciore-Browne and Moore formed the delegation, The two men 

presented proposals for parity in the Legislative and 

Executive Councils, They demanded an Executive Council of 

nine - four Officials, excluding the Governor, and four 

non-Officials, One of the non-Officials was to represent 

African interests. In the Legislative Council, in addition 

to parity, they demanded that the Governor should exercise 

his casting vote only on reserved matters and that Officials 

should, except on specified matters of major importance, be 

allowed to vote according to their conscience, The proposals 

also urged the introduction of a policy of parallel develop

ment between Africans and Europeans. Africans were to have 

separate representative institutions developed for them and 

the two races were not to meet in the same Council, This 

was an unwise proposal in that it was bound to raise serious 

doubts in the mind of the British Government on the propriety 

of granting increased power to a minority community that had 

such racialist ideas. The British Government was already 

embarraaed by the racial situation it had helped to create 

in the Union of South Africa. It was also becoming uneasy 

about the course of African policy in Southern Rhodesia. It 

was unlikely, therefore, that any British Government - Tory, 

Socialist or Liberal - could agree to creating another 

racial situation in Northern Rhtpdesia,

Achievement of Parity in the Legislative Council
i *

Tihe Colonial Secretary rejected the other demands but agreed t* 

parity in the Legislative Council but made it clear that no 

changes could be made to the territory's constitutional position 

without safeguarding the interests of Africans. Consequently 

the only changes made were the addition of a nominated 

non-Official to represent African interests (bringing the 

number- of non-Officials to eight) and a reduction of Officials 

from nine to eighty  ̂Ihe new Legislative Council elected 

in 1932 had, therefore, seven elected non-Officials, one 

noJiiinatcd non-Official to represent African interests and 

eight Officials, Gore-Browne was nominated to represent 

African interest, Roy Vfelensky this time joined the Council as 

an elected Unofficial Member., The Governor promised that since 

there was now parity he would not use his casting vote where all 

the non-Officials voted against a measure without first refferrw 

ing the matter to the Secretary of State,

20a* Legislative Council (Amendment) Ordinance,- (Ho.24 of 

1937,



23.
The Blodisloe Concussion Recommendations; 

Tho Formation of the Labour Party

Two developmontsmus t be dealt with here before proceeding 

to the constitutional changes that came about after 1933.

These arc the appointment of the Bledisloe Commission and 

the enlarge nee of the first European political party in the 

country. In March, 193^ a Royal Commission, under tho 

<!hairmanship of Viscount Blodisloe was appointed to enquire 

into whether there was a need for closer association between 

Southern Rhodesia, Northern Rhodesia and Nyasaland and if 

so what form the association should take, with due regard to 

the interests of all races. The full details of this 

Commission w in  bo given when discussing the closer 

association movement under Chapter Six, The Commission 

reported in 1939. It rejected amalgamation and federation 

for tho three territories, but recommended co-operation in 

specified services. The Commissioners, however, made 

recommendations regarding constititutional changcs in Northern 

Ehodesia and Nyasaland, Before making the recommendations 

the commission made the following observations:

(a) that although there was parity in both territories 

between Officials and non-Officials, the fact that the 

Governor had a casting vote gave the Officials a majority 

of votes:

(b) that because the Executive Councils were composed 

entirely of Officials, the non-Officials had had little 

inducement to exorcise initiative or to shoulder 

responsibility and wore inclined to dwell only on criticism 

of the Government, this being more evident in Northern 

Rhodesia than in Nyasaland:

(c) that the time was not yet ripe for self-government 

in tho two territories because the electorate in Northern 

Ehodesia was only 3> 5^0 and in Nyasaland, if  any electoral 

system wore to be introduced, would be below 1, 000; and

(d) that constitutional changes were necessary but should

not, in tho Legislative Council, deprive the officials of

their only vote (i.e. the Governor's casting vote) that

could constitute a majority. ”. . .  (a)ny proposal to alter

the composition of the Councils so as to abolish the official

majority, " the Commission observed, "must obviously call for
(Cl)

careful consideration" °

&1# Tc illustrate the danger of depriving the officials of 
even a casting vote majority, the Commission referred to the 
Report of a. Commission on British Guiana in 1927 ( Cttd* 2&4 
of 1927) which pointed out the difficulties which were being 
eixperiencod by what that coodssion called a "Ministry without 
a majority ", The position in Guiana then was 14 elected and
5 nominated r^n-Officials as against 11 Officials, The Gover
nor had p owe If tp act against the majority but this had always 
placed him in-an embarrassing situation,



Tho Commissioners roc-: n^ondcd that there should bo 

equality between tho non~ufficials excluding tho Unofficio.1 

Member or Members representing ^rican interests) and the 

Officials but that tho Governor should retain power to 

effect legislation if he found it necessary for the purposes 

of public order, public faith or good government, nothwih- 

standing rejection, of such lo.isl-tln ty the Legislative 

Council* The Commissi:-no rs else urged .adequate representation 

for Orleans through nominated European rrn-Officials and 

Creator association of the European population with tho 

Government of the territory. In relation to the Executive 

Council, tho Cemission urged the inclusion of non-Officials 

to prevent the a frc-m acting as an opposition to the Govern- 

'lent. It surges ted for each territory an Executive Council 

of six members (excluding the Governor) - three officials 

and three non-Officials (including one representing African 

interests}. The Commis si oners made other recommendations 

including devaluation of executive power between London and 

the Protectorate Governments and am-alga-'. iaticn of tho two 

territories, which they thought could bo done without deia^ 

Some of these recommendations vjurc later used by the 

Secretary of State in making changes to the Constitutions 

of the two territories while others were left to be 

appreciated ty historians and constitutional writers in later 

years*

The Blodisloe Comission Report had a hostile reception
(u3)

in i’Jorthorn Rhodesia and Southern Rhodesia^ Moore, who had 

by then becomo leader of tho non-Officials in Tho Legislative 

Council, resigned over the Report but was re-elected 

unopposed at the ensiAng by-election* Gore-Erowne who had 

assumed leadership of the non»0 fficials when Moore resigned 

introduced a notion in the Legislative Council on behalf of 

all tlie non^officials exccpt Moore (who was at the time 

unco-qperativo because of his loss of leadership) stating 

"that this Council takes note (that} the Unofficial Members 

of the Northern Bhodesia Legislative Council deplore the 

indertorminate nature of the conclusions reached, and the 

recommendations made, fcy the Rhode s ia-Hy as aland Royal <•

Commis sion# 11 v ; The debate was heated but achieved 

nothing,

o2# For a! 1 the recommendations mo.de ty tho Commission on 
the two territories^ see Rep or t̂  paras, 440-537*

53* Soê  for instance, "Southern Ehodesia and the Hledisloe 
Report11 (The African Worldf July 29, 1939) P. 120, an 
address by Huggins, the Prime Minister of Southern Rhodesia. 
See also Copter SiXj

uAg. R. Lorco Debates f 6} June, 1939# P# 461,

See, for instance^ Moore fs speech in same issue of 
proceedings,



25. In the re an. tine Europeans in Northern ftiodcsia wore 

beginning tc organize tho solves into political or politically

inclined groups, A Railway Workers Union had been formed in
( r̂( ^

1916 in Southern lihodesia and soon its work had beon 

spread to Northern lihodesia, Whon Welensky was transferred 

to Northern Rhodesia ho had vigorously organized the Union.

In 1936 a Iiine workers Union had boon formed as a result 

of the efforts of Richards Olds, the husband of Catherine 

Olds, the first woman Member of the Legislative Council, The 

Railway Workers Union and the Minoworkers Union bo cane the

chiof mouthpieces of tho common European, The two . ____

organiztions gave VJclensky the springboard he required to 

launch a political party. Accordingly in 1941 he formed the 

Northern lihodesia Labour Par'ey and led it himself. Although 

the party bore tho name "Labour Party, " it was not intended 

to cater orxLy for workers but for all Europeans in the 

territory. It supported amalgamation with Southern Rhodesia.

It called for the return of the British South Africa Company 

mineral rights to tho Torritory and increased social services 

like education, pensions and workmen's compensatioM^ These 

wcro issues which appealed to most Europeans,

At about the time when the Labour Party was formed, an 

increase was made to the composition of the Legislative Council 

non-Cfficials wore increased to eight elected and one nominated. 

To maintain parity, officials wore also increased to nine ~ 

their previous number before the 1930 changes. An election was 

held the same year (1941) and the Labour Party contested it.

This was the first time that party politics had been introduced 

into elections. Ihe Party contested five of the eight seats 

and won all of them Vfelonsky was elected unopposed for Broken
/rVS-’)

Hill.

123

C6. See Hall, J.H, "liemihiscencos of A Rhodesian Railwayman'1 

(lihodesia Railway Review, May, 1923) p. 4 - 5 .
t

ti7. Its membership was only open to Europeans - See the 
Constitution, 1936

07. For the formation of the party, summary of its programmes, 
etc, see Gann, op.cit. , p. 344. et so£.

ud. The othor four Members were J. F, Sinclair (a railwayman) 
M. S, Vis agio (a miner), M, P. McGann (Clerical employee 
of a mining Company) and F. S. Roberts (former railway
man who had become a business man.)
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(ri9)

Moore was defeated ty Sinclair at Livingstone.

Gore-Browne was re-ncminatccl to represent African interest*

'Ihe Labour Party's success was resounding and .marked the 

beginning of a new era in European politbs in the territory.

Moore, driven out of politics for the first time since the 

days of the advisory Council, was greatly disappointed. He 

died four years later. The Labour Party did not, however,  ̂

grow, in spite of its successes at the .Sections, It lacked 

funds and proper organization^*^ There were quarrels in 

its ranks and its deteriorating stature was made clear when 

its candidates were heavily defeated in the 19W- election,

Wclcnsky was, however, again elected unopposed.

Ihe success of the Labour Party at the 1941 elections did 

not introduce party politics in the Legislative Council it

self, /ill the Unofficial Members continued to identify 

themselves as unofficial and not as Labour Party or independent 

Members, Until 1939 w h e n  ho resigned fron the Legislative 

Council over the Bledisloe Report, Moore had acted as leader 

of the Unofficial Members. On his resignation the role was 

assumed by Gore-Browne, After tho 1941 elections the non- 

Officials formed the Unofficial Members 1 Committee which 

Goro-Browne led as Chairman. This Committee was roplaced in

1945 by the Unofficial Members Organization. Vfclonsky

declined to take up the leadership of the Organization and
(91)Gore - Drowne was consequently elected its Chairman,

The Organization become a sort of "Parliamentary Party11.

The Governor gave it duo respect. It was given Dills to 

discuss before they were introduced and was accorded the 

privilege of inviting officials, including the Governor to 

come and explain unclear points.

89. Col,Stephenson v/as defeated by Roberts at Udola while Visagie defeated 
Capt.A.-A. Smith at KIcama.The only independent who won were Page, 
Campbell and HcICee.These continuer! ~fco -pprirpap-n-h -hVm farmgrs*

90, See for instance, a letter by J. F, Sinclair in the 
Livingstone Mail. 1 Sept., 1941.

91, See Crown Colonist, Vol. XV, p. 577i Davidson, <J,W,
The Northern Rhodesia Legislative Council (London,
Faber & Faber/ 1*947) 4 P< 44> Nr ft. Le>̂ co Debates.
7 Feb., 1945, PP. 550 - 551.

I



27.
Demands for Constitutional Reforms

Ihe Unofficial Members never relaxed their pressure for

further changes. Soon after the 193(1 elections they* launched

a new offensive. They demanded an unofficial majority in

the Legislative Council and the inclusion of three Unofficial

Members in the Executive Council which was to comprise seven

members -* four officials (including the Governor) and three

non-Officials. The Unofficial Ministers were to be given

departmental responsibilities. They were to support the

Government on all issues except where they had major . .f

differences with their Official colleagues in which case they

■vrould resign. Such resignation was to be followed by a

general election, Ihe Colonial Secretary was to retain

ultimate legislative responsibility, with the Governor able

to overrule adverse Legislative Council votes on reserved

subjects like finance and African Affairs,

The Colonial Secretary found the demands unacceptable for

several reasons. First, he was of the opinion that such a

constitutional arrangement would not work well. Second, he

felt that much power like that in the hands of the non -

Officials would work in favour of amalgamation with Southern

Rhodesia, Third, that granting such demands would certainly

be followed by similar demands from the settlers of Kenya.

Fourth that such a set-up would tilt the balance against

the Africans, Such a tilting of the balance against the

Africans, the Colonial Secretary Secretary was convinced,

would create a serious racial situation in view of tho

ascendancy of the Labour Party. It should be noted that the

Labour Party's support was partly due to its stand against

African competition in jobs - a policy which was unacceptable,

to the Colonial Office#

Ihe Colonial Office's rejection of the above demands did

not deter the Unofficial Members. In 1943 Page moved a

motion in the Legislative Council "that this Council

considers that the Constitution of this Territory should

be revised so as to give the Unofficial representatives a
(92)

greater share in the responsibility of government]1 

Speaking on the motion, Page said*. "I think we can say that 

we have taken quite a considerable number of steps in the 

direction of increased responsibility, but I do not think 

we have by any means got to the end.. . I am one of those who 

consider that we are still not ready to have complete 

responsible government in Northern Rhodesia* He went

on to say it was something to be worked for however, tut 

that the immediate thing was an unofficial majority in the 

Legislative Council. Major McKee revealed during the debaie 

why the officials were pressing for changes so hurriedly,

92, N, R, Legco Dqbates, 30 Nev.. 1943. P. 307,
'-3. I ’ -- '' ' •-



Ho told the Council that the existing forn of government was 12 

adequate but that it was because of the Unofficial Members* 

fear of the policy of paramountey that they were in such a 

hurry for changes. Ho pointed out that if the Imperial 

Government could assure the settlers that their interests 

would be safeguarded in the sane manner as those of Africans, 

the clonour for changes would die dowrf*^

Attainment of an Unofficial Majority in the Legislative Council

A report of the debate was sent to the Colonial Secretary 

by the Governor. Thy Governor, Sir Eubule Waddington (who had 

succeeded Sir John Alexander I'oaybin in 1941), pleased with the 

co-operation the non-Officials had shown in aiding tho war 

effort, supported an unofficial majority in the Legislative 

Council. In 1944, both the Governor and Gore-Browne saw the 

Colonial Secretary in London, In October of the sane year 

the Colonial Secretary announced intended changes. The 

officials wore to relinquish their majority in the Legislative 

Council, This was to be done ty adding two more nominated 

members to represent African interests and another two nominated 

members to speak for special economic interests. The Council's 

composition was a result going to be nine officials (excluding 

the Governor) and five nominated and eight elected non-Officials 

The changes were brought into effect in 1945 < Dr, Alfred 

Charles Fisher and .anglican Dishop Robert Selby Taylor vrere 

nominated to represent African interests, Alfred Itoyden 

Harrison, the Managing Director of Hhokana Corporation, was 

nominated to represent the mining industry while Geoffrey 

Bernard Bockc tt,. a ranchcr, was nominated to speak for the 

farmers,

94. Ibid. . p, 316, For speeches of other Members, see same 
record of proceedings,

95. See Legislative Council (Amendment) Ordinance and 
Legislative Council (Amendment)(No,2f ) Ordinance (No, 13 
of 1945 and No, 20 of 1945 respectively) 0



29. . Ihe non-Officials had gained a majority of four, but

in order to be effective there would, of course, have to be

a substantial measure of unanimity in their ranks; Of the

. * five nominated Members, the non-Officials of the Labour Party

branch of politics could only count on Beckett to support the®.

Hie rest were likely to toe the official lincS^or the

middle of the course line. In fact, some of the nominated

members were likely to bo to the left of both the elected

non-Officials and the Officials, The arrangement placed the

Officials in a far stronger position than under the previous

Constitution, However, if it happened that all the non-

Officials supported an issue, the Officials were no longer

in a position to steamroller measures against the voice of

the non-Officials. Ihe issues on which non-Officials could

be united were, however, going to be rare.

Mien tho changes were announced, the non-Officials,

who had expected a better deal, were disappointed. Welensky

moved a motion in the Legislative Council that "this Council

wishes to express disappointment with the Constitution as

announced as it involves an undue proportion of nominated 
(97)

members. ."  1 Although hard words were said during the

debate against tho Colonial Office and His Majesty's Govern

ment in general no alterations were made to the proposals. 

Infuriated, the non-Officials launched another offensive 

before the dust had even settled. In tho meantime the Labour 

Party had assumed government in Britain. The Labour Party 

was no friend of the settlers in Northern Rhodesia or else

where in Africa. In the past, while in opposition, it had 

opposed self-ogvernmentfor Northern Rhodesia and

amalgamation of the two Hhodosias. 11 Bio entire political
(97)

and social structure of settler Africa was an anathema" 

to the Party. It was, therefore, with a Government of this 

thinking that the settlers had to deal.

96, For instance, in August 1945* in a motion on amalgamation, 
four of the nominated Members voted with the Officials 
against tho motion. N. R. Legco Debates. 20 Aug., 1945* 
p. 109, Welensky, forseeing the result had earlier said 
in the debate: "The Government in Britain have achieved
their'aim.. . .  the case for amalgamation as far as 
Unofficial Members are concerned has been wakened 11 * 
ibid. . p. 56. The voting was 13 against and 9 in favour.

127

97. Gann, op.cit.. p. 3G9.



Ihe" Cora titutiobaV Ho forms of 1940*

In 1946 Gore-Browne and Vfelonsky went to London to

present constitutional demands to the Secretary of State.

The Secretary of State was not as intractable as Gore-Browne

and Welonsky had expected. He was, in fact, very inpressed

by the two men. He agreed to make changes at the end of the

existing Legislative Council, The changes the Secretary of

State had in mind were not, however, what Welensky and Gore-

13 rowne had demanded, In 1940 the Secretary of State announced

the intended changes. Elected Members wre to be increased

from eight to ten and Members representing African interests

were to be raised to four - two of them being Africans, The

number of Officials was to be raised to ten - bringing the

total Membership to fourteen Unofficial and tibe Official

Members, The elected Unofficials and the settlers in general

opposed the new changes as rocketing African representation

40Q| since 1930. Welensky's Northern News denounced the

changes as part of a process towards handing over the country

to the Africans,

As far as Africans were concerned, the changes had

started a new era. For the first time they would be

represented ty persons of their own colour and not ty Europeans

who idle Governor thought understood African problems. The two

Africans would be popularly elected. They were to be elected
(90)

ty the African Representative Council, The inclusion of 

the Africans was a breakthrough into what had been hitherto 

an all-white body. As already seen above, the following 

year (1949) two Africans were also included in the Nyasaland 

Legislative Council. 'The year 194^ also saw the formation 

of jthe Northern Rhodesia African National Congress which was - 

IaA6*to shape African constitutional progress in the cou&£ry» 

A similar organization had been formed in Nyasaland in 1944.

The non-Officials did not lose heart because of the 

unfavourable changes that had been made. They thought they

had lost a battle but not the war. Gore-Browne, who had in
i

1946 resigned his leadership of the Unofficial Members 

Organization because it was incompatible with M s position 

as an African representative, introduced a motion in the 

Legislative Council demanding for self-government for the 

territory. Gore-Browne, like the elected non-Officials, was 

not satisfied ty the changes that had been made. In 

introducing the motion he intended to achieve two things - 

a "hammering at the Colonial Office and a re-assertion of 

his leadership of the non-Officials. Surprisingly enough, 

he thought that in demanding self-government he was expressing 

the sentiments of both Europeans and Africans! in the country. 

Rather recklessly, he wound up his speech with a threat that 

if the demands were not met the non-Officials would, if  they

found it necessary paralyse the G o v e r n m e n t . ^ -_______

Soq over page. for footnote s.



31* He redeivcd hitter criticsm from the Africans. They

forccd him to promise that in future he would not say 

things that were contrary to African views if he wanted 

their continued confidcnce.

The Constitutional Reforms of 1953

Another round of constitutional talks began in 1953 

but this will be discussed under Chapter Eight, dealing with 

constitutional changes from 1953 to independence.

90, Vfelensky had bought tho newspaper a few years
earlier for £400 to put across his views. He sold
it to the Ehodesian Printing and Publishing Conpany 
in 1950.

99. See Chapter Five.

100. See Chapter Five,

101, Sec Chapter Five.

102. N. R. Legco Debates 12 Jan., 194-3.* PP. 229 - 331.

103, See, for instance, Northern Rhodesia African 
Representatives Council Proceedings. 5 July, 1943, 
pp. G - 66.

104* Gore-Browne after this found himself in a position 
whore he was not fully trusted either by Africans 
or Europeans. Perhaps this contributed to his 
quitting politics in 1951. Ho later, during the 
closing days of his life, aligned himself with the 
African Nationalists and went to petition the 
United Nations with Dr, Kaunda on the political 
position in Northern Khodesia,

105. For a detailed history of the Northern Ehodesia
Legislative Council up to 1947* See Davidson, op. cit. , 
pp. 632 - 40: Northern Ehodesia Proposals for
'C ons ti tutional Ch an re ■ (C mnd, 530 of 1953 (London,

H.M.S.0,, 1953) paras, 2 - 5 :  Mulford, David C.,
The Northern Rhodesia General Election 1962 (Nairobi,
0.U.P,, 1964). See also Gann which' gives an excellent 
account only second to that given by Davidson,



32.
Big Struggl'- of tho Unofficial Jfcmbors 

to Gain Representation in the Executive Council-

It has been indicated, above that -when the Legislative

Council and the Executive Council were established in 1924*

the Executive Council was made entirely a body of officials.

From the very beginning the non-Officials fought for both

increased representation in the Legislative Council and

entry into the Executive C o un c il^^  Ihe struggle for the

latter was, however, more long - drawn and more frustrating.

Entry into the Executive Council was necessary and inportant

for the non-Officials since it was the body that mattered in

the formulation of policy. It was the Government of the

country,Remaining outside it placed the non-Officials in a

worse position than that of the Opposition under a responsible

parliamentary system, ‘/ihile an Opposition under such a

system has the chance of bocoming the Government if the

ruling party became unpopular, the Officials in the Executive

Council were a permanent Government, not subject to election.

Sir James I-kxwell had said in 1929 that tho first step

towards the granting of self-government would be the creation

of a mixed system with Officials and non-Officials sitting

together on the Executive Council and the non-Officials taking
(1 Cft ̂

up the leadership in certain matters. This promising

statement did not materialise as a constitutional provision

until 194u - nearly twenty years later.

This does not mean, however, that until 194& no non-

Official had sat on the Executive Council, They had done

so for nearly a decade before 1948 without any constitutional

provision to that effect. Soon after the outbreak of the

Second World War four non-Officials, Stephenson, Gore-Browne

Welensky and Moore, were included in the Executive Council

to help the Officials, Moore, however, resigned in 1941

Wien he was defeated in a general election, Gore-Browne

was appointed Commissioner of Civil Defenc^^^and Director 
(lO^}

of War Evacuees, Stephenson was appointed sub-Area 

Commandant while Welensky was made Director of Manpower?^

These positions were not regarded as Executive Council 

portfolios. Accordingly the non-officials were not members 

of the Government. They were, for instance, free to 

criticise the Government in the Legislative Council,

After the war non-officials did not continue to sit on 

the Executive Council, They had co-operated because of the 

war and now that it was over they did not see the point of 

continuing their Membership without constitutional backing.

1C6, N, R. Legco Debates. 21 Nov, 1929j p. 162.

107, Ibid.. 7 Sept., 1940, p. 11: Crown Colonist. Vo}. X,,
Pl 435 (Sept, 1940),
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It should be noted that shortly before the outbreak of the

war the non-Officials had expressed doubts on the wisdom of

joining the Executivo Council on terns less than those

rccommended t*y the Bledisloe Commission - i.e. parity between

Officials and nonOfficials Gore-Browne and Stephenson

had, however, thought it would be advantageous to do so even

under less favourable teruis.^'^

In 1940, Sir Gilbert Rennie, .... „

■ ' who had succeeded Sir Eubule John Waddington as

Governor, wrote to the Colonial Secretary supporting the

non-Officials demand to be included in the Executive Council

on a constitituional basis, j*s a result the 1943

constitutional changes provided that non-Officials should

hold seats on the Executive Council, One of the seats Was

to be held by a Member representing African interests. The

number of seats was not strictly laid down. Four Members

were, however, appointed but at one time the number rose to 
(112)

five. The provision granting seats to the non-Officials

did not state that they should be given departmental

responsibilities, ftiey could, therefore, have been appointed

Members without portfolios. The Governor, however, agreed 

that he would give one or two of the non-Officials executive 

responsibility. Inaccordanco with this promise Beckett 

was .'̂ xle responsible for Agriculture, Veterinary Services, 

ForestryfGame and Tsetse Control as taeII  as Water Develop

ment and Irrigation while Murray was Jiia.de responsible for 

Health and Local Government. Welensky, who was leader of 

the non-Officials, kept out of the Executive Council, no

doubt for tactical reasons as that left him free to

criticise the Government,

The Officials maintained a majority of one in the Council. 

Two conventions were, however, accepted by the Secretary 

of State, The first was that where all the Unofficial 

Members (including the Member representing African interests) 

unanimously advised the Governor, he was to be bound to 

take that advice as the advice of the Executive Council 

even if all the Officials held a contrary view. ’̂1"'1̂  The 

Governor could, of course, reject that advice but in that 

case he was to refer his decision to the Secretary of 

State, The second convention was that in making

appointments to the Executive, the Governor was to take 

into account the views of the Unofficial lumbers Organization 

and that a Member viio had lost the confidence of the 

Organization was to resign.

Please see pageljS for above footnotes*



The non-Of'.'ficials had at last partially achieved their 

object of onto ring the Executive Council. Those of them who 

held portfolios had as much responsibility as the officials* 

Siose who did not hold portfolios did not, however, regard 

themselves as numbers of the Government and did not, 

therefore, hesitate to question Ministers on matters of 

policy. Occasionally the non-Officials with portfolios also 

acted in this manner^^*) The principle of collective 

responsibility did not yet apply, Ihis cameabout after the 

1954 general election when raembers of the Executive Council 

wore styled as Ministers - all with portfolios Hie events 

from 1953 vail, however, be dealt with under Chapter

34.

103. N. R. Legco Debates, 2u March, 1942, p.C,

109. Other non-Officials who did not sit in the Executive 
Council were also appointed to certain responsibilites. 
Major McKee was appointed Director of Civil Supplies 
(M. R. Leftco Debates, 23 March, 1942, p. 6) while Page 
was made Price Controller,

3.10, N. R. Legco Debates. 6 June, 1939, p. 456,

H I ,  See, e.g., Ibid.. 21 Dec., 1935, pp. 64G - 9.

112. Advisory Commission on the Review of the Constitution of 
the Federation of Rhodesia and Myasaland Report - 
Appendix V. I ~ Survey of Developments Since 1953 
Yftep'ort by Conmittee of Officials) (Cmn'd. 1149 of I960) 
(Lo ndo n, H»M. S. 0., 196 0) para,' "52.

113. Ibid.

114. Ibid.

115. ‘ Ibid.

116. Ibid.

117* For a short history of the development of the
Executive Council, &ee ibid.. -aras. 51-54j Alford, 
op.cit., pp. 2- 3 ; Northern Rhodesia Porposals for 
Constitutional Change I baB. 53 ) para. 6 « For a 
detailed account of the period up to 194$, see’ 
Davidson, op.cit. See also Gann, op.cit.
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UHAtTEH .VIVE ^

AFRICAN CONSTITUTIONAL _ADVAHCEnSNT 1^90-1953+

Unlike European constitutional advancement, African 

constitituional advancement in Northern Rhodesia before 1943 

and in Nyasaland before 1949 cannot be studied solely from 

the viewpoint?£frican participation in the Legislative and 

Executive Councils of the two territories. As already seen 

in -the previous Chapter, Africans did not enter the Northern 

Rhodesia Legislative Council and the Nyasaland Legislative 

Council until 1943 and 1949 respectively. Before then what 

should be referred to as African constititutional advancement 

took two forms - (l) the development of African local 

government instititutions; • (2) representation of Afridan

interests in the Legislative and Executive Councils ty 

Europeans. This Chapter will, therefore, be treated under 

three sections. The third section will deal with the period 

1943 - 1953 - i.e . the entry of the first Africans into the 

Legislative Councils of the two territories.

DEVELOPMENT OF AFRICAN LOCAL GOVERNMENT INSTITUTIONS

It has already been mentioned above^  that when Northern 

Rhodesia was under Comparer rule the policy of direct rule was 

employed in the administration of Africans (except in Barotse

land) and that this was replaced by the policy of indirect 

rule when the Imperial Government took over the administration 

of the territory. The indirect rule introduced ty the Imperial 

Government immediately after the assumption of the administrat

ion was not based on statute. It was not until 1929 that the 

policy was translated into legislation*

In Nyasaland Johnston also began with the policy of 

direct rule, although not of the same pattern as that existing

in Northern Rhodesia. Two factor’s contributed to the introd-
(2)

uction of direct rule in Nyasaland, First, the Administra

tion wanted to consolidate itself in all parts of the 

country as quickly as possible, Secondly, the institution

of chieftainship had been completely destroyed among some tribes
(3*1 '

(particularly in the South) due to slavery, Ely 1910* however,

direct rule was beginning to cause alarm to the Administration* 

The Protectorate'S3 Annual Report of 1911-1912 stressed the 

need to introduce native authorities to assist District 

Residents in the maintenance of law and Order, Oder was 

collapsing and lawlessness was on the increase. The loss of 

authority by the chiefs and the absence of chiefs in some areas 

left the population adrift. The white man's administration was 

still too remote from the centre of African life. Its impact 

was still too superficial to check disorderliness and lawless

ness in the villages,

1, See Chapter 2,
2, Note that at first there was doubt on what powers of Chiefs 

Johnston could exercise- see Chapter 3 above,
3, See Protectorate's Annual Report for 1903-4.



Reforms in Nyasaland 134

In 1912 the Government took steps to remedy tho 

situation created ty direct rule. It enactcd the District 

Administration (Native) Ordinance The Ordinance was 

intended uto supply a salutary measure of discipline and 

control in order to replace the old. system of tribal rule of 

chiefs which has fallen into decay,11 It required. District 

Residents to demarcate their districts into sections (about 

seven in eaoh district). These sections were to be placed 

under principal headmen. Ihe sections were not necessarily 

to coincide with areas under particular chiefs. Ihe principal 

headmen were to be either chiefs or non-chiefs. The appoint

ments were to be based purely on whether a person was of good 

standing and on the administrative assistance he had given to

the District Resident. In most of the cases, however, chiefs
(5)

were appointed principal headmen. The sections under 

principal headmen wore to be divided into villages and each 

village was to be placed under a village headman. Ihe functions 

of the principal headman and village headmen were to be to 

assist the District Resident in the maintenance of law and order, 

building of village roads, reporting deaths, etc. They were 

not, however, permitted to hold court proceedings. In all, the 

headmen had very little executive power of their own. Ihey were 

just agents of the District Resident, To co-ordinate the work 

of the headmen, each section wp,s to have a council comprising 

all the principal headmen and two village headmen appointed by 

the District Resident.

"While the new system was a big step towards improving the 

existing position, it suffered from two defects. The first 

defect was that the appointment of principal headmen and village 

headmen was not restricted to traditional rulers. Persons who 

were not chiefs were sometimes appointed to operate in an area 

where a chief existed, Ihe duties of the principal headman in 

such an area ran counter to those of the chiefs. The chief 

belonged to the people and the people recognized him as their 

ruler. The principal headman belonged to the white man's 

administration and the people took him as the white man’s servant 

installed to usurp the powers of their chief. In such areas the 

principal headman often received little or no co-operation, 

unless the chief was not popular among his people. It was one 

thing for the people to defy their chief in favour of the js „

District Resident and another for them to be made to submit 

to a principal headman who was not also their chief. The second 

defect was that the system did not establish actual indirect 

rule. It was something between the direct rule prevailing in 

Northern Hhodesia and the indirect rule operating in Nigeria.

The system, as a result,failed to give enough responsibility to 

tho principal headmen and their people, Ihe headmen appeared to 

be messengers of the Administration rather than executive 

officers.



Die defects mentioned in tho last paragraph made it

necessary to cffect changes to the system The Government’s

policy by 1924 was, in the words of the Governor that year, to

bring about Erasures which would amount to "a more serious

attempt to introduce in Nyasaland a system of government of

the population through or with the assistance of natives

theireelves,!l ̂  The Governor added, however, that the system

would not be "intended to revivify or perpetuate governance by 
(7)

native chiefs". These words wore spoken while the Governor 

was explaining measures that -were coming into effect that year. 

District ^ministration (Native) Ordinances were enacted in 

1924,^ 1926 ̂ a n d  1 9 2 9 ^ ^ to effect the necessary changes.

The successive Ordinances granted more power to the principal 

headmen. Section, village and district councilswere set up 

to advise the District Residents who were now called District 

Commissioners. The 1929 Ordinance granted judicial powers to 

principal headmen* they were to preside ever section courts,

AL though the principal headmen had now more power, the 

defects pointed out above continued to exist in, of course 

modified forms. Further changes were, therefore, necessary and 

these took place in 1933« They will be dealt with later,

Reforas in Northern Rhodesia

As pointed out at the beginning of this section, the 

indirect rule introduced in Northern Ehodesia Ty the Imperial 

Government when it took over the administration was not based 

on statute. In 1927, Sir James Maxwell, who had succeeded Sir 

Herbert Stanley as Governor, thought it necessary to place 

African administration in the territory on a firmer basis. Sir 

Janes had worked in West Africa, where indirect rule was the 

mode of administration, before coining to Northern Ehodesia,

He convened a conference of administrative officers in the same 

year to discuss African administration and to formulate the 

basis on which legislation in that regard should be made, Ihe 

conference recommended that chiefs should be given . al .. 

administrative and judicial powers and that legislation to 

that effect, based on that which had been enacted in Tanganyika 

the previous year, should be enacted.

In pursuance of the recommendations the Government 

enacted two Ordinances in 1929- the Native Authority Ordir 

and the Native Courts Ordinance^ The Native Authority 

Ordinance empowered the Governor to appoint chiefs and to 

create such chiefs superi^i*^ or subordinate^ native authorities 

In places viicre th Governor was unable to find a chief superior 

to the others he could create a superior native authority by
(15)

setting up a council of chiefs in the area. If that was not 

possible he could content himself with the creation of sut>» 

ordinate native authorities,

Further Reforms in Nyasaland

Seo nr^el3.6for footnotes 5 ~ 15<



4* Ihe Native Courts Ordinance, on the other hand, empowered tho 

Governor to establish native courts of two classes - First 

Class and Second Class courts.

The Native Authorities were to have in addition to their 

customary and traditional powers, the power to make minor 

administrative orders. Such orders were to be subject to the 

control of the District Commissioner. They were also to have 

pover to make rules, Orders were intended to enable them to 

deal with the day to day administration while rules were to 

enable them to adapt their administration to view needi}^

The native courts, on the other hand, were to have jurisdiction 

to administer native law and custom (provided it was not 

repugnant to natural justice and morality) and, to a limited 

extent, criminal law. Only African parties were to appear 

before these courts but Government servants were exempted from 

the jurisdiction of the courts unless the District Commissioner’s 

authority to make such sdrvant appear as a party was first 

obtained. This was no doubt to prevent the chiefs using their 

judicial powers to obstruct or belittle the Central Mministr- 

ation. Courts of First Class were to have power to award 

sentences of up to throe months imprisonment, ten pounds fine 

or ten strokes of the cane or a combination of these punishments. 

Corresponding maximum sentences for courts of Second Class were 

to be one month, five pounds or six strokes or a combination 

there^i^) The courts were not to be subjected to the usual 

procedural technicalties of European courts or to the super

vision of the High Court,

The two Ordinances did not apply to Barotseland, The position 

of the Chiefs in Barotseland continued to be governed ty the 

now uncertain terms of the Lewanika Concession of 1900. Compared 

with that in Nyasaland, the system introduced in Northern Rhodesia 

was far superior. Ihe people"s recognized traditional leaders 

were appointed native authorities. This prevented any conflict 

between tribal authority and non-tribal authority such as arose 

in Nyasaland in those places where the principal headman was 

not also the tribal chief. Native authorities were not mere 

Government agents like the principal headmen. They had 

legislative, executive and judicial powers which they exercised 

with a great deal of freedom,

5. See" Ckfvernr.ient Noticed 145, and *253 of 1913, appointing 
principal headmen,

6, Hailey, Native Administration in the British African Terri
tories, Part II, p. 26. quoting.

?, Ibid.
£}. District .Admin, (Native) Ordinance (Ho, 11 of 1924) This - . 

repeated the 1912 Ordinance.
9. District Admin.(Native) Amendment) Ordinance (No.14 of 1926)
10, District Admin. (Native) (Amendment) Ordinance (No,27 of 1929)
11. No. 32 of 1929
12, No. . 33 of 1929.
13• Native Authorities were in most cases constituted on a 

tribal basis, Tho superior native authority was in most 
cases the paramount chief of the tribe.

See bottom of page^37for Nos. 14 - 17» .............. .... ............. ........
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Further Reforms In Northern Rhodesia 

Die 1929 Ordinances were replaced ty the Native 

Authority Ordin£tn<̂ e°̂  and the Native Courts Ordinanci"^ of 

1936. This time similar legislation was also enacted for 

Barotseland - the Barotseland Native Authority Ordinance 

and the Barotseland Native Courts Ordinaiicif * ̂  The new 

legislation gave extensive administrative powers to native 

authorities, including the power to set up treasuries and 

raise revenue. Revenue was to be raised ty means of court 

fees and fines and ty dog, bicycle, arras and game licences. 

These taxes were to be used ty the Native Authority 

administration for its running and for the development of 

tho area. The authorities were not, howver, given the 

power to collect taxes due to the Central Government, but 

the Government agreed to pay to each native authority 

treasury ten per cent of the taxes collected from its area 

and from its people resident elsewhere. The new courts 

legislation restructured the system. Native Appeal Courts, 

to which appeals from native courts of first instance were 

to tie, were established. From the Native Appeal Court the 

case could go to the Court of the District Commissioner^^ 

and thence, on points of law, to the High Court, • • 

Barotseland native courts and native authorities were given 

more power than enjoyed outside Barotseland, For instance, 

appeals from the Court of the Paramount Chief lay direct to 

the High Court,

14, Subordinate native authorities were created from the 
sut>-chiefs of a til be.

15, This situation arose in areas occupied ty small tribes 
with chiefs independent of each other. Since there 
would be no paramount chief in such an area, the solution 
was to combine all the chiefs collectively in a superior 
native authority. The collective body then performed 
functions performed elsewhere ty a parmount chief,

16, For a detailed discussion of native authorities today 
see Chapter ^3 below,

17, For a detailed discussion of native courts today, see 
Chapter 16 below,

IS. No. 9 of 1936.
19, No, 10 of 1936.
19a, Nos, 25 and 26 of 1936,
20. The District Commissioner’s Court had wide powers over

judgments of the Native Courts. In many cases it meant 
a re-hearing of the case as if no trial had been held.



6 138
Nyasaland Heforms of 1933

Tho position in Nyasaland was restructured in 1933. In

fact, the Northern Ehodesian alterations of 1936 were to

bring the territory’s system to the level of that which had

keen introduced in Nyasaland in 1933. It will be recollected

that changes had been introduced in both Northern Ehodesia 
(21)

and Nyasaland in 1929. In that year, however, they

differed. Indirect rule as practised in Vfest Africa was

introduced in Northern Rhodesia while in Nyasaland the

administrative and judicial powers of the principal headmen

had rarely been increased to a level lower than that of the

native authorities in Northern Fihodesia, The Nyasaland

Government found their system unsatisfactory when compared

with that in Northern Ehodesia and Tanganyika. Consequently,

in 1930, /'in Northern Rhodesia in 192?^ the Governor

convened a conference of administrative officers to formulate

a system of indirect rule on the lines of that existing in

Tanganyika, The conferencc recommended the introduction of

indirect rule on the linos suggested by the Governor, The

recommendations of the conference were in 1933 embodied in

two ordinances - the Native Authority Ordinanc^^ and the
(2 1 }

Native Courts Ordinance,

The Native Authority Ordinance abolished the offices of 

principal headman and village headman. They were replaced 

by the traditional chiefs who were appointed as native 

authorities. Where a chief was not available for appointment, 

ary other person, a council or a group of persons could be 

appointed as the native authority of the area. The native 

authorities were charged with the maintenance of law and 

order. In this rcspect they were not different from the 

principal headmen, Ihey, however, differed from their 

predecessors in that they had the power to make rules and 

orders for the peace, good order and welfare of the people 

under them, Ihe rules were subject to the approval of the 

Governor and not the District Commissioner as was the case in 

Northern Rhodesia, The authorities were further empowered to 

establish treasuries and to levy rates, dues or fees for the 

purposes of providing services for the benefit of the 

community. Obedience to the rules was enforced through the 

local courts,

21e See above„

22, Ibid,

23, No, 13 of 1933,

24, No, 14 of 1933.



Ihe Native Courts Ordinance empowered tho Governor to 

authorize tho provincial comoissioners to establish 

native courts in their areas and to define the rare a of 

jurisdiction of such courts ty warrant. The courts were 

to have civil and criminal jurisdiction and were to 

administer both native law and custom as well as statutory 

law emanating from orders and rules of the native authority 

of the area or from Ordinances of the Legislative Council,

The courts wore also tc have the pother to deal with 

matrimonial causes arising from marriages contractcd under 

native or Muslim law. It should be noted that only Africans 

could be parties in cases before tho Courts, The Ordinance 

divided tho courts into three grades - A, B and C, Courts 

of the A class could impose sentences of up to six months 

imprisonment or a fine of up to five pounds or corporal 

punishment of up to twelve strokes with the cane or a 

combination of those punishments, Ibis jurisdiction was 

higher than that given to Northern Rhodesia Cdur’ts of First 

Class, Courts of B class could inpose corresponding sentences 

of three months, three pounds or twelve strokes or a 

combination of these while courts of C class could award 

correspondingly one month, one pound or five strokes or a 

combination of these, Tho Courts were to bo presided over 

by chiefs or, where permitted, by sub-chiefs, The other 

members of the Courts wore to depend on tribal custom.

There was, therefore, no fixed composition. "While the Chief 

or sub-chief was to receive a salary from the Central 

Government, the other npmbers of the court were to be paid 

from the Native Authority treasury.

Purposes Served by Indirect Rule 

From the above it can be seen that the system of indirect 

rule in Northern Rhodesia and Nyasaland was intended to serve 

two purposes. Firstly, it was intended to provide an arm of 

the Central Government, charged with the duty of maintaining 

law and order and with other administrative duties in general 

which until then had been the responsibilities of the Distrit 

Commissioners. Secondly, it was intended to provide a 

training ground for Africans in the machinery of government. 

This latter purpose was to be accomplished through the 

Africans1 participation in the legislative , judicial and 

executive functions of tho Native Authority, The two 

purposes mentioned here were present in the mind of the 

author of the doctrine of indirect rule when he formulated 

it. With reference to the first purpose Lugard wrote that 

the merit of indirect rule lay in tho fact that chiefs 

constituted "an integral part of the administration.
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working either separately or in co-oporation, but a single

government in which the native chiefs have well-defined

duties and an acknowledged status equally with British 
(25)

Officials." Before Uganda became a protectorate in

1093, Lugard had written: "The object to be aimed at in

the administration of this country is to rule through its

own executive Government., the Resident should rule through

and by chiefs."(26) The integration of Chiefs into the

administration and giving then administrative piwers as were

conferred on thea in West Africa, was originally, it should
(27)

be noted, due to the shortare of European administrators.

Had Lugard had plenty of European administrators at his 

disposal, perhaps he would not have authored the doctrine,

This is perhaps the reason why it never developed in South 

Africa and Southern lihodesia,

Lugard, however, soon realised that apart from solving 

the problem of the shortage of administrators, the system 

also served well as the forerunner of self-government. By 

1922 Lugard was able to write in the following vein on the 

virtues of indirect rule:-

"The first is that the ideal of self-government can only

be realised try the methods of evolution which have produced

the democracies of Europe and America - via, ty representative

institutions in which a comparatively small educated class
(2 's)

shall be recognised as the natural spokesman .for the many,^ 

This second purpose is more relevant here since it was 

the one that finally led the Africans into the Legislative 

Councils of Northern Rhodesia and Nyasaland. It became 

the Administrators 1 main argument in developing indirect 

rule. In 1925., a year before the introduction of indirect 

rule in Tanganyika, the Governor, Sir Donald Cameron, wrote 

in a memorandum:

"Being convinced that it is neither just nor possible to 
deny permanently to the natives ary part in the government 
of tho country, the Government of this Territory has 
adopted the policy of native Administration which aims,.at 
making it possible for this to evolve in accordance with 
their tradition and their most deeply rooted instincts, as 
an organised and disciplined community within the state,..
This policy is their strongest safeguard, the surest and 
safest foundation on which their existence in this 
Territory can bo built, for it enlists on the side of law, 
order and good government all responsible elements in 
Native Society, and it aims at preserving that society, 
intact and in protecting it from disintegration into an „ 
undisciplined rabble of leaderless and ignorant individuals.

It was not, however, everyone vho was impressed ty 

idea of indirect rule as a launching pad for Africans into the 

Central councils of govfivnment. A considerable section of 

opinion thought indirect rule was a negation of progress to 

the Africans in that it sought to tie them down to their old

See footnotes ovorpage.



This argument was to a certain extent valid, particularly in 

later years when the Inperial Government continued to confine 

African constitutional advancement to these bodies in spite of 

their unpopularity -with the African nationalists. Opponents 

of the system did not see why educated Africans, who were to all

intents and purposes as educated as Europeans or better educated

than the farmer and artisan European who sat in the legislative 

and Executive Councils, should be denied the opportunity of also 

participating in government. Ihe Inperial Government and its 

Governors in Africa were, however, convinced that a beginning in 

lower bodies ms necessary before Africans could be admitted 

to the central councils,

,' Luhard, The Dual Mandate, p. 203
. Lugard, The Rise of Our East African Bnpire, Vol. 1, pp* 649

- and 651,
27. See Introduction by Margery Perham in Lugard Ihe Dual Mandate 

pp.xxxix, et seg; and the book generally: Lugard, Political 
Memorandum ^printed for private circulation). Parts of it 
are produced in The Principles of Native Administration in 
Nigeria (Oxford U,P, 1965).

25, Lugard, The Dual Mandate. p. 194* Lugard doubted whether this
• would be successful in Africa because of its many tribes - 

Ibid. p, 195,
2$?. Buel, R.L. The Native Problem in Africa. Vol. l , ; p, 456, 

quoting the Governor’s Ifemorandum - passage is quoted here 
as quoted from Duel in Mathewson, James Edward Policies 
and Practices of Native Participation in Municipal Government 
in Southern Africa (unpublished thesis submited for the 
Ph.D. degree of the University of Petchefstroom, December,
1958) P.77. Introducing tho system the following year, the 
Governor said, "The great principles to be followed are those 
building on the existing organisation and ideas of the 
people, leavirig it to the people themselves assisted ty 
sympathetic advice, to devise and develop their own ^  
institutions and of resisting the te rotation to play the 
part of "King Maker'1 or "Constitution Maker" - Howman, R. 
African Local Government in. British East and,.Central 
Africa (itep'ort published for private circulation in Govern
ment circles of Southern Hhodesia) (Copy used ty the author 
is a zerographic reproduction ty the University of 3 ,A* - 

X37/1G3 0-f 31st December, 1962) (Pretoria, 1963) P. 13, 
quoting the Governor’s words,
“I do not believe there is ary tetter training for the art 
of self-government- than participation in local administr
ation, Our own history shows that our constitutional 
government developed in Vfestminster, has owed a very great 
deal to our experience in local administration,, I regard 
the extension of local government as one of the quickest 
and certainly the surest methods of making certain of the 
extension of central government"- Uaj .̂ard, July, 13* 1943.
Also quoted in Mathews on, p, 0.
Ihe Governor of Sierra told the Legislative Council in 
1920 that:
"Nine-tenth of the people enjoyed autonomy under their cwn 
elected chiefs,,European Officers are the technical ■
advisers, and helpers of the tribal authority" - Lugard, '
The Duale Mandate, p. 199.
The Governor of the Gold Coast observed: ••
''The chiefs are keenly appreciative of our policy of indirect 
rule and of the full powers they retain under their native 
institutions11 - ibid.

30, See Fulani bin Ful'ani, "The African Mandates", New Europe.
7 and 14 July, 1919). For arguments for and against 
indirect rule, see Lugard, Ihe Dual Manadate» Chapters X 
and XI and the Introduction ty Margery Perham. See also 
Cmd,5467 of 1911; Official Handbook 1216: "Africanus”,
(in Journal of African Society,January, 1921) p. 98,



10. 140
Native Urban Councils

The legislation on indirect rule enacted in Northern BhodoaA in

... . . . . .  1.4

1929 and 1936 and in Nyasaland in 1933 was formulated with

only the tribal areas in mind. The urban African was not,

therefore, covered. European local government institutions

in such urban areas did not cover him either. In Nyasaland

the problem was partly solved ty referring cases concerning

urban Africans (which normally would be tried by a native

court in the tribal area) to the nearest native authority

court to the urban area concerned. In Northern Rhodesia,

•with its standing mining industry, the problem was more

complex. There were divergent views among the Europeans on

whether a permanent African urban population should be

encouraged. Some Europeans argued that Africans should be

compelled to stay in the tribal areas and only come to work
(31)

in the urbah areas without making a permanent home there.

.Apparently this opinion was also shared ty the Governmenl;^

Others, particularly employers of large forces of,African

labour, like the mining companies, argued that it was

necessary for the prosperity of the country to have permanent
(33)

and not seasonal African labour in the urban area. This lack

of clear policy on the part of the Government and the

enployers resulted in poor wDrking, housing and living

conditions, African discontent emanating from these squalid

conditions erupted into serious disturbances on the Copper -

belt in 1935 and. 1940. A Commission was set up on each 
(34)

occasion to investigate the causes of the disturbances.

The 1935 disturbances and the findings of the Commission 

set the Government as well as private entcrprize to work to 

improve the conditions of African workers. Townships were 

built and in 1933 the Government agreed to establish the 

first African local Government machinery - the African Advisory 

Bommitteei"^ - on the Cqpperbelt. These Committees were 

composed of Africans nominated ty the District Commissioner 

from the Government and Mine African townships. Ihe 

Committees, renamed councils later, were subsequently 

extended to other areas. Hie councils advised the District i

Comrais si oner on various matters affecting Africans in the 

urban locality concerned. Urban native courts were also 

introduced to do in the urban areas what native authority 

courts were doing in the tribal areas. The members of an 

urban court were appointed ty the chiefs who had the greatest 

of followers in the urban area concerned and approved by the 

District Commissioner. The courts derived their jurisdiction 

(with modifications where necessary) from the Native Courts 

Ordinance, 1936. Improvements were made to the machinery in 

later years. Elections were introduced for some of the Advisory

i t

Councils, ________________  See footnotes overleaf*______



Native Urban councils ware more representative than native 

authorities. Native authorities were composed of chiefs 

and their traditional counsellors and any commoners the chief 

might include. Because of this it was not possible for the 

community to forward its best men as councillors. On the 

other hand, urban councils, particularly where elections had 

been introduced, drew their members from the educated and 

progressive Africans of all tribes. In Nyasaland, the 

traditional composition of the native authorities was mitigated 

by setting up in some areas another structure of bodies called 

local advisory boards in which educated conmoners as well as 

traditional leaders participated. These could be formed in 

urban areas as well as rural areas.

31. For an instance of such views, see the speeches of the 
Secretary of Native Affairs, Thomas Sandford, in the 
Legislative Council - N.R. Le^co Debates,12 Dec,, 194% 
p.333 and 9 Dec., 1942, pp.25^55. In 1944 Sandford 
was succeeded ty Cartnel-Robinson who had opposite views 
on the matter and a year later Hizdson, an advocate of 
African stabilized labour, succeeded Cartmel - Robinson,

32
* Ibid. See also a Government Statement dated 13 February,

194L, showing the Government's unwillingness to adopt a 
policy of creating on the Copperbelt an African industralla 

zed population on a permanent basis,

33. See e,g, Saffrey, A, Lynn (in the Report on Some Aspects
of African Living Conditions in the Copperbelt of Northern 
fihodesia. See also Frain, R,L,, "The Stablisation
of Labour in the Rhodesian Copperbelt11 (in Prain, Sir,
RfL., Selected Papers 1953 - 1957) (Rhodesia Salction 
Trust, 1958) pp, 99-109. "

34. See Commission Appointed to Inquire into the Disturbances 
in the Copperbelt of Northern Ehodesia. Report. . . ,  
together with the Governor's Despatch to the Secretary oof 
State on the Report. November, 1935 (Lusaka. Govt, : 
Printer, 1935) Comnission Appointed to Enquire Into the 
Disturbances in the Copperbelt. Northern Rhodesia 1940*
Report.......  (Lusaka, Govt, Printer, 1941). For criticism
of the Government on the 1935 disturbances, see 
Livingstone Mail, 29 ^ y  and 5 June, 1935; and also
N, R. Lenco Debates. 3 Dec. 1935# PP. 242-265.

35. tuning Companies had in the absence of machinery for the 
expression of African views, started from about 1929
to set up bodies of tribal representatives of Africans 
working for them. These bodies held meetings with the 
Compound Officer to acquaint him with the workers1 .. .. 
grievances,

36. "Where a party before the Court did not belong to a 
tribe represented on the court, an adviser from the 
tribe of the party would be included.



Iho scttin; up of local institutions in both tribal and 

urban areas paved tho way for the next stare in the pyramid 

of local institutions. In Northern Bladesia Gere-Browne 

(who had become r. Mcnber representing JJTrican interest in

1930) started the ball rolling for the next sta^e by introduc

ing a notion in tho Legislative Council callin^for:-

(1) the extension of urban advisory councils to all urban

areasj

(2) for tho establishment of provincial councils whose

numbers would be cloctod ty the native authorities and
(37)

the native urban advisory council.

Ihe Secretary for Native /iffairs proposed an amendment (which

was accepted) that they should bo called "regional" instead

of "provincial" councils in order to allow elasticity in the
(35)

areas they would cover, Tho main reascn for Gore-Browne ’s

proposals was to facilitate the consultation of African

opinion. The notion received support from most of the

Unofficial Members, Major McKee, however, expressed fears of

where all 'that would end and whether it would not in the final

staje detriaentally affect the rights of the Eurqoean 
(39)

Community, ' Official Me mho rs wore also divided. The 

Secretary for Native Affairs warned against introducing an 

elective system to people he thought would not understand it. 

He argued that the native authorities as they were should be 

riven a chanco and not disturbed ty new chanrcs, He, of 

course, admitted that native authorities as they were, were 

not representative.^^

Tho Councils wore formed in 1 9V3. Thoir functions were 

to .is cuss provincial matters pertaining to Africans ami 

forward them to the Government. They wore also to advise the 

Member or Members representing African interests as well as 

native authorities. They were to be prosided over by the 

Provincial Corxiissioner of the Province, lumbers of the 

Legislative Council could attend the meetings if they wished 

to do so, Ihe proceedings were very lively owin~ to the 

fact that the Councils comprised both traditional leaders 

from the native authorities and progressive iifricans from 

tlie urban advisory councils. In Nyasaland tho same develop

ments were taking place. In 1944 and 1945 provincial 

councils were set up in all the three provinces of the 

territory. The membership cocprised chiefs and commoners, 

originally appointed ty the Governor on the nomination of 

the chiefs.

Provincial Native Councils.
144

Please see footnotes overpa^o.



It should be remembered that Nyasaland did not have a 

structure of urban advisory councils as existed in Northern 

Ehodesia. The councils had the same jurisdiction as those 

of Northern Rhodesia.Departmental Officers whose departments 

would be discussed ty the Council could attend the meetings 

to explain things and answer questions as well as listen 

to views.

37.N. R.Lenco Debates, 17 Sept., 1942, pp. 140 - 160. See 
also Gore Browne's views on the same subject the 
previous year - ibid.. 12 March, 1941, PP. 64 - 67.

30, Ibid. p. 159 - 160. In 1944, the Councils having been 
inaugurated as "regional11 were re-named "provincial11 
councils,

39. For views of Members on the subject see Record of 
Proceeding of 17th September, 1942, etc.



territorial Councils

The establishment of the provincial councils was soon

followed by the third and final stage of the pyramid - the

constitution of bodies covering the whole territory. This

took place in 1946 when the African Representative Council

and the African Protectorate Council were repsectively

constituted in Northern Ehodesia and Nyasaland, Members of

the African Representative Council were to be elected ty the

provincial councils but those from Barotseland wsre to be

appointed ty the Paramount Chief, The Council was to meet

under the chairmanship of the Secretary of Native Affairs,

It was to have power to discuss any matter of interest.

Its proceedings vrere to be conducted on the same pattern as
(il)

those of the Legislative Council) The Government made an

undertaking to submit to the Council all Bills affecting

Africans, Members of the African Protectorate Council w^re,

on the other hand, to be appointed by the Governor on the

result of a secret ballot held in each of the three

provincial councils. Chiefs and coimioners had the same
(42)

prospects of being appointed to the Council. The work

and the conduct of proceedings of the council were similar 

to that of the African Representative Council, In 1940 the 

African Representative Council was entrusted with the 

responsibility of electing the two African Jfenibers to the 

Legislative Council, The same task was given to the African 

Protectorate Council the following year. The arguments for 

and against entrusting the responsibility to these bodies will 

be dealt with below in- this Chapter,

The African Representative Council and the African 

Protectorate Council wsre the logical culmination of the 

pyramid. The aative authority was intended to cater for a 

limited area and this in most cases was an area occupied ty 

a particular tribe. The arrangement was in the majority of 

cases a tribe ty trite one. The urban advisory councils, on 

the other hand, although comprising a membership drawn from 

various tribes, were limited to a particular area. The next 

step was, therefore, to create inter* tribal organizations on a 

provincial basis. This made the tribes in'a province, already 

bound together to a certain extent by the Provincial 

Comaissioners administration, drew even closer together.

In the Provincial Council the participants were to think of 

themselves as belonging to the Western, Northern or Southern 

Province and not as Bembas, Lozis, Chewas or Yaos, Having 

brought a limited number of tribes together on a provincial 

basis, the next step was to bring the tribes of the territory 

together, In a territorial body the participants -would think 

of themselves as Northern Rhodesian or Nyasaland Africans and 

not as belonging to the Southern or Northern Province, 

____________________________________  (Footnotes on pane 16)



Thinking, on a national basis was what was required if the 

Government of the territory were one day to be entrusted to 

the Africans, Making an observation on this pyramidal 

structure, Howman wrote: "The pyramid has a beneficial 

influence on both individuals and communities. Ihe higher 

councils bring together members of many different tribes 

axid so assist to unify them, to lessen tribal animosities, 

to inculcate wider, more tolerant views and to bring about 

a spirit of co-operation. They learn to think on a national 

or provincial basis!1

The African Representative Council and the African 

Protectorate Council were treated ty the Administration as 

amounting to Legislative Councils for Africans. This view 

was, in fact, expressed, particularly in Northern Rhodesia, 

that the African Representative Council should be developed 

as the Legislative Council for Africans, enacting laws 

affecting Africans, leaving the ordinary Legislative Council 

as an all white body to legislate for whites only in 

specified matters. The two bodies were looked upon ty the 

Admini strati on, at least for the time being # as the answer to 

African constitutional aspirations. This view appears 

from the words of the Colonial Secretary in the House of 

Comnons, when he said about provincial councils in Nyasaland:

11 African Provincial Councils are being set up., .composed of 

chiefs and other responsible Africans.. .intended to provide 

an authoritative means for the expression of African opinion 

and to promote the development of political responsibility^^^

Apart from the wish to complete the pyramid, the 

establishment of the African Representative Council and the 

African Protectorate Council was partly prompted by the 

Administration's fear of the rising signs of African 

nationalism, In Northern Rhodesia the political tone of 

speeches at Welfare Societies’ meetings began to draw the
/ rr ̂

attention o f the Government* The Colonial O ffice had, in

1945, agreed to the ultimate formation of an A frican

Representative Council but thought the idea should bs

shelved until provincial councils had proved to be successf&4^

A year later the Council was hurriedly formed with the

intention of drawing away the African intelligentsia from
(47')

the African Vfclfare Societies*' The societies had in the 

same year come together to form the Federation of African 

Welfare Societies} In Nyasaland the African National

Congress had been formed in 1943* it became necessary 

to counter it ty a national body formed ty the Administration,

See footnotes 41 -4 9  overpage.



That the African Protectorate Council was intended to 

counter the African National Congress can be seen from the 

following words of a Provincial Commissioner, reporting in

I94fo " .......  the usefulness of the Council has

adninistratively been negligible but from the political 

angle it is of some value in affording a medium of expression 

but as constituted at present it is not an effective 

counterpart to Congress and it must be opened to a greater 

proportion of intelligent and progressive Africans. One 

weakness has been the lack of items of real importance on 

the agenda!1

41, See e,g, The Proceedings of the First Session of the 
African Representative Council, November. 1946 (Lusaka, 
Govt, Printer, 1946).

42, This also applied to the African Representative Council, 
8>ave that in this case there ms direct election.

43* Howman, op.cit.. Part 11, p. 5.

44* House of Commons Debates, Vol. 402, Col. 1396, 1944*

45, For instance, a Provincial Commissioner reported in 195C 
(this was, of course, after the African National Congress 
had been formed) that "Welfare activites by members 
have been negligible and the only interest shown has 
teen in political subjects" - quoted in Howman, op.cit. » 

Part 11. p, 24.

46, Provincial Councils had been formed in 1943 and 1944 
(See above),

47* See Gann, A History of Northern Rhodesia, p. 3̂ 5-

40, See below under Section 3 of this Chapter,

49, See below under Section 3 of this Chapter, The following
year the Government began to establish • provincial 
councils,

50, As quoted by Howman, op.cit.. Part 11. p, 37-



The pyramid, worked wo 11 for some tine but it soon ran

into trouble with the budding African nationalist who saw in

the system an atter.pt to thwart genuine A frican p o lit ic a l

progress. The Nyasaland African National Congress had

opposed the establishment of the p ro v in c ia l councils on -(die

grounds that they would represent the interests of chiefs- 
(51)

only, It should be noted that the aim of the Administration

in both Northern Ehodesia and Nyasaland in setting up the

pyramid was to enable Africans to put forward "constructive11

advice to the Administration and not to provide platforms

from which to denounce the Administration. It was, however,

not possible to isolate these bodies from the influence of

current p o l it ic a l  thinking among the A fricans. While i t

was po ssible to keep out n a tio n a lists  from the native

authorities because of their traditional membership,, it was

inpossible to do so in the other bodies where the elective

system had been introduced. Nationalist politics began to

encroach upon some of these bodies, For instance-in 1950, the

Provincial Commissioner for the Western Province reported;

"Luanshya Urban Advisory Council spends (more) time discussing

major political matters than dealing with local township 
(52)a f f a ir s , %4 11 J The educated Africans and the n a tio n a lists

assailed the system. %  1950 it had become cleqr that the

system was already facing a big challenge from A frican

nationalism. In that year the Hudson Commission referred to

"the tendency in Ifyasaland today to regard the present N.As,

as little more than the rather paid agents of the Central

Administration and not as instruments of lo c a l governm eni^

W riting in  1952 on the working of the system in  Nyasaland,

Howman observed: "Widespread dissatisfaction with the system

has grown and. outside it the educated, often widely travelled

element in the population has becorae very intolerant of the

many (but not all) uneducated intensely conservative,

apathetic, jealous and sometimes ailing chiefsi'(#4)

The criticism of the system was voiced not only by

Africans* Some administrators criticised it as well. For

instance, a Provincial Commissioner in Nyasaland made the

following observations on the A frican Protectorate council.

'*It is not a live body and it is doubtful if it serves any
(55)

useful purposes as an advisory body!' He, however, added 

that it was a convenient electoral college to the Legislative 

Council; that it was a useful safety valve politically in 

diminishing the influence of the Congress; and that it brought 

chiefs and commoners together. For these reasons he thought 

it would be unwise to abolish it, A Northern Fhodesian

Provincial Conmissioner reported on the Broken Hill Native 

Urban Advisory Council in 1950 as follows: .earlier

enthusiasm is being replaced ty a sense of frustration which

Functioning of the Councils



has expressed itself in the greater volume of grievances

- - genuine and illusoiy,, , , this is to be expected when

council preposes and the Town Board disposes,"

The investment of the African Representative Council

and the African Protectorate Council with the power to

elect the African centers of the Legislative Council could

have popularized the two Councils, had it not been for the

fact that the nationalist organizations did not initially

seek to have their members enter the Legislative Council,

It was not until 1955 that the Nyasaland African National

Congress used the African Protectorate Council to secure

seats in the Legislative Council, In Northern Rhodesia it

was not until the introduction of the electoral system for

all races ty the 1953 Constitution that the African National

Congress participated in the elections, The nationalist

organizations were unable to use the Councils earlier because

their composition favoured conservative elements.

There is no doubt that had wider constitutional changes

not taken placc the provincial and territorial councils would

have remained in spite of criticism. However, in 1953,

constitutional changes were made in Northern Rhodesia which
(59)

introduced a widened franchise for all r a c e s , '  This brought 

the African Representative Council and the provincial councils 

to an end. In Nyasaland the 1961 Constitution introduced a 

franchise for all races and terminated the existence of the 

African Protectorate Council and the provincial councils. The 

native authority system, however, remained in both territo^ze^.

51, Hailey, Native Administration, . . .  Part 11, op,cit., p.74v

52, As quoted ty Howman, op. cit. . Part 11, p. 2k*

531 As quoted Ibid, .  Part 111, p .2,

54* Ibid.

55* Ibid.fr Part 11, p, 37*

56.. Ibid.

57. Ibid., P, 25,

53, See below, Chapter 3,

59, Ibid,

60, See below, Chapter 22, for the present position.



19. REPRESENTATION OF AFRICAN INTERESTS BY EUROPEANS 151

The representation of African interests by Europeans 

in the Legislative Council can be treated as part of African 

constitutional ! advancement in that its purpose was to give 

Africans some voice, albeit indirectly, in the Legislative 

Council, It was the first step towards representation of 

Africans by Africans in the Council. Before the introduction 

of these Unofficial European Cambers, the Official Members 

had played the role of guardiahs of African, interests, where 

such interests conflicted with those of the settlers. In 

Nyasaland it became the practice from the very inception of 

the Legislative Council to include among the Unofficial 

Members a missionary who, although not officially designated 

as a representative of African Interests, was, in fact, 

intended to act as such. Missionaries were considered to 

know and understand African problems and to be. champions of 

African interests. This vas to a certain extent true, 

particularly in Nyasaland, where Scottish missionaries, right 

from the days of Johnston, had assumed the role of spokeauon 

for the Africanl^^

In nominating Europeans to represent African interests 

the Governor took into consideration two main qualities.

The first was that the person must know and understand the 

Africans sufficiently to be able to speak on their needs and 

problems, The second was that the person must be able to 

command the confidence of the Africans. Go re-Browne, the 

first European to be appointed in Northern Rhodesia in 1930, 

was a wealthy farmer in the heart of Bembaland and knew 

many leading Africans, He had first entered the Legislative 

Council in 1935 as an elected Member for the Northern 

Electoral Area# In the same year he had made an historic 

speech in which he outlined the duties of a trustee (the 

British and Northern Rhodesian Governments) towards his ward 

(the African) under three headings (a) the trustee's 

responsibility for the wardfs material and physical welfare;

(b) the trustee's responsibility for the ward's intellectual 

development i,e , his education* and (c) the trusteed 

responsibility for the ward, s moral advancement. He had 

blamed the Administration for its failure to carry out these

Council that "the question of ultimate representation and 

immediate native consultation is one which is exercising a

In 1936 he had told the Legislative

(63)
great many pecplei* Later, in the same year, he had

told the Legislative Council that "it would not be fair to 

ask the Inperial Government, as ws know very veil, to 

surrender its control of natives in the present native \

Please see footnotes on page 150.
\
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AH these statements and his knowledge of the Africans made 

him a suitable person to represent African interests. In 

Nyasaland the first person to be appointed to this role in 

1941 was Bishop Thorne, the territory's Anglican Church 

primate.

The Jfembers representing African interests (later

increased in number in both Northern Rhodesia and Nyasaland)

discharged their functions diligently. At first they v«ere,

however, handicapped fcy the absence of a machinery through

which they could consult Africans, This prompted Gore-Browne

to move a motion in the Legislative Council in 1941 calling

for the establishment of African Councils, leading to a

supreme council for the whole territory. Such councils were

to have, among other functions, that of advising the Msrnber
(A *0

or Members representing African interests, When nothing 

was done by the Government, he moved a similar motion in 

1 9 ^ 5) This motion resulted in the establishment of the 

provincial councils in 1943 and the African Representative 

Council in 1946, Similar councils were established in 

Nyasaland, Gore-Browne also advocated that qualified Africans

a motion to this effect moved by Page, The Officials and 

the labour Party Unofficial Members voted together to defeat 

the motion^

Although the Members tried to maintain as much as possible 

their role of representatives of African interests, the non

missionary ones often found themselves caught up between the 

conflicting interests of the Africans and the settlers. In 

addition to being representatives of African interests these 

Members were settlers who shared the aspirations of the 

settlers. For instance, in 1939, after Moore had resigned 

over the ELedisloe Commission's Report, Gore-Browne became 

the leader of the Unofficial Members, In that capacity he 

moved a motion in the Legislative Council deploring the 

indeterminate recommendations of the Commissio^^ When 

the Unofficial Members Organization was formed in 1945 Gore- 

Browne was elected its leader, Welensky, whose Labour 

Party had "won five of the eight elected seats and would 

have accordingly become leader of the Organization, 

preferred Gore-Browne as loader, seeing in him as much 

a champion of settler rights as ary of the Labour Party 

Members.

should In 1944 he supported

Please see footnotes on page ;15.3*
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As leader of tho Unofficial JYembers Gore-Browne went to

London on several occasions to press for settler i

constitutional advancement. In 1946 he resigned his 

leadership of the Unofficial Members Organization, 

because as a reprosentative of African interests he could 

not support amalgamation which was cpposed by Africans,

In 194^, howsver, in an attempt to recapture his leadership 

of the settlers, he moved a motion in the Legislative 

Council demanding self-ogvernment. He wound up his speech 

with the threat that if the Colonial Office did not grant 

the demand the Un-Gfficial Members would; if  necessary, 

paralyse the Government^^ The Africans were greatly angered 

by the speecl^^and began to question the sincerity of 

Gore-Browne as a representative of African interests. They 

demanded that he should give an undertaking that at the forth

coming constitutional talks in London he would adhere to the 

Africans1 viewpoint.

The motion shattered Gore-Browne’s political career.

He lost African conf iden&P^ and he was unable to regain 

European confidence. This resulted in his quitting the 

Legislative Council in 1951. It is difficult to say 

whether the Gore-Browne motion influenced the Inperial 

Government to come to the conclusion that the time had come 

to have Africans in the Legislative Council to represent 

their own people, for the Constitution concluded that year - 

1943 - provided for two African Members,

61, Hotherwick, the missionary who had opposed Johnston
on African taxation and other matters was later nominated 
to the Legislative Council,

62, N. R. Legco Debates, 2 Dap,, 193£> PP. 195-22)0. Ihe 
speech is quoted at length in Davidson, op.cit. pp.73-76,

63, N.R. Lepco Debates, 4 May, 1936, pp. 70-71.

64, Ibid. . 29 Oct., 1936, p. 251,

65, Ibid. . 12 March, 1941, pp. 64 -̂67,

66, Ibid. , 17 Sept,, 1942, pp. 143-163,

67* Ibid.

63, Ibid, > 9 August, 1944, pp. 176-196.

69. Note, however, that when other Members questioned the 
genuineness of African opposition because Africans did 
not understand the issue, Gore-Browne said: '‘Those of 
them who are able to read newspapers.,must have seen 
again and again that one of the main advantages of 
amalgamation with SouthernJ.ShOdesia which was put forward, 

was that the whiteman would be free from a possibility
of competition with the native,., 11 Ibid. . 6 June, 1939*
P. 453.

70. Ibid., 12 Jan., 1948,, PP. 329 - 331.

71. The African Representative Council passed a resolution 
condemning the demand for self-government and stating
that Northern Rhodesia was a blackman!s country — African |
Representative Council Proceedings» 5 July, 1943, s
pp, £i -."66 ,

No, 72 - please see'bottom of page _______________
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It is an cpon question whether the representation of 

African interests ty Europeans delayed or hastened African 

entry into the Legislative Council, However, when the 

arrangement was introduced,, it was recognised that it would 

be a temporary measure. In 1941, while moving a motion for tho 

establishment of .-frican councils, Goro-Browne reminded the 

Legislative Council Members that European representation of 

African interests was a "stoprap11 measure and that although it 

would continue for a Ion-; time it would finally come to an end. 

While moving a similar a  ticn in 1942, ho again reminded the 

Members of this fact. Even Welensky who, at that tir.iG, thought 

/tfricans could not be organized into- Trade Unions told the 

Legislative Council during the debate of Gore-Brcwne’s motion 

of 1942 that the country should expect direct African represent

ation in the Council one 4 ? 3)

The constitutional alterations in Northern Rhodasia in 

1940 and in Nyasaland in 1949 introduced the first .ifricans into 

the Legislative Council, In each case two Africans -were involved. 

The years 1940 and 1949 can, therefore, be said to mark the 

beginning of real African constitutional advancement.

The inclusion of Africans in these institutions was, in fact, 

already overdue for in other ‘territories it had taken place much 

earlier. To mention but a few instances, in the Gold Coast 

(now Ghana) the first African was appointed to the Legislative 

Council in lCOfj, Before the constitutional changes of 1916, 

of the four Unofficial Members in the Legislative Council, two 

were Africani?"^ The 1916 Constitituicn raised the number of

i.fricans to five and that of Eurq:ieansto thre<^I^ In 1942 two 

Africans were admitted to the Executive C o r n e l l  Ihey were 

tho first Unofficial Members (European or African) to sit in 

tho Executive Council, The 1946 ConstitutioX.0^produced a ' • 

majority of elocted Africans and thereafter progress was very 

rapid towards self-government in 1951.

72. Outside the Legislative Council Gore-Browne worked to regain 
the confidence of the Africans, He later became a member of 
the United National Independence Party and joined Dr, Kaunda 
in petitioning the United Nations for African rule in 1962,

73. N. R. Ler;co Debates, 17 Sept, 1942, p. 155.
74. Be Smith, S.A, "Tho Independence of Ghana" (The Modern Law 

Review, Vol. 20, July, 1957) pp. 347-363, at p. 342.
75. Bennion, The Constitutional Law of Ghana (London, Butte r- 

worths, 1962) p. 26,
76. Ibid,, p .26,
77 . De Smith, pp. cit., p. 340.
70, S,R, & 0, 1946, No. 353, See, too, de Smith, ibid, 

p .349: Bennion, op.cit,, pp. 37-49.
79* Seo the Constitution introduced that year, S.I. No, 2094 of 

1950. See, too, de Smith, ibid; Bennion, ibid.pp.41-45.
For the constitutional and political history of Ghana, see 
generally de Smith; Bennion: Wight, Hie Gold Coast
Legislative Council (1947), Ecurett, Tho Gold Coast, (2nd 
Ed, 1952): Wiseman, "The Gold Coast: From Executive Council 
to Responsible Cabinet11 (10 Parliamentary Affairs 27) P.195ji 
Holland, "Constitutional Experiments in British West Africa"

(2 Public Low, 1957)p.42; The nutobirraohv of Kwame. Hkrumah 1957j 
The Hqkiii" cf Giian?^(Loiidon7 Ht M. S» 0., 1957) 0 _______



In Nigeria (annexed in lC6l) a Legislative Council Was 

established in 1062 and when it was abolished in 1922 it had 

four Unofficial Monitors — two Europeans and two Africani?**^

In tiie new Legislative Council constituted in 1922, six 

African and seven European Unofficial Members were no/nine 

The Rhichards Constitution of 1946 produced an African 

majcri£$^ In 1943 the first Unofficial Members - two African^ 

and one European — were admitted to the Executive Council^

The 1951 Constitution provided for a Council of Ministers of 

twelve Africans and six European Gfficia {Si> European 

Unofficial Members disappeared. Nearer to Northern Rhodesia 

and Nyasaland, in Tanganyika, which had its first Legislative 

Council in 1 9 2 ^ ^ two Africans were included in the Legislative 

Council in 19^5.  ̂ Two more were added by the 194& Constiti^Z^n, 

bringing; them to fourV In Kenya the first African was 

appointed to the Legislative Council in 1944* In 1947 a second 

was appointed and in 194^ two more were appointed bringing the 

total to four. In 1952 an African was included in the Executive 

Council, talcing the place of a European representing African 

interos^s^ On the other hand, it was not until 1959 that 

Africans sat on the Executive Council in Nyasaland and Northern 

Rhodes i i /0'*

As mentioned above, the African members of the Legislative 

Council were elected by the African Representative Council in 

Northern Rhodesia and the African Protectorate Council in 

Nyasaland. This system was adopted because neither t'he Colonial 

Office nor the territorial Governments in Northern Rhodesia and 

Nyasaland was in favour of direct elections. It has been 

mentioned that when Page, supported by Gore-Browne, moved a 

motion in the Northern Rhodesia Legislative Council to include 

Africans on the voters roll, the officials voted against the 

motio^?1  ̂ The Governor did not favour the inclusion of Africans 

on the voters roll, tc cause‘.it jdould give^a a nail, group of. J 

Gducatodriifricahs, an importance denied to their uneducated 

leaders (the Chiefs). He wanted a pyramid of councils (as was 

later developed) with a territorial council charged with the 

responsibility of electing African members to the Legislative 

Council Wien that stage arrived.

The Colonial Office shared the views of the Northern

Rhodesia Governor on this issue. In 1947 the Colonial Secretary

warned of the danger of appointing Africans to the state

legislatures without regard to the African society structure.

He stated with regard to the filling of such positions:

these positions are necessarily being filled by men from

the educated minority., (T)his, inevitable as it is, carries

one danger for the future..the creation of a class of

professional African politicians absorbed in the activities of
(92)

the centre and out of touch with the people themselvesi1

1 ‘

Please see pagelP# for foo+no+es



He went on to say that elections were unsuitable where there 

was no intelligent interest, since professional politicans 

ancl persons from the urban areas who were not representative 

of the rural areas and tribes would elected. The answer, he 

said, was indirect elections through a pyramid of councils^ 

This attitude persisted at the Colonial Office for a long 

time after the statement just quoted. For instance, when 

questioned why the elective system had not also been 

extended to ufricans by the 1955 constitutional changes in 

Nyasaland, the Colonial Secretary, Lennox-Boyd (New Lord Boyd) 

said: "I consider that the present method of selction of

African members of the Legislative Council is the most suited 

to tho present stage of social and educational development 

cf the African population in Nyasaland,

It is clear that the denial of the elective system to 

the Africans was to keep the position of the chiefs supreme 

over that of the educated and progressive Africans, Ihe 

Colonial Office had maintained this policy in practically all 

the territories in Africa until it became no longer tenable. 

The policy of indirect rule, was, among other things, 

intended to check the development of political systems 

divorced from tho traditional rulers, It was the intention 

of the Colonial office and the territorial governments in 

Africa to see constitutional development of the African 

people revolve around the chief. It was for this reason that 

in some cases the first African members to be nominated to 

the Legislative Council were chiefi?^ The attitude of 

British Administrators in Africa towards an elective system 

and the position of educated Africans vis-a-vis that of 

chiefs is test shown by the words of the Governor of Nigeria 

in 192C Wien he denounced a petition submitted to the Colonial 

Secretary by the Vfcst ,'ifrican Naional Congress calling for 

the introduction of an elective system in Nigeria. After 

describing the petition as "loose and gasoous talk11, he 

denounced it further as an idea coming;

ufrom a sclf-elected and self-appointed congregation of 
educated African gentlemen who collectively style them
selves the West African National Congress..a handful of 
men,.born and bred in the British administered towns 
situated on the seashore, who in the safety of British 
protection have peacefully pursued their studies under 
British teachers in British schools, in order to enable 
them to become Ministers of Christian religion or learned 
in the law of England..men, whose eyes are fixed,,not 
upon their own tribal obligations and the duties to their 
natural rulers which immemorial custom should impose 
upon them̂  but upon political theories evolved ty 
Europeans to fit ., .wholly different circumstances, 11 (96)

Please see page 157 for footnotes.



25, This type of thinking, of course,changed with the years but 

the change was very slow, As already seen above, a Colonial 

Secretary still defended the non-elective system as suitable 

for the Africans of Nyasaland as late as 1955. It was not 

until the 195& and the i 960 constitutional changes in 

Northern Hhodesia and Nyasaland respectively that the Colonial

Office found it no longer possible to withhold popular
(97) 

elections, '

00, Cdumosu, 0.1. The Nigerian Constitution; History and 
Development ..(London, Sweet and Jfexwell, i$>3) pp. 12 
and 143#

Cl, Ibid. , pp, 23 and 144,

C2, Nigeria (Legislative Council) Order in Council, No,
1370 of 1946. See also Odumosu, op, cit. , pp. 43 et seq, 
and 145 et, se.q,

03, Odumosu, op. cit. pp, 22 and 175.

34, Ibid. . p, 176,

85, Tanganyika (Legislative Council) Order in Council (S,R, &
0 1926, No, 991)

C6, Cole, J. S, R, and Denison, W.N, Tanganyika: The Development
of Its Laws and Constitution, (London, Stevens* 19&4) P*39.

C7, S#I. 1940, No, 105.

<jo, The total oonposition of the Legislative Council was then 
14 Officials, (excluding the Governor) 7 Europeans 
Unofficial .Members and 4 African Unofficial Members,

o9i For a short account of constitutional .development in 
. Kenya* see Mathews on, op. cit. , pp, 66-70,

90, This was after the 1953 constitutional changes in Northeern 
Rhodesia and the 1959 temporary changes in Nyasaaland.

91, Sec Section 2 of this Chapter and N. R. Lerco Debates«

9 Aug,, 1944, PP. 176-196,

92, Howman, op.cit, . Part 11. p, 2, quoting,

93* Ibid.

94, House of Commons Debates, Vol. 537, Col. 5^, 16 Feb,

95* This was so in the Gold Coast, Nigeria and Tanganyika* 
for instance*

96, As quoted ty 0dumosu, op.cit. t p ,15.

97, See Chapter 0 below.
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CHAPTER SIX 

THE CLOSER ASSOCIATION flOTOEHT 1890 - 1953

Had it not been for the Jameson Raid and, later, the

rojectiin of the British South Afrida Company's

amalgamation scheme ty the elected members of the Southern

Rhodesia Legislative Council, amalgamation of Northern and

Southern Ehodesia would almost certainly have taken place

quietly either between 1895 and 189& or 1916 and 1918.

In 1895 a draft Northern Zambesia Order in Council had

been prepared to extend the provisions of the Matebeleland

Order in Council, 1894* to the North of the Zanbezi.^

Had the Order been extended, it would have placed the two

territories under one administrator and, subsequently,

under one Legislative Council. The constitutional

differences that later developed between the two

territories would  ̂perhaps, not then have arisen. The

Jameson Raid made the Imperial Government change its

mind on the extension of the Matebeleland Order in

Council and this resulted in different constitutional
(2)

arrangements for Northern Rhodesia.

1. See above, Chapter 2.

2. Ibid.



THE AMALGmVEIOH SCHEMES OF 1915- 159

In December, 1915, the Conpany put.forward, a scheme for
(3)

the amalgamation of the two territories, Tho ©ohes©- sought 

to place the two territories under one Administrator who would 

run them as a single unit. The Administrator was to operate 

from Salisbury, but a senior official was to be stationed, at 

Livingstone to run the day to day affairs of Northern Ehodesia.

The Administrator was also to be the Secretary for Native 

Affairs and in this function he was to be assisted ty two Chief: 

Native Conrdssioners - one for Southern Ehodesia and the other 

for Northern Rhodesia, The two territories were to have one 

Legislative Council, making laws for the whole unit except 

Barotseland -which was to remain under the authority of the High 

Conmissxoner, The Legislative Council was to be composed of 

fifteen elected and eight nominated members. Two of the 

nominated Msmbers were to represent African interests. Roman- 

Dutch Law was to be extended to Northern Rhodesia,

The Conpany's reasons for wanting amalgamation were 

partly political and partly administrative. Administratively, 

the Conpany Directors thought union would reduce the expenses 

of running the two territories as well as make the civil 

service more efficient through replacement of the older type 

of official in Southern Rhodesia ty young and better educated 

officials from the North, It was also going to save the 

Compary from the costs of finally establishing a Legislative 

Council for Northern Rhodesia, Politically, the Directors 

were of the opinion that amalgamation would: (a) strengthen 

Rhodesia vis.»a*vis the Union of South Africa; (b) increase the 

English element in Rhodesiaj (c) advance the constitutional 

position by adding more elected members to the Legislative 

Council; (d) bring about a common native policy; and (e) 

strengthen both the Company and the settlers in their relations 

with the Inperial Government,

3+ See Rhodesia Herald/ 31 'Dec., 1915, for a statement on the" 
scheme. The scheme was published under the title: Draft 
Scheme of Administration. . (Salisbury,Govt,Printer,1916),See 
also B,£>tA*Co. to P.P. B, Chaplin: 18 Mar, 1916, iniAnnex 1 to 
B,S,A,Co, Minutes: 23 March,1916: Draft Scheme of Administra^ ^
tion. in Annex 3 to B,S,A,Co. Minutes: 13 £pril, 1916,
(in L01/2/S3 Nat, Arch.S, R. )L For correspondence between the 
Conpany officials before the publication of the scheme, flee 
for instance, P,D,Chaplin to Sir H«Birchenough: 10 Aug.
1915 (CH 0/2/2/2. f!2*l7 Nat.Arch.Ms.):Ibid.. 21 Sept.1915.
(Ch S/2/ 2/ 2, F24-32, Nat»Arch.Ms.): For earlier suggestions 
for amalgamation,,see Selbome 's view that the Northern Rh,
Bailway Belt should join Sth.Rh.African 372,No.118,17 June, , 
1907* See further, Arican 948, No.68 Enel,19 May, 1911, j
vAiere the High Commissioner (Solborne) acknowledged having ^
found wide support in the two territories (‘N, zyid S. Rhode-, 
aia ) for amalgamation. For the history of the closer assoc^" 
iating movement from 1915 onwards, see Gann, A History of Northern 

Rhodoaia -»PP. 74 et. se.q, Palley, op.cit.. pp.325 et sefl.,
TayJLor and Dvorin, "Political Development in British Central 
Africa 1893-1956: A Selective Survey of Literature "and Back 
ground Materials (Race. Vol.l, No,l*L959)pp*61-78: Rc£bergj 
Robert I- . "The Federation Movement in British East and Central 
Africa 1889-1953" Journal of Commonwealth Political Studies,
Vol. 2, No.2., ),pp.lAL-57V



REACTION TO THE SCHEME 

The scheme had. a mixed reception, in both Southern.' and--- 

Northern Rhodesia, In Northern Rhodesia it received support 

from some farmers who thought it would promote cattlo exports 

to the South, Hie bulk of the settlers, led tty lLloore, 

however, opposed the scheme. The arguments against it ware: 

that it would move the capital^§outhern Ehodesia,, leaving 

Livingstone a mere village, to the dertriment of those who 

had invested money there; that the Congo Market would be 

lost try the Northern Rhodesia farmers to their Southern j. ... .

Ehodesia counterparts; that all senior officials would go 

to Southern Ehodesia., leaving Northern Hi odes ia at the mercy 

of junior officials^ that Northern Ehodesia representatives 

in the Legislative Council would be swamped; that Conpany 

rule, which they -were determined to bring to an end, would 

be perpetuated; that Northern Rhodesia would lose African 

labour to the South -where wages were higher; and, finally, 

that it was only the Conpany which would benefit from the 

scheme try cutting down its administrative expenses “

In Southern Ehodesia opinion was even more sharply 

divided. This was reflected during the debate in the 

Legislative Council on the scheme, Ihe settler Members in 

support of the scheme, like Lionel Cripps (a prominent farmer 

from the Eastern Dis triets)^ argued that amalgamation would 

strengthen Rhodesia economically and politically, placing 

her in a stronger position in the everp of joining the Union 

of South Africa. Cripps warned that if amalgamation did not 

take place Northern Rhodesia would finally join the East 

African territories in a Federation, leaving Southern Ehodesia 

between a Federation In the North and a union in the South, 

This would force Southern Ehodesia to drift towards the Union 

of South Africa and to join it owing to pressing circumstances 

rather than a desire to do so. He dismissed the fear of 

being swamped by Africans as unsound, adding that a loyal 

African population couldin fact, be an advantage„ Opposition 

to tho scheme was led try Charles Coghlan (later knighted),

a leading Bulawayo lawyer and the most prominent of tho
(5) .

settler leaders, ' His arguments were: that amalgamation

would delay self-government for Southern Ehodesia; that

■whites would be swapped try Africans from the North; that

although he did not like colour-bar, because Europeans wsre

faced with a Euge black majority, there was justification in

excluding even educated Africans from the franchis which

would not be possible if the territories were united; that it

would financially burden Southern Ehodesia*^ that Roman-

Dutch Law could be extended without amalgamation; and. las tly,

that the scheme would benefit only the Conpany and r.ot tiio

public. At the end of the debate, a motion acceptiv-£ the
. i (0)

■s-cheno-w&a passed tut-the elected- I-ijncers voted it,-



Rejection of the Scheme by the Colonial Secretary. 161

Ihe negative vote ty the elected Members saved the 

Colonial Office from a dilemma. It wqs not in favour of 

amalgamation, but wjuld have found it difficult.to reject 

the scheme had the elected memters voted for it. When the 

scheme was submitted to him, the Colonial Secretary, aimed 

with a good excuse, vetoed it on the grounds that it could 

not be put into effect against the opposition of the 

majority of the elected members. He wrote to the Conpany as 

follows:

MI cannot ignore the fact that whether for good or for 
evil you have got an elective body in Southern Rhodesia*
Chce you allow a country to elect representatives it is 
impossible in ny judgment for H,M. Government to ignore 
the opinions of the elected members or to go in direct 
opposition to the majority of them. I am confident that 
to do this would land any Secretary of State in grave 
difficulties, would impose upon him responsibilities 
which would croate difficulties for the people responsible 
for government: which might be of the most formidable kind, n

(9)
.Although the Colonial Office was not keen on the scherne, 

its exercise of the veto was a result of the hostility the 

settlers had shown to the scheme, Ihe settlers had rejected 

their opportunity for amalgamation. When, "ty the end of 

the twenties (they) at last woke up, the chances (had) 

slipped out of their grasp,"

4, See Gann, op. cit. . for a sumary of* these arguments.
For the full speech, and those of others, see S.H.
Legco Ds bates, 4th Session of the 6th Council, April,
« m 1fey, 1917,

54 Coghlan, who became first Prime Minister of self-governr* 
ing Southern Rhodesia, later became a strong advocate 
of amalgamation,

6# Ihe existing franchise was open to all races but Coghlan 
did not think that this was a good arrangement,

7j Copper had not yet been discovered in Northern Hhodesia 
Its subsequent discovery made Southern Hhodesia leaders 
change their attitufie in favour of amalgamation.

0, See S.R. Legco DebateSj 4th Session of the 6th Council. 
April ~ May, 1917, pp, 309*326, See also Jollie, Ethel 
Tawso, The Future ^of Hhodesia.(a pamphlet)(Bulawayo, 
1917)4 whiifih gives a full account of the objections to 
the scheme; Gann, op_.cit,, ppt176 et se/q which gives 
a short summary of the arguments in Southern Rhodesia 
for and against the schema,

9f W, H, Long to P,D4 Chaplin: 20 Dec,, 1917 (CH 2/2/0, 

f3/137 •  195 Nat, Arch, Jfe#)

lo, Gann, L, H „  and Gelfand, M, Hudgins of 'Hhodesia 

j[Londo4, Allen and Unwin, 1964) P* 02#



i Disappointed at the veto of its scheme, the Conpany

sought to place the administration of the two territories

under one administrator without amalgamating them. It

argued that it had to do so in order to cut down its

administrative costs and to get some uniformity in poli^y^'

The Colonial Cf fice saw nothing objectionable about the

new proposal, However, approving such a proposal soon

after vetoing an amalgamation scheme would have raised

suspicions. Accordingly the Colonial Office delayed its
(12)

decision. It was, therefore, not until 1921 that the

Rhodesia (.Administrator) Order in Council was enacted.

The Order placed the two territories under one .....

Administrator and this remained the position until the end 

of Conpany rule.

11, P.D. Chaplin to High Commissioner; 28 May, 1917, Annex 
to B.S.A, Co, Minutes: 2 Aug., 1917 (in LO 1/2/86,
Nat, Arch, Ms,)

12, See H, Wilson Fox to P.D, Chaplin: 3 Jan., 1913,
(CH 0/2/1, F2027-2031, Nat, Arch. Ms,),



NYASALAND. x

In 1917 no one seriously thought of Nyasaland joining

the Rhodesians in a union oj* federation. There ■was, htewever,

scattered talk of such a possibility and this prompted

missionary - politician Alexander He therwick to write as

follows against any link of Ifyasaland -with Southern lihodesia:

1!The conditions of the country are all against any such 
proposal, Nyasaland is a blackman's country. There is no 
scope within it for the settlement of a white population 
such as the South African Colonies and Southern Rhodesia 
afford. The place of the European in the protectorate is 
that of administrator of its government or director of . 
its comaerffiial or agricultural enterprizes. The work of 
development will be done by the native himself under the 
Wiitefiian's rule and leadership. The future problems and 
lines of development are altogether different from those 
of South Africa. The River Zambezi has always been a 
natural boundary between Central and South Africa I' (13)

While there was very little talk at this time of Nyasaland

joining a union or federation including Southern Rhodesia,

a number of people were exercising their minds on a

federation of Nyasaland and Northern Rhodesia or of the

two territories with the East African territories, Hether-

wick, in the above cited article, argued for a federation

of Nyasaland and Northern HhodosiP"'^as a first step

towards a wider federation of British East and Central

African states. In 1910, Prank Mb Hand, a Northern Rhodesia®

civil servant, advocated a confederation of Nyasaland, .

Northern Rhode si a, German .East Africaj Kenyi and Uganda

Lugard later suggested the division of East and Central

African territories into two groups - one group comprising

%  as aland, Northern Rhodesia and Tanganyika and the other,
(15)

Uganda, Ker$a and the Sudan, He thought Southern Rhodesia,

whether she joined the Union of South Africa or not.
‘ (if \

belonged to the South African group of territories.

\
13, Hetherwick A, 11 Nyas aland Today and Tomorrow11 (Journal 

of the African Society. Yol, 17, No, 65, 1917) PP*
11-19.

13«u See also Rhodesia Herald of Aug, 10, 1916, which in a 
leading article argued for amalgamation of Northern 
Hhodesia and Nyasaland.

14 .“Africanus" (pseudonym for Melland), "A Central African 
Confederation11, (Journal of the African Scciet.y,Vol>17 
No. 60, 1910) pp. 276-306.

15* Lugard, The Dual Mandate, p, 102.

Footnote No, 16 on page 7.
V
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In 1923 and 1924 alre \dy seen in Chapter Two, Company ( 

rule came to an end in Southern Rhodesia and Northern Ehodesia 

respectively. Southern Ehodesia obtained self-govornmenh-which, 

in 1917, the elected members of the Southern Rhodesia 

Legislative Council had argued would bo delayed if the 

territory amalgamated with Northern Rhodesia. Northern Rhodesia, 

on the other hand, became a protectorate. During the 

negotiations on the termination of Conpany rule, as has also 

been seen in Chapter Two, amalgamation schemes of parts of 

Northern Rhodesia with South^iiiodesia, Nyasaland and Bechuanar- 

land were suggested but not adopted by the Imperial Government,

In 1924 copper was discovered on -ihe present Copperbelt of 

Zambia, making Northern Rhodesia1 economic prospects very 

bright. It became clear that Northern Rhodesia would no 

longer be the economic burden that Coghlan- had feared in 

1917. Opinion in Southern Rhodesia, therefore, suddenly changed, 

in favour of amalg Jnation.

16. Ibid*. On April 14, 1921, Sir J. Rses, an advocate of the 
creation of a single administrative area from Nyasaland 
to Lake Rudolph, asked the Colonial Secretary, Churchill, 
whether he could make a statement on the issue.
Churchill replied that tho Government could not make a 
statement at the time on the future administrative changed 
to be made in East Africa - Hansard, vol, 140 Col. 1330:
14 April, 1921. On September 14, 1921, The Times 
reported an unconfirmed story that the Secretary of State 
for the Colonies was engaged in a re-organization of the 
Crown colonies ahd Protectorates into groups based on 
their geographical position and that such groups would be 
placed under High Commissioners with a great deal of 
autonomy. See also a letter ty Sir T. Morison in The 
Tikes. July 21 1920. For a summary of the thinking at that 
time on creation of groupings of territories, see Lugard, 
‘ibid.. pp. 179*134* Suggestions had also been, made earlier 
and even discussed in the British Parliament on a confed
eration of Southern Africa States - see e.g. Hansard, (3rd 
Ser.. ) Vol.CCIV, Col. 1275, 1071; i-bid., CGQ 0C6; 1072* 
ibid.. CCXiT, 790, 1073: ibid., CCLii, 461, 1030; Pari.
Papers 1076, ,Lii (C.1399) and (C.1631); 1077, LX (C.]Z'3l). 
See" ajLso The Solborne Memorandum (1907) (Cd.35&4)» ^his 
Memorandum was republished by Basil Williams (Oxford,
U,P., 1925), See further, Butler, J.R.M. "Inperial 
Questions in British Politics, 1060-1000", (in The 
Cambridge History of the British Empire, pp.17-64,

40:' Ro&Lnson, R.E, "Imperial, Problems in British 
Politics, 1330-1095" (in ibid. ) pp. 127-130, at pp.134-5,
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Interest in closer association started, simultaneously 

in both Southern and Northern Rhodesia in 1925 but it was not 

directed towards each other* Vffiiite Southern Riodesia was 

laoking for ways to amalgamate with Northern Rhodesia, the Hatter 

vafe x " *■ looking for ways to federate with tho 3ast African

territories. In 1924 a British Parliamentary Commission 

comprising a Tory Member (W„ Orrnsby-Gore), a Labour Member 

(Major Church )and a Liberal fen ber "infield) had visited 

Uganda, Kerya, Tanganyika, Northern Ehodesia and Nyasaland,

It recommended^ co-operation between these terri'f'cde s but 

thought "that the day is still far off vdien such co-operation 

could be brought about ty the inposition of federal government 

over the whole of the territories, Ihe Commission,

however, recommended periodic conferences of East African 

Governors at which the Governors of Nyasaland and Northern 

Rhodesia would be present. Ihe first of these conferences 

was held in 1926 and agreement was reached on a number of 

matters, including a "dual policy" of development between 

white and black and several technical subjects. Before the 

Governors met the Unofficial Members of the Legislative Councils 

of East Africa^ Nyasaland and Northern Rhodesia had met in

1925 at Tukuyu in Tanganyika. Like the Governors the following 

yeaij, they had fouhd the lack of communication facilities, e.g. 

roads, railways> a stumbling block to roal co-operation betweren 

their territories,

Ihey had, however, agreed on several matters, including 

the promotion of further white settlement, Ihe idea of a 

federation had not been fully discussed at this meeting. In

1926 the Unofficial Members met again at the Victoria Palls,

At this meeting they agreed that for the time being federation

was impracticable owing to poor communications. This left

Northern Rhodesia free to turn to the south for a political link.

Such a link appeared natural to a considerable numter of
(19)

Northern Rhodesimsettlers because of the t ' p j . line.

In the meantime, as Northern Rhodesian Unofficial lumbers 

were meeting their East African and Nyasaland counterparts, the 

Southern Rhodesian Government was making approaches to the 

Colonial Secretary on amalgamation of Southern,and Northern 

Rhodesia, Coghlan_ (the Prime Minister) instructed his High

Commissioner in London to hold discussions with the Colonial - 

Office on this subject. After these informal discretions 

Newton reported to Coghlan. that the Colonial Secretary was 

willing to split Northern Rhodesia into three parto - giving i 

the eastern part to Nyasaland, the middle portion ( the 

railway belt) probably to Southern Rhodesia, leaving Barotse-. 

land as an African reserve, Tho discussions between

Newton and the Colonial Secretary leek to a meeting in London \

between Coghlan , the Secretary of Stafc e in 1926. * ' /



Further talks were held in 1927 Wien the Secretary of State

visited Southern Rhodesia. The talks were unsuccessful.

Ihe Colonial Office had become more interested in a federation

of Northern Rhodesia and Nyasaland with the East African 
(21)

territories. The Dominions Office was, however, in favour

of the amalgamation of Northern and Southern Rhodesia although 

it did not hake a public pronouncement on the matter for fear 

of embarrassing questions 6$ the House of Commons on native 

policy*

While Southern Rhodesia was making these approaches to the

Colonial and Dominions Offices, it also sought to start a

dialogue with the leaders of 'the Northern Hi ode si an settlers.

Both fronts had to be won to the idea of amalgamation. It

would not be sufficient to win over the Colonial and Dominions

Offices Northern Rhodesia’s settlers re Joined opposed to the

plan. Consequently, in 1927 the Southern Rhodesian Cabinet

resolved that a conference be held between representatives of
(23)

Southern and Northern Rhodesia, The Inperial Government 

refused to sanction such a conference pending the visit of the 

Hilton Young Commission whose appointment had just been 

announced. Informal discussions were, however, held betvreen 

three Northern Rhodesian 'non-Officials and the Southern 

Rhodesian Cabinet in 1920, Ihe majority of the officials

were still at that time opposed to amalgamation.

17. Report of the East African Commission (popularly known 
as the Ormsby-Gore Report) (Cmd. 23^7 of 192/*)

10, Ibid-.. p. 7.
19. See Chronicle (Bulawayo) 2 Dec., 1925, where H.M. Moffat, 

then Minister of Mines and Works (later Prime Minister) 
was reported as saying that vesting of railways in a 
public interest would require amalgamation of the Rhodesias 
first.

20. Newton to C o g h l a n 20 July? 1925 (CO 0/^6, Nat. Arch,SR)
21. For the Colonial Office's attitude, see N.E. i /l /l , Newton 

to Coghlan 2 June, 1927- The Colonial Secretary apparently 
personally favoured amalgamation - Palley, op. cio.. P.327* 
quoting a confidential source. It was, perhaps, the 
discovery of copper that had made the Colonial Office 
unwilling to part with Northern Rhodesia - Palley, op.cit. 
p. 327, n.l.

22. National Archives NEl/7/7,Newton to Moffat: 9 Aug, 1920,
23. See National Archives LE 3/2/1/2: Cabinet Resolutions 604 

of December, 1927 and 710 of 5 January, 1920.
24. For a record of the discussions, see National Archives 

LES'/l/l, 12 March, 1920, Livingstone Mail, March, 29, 1920, 
See also Gann, op.cit.. pp.247-24^. The three Northern 
Rhodesia non-officials (Murray, Stirke and Gordon) 
demanded a full amalgamation programme with on© Parliament 
and one Cabinet in both of which Northern Rhodesia was to 
be adequately represented; the application of one law in 
both territories* purchase of the company mineral rights
ty the unified state; construction of the Kafue line} and 
that any amalgamation plan had to apply to all of Northern 
Rhodesia, The Southern Rhodesia Cabinet accepted all the 
demands except the construction of the Kafue line which 
they considered expensive. The talks produced no results, 
however.
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At the time -when the Hilton Young Commission was

appointed the Northern Rhodesians were sharply divided on

the question of closer association. Ihe Northern Rhodesian

Government was opposed to amalgamation on several grounds,

Ihe main ones were: that it would deprive the Northern

Rhodesian farmers of the Katanga market in favour of Southern

Rhodesian farmers; that it was tetter to have the railways

run try the Chartered Conpany than to have supervision from

the Southern Ehodesian Government; that Livingstone would

be listened to better in London than Salisbury; and that

the Government in Salisbury night expend money in a manner

detrimental to the interests of Northern Rhodesia, The

Officials did not like even the limited amalgamation of only

the railway belt. They thought this would complicate labour

problems of the mines and would give all the mining wealth to

the Europeans while the Africans would remain with no
(25)

viable economic resources,

While the Officials were solidly against amalgamation, 

the settlers were divided. Shopkeepers, led by Moore, 

opposed it because Southern Rhodesian traders would take 

business from them. Those at Livingstore feared the slurip that
(26)

would follow the transfer of the capital to Salisbury,

Farmers were shaiply divided. Those against amalgamation

argued that it would threw the territory’s farmers into ■

conpetition with the bes t equipped Southern Rhodesian

farmers , Those in favour of amalgamation argued that

Northern Rhodesian farmers would benefit from the superior

agricultural and veterinary services of Southern Rhodesil?^

non-Officials in the Legislative Council were also divided,

with the majority against amalgamation. Captain Murray led

the pro-amalgamation faction while Moore led the opposite

faction. The attitude of the majority is illustrated

clearly by Moore!s, reaction in the Council to a proposal

on amalgamation. Referring to the speech of one of the

supporters of the proposal, Moore stated:

"The Hon, Member said it was preferable to be governed 
ty the Government of a United Rhodesia than from Downing 
Street, Of course, he knows. He must know. He has the 
God-like faculty of knowing everything, %■ experience is 
very much more limited than his, and I say you can do even 
worse than Downing Street, it would be by submitting all 
our affairs and direction, to a United Rhodesia, %  
opinion is that whatever money is available will be spent 
tiiere the balance of voting powsr is, and that is not 
North of the Zambezi,.. .Governments are always despotic 

whether, it is that of Dowiiijag Street, or Salisbury or 
Pretoria, the despotism is much the same and equally 
resented, "(28)

25, See Gann, op„cit., for a summary of these arguments.
26, See ibid. for a summary of these arguments,,

27. Ibid. •
28. N.R, Legco Debates. 23 April, 1928, p. 127.
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He described as "absurd" 'the proposition, "that you

can make 25 years'progress in one day by the stupid 
(29)

act of amalgamation" when a motion was

introduced in the Council in 1929, only its mover

(Captain Murray) and his seconder (K. E. W, Harris)

voted for it. Anti-amalgamation feeling -was so

high among the rion-Officials tliat at one stage some

of them suggested that the territory's name should

be changed to Zamfcesia, Transzambezia, Zambezi land, 
(31)

Cecilia or Windsoria, to distinguish it from

Southern Rhodesia,

The Mining Companies also disliked

amalgamation,, Chaplin, who as Administrator had

urged amalgamation, had now changed stands -with

Sir Charles Coghlan ., viio as a member of the

Southern Rhodesian Legislative Council had led the

opposition against the Company's r.cheme in 1917.

Coghlan. was now championing amalgamation while

Chaplin, now a Director of the Chartered Company

and of the Anglo-American Corporation, strongly 
(32)

opposed it.

29. Ibid. See also Davidson, op„cit. , p. 90 et.se?},, 
for nbn-Qfficials vieivs e

30. Ibid., 21 November, 192% p. l66P

31. Ibid. , 5 Karch, 1926, p. 21-23*

32. See, for instance, oral evidence given by Chaplin 
to the Hilton Young Commission, 17 April, 1922 
(CH 2/ 2/ 1, £3177-3191, Wat. Arch. Ms.) At this 
time Moffat had become Southern Rhodesia's Prime 
Minister. For his evidence to the Commission,
03e National Archive LE 3/1/1, Confidential Speech 
by Moffat to the Hilton Young Commission, 30 
March, 1922. For Moffat's views on amalgamation, 
Dee also Moffat to Downie, June 12. 1931,
(DO l/l/6, Downie Papers, Mat,, Arch. MS.).



12, IHE HILTON YOUIte COMTES SI ON ^ gg

In November, 192.7, the Secretary of State announced the 

appointment of a Royal Commissio^*^whoso terns of reference 

were:

(1) To make recommendations as to whether, either h'r 
federation or some other form of closer unioii, more 
effective co-operation between the different Govern
ments in Central and Eastern African may be secured, 
more particularly in regard to the development of 
transport and communications, customs tarrifs end 
customs administration, scientific research and 
defence.

(2) To consider which territories could either now or at 
scne future time be brought within any such aloser 
union...

(3) To make recommendations in regard to possible changes
in the powers and composition of the various 

Legislative Councils of the several territorder; (a) 
as the result of the establishment of any Federal 
Council or other comnon authority; (b) so as to 
associate more closely in the responsibilities and 
trusteeship of Government the immigrant communities 
domiciled in the country; (c) So as ultimately to 
secure more direct representation of native interests 
in accordance with (4) below.,

(4) To suggest how the Dual Policy rocommended fcr.r the 
Conference of East African Governors (i0e, tho 
complimentary development of native and no" native 
communities) can best be progressively applied in 
the political as well as the economic sphere;

(5)’ To make recommendations as to what improvements may 
bb required in internal comimnications betvvccn the 
various territories so as to facilitate the working 
of federation or closer union,

(6)- To report more particularly on the financial aspects 
of any proposals which they make under any of the 
above headings," (34)

In Central Africa it heard evidence in Nyasaland and

Northern Rhodesia as well as in Southern Ehodesia, although

the latter was not one of the territories it was to report

on. It became necessary to hear evidence from Southorn

Rhodesians in order to make tiio recommendations on Northern

Ehodesia and Nyasaland (particularly the former) complete*

The conraission did not, however, receive a great deal of
(35)

evidence in Central Africa* For instance, apart from the 

Paramount Chief of Barotseland, Yeta 111, who gave both oral 

and written evidence, no Africans are listed in tho Commission^ 

Report as having given evidence, Tills is understandable, 

Africans were not yet concerned about tho issues involved. Ihe 

position was, of course, different ten years later vfc.nn the
(3 7 )

Bledisloe Commission came.

33. See Cmd, 2904 of 1927 - Future Policy in Regard to Bastem • 
Africa. It was headed by Sir E, Hilton Young and the 
other members were Sir Reginald Kant, Sir Gtorge Trhuster 
and Mr. J.H. Oldham,

34. Ibid»The terms * are also contained onpp„>-6 of thv Report 
of the Commission (Cmd. 3^34 °f 1929)-

35* In Nyasaland it heard 49 witnesses and rcceivou 4 romor- 
anda. In Northern Ehodesia it hoard 37 witnesses o.crJ. 
received 10. memoranda ivi.iie in Sthn, Rhod,. it- h'v.rd only
15 witnesses and received 1 memorandum-̂ eo Appo-icUx to . . ,J 
Report,

36. See Appendix to Reporta
37.- See below, in this Char>to/-t ________________________________-..-



THE MINORITY REPORT

Tho Commission rcportod in Januaiy 1929. Ihe Chairman 

differed from the other three Commissioners and wrote a 

minority repori;^ In his minority report Sir Hilton stated 

tiiat there was need for co-operation in communications, 

defence, customs, research and other common services between 

the territories. He, however, dismissed as unreal at the 

tine the linking of Wyasaland and Northern Rhodesia with 

East Africa. He thought the two territories had much in 

comm on with Southern Rhodesia and did not see much dissimi

larity in their native policies. He ruled out the question 

of a federation between Nyasaland and Northern Rhodesia but 

recommended the establishment of a Central Authority for 

the two territories. Ihe Central Authority, he suggested, 

could be created ty appointing the Governor of Southern 

lihodesia as High Conraissioner for Northern Rhodesia and 

Nyasaland. The High Commissioner would then exercise the 

powers of the Secretary of State in safeguarding Inperial 

interests, ensuring active and consistent application of 

matters of native policy and the relationship between the 

native and immigrant communities and co-ordination of 

matters of defence, communicationscustoms and research.

In regard to Northern Rhode sic. Sir Hilton suggested 

boundary changes - i. e.annlgamation of Worth - Eastern 

Rhodesia with Nyasaland; Central Northern Rhodesia (the 

railway belt) with Southern Rhodesia; and the creation of 

Barotseland as an inalienable African reserve administered 

by the Government of Southern Rhodesia. The new territories 

were then to have a central Legislative Council (dominated 

ty Greater Rhodesia) in addition to their territorial 

Legislatures to handle common matters. Sir Hilton, however, 

cautiously added that the decision "as to final grouping of 

the three territories or as to the closeness of the union 

into which they may with advantage finally be included, must 

not be hastened or forced. All that can be done at the 

present time is to make a beginning with the satisfaction of 

needs for co-ordination, \vith studious care to avoid committ

ing the territories to steps that time may show to have been 

mistaken, and that may be difficult to retrace, and to take 

practical steps to bring public opinion as to the redistribut

ion of boundaries to a head."

3£i. Report of the Hilton Young Commission on Closer Union of
Dependencies in Eastern and Central Africa (Cmd. 3234
of 1929) (London/ R.M.S. 0. 1929)

39. See pp. 252-260 of the Report,

40. Ibid., pp. 265 - 266.



THE MAJORITY RBPCRT. '

The majorxty repo^T^ also found a nood foY oo—opoi’s.tion 

between the territories in Central Africa but thought that 

there w^s no urgent need, as there was in East Africa, for 

a Central Authority. After considering possible political 

adjustments such as Northern Rhodesia and Nyasaland joining 

East Africa or Southern Ehodesia,, or being placed under the 

authority of the Governor of Southern Ehodesia as High 

Commissioner, or splitting Northern Ehodesia as suggested, 

ty Sir Hilton, or maintaining the status quo with the 

proposed Governor - General for East Africa supervising 

in an advisory capacity the native policies and coimon 

services of Northern Rhodesia and Nyasaland, the Commissioners:

(a) Rejected union of Northern Rhodesia and Nyasaland with 

East Africa as impracticable owing to lack of communication 

facilities but added that such union could not be ruled out 

in the future.

(b) Rejected the federation of the two prot^f'+irates with

Southern Rhodesia because "it would.,be..dificult to devise

any stable form of federation between two protectorates

and a Colony possessing responsible govern’1' Tho self-

governing Colony vrould naturally aspire to De the predominant

partner, and the arrangement wuld bo likely to produce such

friction between the Colony and the Colonia] Off? ce, that the

only escape would be either disruption of the federation or
(l\2)

couple te amalgamation11

(c) Rejected amalgamation of the two territories with 

Southern Rhodesia because: (l) it would bo premature and 

would complicate the development of % asaland and Northern 

Rhodesia towards East Africa, (ll) it was doubtful viiether 

Southern Rhodesia was yet in a position to shoulder 

amalgamation responsibility; (ill) Southern Rhodesidrs 

native policy was still in an experimental stage and it would 

be burdensome and unwise to add to it more responsibility over 

natives: (IV) the form of government designed for East Africa 

should be seen to work before it could bo decided whether 

Northern Ehodesia and Nyasaland should join East Africa or 

Southern Rhodesia#

(d) Rejected the plan of the Governor r " Southern Rhodesia 

being appointed High Commissioner because; (i) duo to his 

duties in Salisbury he would not be able to visit Nyasaland 

and Northern Rhodesia frequently; (ii) he would have no pater 

of final decision in Southern Rhodesia in his co-ordination

of policy and this would place him in tho emb^assing position 

of carrying out policies in the North at variance with those 

in the South; and (iii) it would prejudice Nyasaland and 

Northern Rhodesia developing towards East Africa.

Please see footnotes overpage0



(e) Rejected partition of Northern Rhodesia as premature in 

spite of the fact that the railway belt had much in comon 

with Southern Rhodesia and North-Eastern Rhodesia with 

Nyasaland. Unlike Sir Hilton, tho other Commissioners found 

Southern Rhodesia's native policy very dissimilar to that of 

Nyasaland and- Northern Rhodesia.

After rejecting all the other plans, the majority report 

recommended that the status quo in the government of the two 

protectorates should be maintained. The Commissioners gave 

various reasons for this recommendation, among which were:

(a) that existing conditions might be changed ty discovery 

of minerals and development of communications, making it* 

therefore, difficult at the time to foresee what may be the 

best ultimate grouping of these territories; (b) that 

Southern Hhodesia required time to settle in its new position 

witnout taking additional respo nsib ilitiesand  (c) that 

time should be given for proposals .made for East Africa to 

work before finally settling the future of the Central African 

territories. The Report, however, made recommendations for 

some co-operative administrative steps which ought to be taken 

in Central africa. These were: that the proposed Governoor- 

General for East Africa should be 'the Secretary of State's 

chief adviser on important matters of policy affecting Nyasa

land and Northern Rhodesia, paying' occasional visits, to the 

territories to advise the Governors without giving orders; 

that where necessary consultations should take place between 

the East and Central African territories, including meetings 

between the Governor-G.neral for East Africa and Southern 

Rhodesian Cabinet Ministers; and that if Southern Rhodesia so 

wished it could be represented at the East Africa Governor's 

Conferenee.

41. Ibid.. pp. 269-207

42. A federation between the Colony of Southern Rhodesia and 
the protectorates is what latter happened (see below) but 
as correctly predicted fcy the Corxdssioners it became 
difficult to maintain the relationship. Southern Rhodosia 
sought to dominate the protectorates and to extend her 
policies North through the Federal Government which Was 
more akin to the Government of Southern Rhodesia than
to those of the North. The result was disruption and 
not amalgamation.

43* Ihe Commissioners, however, thought that the question 
of a link with Southern Rhodesia, particularly in 
relation to the railway bolt of Northern Rhodesia 
should be constantly kept in mind.
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After the Hilton Commission the Southern Rhodesian Govern-*

ment made a request to the Imperial Government for a formal

conference with the Unofficial Members of the Northern Ehodesian

Legislative Council to discuss amalgamation. Ihe request was 
( L7)

turned down. An unofficial Conference was, however, held 

at the Victoria Falls in October, 1930, be tween Southern- c~\ 

Rhodesian Members of Parliament and the Northern Rhodesian 

Unofficial Members, The Conference condemned the Passfield 

Memorandum, resolved in favour of amalgamation and agreed 

that further conferences on the same lines should be held,^^ 

After the Conference the Southern Rhodesian Government and the 

Northern Rhodesian Unofficial lYbmberq made separate 

representations to the Inperial Government. The latter 

diplomatically but clearly rejected the representations in 

this vein:

"His Majesty’s Government,.are not prepared to agree 
to the amalgamation of Northern and Southern Rhodesia 
at the present time. They consider that a substantially 
greater advance should bo made in the development of 
Northern Rhodesia before any final opinion can be formed 
as to its future.,At present the European population is 
small and scattered over a vd.de extent of territory, 
while the problems of native development are in a stage 
which makes it inevitable that His Majesty ls Government 
should hesitate to let them pass even partially out of 
their responsibility.

On the other hand, His Majesty's Government, while 
considering that amalgamation is not practicable now 
or in the near future, do not vdsh to reject the idea 
of amalgamation in principle should circumstances in 
their opinion justify it at a later date, and fully 
realise the prejudicial effect upon progress in both 
countries if such rejection were regarded as a 
permanent bar to their future evolution. Their view 
is that for some time to come Northern Ehodesia should 
continue to work out its destiny as a separate entity, 
observing the closest possible co-ordination with its 
neighbours, and especially with Southern Rhodesia,

His Majesty's Government feel that, in order to 
prevent misconception, they should state at the outset 
that the conditions of any scheme of Amalgamation, if 
and when it arises for actual discussion, must 
make a definite provision for the welfare and 
development of the native population, Barotseland 
would necessarily require separate treatment, and 
arrangements may possibly have to be made in regard 
to other parts of Northern Rhodesia, Without going 
into detail of these contingencies, it is sufficient 
that it should be indicated that the territory to be 
amalgamated with Southern Rhodesia would not 
necessarily have boundaries co-terminous with the 
present boundaries of Northern Rhodesia11 (49)

Please see overpage for footnotes.
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REACTION TO THE REPORT,

fraction to the Report was mixed. Ihe Southern Ehodesian 

Government denounced the rocoix• endations of the majority^^ 

and stated that nothin should be done to prejudice 

ar.ialgar.iation between Southern and Northern Rhodesia, The 

Governor of Northern Ehodesia disagreed-with the Chairman Is 

minority report on the grounds that analganation would 

deprive Northern Hi ode sia of the control of the nines. The
he

Imperial Government accepted the recor.rnendations but after 

a lengthy consideration of the natter announced that although 

the rccoixiondations were acceptable the tine was not yet ripe 

for taking any far-reaching steps in the direction of the 

formal union of the several East African territories, This 

decline to take any steps to federate East African territories 

rendered imprac tic able the recorxiendation that the proposed 

Governor-General for East Africa should be the Secretary of 

State !s chief adviser on important matters of policy affecting 

Northern Rhodesia and Nyasaland,

The majority report of the Commission was a set back for 

Southern Rhodesia’s analgamatiordsts, not only because it 

had recontended against amalgamation, but also because it had 

confirmed that opinion was divided in Northern Rhodesia,

Southern RhGde si a was, however, despite this set-back, doter- 

nindod to press on with the issue. The innediate thing was 

to swing European opinion in Northern Rhodesia to the 

acceptance of amalgamation. This effort was greatly helped 

by the publication in 1930 of the Pass field Memorandum which * 

angered many Europeans in the territory, Anti-ar.ialganationis.+ 0 

swung to the support of amalgamation. Amalgamation became 

necessary to the Northern Rhodesian settlers not for economic 

reasons, hit to cut themselves away from the Colonial Office 

and to prevent pelitical engulfinent try the Africans,

44* For reaction of Southern Rhodesian Europeans in general, 
seo Jollie, Mrs. Tawse, "Europeans in Africa: Some 
Thoughts on the Hilton Young Report” (Countryside. July, 
1929J, See also Gann, op, cit, , p. 243.

45• See Statement of the Conclusions of H. K. Govt, of the 
United Kingdom. As 'Regards Closer Union in East Africa 
{'Cmd. 3574 of 1930); Gann.’ 'op»^it“

46, See Cmd. 41-41 of 1932 p. l&.



In cocaunicating the statement to the Northern Rhodesian and 

Southern Rhodesian Governments, the Imperial Government 

pointed out that they fully appreciated the advantages to be 

derived from the closed co-operation between the two 

territories in matters of policy which were of common interest 

to both and that they were at all times ready to facilitate 

consultation between the two Governments with a view to such 

co-operation. It should be noted that at this stage the 

inclusion of Nyasaland was not contemplated. It can, however, 

Be discerned from the passage just quoted that the Inperial 

Government had in mind a possible closer union wider than 

that of Northern and Southern Rhodesia ;alone.

The statement shattered settler hopes for early ' .\ 

amalgamation. It also made it clear that the Inperial 

Government would not budge 011 the question of control of 

native policy, Ihe settlers did not, however, appreciate 

both the fact that amalgamation was far off (if it would 

occur at all) and that when it came it would mean a lot of 

concessions on their part on the question of control of African 

affairs, .%Ls failure to appreciate the two points caused 

tho amalgamationists not to change their strategy until 

Vfelonsky and Huggins awoke to the facts in 194$.

47. Gann soys the request for a conference was refused - 
op. cit. , p. 249, but Palley, quoting a personal 
communication frail a Confidential Source, says it was 
not directly turned down but that the Inperial Govern
ment offered such unacceptable terns to the Southern 
Rhodesian Prime Minister that he had no alternative 
but to turn them down - Palley, op.cit. , p.320. National 
Archives NE l/l/7, Newton to Moffat, 2 August, 1929 
states that "Passfield would agree to amalgamation if 
it were possible to secure for the Imperial Government 
some greater control of the Native question that 
would involve some dimunition of the powers at present 
possessed ty Southern Rhodesia. 11

40, For deliberations of the conference, see Rhodesia Herald. 
October 3, 1930; Livingstone Mail, 1 October, 193°.

49« House of Commons Debates: July 2, 1931- The statement 
is also quoted at length in the Bledisloe Commission 
Heport (Cmd, 5949 of 1939) Para. 274. For the 
conrriunication to the Southern Rhodesian Government, s.ee 
National Archives MQ13/1/1, Secretary of State to 
the Governor: 1 July, 1931.

50. See below, for the two men's change after their
interview that year with the Colonial Secretary and his 
Shadow counterpart. They were told that amalgamation 
was out.



INCREASED SUPPORT FOR CLOSER ASSOCIATION
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In 1932 the Southern Rhodesia Prime Minister spoke to 

the Dominions Office about having informal talks on 

amalgamation and other matters, but did not receive co-operation 

from the' Secretary of Stat^,^ In 1933 political leadership 

changed in Southern Rhodesia. Godfrey Martin H uggini(the  

man who was to become Prime Minister for the next twenty years 

before moving to the premiership of the Federation in 1953) 

became Prime Minister as leader of the Reform Party, Unable 

;,■£? govern effectively in the face of two opposition partiJjP 
, ’r
.y&ip Rhodesia Party and the Labour Party), Huggins held an 

election the following year in which he annihilated his 

opponents. Until he became Prime Minister, Huggins had been 

a federalist and not an amalgamationist. In 1932 he had 

written that the future of Southern Rhodesia was dependant
(ci)

upon federation with Northern Rhodesia and Nyasaland,

On becoming Prime Minister he becarnethowever, an advocate of

"unadulterated amalgamation as best suited to Central Africa's 
(55)

needs !l« y In the same year (when Huggins became Prime -

Minister) Northern Ehodesian Unofficial Members met the

Southern Rhodesian Cabinet, In 1934 Huggins went to London

with his Chief Native Commissioner and presented to the

Colonial Office a scheme for the incorporation of the Copper-

belt and the Railway Belt of Northern Ehodesia into Southern

Rhodesia and the creation of separate black and white areas in 
(56)

Northern Rhodesia* The African areas were to remain under 

the Colonial Office and Africans -were to be advanced to the 

highest levels in these areas. The scheme, as expected, was 

rejected by the Colonial Office, It is difficult to under

stand how Huggins could have thought that the Colonial Office 

would accept so drastic a scheme only six years after the 

Hilton Young Commission had rejected the splitting of 

Northern Rhodesia and only three years after the Colonial 

Office had turned down representations resulting from the 

1930 Victoria Falls Conference. It was perhaps one of those 

miscalculations which often afflicted Rhodesian settler 

leaders throughout the long-drawn campaign for closer : 

association.

At this time, hovrever, the amalgamation cafip-M̂ n gathered 

a new momentum in Central Africa, In Northern Rhodesia 

Europeans were now solidly behind amalgamati&i^« Even Moore,

■who had lost his enthusiasm because of the interpretation 

given to the Pass field Memorandum by the Joint Parliamentary 

Commission, swung back to the support of amalgamation in M l  

The Chartered Conpany, which had vigorously cpposed 

amalgamation in its evidence to the Hilton Young Commission 

in 1922, was now more favourably inclined.

Footnotes., javerpage.



Satisfied with Huggins 1 ' .eaaership, the Company 's ChR.irmanJ 

Sir Henry Birchenough, baw the Colonial Secretary in 1934 

and pointed out that it was necessary to establish a 

British bloc of territories including Northern Rhodeaia,

Southern Rhodesia, Nyasaland, Northern Bechuanaland and 

probably Tanganyika to counteract South Africit^^ These 

views agreed with those of Sir Herbert Stanley (first 

Governor of Northern Rhodesia who had come back to Africa 

in 1931 as High Commissioner for South Africa, having been 

Governor in Ceylon), As Governor for Southern Hi odeala in 

1935, Sir Herbert wrote a memorandum to the Colonial Secretary 

urging the creation of a Central African Union comprising 

Northern and Southern Rhodesia as a counterpoise to the 

Afrikaner dominated Union of South Africa0 Ihe arrival

of Sir Hubert Young in Northern Rhodesia as Governor added 

another personality to tho^ in favour of amalgamation. Sir 

Hubert admired Southern Rhodesia's native p o l i c y H e  

wanted definite co-operation between the Central African 

territories. He urged the Colonial Office to make a state

ment to the effect that the interests of Southern and 

Northern Rhodesi^and Nyasaland were closely linked, but 

this was refused, ^  The campaign also began to receive active 

support from Nyasaland in 1933. Ihe settlers there publicly 

supported closer association and the Nyasaland Times (the 

country’s only newspaper) backed the campaign on 'the grounds 

that unification of the territories would produce adninistra- 

tive economy and reduction of taxation. In 1935 Huggins 

put forward an idea for*a loose federation of the two 

Rhodesias and Nyasaland which he argued would strengthen 

Southern Rhodesia's econoiiy as well as fortify the British
//O')

position in Central Africa. No doubt he wanted to use 

this lo'ose federation as a stepping stone to amalgamation.

51. See National Archive D0l/l/6, Moffat to Downie: 25 April,
1932, in -which Moffat instructed hisHigh Commissioner to 
arrange for informal talks with'the Secretary on. amalga
mation with'LIIor?-.her'n Rhodeaift and alco ’» 1 3c ".“hern Rhodesia

claim, to Noi+heimiBcchuanaland*
52. For Huggins1 life story and political career, see Gann 

& Gelfand, op.cit,
53. Huggins temporarily formed a coalition Government with 

the Rhodesia Party pending fresh elections in 1934,
54 (in The Rhodesian feEming World_ and Industrial Review,

July 2, 193271
55. Taylor & Dvorin, op.cite. p. 69.
56. For details of the scheme see "Southern Rhodesia, Recent 

Progress and Development, an address made by Huggins on 
15 July, 1934* to the Empire Parliamentary Association,
Gann & Gelfand, op'. cita' pp. 99-102 and 116. For the Chief 
Native Commissioner’s views on the matter, see Corbutt,
L.C,, ,1fIhe Racial Problem in Southern Rhodesia, :: (N.A.D.’A* - 
No. 12, 1934) PP*- 6 e t. sejq ■

57* Gann, op.ckt. , p,2o7- Even missionaries were now divided*
52, See N.R. Ler<co Debates, 27 Nov. 1933, pp. 577-̂ - T'nofficial 

Member's had become unanimous in favour of amalgamation - 
ibid.-

See overpage for Nos, 59 - o3<,



21. THE GOVERNORS1 CONFERENCE 1

Iho year 1935 also saw the first concrete act of official

consultation in tho form of the first Governors 1 Conference

attended by" the Governors of Northern and Southern Ehodesia

and My asaland and presided over by the Governor of Southern

Rhodesia. The Conference discussed closer relations in

defence, communications, comon currency, customs, education,

research, trade representation, mining laws, dual taxation

of Africans and the crc:.tion of a conmon court of appeal.

Further conferences were to bo held annually, Ihe conferences
(64)

resulted in the establishment ofwinter-territorial bodies 

and the Ehodesia Court of Appeal ̂  Originally this court 

heard appeals from Southern and Northern Rhodesia only. By an 

amendment to the establishing Act in 1947, Court was

cmpox-jcrod to hear appeals from Nyasaland which, until then, 

had been taken to the East Africa Court of Appeal, ^^T h e  name 

of the Court changed to Ehodesia and Myasaland Court of Appeal.

59. Gann, op.cit. p,26C. A similar idea had been put forward 
in 1933 ty the British Slnpire Producers Organization - 
Ibid.

60, Gann & Gelfand, op. cit,, p.llC.
6l« ^.R« Le,r;co Debate 5 Doc,, 1935* p.3^9. See also Rhodesia 

Herald. 17 July, 1936, for a reported conversation 
between Sir Hubert and a Southern Rhodesian labour leader 
on tho control of native policy from Downing Street.

62, Palloy, op.cit. p,32% n.2,
63, See Ehodesia Herald, May 24> 1935
64, e.g. The Intcr-Territorial Communications Board and the 

Inter-Torritorial Labour Conference which had a standing 
Committee, to look after things between Conferences, 
Conferences of Directors of Education and Directors of 
Health were held, For a good summary of the inter
territorial co-operation as found ty the Blodisloe 
Conr/iission, See Report of that Commission (Cmd,5949 of 

1939)
65, See Act, No, 33 °f 193C (S,Rhodesia) promulgated on

lu November, 1939 and brought into operation on 21 July, 
1939 by Proc. No 20 of 1939.

66, See Rhodesia Court of Appeal Amendment Aot, 1947 (No, 14 
of 1947) promulgated on 27 June, 1947 and brought into 
force ty Proc, No, 27 of 1947.

67* See Eastern African Protectorates (Court of Appeal) Order 
in Council enacted 15 Feb, 1909 and gazetted 3© June, 

1909,



IHE VICTORIA FALLS CONFERENCE OF 1936 179

Huggins did not see anything comforting in the machinery

of Goromors» Conferences and the functional institutions

which were likely to result from them. If anything he

in this functional approach delaying tactics by the Inperial

Government to prevent early realization of amalgamation. At

his party's congress in November, 1935, be demanded full

amalgamation, not only of Southern and Northern Rliodesia but
(6

of tho three territories. In 1936 another unofficial 

Conference took place at the Victoria Falls between Southern 

and Northern Rhodesian representatives. The Southern 

Rhodesian Government did not attend in that capacity although 

it approved of the conference, Ihe Southern Rhodesian 

representatives, therefore, attended either as lumbers o f  

Parliament or as party representatives. The Conference passed 

a resolution calling for the early amalgamation of Southern 

Rhodesia and Northern Rhodesia under a constitution conferring 

complete self-government!^^ The resolution outlined the type 

of constitution envisaged. One government was to be 

established for the two territories comprising a Governor, a 

Legislative Assembly, a Public Service and a High Court.

Salisbury was to te the capital. The existing territorial 

electoral laws wre to be maintained until changed by the 

new Legislative Assembly, There wore to be no fewer than 

seven Members from Northern Ehodesia and no fewer than 

thirty from Southern Rhodesia, Not more then three nominated 

members were to represent African interest in the Legislature.

Ihe systems of law operating in the two territories were to 

remain until changed ty the Legislature, The resolution 

asked the Southern Rhodesian Government to settle the details 

in the light of the above outline and to request the 

Inperial Government to receive a deputation from the Southern 

Ehodesian Government and the Northern Rhodesian elected 

members to discuss tho principle of amalgamation and the 

draft constitution for the amalgamated territory. The draft 

constitution when prepared was to be dubnitted to the 

electorates of the two territories in a referendum. The 

resolution was forwarded to the Southern Ehodesian and 

Northern Ehodesian Governments for transmission to the 

Secretaries of State concerned.

In Southern Rhodesia the resolution was discussed in 

Parliament in the form of a Member's motion on April 1, 1^5 

The motion was passed with only four voting agains t0 The 

Conference's resolution and the record of the debate in the 

Assembly wore transmitted to the Secretary of State for the 

Dominions. In Northern Rhodosia the resolution was also 

discussed in the Legislative Council but this wq,s after the 

text had been transmitted to the Secretary of State for the 

Colonies and replied to, 'The non-Officialc. A-urc ncj. unanimous
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proposod amalgamation. Gore-Browne and. Stephenson thought 

amalgamation should prpvide for a largo measure of 

provincial autonomy and local s e1f-govo rnment. Gore-Browne, 

in support of this view, told the Legislative Council that 

"it would not be fair to ask the Imperial Government, as we 

know very well, to surrender its control of natives in the
(7i)

present native areas.'1 w '

In October (1936) the Colonial Secretary and the 

Dominions Secretary replied to the representations emanating 

from the Victoria Falls Conference. The replied were sent 

through tho Governor of Southern Ehodesia and the Governor of 

Northern Rhodesia. The reply to the Southern Rhodesian 

Governor (and similarly to the Northern Rhodesian Governor) 

partly read:-

11 Tho suggestion has also been made that His Majesty's 
Government in the United Kingdom should convene a 
Conference to discuss the whole question of 
amalgamation. I have considered this suggestion but, 
after consultation with the Secretary of State for 
the Colonies, I do not feel that any useful purpose 
would be served by such a Conference at the present 
tinu. The decision with regard to amalgamation, 
which His Majesty's Government., , announced in 1931j 
was only taken after the most thorough examination 
of the whole problem and also after consultation with 
Members of the Parliamentary parties then in 
opposition. Although it was made clear in that 
announcement that His Majesty's Government did not 
wish to reject the idea of amalgamation in principle,, 
should circumstances justify it at a later date, the 
announcement v/as definitely intended as settling the 
question for some time to come and His Majesty's 
Government,.do not feci that during the period of 
five years which has elapsed there has been such a 
material change in conditions as would justify 
reconsideration of the decision reached after so much 
thought in 1931" (7$)

6u, For deliberations of this Congress, dee Rhodesia Herald, 
Nov. 22 of 1935. Huggins was cpposed by some who did 
not want the black-white ratio upset ty more blacks 
from the North,

69. For deliberations of this Conference s^e Rhodesia Herald. 
24 January, 1936, See also Bledisloe Commission's Report 

(Cmd, 5949 of 1939),» para, 273> where the resolutions are 
quoted in full,

■ 70, S. R, Legislative Assembly Debates 1 April, 1936, et3
The debato was a very long one and extended to

' May.
■ 7 1 . 'N. R. Lckco Debates.29 Oct., 1936, p .251.

72. As quoted ty Davidson, op. cit. p. 100,
73. As quoted in the Bledisloe Commission Report, parHi 230, 

where a long extract is reproduced.



The Secretary of State pointed out further that the unanimity 

reached at the Victoria Falls Conference was obtained only on 

the basis of a constitution conferring complete self-govern

ment and that he understood there were Members of the Southern 

Rhodesian Legislature who would not accept amalgamation on 

lesser terms. "I think that your Prime Minister will have 

realised from his discussions with my predecessor in London 

in 1934 and 1935 that His Majesty’s Government could not

regard it as practical politics to discuss such a suggestion
(7 A.)

at present even in relation to Southern Rhodesia..." The

Secretary, however, promised to discuss the matter with the

Southern Ehodesian Prime Minister during the coronation
(75)

celebrations the following year. This was also extended 

to the Northern Rhodesian Unofficial Members, The Governor 

of Southern Rhodesia replied to the Secretary of State's 

despatch ty telegram on October 15, (1936) as follows:-

Ministers ask me to inform you that in 
their opinion situation has undergone change 
in several inportant respects since 1931 and 
that my Prime Minister will be glad to avail 
himself of cpportunity -which you have been 
so good as to offer him to discuss the -whole 
matter further with you when he visits England 
next year." (76)



THE BLEDISLOE COMMLSblON.

In 1937 the Secretaries of State discussed the .matter

with the Southern Rhodesian Prime Minister and the Northern

Rhodesian zon-Of ficials - Gore-Browne and Moore. They also

had discussions with the Governors of Northern Rhodesia and

Nyasaland. Officials at the Colonial and Dominions Offices

were at this time divided on the matter. Some had become

very critical of the Southern Rhodesian settlers and thought \

they wanted amalgamation just to get a hold on the copper

mines. Others, in spite of their awareness to this, were

overwhelmed ty the idda of a big British bloc of states in

Central Africa. The Colonial Secretary did not like

amalgamation. He preferred federation. He, in fact,

thought co-operation could be achieved through a loose Central

Authority co-ordinating economic, defence, judiciary and other

matters and that some departments could be unified although the

Inperial Government would in such ever;;:, retain matters like
(77)

native policy, land and labour. The Secretaries of State 

and'their senior civil servants agreed at a meeting that ihe 

question of closer association should be re-opened ty appointing 

another Royal Commission of Inquiry. The appointment of such 

a Commission would serve two purposes. It would give the 

Inperial Government fresh enlightenment and re-appraisal of the 

matter. Secondly, it would for the time being, reduce the 

political bombardment on the issue from the Central African 

settlers.

On November 23, 1937, the decision to appoint a Royal

Commission was announcecl^^and the Commission was duly appointed

on March 9, 193&, under the chairmanship of Viscount Charles 
(79)

Bloiisloe. Its terms of reference were:-

11 To enquire and report whether ary, and if so what, 
form of closer co-operation or association between 
Southern Rhodesia, Northern Rhodesia and Nyasaland 
is desirable and feasible, with due regard to the 
interests of all the inhabitatants, irrespective of 
race, of the territories concerned and to the 
special reaponsibility of Our Government in the 
United Kingdom of Great Britain and Northern 
Ireland for the interests of the Native inhabitants?

Unlike the Hilton Young Commission which was an East and

Central African Commission, the Bledisloe Commission was only

concerned with Central Africa, It, therefore, heard more

evidence in Central Africa than the Hilton Young' Contnissi^^

In Southern Rhodesia it heard evidence from 123 persona of

whom IS were Africans, The coreespondending figures in Northern

Rhodesia were 53, of whom 27 were Africans, and in Nyasaland

76, of whom 15 were Africans. Memoranda received in Southern

Rhodesia were 40 and 5 of these ware from Africans, In Northern

Rhodesia and Nyasaland the numbers were 25 and 2 and 17 and 6 
(85)

respectively. ?

Footnotes overpage,



In London*-where the Cemission had set from March 30 to 

-April 21, it had received a memorandum from Hastings Kamuzu 

Banda

It can be seen that unlike the Hilton Young Commsssion,

the Bledisloe Comission heard oral evidence and received i .

memoranda from a good number of Africans, The increased number

was due to the fact that Africans had become aware of what the

settlers had in mind. In Northern Rhodesia opposition to

amalgamation with Southern Ehodesia had started in the early

thirties In 1933* for instance, the Ndola Native Welfare

.Association had passed a resolution reading as follows:

"That while this Association would welcome 
amalgamation with Nyasaland where laws and 
conditions are similar to those of this 
country, it humbly asks that the Government 
will not agree to the amalgamation of

. Northern Hhodesia and Southern Ehodesia* Such
a step would, in the opinion of this Association^ 
be greatly to the detriment of the interests and 
legitimate aspirations of the Native population 
of this country, who number 1,000, 000 to 10., 000 
Europeans,"(85)

This resolution had been passed soon after an amalgamation

motion debate in the Legislative Council. In Nyasaland

African opposition started much later because the inclusion

of Nyasaland in an amalgamated or federal state did not

become a reql issue until the close of tho forties* The

Commission, however, found the Africans in both Nyasaland and

Northern Ehodesia hostile to amalgamation .. federation with

Southern Biodesiai^ On the other hand, Africans in Southern

Ehodesia opposed amalgamation..with the North for different

reasons, They disliked the idea beca'Use-Africans in the North

were backward. They preferred amalgamation with* the more

advanced South Africa^^ The bulk of the European population

in all the three territories were in favour of amalgamation.

A fei-/ fiercely opposed it —  in Southern Rhodesia, because

Europeans would be swamped by Africans and the territory

might lose its self-government, in Northern Hhodesia and

Nyasaland, because it would betray the interests of the Africans

to the Europeans of Southern Rhodesia,

18

See pagel55-for- footnotes 77- 33,



2G.
HEPORT OF IHE COMMISSION'

The Comoission published its report n i'to-ob,

1^4

a

year after its appointment. Unlike the Hilton Young Commission, 

the Bledisloe Commission was unanimous in its recommendations. 

Individual Commissioners, however, wrote separate opinions on 

certain points (particularly native policy). It was thought 

that individual emphasis was needed. The commission rejected 

both federation and amalgamation, It objected to federation 

on the grounds that the three territories were at different 

constitutional levels - (i.e. that Southern Rhodesia was self- 

governing while the other two were not)*-and. that "any attempt 

at Federation between governments enjoying such different 

stages of social and political development would nota ^achieve 

success11̂ C k i  amalgamation, while agreeing that it might be 

the ultimate objective, the Commissionerc also agreed that it 

could not be implemented at that stage. Hi3 Commissioners 1 

main objection to amalgamation was the differing native 

policies in the three territories, Ihey observed:

"We have been at some pains to examine the policies of 
the three administrations in respect of their 
dealings with the native population, bearing in mind, 

the fact that in our Terms of Reference particular 
mention is made of the special responsibility of Xour 
Majesty's Government , ,,for the interests of the 
native inhabitants in all the territories. The 
Native Policy of the Government of Southern Rhodesia, 
qdd the principles, under the guidance of the United 
Kingdom Government, the administrations in Northern 
Rhodesia and Nyasaland are dee king to apply, are both 
in the early stages of experiment, and it is scon as yet 
to say which of these policies (in so far as they are 
different) or what blend of both, is in the long run 
most likely to promote the moral and material well-being 
of the African inhabitants. It is clear, however, that, 
in their present application, they do present certain 
marked differences, and that while Southern Rhodesia 
along her own course has progressed furthest in the 
provision of certain social and development services, 
that course is in some respects restrictive and will, 
if persisted in, limit the opportunities open to 
Africans,..
....One cannot.. overlook the fact that under any scheme 
of amalgamation, the Government of the Combined Territory 
must rest mainly in the hands of thos j who at present 
direct the policy of Southern Rhodesia, and it is 
therefore necessary to envisage a situation where that 
policy might be extended in greater or less degree over 
the Territories now known as Northern Rhodesia and 
Jfy-asaland.11 (91)

In their individual comments, the Commissioners further

emphasised the point that native policy was the obstacle to 
(92)

closer association.

The Commissioners also coimiented on African opposition 

to amalgamation. After criticizing some of it as due to 

lack of appreciation of the issues involved, they observed:

See footnotes overpage



77. See Gann, q g ^j;,, p. 273. For reasons why the
Colonial Office officials opposed Southern Rhodesia’s 
moves, • sec the auto biograply of C. Dundas who was chief 
Secretary of Northern Rhodesia at the tins - African 
Cross-roads (London, MacMillan, 1955: pp» 176-9.

70. See House of ConmonsDebates and House of Lords Debatest 
23Nov., 1937. See also para. 202 of the Commission's 
Report.

79. The other Members of tho Commission wore P, A. Cooper,
Ernest Evans, Thomas Fitzgerald, William Henry Mainwaring, 
and Ian Leslie Orr-Ewing.

00. See the Journals quoted in Note, 79 above. The terns 
also quoted in Comission’s Report at the beginning.
The terms, it will be seen, included examination of 
amalgamation, although the British Government had 
already told the Southern Rhodesian Prime Minister that 
amalgamation would not be permitted, Huggins had, 
however, insisted that it should be included in the 
terras as not doing so would strengthen the cause of 
those wanting to join the Union. In so insisting he had 
agreed that the Inperial Government would' not be iaound 
on that point. See Huggins 1 draft Letter to Malcolm 
Macdonald to this effect in National Archives 4/l/lj ff- 
69 - 84.

01. The Bledisloe Commission heard evidence in Central Africa 
from May to Aug, 1930.

■02, See /ippendzbc to the Report, Compare the figures given 
above In connection with the Hilton Young Conn'-ssion.

03. Banda who had left Nyasaland at the age of 13 for Southern 
Rhodesia, then South Africa and thence moved on to the 
United States of i'unerica before goirig to Britain 7.\here 
he trained as a doctor, and later practiced in London, had 
kept himself in touch with Nyasaland events, eliminating 
in his coming home in 1950 after 40 years’ absence - see 
below, Chapter 0,

84. See Gann, op.cit, pp. 260 - 270 and Livingstone .Mail ,
4 Oct., 1933, which contain a speech by one Nallumingo.

05.. As quoted in the KLedislbe Commission Report, para. 275.

06. For a sucnary of the evidence given ty Africans^ coo Gann, 
op.cit.. pp. 274 - 276,

07, For -file evidence of Southern Rhodesian Africans, see e.g,, 
Rhodesia Herald. June %  1930.

00, The evidence of the Commission was not officially published 
The political fornightly, New Rhodesia, nov;ever. published 
evidence of all public hearings at length and its issues of 
May 9 - August 19, 1930, give comprehensive accot-uts of the 
evidence. See also issues of thê  Rhodesia Herald and the 
Livingstone Mail of the period the Commission heard 
evidence in Central Africa. The case of the Southern ■ , 
Rhodesian Europeans amalgamation was given in a 
mimeographed pamphlet ty Charles 01 ley, The Case Against 
Amalgamation. (1930)*



29. "Nevertheless the striking unanimity, in the Northern
Territories, of the native opposition to amalgamation, 
based mainly on dislike of some features of the 
native policy of Southern Rhodesia, and the anxiety 
of the natives in Northern lihodesia and Nyasaland 
lest there should be ary change in tho system under 
which they regard themselves as enjoying the direct 
protection of Your I-Iajesty, are factors which 
cannot in our judgment be ignored.

If so large a proportion of the population of 
the Combined Territory were brought unwilling under 
a Unified Government, it would prejudice the prospect 
of co-operation in ordered development under such a 
Government. We do not mean to suggest that amalgamation 
must necessarily be post poned until such time as a 
positive demand for it arises amongst the natives of 
all the Territories, but we are agreed in doubting the 
pra.ctic ial wisdom of such a step, until, through longer 
acquaintance with the issues involved, the fears and 
suspicions at present prevalent amongst the natives 
have been substantially removed and they are themselves 
in a better position to form a considered judgment on 
those issues, 11 (93)

It will be remembered that the Hilton Young Commission had
(94)

also pointed out that native policy was an obstacle,,

African opposition had not appeared then. Ton years later

the Bledisloe Coiimission found native policy still an obstacle,

A new obstacle, African opposition, had, however, also

appeared on the scene. These two obstacles continued to . 
f 95)

exist in later years, The Eritish Government appreciated 

the first but misjudged the second. It was due to this 

misjudgment of Afridan opposition that federation was created 

in 1953, only to be dismantled ten years later0
After the Commission had rejected both federation and 

amalgamation, it stated that there was need for co-operation 

and that that co-operation should be further strengthened in 

the fields of communications, public works, customs, judiciary, 

currency, education, medical and agricultural services,
(97)

scientific research, native labour, defence and publicity.

09* Cmd, 5949 of 1939. Extracts of tho Report also appear 
in Mansergh, Nicholas (ed,) Documents and Speeches on 
British Commonwealth Affairs 1931-1932 (Oxfoix J ~U~P~ 

1953) 2 Vols,, Vol. H ,  pp."1 13S7 - 1274.
90, Ibid. . para, 474. The Hilton Young Comission had also 

stressed this point - See above,
91, Ibid. , paras. 479 and 4^0.
92. Ibid. , paras, 245> 249 and 252,
93. Ibid. . para, 1̂ 36 .
94. See above,
95, Lord Hailey in 1941 found native policy still the 

obstacle - see below. The officials Conference in 1951 
found it still a problem but did not think it was an 
obstacle - see below,

96, See Chapter seven below.
97. Cmd, 5949 of 1939 paras. 511 - 524,
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To bring,about this co-operation it re cornu ended the " ^^7

establishment of an Inter-Territorial Council whose duties

were to bo: (a) examination .of the existing Government

services of the three Territories so as to bring about the

greatest possible measure of co-ordination of those services;

and (b) surveying the economic needs of the ■whole area -

agricultural, industrial and commerical - and framing plans

for future development in the light of that survey. The

Council was to comprise the Prime Minister of Southern

Rhodesia and the Governors of Northern Rhodesia and Nyasaland.

In addition 'there wore to be three other representatives from

Southern Hi ode si a, two from Northern Ehodesia and two from

Nyasaland, 3hose from Northern Rhodesia and Nyasaland were

to be appointed try the Governor of each territory and could

be either officials or non-officials. Those from Southern

Rhodesia were to be appointed ty the Government, The Council

was to establish boards or committees where necessary to carry

out particular functions. It was to publish an annual report

of its activities, including those of the boards and committees

under it. The application of the policies formulated try the

Council was to be a matter for each individual Government.

The Council was to have no power ’bo enforce such policies,

Ihe Council was to meet at regular intervals and was to have

a permanent Secretariat, Ihe Chairman of the first meeting

was to be the Governor of Southern Rhodesia. He was to be

responsible for convening that first meeting.-' ~Jj In the

event of Southern Rhodesia refusing to accept the setting up..

of this machinery, the Commission recommended that it be set-
(99)

up for Northern iihodesia and Nyasaland, ' In fact, the 

Commission was of the view that Nyasaland and Northern Rhodesia 

could be amalgamated without delay

REACTION TO THE REPORT

The Report angered the settlers. Hugins condemned it 

and vent to London to present his Gov^^n in the

li$it of the issues raised ty the R ep ort^^  Address ir̂ - 

the Rhodesian Group of the Overaeas League, Huggins likened 

the Commissioners to “certain people (who) mot and discussed v’ 

the disease. They decided that a major operation was necessary. 

Then owing to some of the consultants not being satisfied, 

the surgeons lost their nerve, the cperation was not 

performed, and the patient died, 11 ̂ ^ )  jn Pr« Phcdesia

the settlers denounced the Report* Typical, of such denunciation 

was the following resolution passed at a Luartshjameeting:

11....... the time when the native can express an opinion with an

intelligent appreciation of the issues involved is too distant 

to allow the question of his agreement or disagreement to 

affect the question of amalgamtion. Ihe Southern iihodesia 

policy is both wiser and juster.



TIig nr.tivo ?s interacts aro protected r.nd ho is boing 

educated to bccome a good agriculturist, ” Thin thinking

was typical of the Control African settler. He runrer 

appreciated the African's aspirations, fears, Mkus and 

dislikes and tho grasp he already commanded of the iC.iitenan's 

politics. It was a political mistake that became fatal in 

later years, Mooro, the loader of tho ffici?ls in the

Legislative Council, resigned his seat because of the Report 

but was re-elected unqpposcdf"^^ Gore-Brcme moved a notion 

in the Legislative Council condemning the indeterminate 

conclusions of tho Cornission and later went to London to 

present the non-Officials1 casef^^  On tho other hand, the 

Governor of Northern Rhodesia held different views from those 

of tho settlers. He was, in fact, to the left of the 

Commission, He even disagreed with the principle; i.-r amalgama

tion in the event of the native "policies becoming harmonized.

He disliked the native policy of Southern Rhodesia, He was 

apparently opposed even to amalgamation of Northern Rhodesia 

with Ify'asaland on the ground that it would not benefit 

Northern Ehodesia, He agreed "with tho economic re',r''nen-iations 

of the Commission but doubted the administrative economics of 

implementing them. In Nyasaland the Report caused no storm 

although a considerable number of tho settlers were '..;s V 

dissatisfied. In Britain, however, the Report caused 

controversy. In a debate in the Lords, Viscount E.odisloe 

argued in favour of Southern Rhodesia on the ground that it 

had made more progress in educating Africans than Korthem 

Iihodesia, Baron Lugard of Abinger(author of indirect rule)
(*1 ryL \

on the other hand, condemned Southern Rhodesia:s colour bar. 

Academics also condemned the policies of Southern Siodesia^^^

90# Ibid., p, 222,

99. Ibid.

100. Ibid. , paras, 454 ~ 461.

101. Rotberg, op. cit<. p. 154* Gann, op. cit, , p, 279,

102. "Southern Rhodesia and the Bledisloe Report", an 
address by Huggins, (The African World. July 29, 1939)

103. Rotberg, op,cit. . p. 154, quoting the resolution 
(passed on August 23, 193?).

104. See above, Chapter 4«

105. Ibid.

106. For speeches in this debate, see House of Lords Debates, 
31 July 1939, Cols. 683 - 731.

107. See, for instance, letter ty Miss Margery Perhc’i., The 
Times (London) 29 July, 1939: Letter by Ec A* VI:.U:er in 
Ibid. . 12 Aug, 1941J letter by Keith in Ihe. Manchester 
Guardian^ 9 Aug., 1941. See also Gann̂  pp., cita p. 270p 
for a summary of views on the report in Britain, The 
report stood as the most authoritative document on the 
issue until the officials report of 1951- For an 
excellent review of the report (the Bledisloe Rr-port;
oee S. H. Frankel's article (in the South African Journal 
of Economics. June, 1939)



32. 199

In London, Kudins told the Secretaries of State that 

since native policy had become the crux of the natter it was
(-] Qrt\

necessaiy that tho problem be fully examined}'* As a 

result of these talks, Lord Hailey, an expert on African 

affairs, was appointed in 1940 to examine the native policies 

of the throe territories.^^ In -the meantime, the war had 

broken out and this affected the amalgamation movement and 

prevented the Imperial Government from implementing so:xi of 

the recorxicndations of the Blcdislcc Commission* Lord Hailej ,̂ 

however, carried out his mission and reported in 1941. ^ ^  

Vfoilo recognizing Improvements in Southern luiodeyj.a’s native 

policy ho reported that "the divergence in native policies 

appears to me to remain a factor which, though not 

necessarily conclusivo as an argument against amalgE/.nation, 

must be taken into account in weighing the general 

advantages and disadvantages which the scheme presents,"

100. Rotberr, oo^cit,, p, 154«

109. Gann, op.cit. , p. 279: Gann and Gelfand, op.cit., p.,
121; Tsylor & Dvorin, op._c_itv, p, 71=

110. See National Archives, S, 235/4302, for copies of his
Confidential neports on each territory, His overall 
conclusions were pointed as a Note on the Be-.rlnr; of 
Native‘Policy on the Proposed Amalgamation of tho 
Rhode sias and My as aland (London, H„ 1-1, S e Ce, i*94lT

111. Gam & Gelfand, op. cit. , p. 170.



33. 1^0
.rtCTIYI'fY DURING IHS WAR

Ihe war slovred down but did not halt the amalgamation 

campaign. At this time, opposition to the war effort by the 

Afrikaner nationalists 1'preyed infinitely harder on Hudgins's 

mind than nationalist agitation amongst the Colony’s,,,., 

still apparently apathetic black population, 11 Hie

necessity for a British dominion in Central Africa became 

greater than before to him. He correctly prodictod that 

Smuts would lose power after the war and that South Africa 

would tecomc a republic within ten years of Smuts 1 depait^re^ 

Hug/ins also feared Welensky1 s Labour Party Ho distrusted

workers and poor whites although it was the artisans and tho 

poor famers who had first elected him to power* In the 

midst of these fears he held another unofficial meeting xvith 

the Northern Hi odesian non-Officials in 1941 to discuss 

a m a l g a ma t i on ^ A t  this time Huggins realised thaji a 

change in Southorn Ehodcsia's native policy was necessary if 

closer association was to be attained. Col, Johnson (i\>ho had 

led. the Pioneer Column into Ehodesia and who was at the time 

in retirement in England) had much to do with chr^r’ng 

Huggins1 attitude on this matte The ^nel advised

him to change his African policy and that, as a step in the 

right direction, he "ought to put three or four whites into 

the Assembly to represent Africans and thatn(J(hn) should come

out as leader of a new crusade to grant more equitable 

representation to Africans. M In 1941, Hudgins issued 

what, for a person of his brand of politics, could be
(117)

described as a revolutionary document on African policy.

The document stated, inter alia, that white and black were 

blood brothers; that their differences wore rarely due to 

environment}, that whites should advance their black fellow 

citizens without, of course, permitting white children to 

slither back into the backwardness and indolence that 

characterized indigenous tribesmen; that as soon as the gap 

between the two races was closed tho economic difficulties 

would fall away; and that although for cor'' -^zzcsory

segregation would continue, in the long run the two lines of 

the Colony’s parallel development would so statement

"left many of his white fellow citizens a&hast"bbut it won him 

acclamation from liberals in Central Africa and Erj tai^}^'^

A Congress of Huggins1 United Party in August of that year 

demanded immediate amalgamation!"^-

In the meantime in Northern Hiodesia, thn -Officials 

were also applying pressure for amalgamation., Paget moved 

in. the Legislative Council "that tho Secretary of State be 

informed that it is the wish of 'the Unofficial Members that 

the Southern lihodosian Government fce invited to ĉ -operatffi 

in tho appointment of a Committee representative of both 

territories, to consider points of .difference? wit-, a viev’ to
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34. formulating a policy and procedure adaptable to an 191
ii(i2l,)

amalgamated lihodesia, In 1943 Vfelonsky moved another

motion "that Northern and Southern Ehodesia bo amalgamated

under a constitution similar to that now enjoyed ty Southern 
(122)

Hhodesia.11 The feeling in Northern Ehodesia at this

time appears to have been that the principle of amalgamation 

should bo adopted oven though creation of the amalgamated 

state was to be postponed until the end of the war*.

1 H , Gann & Gelfand, op.cit., p. 170-

112. Ibid.

113. Ibid.

114. Ibid,

115. They wore good friends and Huggins greatly admired 
him to the extent that beforo accepting his knighthood 
in 1941, ho made it a condition that one be conferred 
on Col, Johnson too - Gam & Gelfand, op,cit, p. 169.

116. Ibid, , 172, This advice was given in 1942 after Huggins's 
1941 Statement ~ 33e below,

117. Statement on Native Policy in Southern Rhodesia by the 
Hon.' Sir Godfrey Martin"Hq^ins . . (Salisbury, Govt* 
Printer, 1941. Seo also Gann & Golf .nd, op.cit. p. 172.

113. Gann & Gelfand, op.cit. p. 173.

119, In a letter in 1942 advising Huggins to bo more liberal, 
Col, Johnson told him that since he was pquular he 
could talk Europeans into accepting his new policies 
and that oven if they did not he "would at any rate end 
his career in a blaze of glory" - as quoted, ibid. p. 172,

120, Sec Tho "Times (London) 6 August, 1941> Rhodesia Herald*.

6 August,1941*
121. N->. R. Ler:co Debates, 14 July, 1941, Pc 266.

122. Ibid. 25 Novomberj 1943^ p. 152,

i



ESTABLISHMENT OF HIE CENTRAL AFRICA COUNCIL 19?

Ihe pressures from 1941 onwards resulted in tho Colonial

Secretary proposing in 1944 the establishment of an Inter-

Territorial Council with a permanent Secretariat and under
(123)

the chairmanship of the Governor of Southern Rhodesia,

Such a council, it will be remembered, had teen recommended

ty the Bledisloe Commission, The establishment of such a
the Imperial Government'was prepared *o go at 

Council was the farthest Xft©- Imperial Government, in fact, /^hat stage,

considered the proposals a generous gesture which it was

offering in appreciation of Southern Rhodesia’s co-operation

in the war effort, Huggins was told that amalgamation was

out and that ho should accept the Council, Although he did

not like this merely advisory body, he was fully aware that

he would not get anything better. Ho, therefore, decided to

accept it, telling the Imperial Government at the sametime

that his country would continue to press for amalgamation.

He persuaded his Cabinet to accept the body ty telling them

that if they did not, Northern Rhodesia and Nyasaland would

go to East Africa while Southern Rhodesia would drift towards

South Africa. Personally, Huggins thought the machinery would

te a "sop"^12^ a  "'fob-off Welensky did not like the idea

either. Huggins had to persuade him to accept it, When he

asked Huggins: 11 What1 s the good of it? As it's constituted,

we can't make it serve any good purposes. I an all for rejecting

it", the latter replied:

"Key, there is, perhaps, quite a lot to be said for 
your line of thought. But have you ever looked at it
in this light? You and I both want to see closer
union of the two Rhodesias,, The British Government 
are taking the line that here .is an instrument - h
however, pi or it may b e --that does give one a
chance to demonstrate how far one can go with it.
After all, if as the trial and error it proves to te 
useless, is not your position much stronger when you 
come to argue that you want s mo thing to replace it  
wit hL'(126)

This makes Huggins 1 reasons for accepting the Council clear.

He expected it to fail and then use that fact to achieve 

amalgamation.

The announcement of the establishment of the Council was 

made on October lu, 1944*^^  The Council replaced tho 

Conference of Governors and net for the first time in June 

and July, 1945. The Governor of Southern Rhodesia was made 

Chairman of the Council while the Governors of Nyasaland 

and Northern Rhodesia and the Prime Minister of Southern
(12 o)

Rhodesia became Members ex-officio- In addition to the 

ex-officio:, Ms inters eadh territory appointed three other 

Members, Northern Rhodesia and Nyasaland, later, as a 

practice, appointed the Chief Secretary and two Unofficial 

Members,

Please see page 1 .9.4 for footnoes 123 ~ 12^,



Southern Rhodesia, on the other hand, was represented ty

three Cabinet- Ministers, the Loader of the Opposition having

been offered and having declined one of the seats

appointments were made in Northern Ehodesia and Nyasaland by

the Governor of each territory and in Southern Ehodesia by

the Prime Minister, The Council's Chief Secretary and staff

wore appointed fcy the Chairman (the Governor of Southern

Ehodesia) with the concurrence of the Governors of Northern

Rhodesia and Nyasaland and the Prime Minister of Southern

•Rhodesia^"*""  ̂ Ihe Council's staff, in addition to their

Council duties, were to help, if so required, the individual

Governments to put into operation maximum adminis trative and

technical co-operatienf^^Ihe Council was to be financed ty

a Common Fund to which Southern Ehodesia was to pay ten parts,

Northern Ehodesia seven and Nyasaland threi}32^

The Council was to meet at least twice a year as

determined ty the chairman in consultation with the three

Governnont I Any of the three territories could, however,

request a special meeting to discuss a specific matter and the

chairman would be obliged to convene such a meeting without

delay^"^  In urgent matters which could not await the

convening of a meeting the opinion of the Members could be

obtained in writing. The Council was to have no executive

powers. Its role was to advise, leaving each Government to

put the recommendations into operation. Its powers could be

increased, hovrover, since the Constitution could be amended ty

an agreement between the three Governments ̂ ^5) carrying

out its functions the Council was empowered to appoint Standing

and Special Comnittees and to convene conferences Such

Committees could include persons who were not Members of the

Council but the Council*s Secretary was to be an ex-officio

member of every Committee, Several standing committees were

later established. Such committees dealt with matters such

as research, meteorology, economic development and planning,

customs, education, currency, agriculture, health, veterinary

services, forestry, legal matters, and migrant labour, As a

result of the Council's and its committees' activities, a

number of common services began to appear. For instance, the

JfollqiA&ng.,bodies were established: the Central African Airways

Corporation and the Cen&i'al- African Air Authority, the African

Broadcasting Advisory Board, the Central African Instructional

Film Unit, and the Inter - Territorial Hydro-Electric Commission.

Common statistical, meteorological archival and African labour
(137)

services wore established.

193

Please see page^^ for footnotes 123 - 137«



123. See Gann, A History of Northern Rhodesia, p. 35$: Gann 
& Gelfand. op.cit.. p .209: Palley, op.cit. p. 331.
Taylor & Dvorin, op.cit. p#71, Note■that at this' time 
a Secretariat which had been created to co-ordinate 
the war effort of the three territories was in operation 
Gann, ibid. . pp, 353, et. sot:.

124* Gann, op. cit. , p. 353.

125. Gann & Gelfand, op.cit. . p, 209

126. Don Taylor, op.cit. , p.72, For reasons why "Welensky, 
accepted the Council, see N. R. Legco Debates, 3 July,; 
1952, See also Gann, op. cit., p. 350.

127. For a reflection of opinion on the announcement see 
editorials in the African World of October 21 and 
23, 1944.

12 0
’ Constitution of the Central Africa Council: Agffeenent 

Between the Governments of Southern Rhodesia, Northern 
ffriodesia and Nyasaland, Art, 11,

129, See S. R. Legislative Assembly Debates, Vol. 27 (2),
Col. 3170, 5 Feb. 1943,

130. Art. 11 (2).

131* Art. XU .

132. Arts. 11 (3 ) (5) and IT. (l),

133, Art. V as amended in February, 19460

134, Art. VI,

135, Art. Xlll.

136. Art. IX.

137. For the Council's and its committees 1 activities and 
achievements, see The British Territories in East and 
Central Africa 1945-1950 (Cod. 7937) PP. 29 -31; The 
Colonial Territories 1943-1949 (Cmd, 7715); Ibid. ,
I960 (Cmd. 3243) r ~S.R. L. A, Votes and Proceedings 
Juno, 1943, Summarising activities from 1945-194$: 
Central African Council Annurl Reports from the year 
1945-1946 onwards; Gann, op,cit,,p. 400, Palley, op. 
cit. » pp.331 - 333 (Palley also gives a good summary 
of.the Council's Constitution); Report of the 
Conference on Closer Association in Central Africa 
March, 1951^(Cmd. 3233 - Officials Conference. Report) 
For the Council’s activities in particular subjects, see 
such documents as: Report by the Chief Secretary on
Joint Services for European Education/ 19i<6: Report on
Kariba Gorge and Kafue River Hydro-Electric Projects by 
the Inter-Territorial Hydro-Electric Projects ■
Power Commission, 1951; Council Report on Kariba Gorge 
1951: Report on.Migrant African Labour, 1947: Select
Committee to Consider the need for Facilities for 
Higher Education for Africans in Central Africa Report;



'Ihe establishment of the Central Africa Council did 

not in anyway diminish the demand for amalgamation. Having 

put "a foot into the door" (as Huggins referred to their 

accepting the Council), he put more effort into achieving 

amalgamation. In the meantime, however, the British 

political scene had changed. The Labour Party had inflicted 

a crushing defeat on the Conservatives and had become the 

Government. The Party had previously been more ooutspoken 

against amalgamation. In 1943# as the war raged, the Party 

had published its post-war policy on the Colonies. In it, 

it had stated that the claims for amalgamation of the three 

Central African territories "should te resisted and that no 

such transfer should be agreed to unless the African 

inhabitants desire it and unless their social and political 

equality with minorities is completely assured,11 ̂  The new 

Secretary of State for the Colonies, Creech Jones, had 

written in December, 19i*4:

"The British Government has refused to yield to the 
demand of the minority British population in the 
Bhodesias for amalgamation of these territories.
The African populations are emphatically against 
amalgamation,. . .Britain has looked anxiously on, 
unfortunately without vigorous protest as Southern 
Ehodesia has discriminated in her policy of 
segregation. Our responsibility in Nyasaland and 
Northern Ehodesia is more direct. These are not 
countries of European colonization: they are the
countries of the Africans and as such they must be 
preserved, Vfe hold them in sacred trust. If air 
declaration mean anything at all, we have undertaken 
the responsibility of building up the political 
institutions and creating the conditions of social 
and economic advance of the black people of this 
area. To transfer that responsibility is to expose 
these people to risks which the history of South 
Africa has already taught us plainly. Let us 
collaborate with our kinsmen in Southern Ehodesia 
and help to make that country strong* let us try 
to understand their problems and modify their native 
policy but they must not expect us to forge that their 
policy of -white supremacy and superiority will in 
the long run perpetuate social conditions and defeat 
the purposes it is alleged to serve," (139)

Creech Jones was not, however, as unco-op era tive and as 

difficult to deal with as Huggins and Welensky had expected. 

He was, in fact, the first Secretary of State to tell them 

plainly what they would not get and to give them at the 

same time advice on what form of eloser association they 

should exercise their minds.

In September, 1948, Welensky and Huggins were in London 

for the African Conference, After the Conference Welensky 

decided to see Creech Jones about amalgamation. Mien he told 

Creech Jones that he was "horrified, really horrified about 

the lack of decision on the part of the British Governt11̂ ^  

on the amalgamation of the Rhodeias, the Secretqry of State 

bluntly replied:
(Footnotes ovcrpage t



"Do you really believe Mr. Welensky that any Government, 
cither Tory or Socialist, would ever consider either 
Granting Northern Ehodesia a constitution like Southern 
Ehodesials or if there were amalgamation of the tvp, the 
kind of Constitution which -would place the dontro? of 
several Jiiillion black people in the "L- nds of a 
hundred thousand whitos? No Government, irrespective of 
its political hue, would carry out that kind of action 
today. The world wouldn’t put up with it."

If  you think the Conservatives, in power, would do 
what W3 won’t do, why don't you go and see Oliver Stanley 
and put your proposals as bluntly to him as you have to 
ire.” (U l)

Stanley was the Shadow Secretary of State for fh/j Colonies, 

Creech Jones advised Welensky to think of some ocher solution 

like a federal arrangement which would leave tho protection 

of African interests with the Imperial Government., When 

Welensky went to see Stanley, the latter confirmed What
(n I

Creech Jones had said and gave the same advice.,

Ihe two interviews left Welensky in no doubt that 

amalgamation was unattainable. The idea was dead as far 

as he was concerned. What was left was to convince Huggins 

that they should abandon amalgamation,, When he su.'i Huggins 

at the latter's hotel he told him: "Ihe only thing we have 

a chance with is Federation, I have completely satisfied 

myself that it is hopeless to press the case for ^.algamation 

in any quarter here. Let us try and get federation, and 

there is always the hope that we can improve on the structure
/’*] I o')

we create. But we must make a start V' Huggins, after

digesting what Welensky had said agreed that no purpose 

would be served by continuing to press for amalgHL''1'’ tion., They 

agreed to switch to Federation and that as soon ac they were 

back home they would organise a conference to examine the 

possibilities, Ihis marked the bhrial of the aEalganmtion 

idea and the birth of the federation idea* It will be 

recollected that the idea of federation had occasionally cone 

up in the past without being seriously given consideration. 

Inwardly, of course, Huggins and Welensky did not abandon 

the idea of amalgamation. They wanted to use federation as 

a step towards amalgamation >y^iieGwords, there is

always the hope that we can improve on the structure we create]1 

in the papsage quoted above.

13$. The Colonies: The Labour Party's Post War Policy, (l943)p.£,
139, Four Colonial Questions: How Should Britain Act̂  (London, 

Fabian Colonial Rireau, 1944) P* 3.
140* Don Taylor, op.cit,, p. 103«
141. Vfelensky. op. cit., p .23. Don Taylor, op. cit-a, pp. 103-104. 

puts the wording differently but the substanco is the same,
142, Don Taylor, op. cit., p. 104. Sir Roy doe a not in his book 

mention that Stanley also suggested f^der^ti^n to him. He 
attributes the suggestion to the Secretary State,, Don 
Taylorls book appears to attribute the suggestion to 
Stanley only,

143* Don Taylor, op.jcit,, p. 106. Italics Tc.: Tsyio:vs6



IHE VICTORIA FALLS CONFERENCE OF J]k9 1 9 7

Back home, Huggins and Welensky organized a oonference-to 

which European representatives from all the three territories 

were invited, Ihe conference took place at the Victoria Falls 

on February 16, 1949 under the ohairr.ianship of Sir Mies 

Thomas, Chairman of tho Colonial Development Corporation!^-̂

No Africans were invited to the Conference - a blunder that 

contributed to the eventual downfall of the Federation,

Welensky says that he .suggested to Huggins that an African 

representative from Southern Ehodesia be included and that the 

latter turned the suggestion down on the grounds that the 

Conference was for representatives of established political 

parties who had already shown support for federation,, i. ~ 3 
Huggins* other reasor was that since there was no restriction 

in Southern Ehodesia of Africans joining the existing partie^ .  

no special arrangement for African representation was necessary 

Welensky perhaps suggested only an African representative from 

Southern Ehodesia because he thought the Northern Rhodesian 

and Nyasaland Africans were adequately represented by the 

European Members representing African interests in the 

Legislative Councils of the two territories. If so, this 

was a mistaken assumption. It was essential for Africans to 

be directly represented at such an important conference. 

Commenting, later on this failure to invite Africans, Creech- 

Jones wrote:

"No move could have been so clumsy and impoli+icjin 
the light of political experience and of African 
opposition over a period of years the obtuse#2̂  of 
European statesmanship could not have been more 
emphasised. Africans were not invited to discuss 
even privately, the future of their country; nothing 
revealed more surely the contemptuous attitude of 
the instigators of the Conference towards them 
calculated to arouse African suspicion.«.The political 
situation never recovered from the folly committed 
ty these Europeans.'1 (146)

Ihe Conference passed a resolution advocating a "federation 

of Southern Ehodesia, Northern Ehodesia and Nyasaland under a 

constitution which will create a Federal Parliament with such 

powers as are surrendered to it and which will not affect the 

other powers of government of the member states. 11 a

Committee was appointed to produce a draft plan of the type 

of Constitution to be adopted. On Welensky fs suggestion in 

the Committee, it decided to follow the Australian model.

Ihe draft plan produced ty the Committee provided for two- 

Houses of Parliament - a Senate and a House of Representatives, 

Tie Senate was to comprise five Members from each territory, 

chosen in a manner decided ty each territory, Bie House of 

Representatives on the other hand, was to have proportionate 

representation and at first the Southerr luodjsians wanted 

.rfricans excluded from it. It was to be the more erfective 

•House, responsible for finance.

Footnotes overpare.



African, .affair/vrore. tb '^^fin  'ferritorial.,tut the -Fodcral" . 3̂- 

Government was to have overall supervision. Practically?- all 

the major affairs of government -were to be fede^a^^ The 

Conference made three recommendations - (a) that a coiiffidttec 

of experts be appointed to frame the Constituion and vjork tnvh 

the financial arangements: (b) that a further meeting be held 

after the committee of experts had completed its work; and 

(c) that thereafter there should be a referendum on the issue 

of federation, to be followed by a fleeting to decide on the 

method of approaching the British Governmont^^^'

The plan, as Gann says, was "something ^ppr e:-.inating to 

an amalgamation solution in a federal drols*11 Fhore is no 

doubt that had the plan been submitted to it, the British 

Government would have rejected it. It lacked serious consider

ation of the objections the Imperial Government had raised 

previously in relation to amalgamation. The conferees at the 

Victoria Falls seem to have deliberated under a mistaken belief 

that a more substitution of the tern "federation" for 

’’amalgamation" and a pronouncement that African Affairs would 

be territorial, would be enough to satisfy the British Govern

ment, The plan was, however, never submitted to tho British 

Government, From the viewpoint of results, the Conforonee was, 

therefore, a flop, "Its only achievement was thoroughly to 

frighten educated Africans in the Northern Territories, a
Q cl)

disastrous mistake from the federalists point of vidv^11

The Conference’s conclusions received condemnation from 

liberal opinion in EnglincP^and Central Africa and from Africans. 

African opposition at this time was beginning to build up on a 

largo scale, Harry Nkumbula (later leader of the African 

National Congress) had, as a delegate to tto? first nceting of 

tho Western Province Regional Council in 1943; told the Council 

that "the Africans in this country dread tho very idea of 

amalgamating this country with Southern Phodesiia^ '̂1 That 

meeting had ended by resolving that "All delegates i-.’ore strongly 

and unanimously opposed to amalgamatlo&P At tho time of the 

1949 Conference Nkumbula was studying in London, Together with 

Hastings Kamuzu Banda they produced a memorandum denouncing the 

new idea of federaticin^ At African meetings in Northern 

Ehodesia and Nyasaland, federation was condemned with the same 

vehemence as amalgamate Creech Jones told Parliament that 

he could not make a statement on the Confe£ and also that 

the Government did not think it advisable to convene a 

conference to discuss federa^^n] Even some of the delegate^ to 

the Conference were not happy about the .plan* Gore-Browne 

thought the proposals should be dr op The Ryan aland delegate

were lukewarm about the plan. '

ft v'iVr" Y\ r •. . . .rU



Malcola J3arrow,-tho -leading; European..politician in Nye.-saland̂ -': 

had told the Conference that "in. a country like Nyasaland 

with over two and a quarter million Africans and 2, 500 

Europeans it is inpossible and inconceivable that we should 

try to forde the ana'lganntion (he meant federation) of the 

three Territories without the support of the African'-'^*^^

144. Gann, op.cit., p. 405j Welensky, op.cit., pp,26-27j 
Toj lor & Dvorin, op. cit. p. 72: Gam & Gelfand, 
op.cit., p. 215j and Jones, op.cit.,. pp» 133-4.

145
Wolensky, op.cit..p . 127. Note that as early as 1945 
Welensky had thought that Africans should be consulted 
directly on closer association - his speech at 
Broken Hill as reported in Northern Nows, 15 Feb01945.

146, Creech Jones, A,, African Challenge. The Falacy of 
Federation (London, African EUreau, 1952) pp  ̂9 and 
10 . Welensky admits: "It might, as I thought at the 
tine, have been wiser to have invited a direct v:. 
expression of African opinion.,,*11, op.cit, p,27.

147. Welensky, op. cit... p. 29.

145, Gann, op,„ci.k. p .405. See also Gann & Gelfand, piycit^ 
p. 216; Franklin, H. Unholy Wedlock (London, Alien &
Unwin, 1963) p .3$; Rotherg, op.cit. p.155. Rotberg 
quotes Gore-Browne as saying Huggins wanted territorial 
legislatures to be like county councils,

149. Welensky, op. cit. . p,30.

150. Gann,op.cit.. p .216, Leys and Pratt say the Conference 
failed "largely because Huggins's idea of federation was 
too close to amalgamation to suit the Norther.] 3hodesia 
delegates" - A New Deal in Central Africa (London, 
Heimnann, I960) p,14. See also Franklin, locaclta,pa30,

where the same reasons are given,

151. Gann, A History of Northern Rhodesia, p* 216,

152. Sec, for instance, Spectator, 0 March, 1949; New 
Statesman, 9 December, 1949; Anti-Slav jry Reporter 
and Aborigines Friend. July, 1949*

153. Regional Council: Western Province. Chairman's Report 
Report of First Jfcetina...on December 20, 1943.,

154. Ibid.

155. Gann & Gelfand, op. cit. . p .216.

156. Gann, op.cit. .p. A07-' et.seer. For interesting information- 
on African moods from this time onwards,, see Fr„ril:3l, P.

(* VJavaleshi. (Weidenfield and Nicholson, 1959)°

157. House of’Coamons Debates. Vol. 462, Col3 3^, 1 March, 1949*

153* Ibid. , Vol. 463/1201, 30 March, 1949.

159. Letter to the Manchester Guardian,2 November, 1949* In 
fact, the Northern Ehodesian delegates as a whole 
(including Welensky) were not happy about the intended 
distribution of wealth and powers - See Franklin, op„ cit», 
p. 33, where he gives a recollection of Gore-Fro-„tirj>j that 
at one stage of the Conference Vfelensty said, to him in $ 
whisper. "W2 might as well walk out and go home now,"
This was when Huggins was giving views of the Federation 
he had in mind,

160. Welensky, op. cit. . p. 29. For support of the Federal 
scheme and its advantages, see Huggins (in South Africa. 
Dec, 17, 1949)) Cook, Stanley (in African World, 3i.pt, 
1949). For a balanced view on the subject, Se-' Or, B,M,
(in African World. May, 1949)
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In April, 1949  ̂ the Secretary of State for the Colonies 

visited Central Africa. At a press conference in Lusaka on 

17 April, he told journalists that "certain arrangements 

already exists for the closer association of the three 

territories11 and that "it may be wise to bring thcs-j arrange

ments into further review to see whether alternative 

arrangements were practicable, desirable or possible."The 

Secretary went on to say: "Permanent white settlement needs to 

te controlled. Because Northern lihodesia is a protectorate, 

the Africans have been guaranteed inherent rights and therefore 

in agricultural development there are certain definite 

restrictions so far as Europeans are concerned. Nevertheless, 

it is clear that for the economic well-being and social 

development of the Territory the European must have a permanent 

place and it has been British policy, while safeguarding the 

interests of the Africans, to encourage a degree of European 

development!1 There was an 153 roar the following day by

Europeans. Welensky, carried away by anger, lost all tact 

and thundered: "If the British Government wants to inclement

it, it will have to bring trocps to this country to carry it 

out, The European community will not under any circumstances 

recognise a paramountcy of African interests, I am prepared 

to work in partnership with the African people - and for as 

long as I can see, in that partnership we will be the senior 

paihicrs but I will never accept that Northern Rhodesia is to 

be an African State, 11 An utterance of this nature was

certainly not the way to win support for federation* In 

November of that year Welensky moved a motion in tho Legislative . 

Council urging His Majesty's Government to accept the creation 

of a federation. The official Members walked out before the , 

end of the debate while the Members representing African 

interests voted against i ^ ^

As mentioned above, the 1949 scheme was never submitted 

to the British Government, Ihe reasons why it was not submitted 

are ctoscUio but it can be guessed that Huggins knew Creech 

Jones would find it unacceptable. He, therefore,perhaps 

wanted to wait, until after the British general election which 

was to take place some time in 1950 in the hope that a 

Conservative victory might alter the situation,

161, Welensky, op.cit, pp, 33-44. ^

162, Ibid., p ;34# 16& N,R* Legco Debases, 24 Nov., 1949/ pp.322^-



M e'anwhi-i dne'e" ihec ̂  campargnujSa^- fs-defst.i-on-̂  Had ,lbeen 201
launchac!, Huggins turned his mind to destroying the Contral

Af ric an Council, Apart from the fact that he had ac cop ted

it only as a stop-gap before attaining amalgamtion, he had

run into political trouble in 194$ as a result of tho Council's

affairs. Following an agreement at a meeting of the Council,

Huggins had presented to his Legislature the Currency Board

Bill, The Bill was defeated and Huggins had to go to the

country. He routed his opponents and one might have expected

him to proceed -with strengthening the Council* But, of course,

this he could not do, as it would have worked against the

early attainment of federation. Instead, he seized on this

opportunity to put an end to the institution. In January,

1950, his Government gave notice that Southern Rhodesia

would leave the Council at the end of twelve months from the

date of announcement. The reason given for taking this step

was that the Council suffered from lack of constitutional

authority, iipparently the Southern Rhodesian Goverr̂ vDiit

thought that dissolution of the Council would not bs a

destructive but a constructive act which would enab.i.e greater

co-operation in the form of federation to take pla<?.y*  ̂ This

view was not, however, shared ty the Governments of Northern

Ehodesia, Nyasaland and the United Kingdom vho wan to J the .

Council to continue in preference to a tighter association,

Ihe fact that the lack of executive power was a defect in the

functioning of the Council could not be denied, H crave r, had

Southern Rhodesia wanted it to succeed, it"could--have succeeded.

In fact, had Southern Rhodesia teen told that both amalgamation

and federation were out, there is no doubt that she would have

made tho Council succeed. The apparently bright prospects for

federation prompted the Southern Rhodesian Government to

quickly destroy the Council,'

In 1950 a general election was held in Britain, The-

Labour Party won with a very narrow majority. Creech Jones

lost his seat and was replaced as Secretary of State i'or the

Colonies by Griffiths, Minister of Insurance in the_pre,vious

Govermaent, Before dealing with the events from 1950- it is

necessary to discuss briefly the lines of thought prevailing

in Britain and Central Africa at this time. In Central Africa,

European leaders and the European public in general had,

apparently abandoned amalgamation in favour of federation,

Ihe few Europeans on the right in ..Southern Rhodesia who

opposed federation for fear of being swapped ty Africans from

the North and the few other's on the left in Nyasaland and

Northern Rhodesia who opposed federation because it would

prejudice tho rights of the Africans in those territories,

never hoped to turn the tide of European thinking i;.j their .

favour against the combined efforts of Huggins ana Ablensky,

Footnotes on page 2tf&



European reasons for federation had changed in one important 

respect. Formerly Federation had been intended to prevent the

Southern Ehodesia. Now, it was intended to prevent Northern 

Ehodesia and Nyasaland, particularly the former, from rule by 

Africans, Ihe fear of Afrikaners had been replaced by the fear 

of the emerging African n a t i o n a l i s t s E v e n t s  in Accra and 

Lagos were more unsettling and frightening than those in Pretoria, 

Nkrumah represented a deadlier menace than did Kalan. Ihe 1950 

Constitution had given the Africans in the Gold Coast self -

govern; while the 1951 Nigerian Constitution had produced a 

.Ministry of twelve Africans and six Officials.

160. See-Creech-Jones, op.cit.. p,2, et.sen. See Don Taylor, 
op.cit. . wfhere 'welensky is quoted as saying that the 
Southern Rhodesian Prime Minister did his best to make the 
Council a success but that it was doomed frcn the start because 
it was consultative. This statement does not agree with 
Huggins1' and Vfelensky’s original reasons of accepting the 
Council (see above) and Welensky’s words in the Legislative 
Council on 3 July, 1952 - N.H. Legco Debates. 3 July, 1952. 
Jones, op.cit., p .133 says: "Gheir hope in accepting it was., 
that) it would fail," Northern Ehodesian civil servants who 
worked on the Council thought Huggins was determined to 
sabotage the Council - Franklin, op.cit. , p?35- Although 
Franklin says this might be an exaggeration, ho observes:
"Ihe Southern Rhodesian Prime Minister and his Government 
and Parliament certainly did not fltave the Central African 
Council and made little attempt to help it succeed 'L. ibid.
Note a view by the journal, East Africa and Ehodesia, 
of 9 October, 1952, that "a major cause of non-success of 
the Council was the obstruction for which Nyasaland became 
notorious," Malcolm Barrow denied this charge in the 
Legislative Council in 1952 in these words: i,Nyasaland did 
at all times seek to co-operate and in actual fact there 
was the fullest possible co-operation between member 
territories in that Council" - Nyasaland Leaco, 65th Session 

December, 1952, p. 43,

*Gann & Gelfand, op.cit., p .221. Huggins declared: "From 
the Gold. Coast, and Nigeria comes the heady intoxicating 
stuff of "black nationalism", from the South the doctrine 
of "Apartheid" and Afrikaner supremacy " Gutheridge, W. F,
"The Debate on Central African Federation in R^tro^pect" 
Parliamentary Affaris, Vol. 10, 1957) PP*210-219, at p .214,

spread of Afrikanerdom in Central Africa, particularly in

quoting.

S,l, 1950, No, 2094. See Chapter 5., above, for 
constitutional changes in the Gold Coast Nigeria at 

■h*i



0 Opinion in British-Government. quarte-rŝ .had ^greatly' 

changed in favour of closer association although it was 

not clear yet what form it would take, Ihe takeover ty the 

Afrikaner nationalists in SoutJj Africa had unsettling effects 

on the British Government just as the Gold Coast events had 

on the settlers. Southern Bhodesia had to be prevented from 

getting into closer links - in government or policy - with 

South Africa, Huggins and Welensky knew about these 

anxieties of the British Government and used them to achieve 

their goals, Non-Government opinion in Britian was still as 

divided as before, Ihose in favour of federation put 

forward the old arguments of economic benefits and the glory 

of a big British dominion in Central Africa. Those against 

Federation also put forward the sane old arguments that fed

eration would bo detrimental to African interests in the 

Northern Territories. . They argued that Central Africa could 

be linked without the constitutional ties contemplated,

Africans in Northern Rhodesia and MFyasaland had 

become more vociferous against federation, They denounced it 

at meetings, in conversations, in pubs and in newspapers,

Ihe Nyasaland African National Congress and the Northern 

Ehodesia African National Congress were totally opposed to 

it. The Africans in Southern Ehodesia, suffering from lack 

of organisation and inflicted with unprecedented apathy, 

said very little, Ihe branches of the Northern Congresses 

in Southern Ehodesia were, however, very vocal against the 

move,

IHE OFFICIALS * CONFERENCE 

In August, 1950, Huggins decided that it would be 

preferable to have the matter investigated ty officials 

rather than ty politicians. He is reported as saying: "At 

this point — August of 1950 — I realised that after twnty— 

six years of effort nothing happened and the probable reason 

WftS that the matter had been discussed at too high a level «- 

that was between the Secretary of* State and the Southern 

Ehodesia Ministers, chiefly the Prime Minister11, (^ 9 )



The idea wag> in net 11? te^ii?T^<gQ^,s^sg-^t^ **
to Huggins by G, H. Baxter, Assistant Umder-SecrGtary for 

Coramonvealth Relations, but the former had not taken the 

advice thenf^^ Huggins accordingly cabled London suggest

ing to the Secretary of State that a confercnce be held at 

official level, Griffiths, although cautiously,^accepted 

the idea as giving him a respite from a possible clash with 

Huggins and Yfelensky, He had many problems to deal with in 

Malaya, Vfest Africa, the West Indies and East Africa. Ihe idea 

appealed to him in several respects. Officials would do this 

work quietly without wanting to hit the headlines at briefings 

after sessions, Ihe British public and the Central African 

settlers had respect for civi- - vants and would not, therefore, 

subject them to denunciations, as they would politicians, if 

the officials rejected closer association the British Government 

would not bo to blame and the storm from pro-federation elements 

would not be great. If they accepted closer association the 

British Government could not be accused by anti-federation 

elements. Above all, the British Government could easily shelve 

the report if  it turned out to be unacceptable.

On November 8, 1950, the Secretary of State announced

that "His Majesty’s Government have, after careful consideration,

formed the conclusion that it is desirable that there should be

a fresh examination of the problem (of closer association), and

they have accepted the suggestion of the fJrir.ie Minister of

Southern Ehodesia that a conference of officials of the three

Central African Governments, of the Central African Council

and of tiie Commonwealth Relations Office and Colonial Office,

shall be held in London for this purpose." Hie Secretary

further stated that "the officials will examine the problem in

all its aspects and consider whether it is possible in the

light of this examination, for them to formulate proposals for

a further advance to be made in the cloaer association of the
( 1 7 2 )

three Central african territories -which they could reconraend, .</ 

According to Leys and Pratt the agreement to call a conference 

of officials must have been reached in tferch, 1950* f°r 

officials began working on a comparative survey of native 

policies in the three territories long before the announcement
(‘TOO')

was made. Ihe document produced ty this enquiry was used

at the Conference.

Ihe Conference opened in London on March %  195-1 under 

the chairmanship of G.H. Baxter of the United Kingdo^i!^ It 

lasted until March 31.

169. Of,, Clegg , EaM. Race and Politics: Partnership in the 
federation of Rhodesia and Nyasaland (Oxford/ I960) p.64j 
cfa Don Taylor, op.cit,, p.l28j Jones, up.cit. tp. 135.

170. Gnnn & Gelfan d ôp«cit. , P.216; Geiin, og^cit, p. 140
171. Jones, op.cit, , p. 135;
172* House of Conrnons Debates,VoL,4S0» Col. 946, & Nov, 1950* 

Announcement is also quoted in Conference’s Report -
cm, <*233*

2i



Ihe Conference *s Report

Ihe Conference 1 s Repo?^was published soon after the

Conference, on the trie Icy question of native policy, the officials,.

like the Hilton Young Commission a^d^t^e ELedisloe Commission

before them, encountered difficulties hit minimised then by

stating that there were more similarities than dissimilarites

between the policioi}^  ''We do not believe that the differences

in Native policy which still exist can now be regarded as a

valid argument against closer association, provided that a
Cl79)

suitable scheme can be devised." Ihe Conference found that

there was urgent need for closer association between the three 

territories in order to promote progress in economic, strategic# 

communication, administrative and social facilities necessary 

to the three territorioi'l'0^  After agreeing on the need for 

closer association, the Conference examined the various forms 

it could take. It rejected the splitting of Northern Ehodesia 

so that one part could be joined to Nyasaland while the other 

joined Southern Rhodesia on the grounds that it would fail to 

achieve the needed closer association of the three territories 

and the economic benefits deriving therefrom, Ihe Conference 

also thought that such a scheme would be strongly objected to 

ty both Africans and Europeans in Northern Rhodesia. Amalgama

tion was rejected because the three territories were at different 

political and economic levels and because the elimination of 

United Kingdom control over native policy in the North would 

be acceptable to nether the Africans nor the United Kingdom, 

even with the insertion of safeguards, "/ifter full cohsideration 

our conclusion is that a solution ty amalgamation, although it 

has many intrinsic merits, stands so little chance of general 

acceptance that if only for that reason we cannot recomm^^^lt, 11

173• Leys and Pratt, cp.clt. , p,19»
174* Cmd. 6235-Comparative Survey of Native Policy (Ldn-HMSO. 1950)
175. For the list of officials who participated,see .innex 1 to 

the Report,
176, Report on Closer Association in Central Africa 1951*Cmd,8233) 

(London, H.M, S. 0,1951)- Extracts are reproduced in Manse rgh, 
op,cit. , Vol.l, pp, 1274-1234. The Conference also published 
an economic. Report (Cmd 8234 of 1951)/London,HMSO, 1951)*

177* See Bast Africa and Rhodesia, 21 June, 1951, which reported 
that at first the officials became pessimistic because of 
native policy differences. See also Gann & Gelfand.op.cit«; 
p .220,who say conference started with ponp but soon fell . 
into difficulties,

17S, Cmd, 3233, para. 13,
179, Ibid. , para, 19,
180, Ibid. , paras, 25-31,
181, Ibid. .para. 38,
182, Ibid. . para, 39*
133, Ibid. . para. 40.
184, Ibid., para. 41.
185, Ibid,, para. 89 & 90 and Annex Vll -'Legislature) para

48, 38, 92 (Cabinet & Governor General),

(See pagegQ^ for subject matter referring to footnotes 182 to 
nrtr'



49. 206
The Conference â -so rejected another suggestion that the three

territories should while retaining their existing constitutional 

positions, enter into a League to vjhich by agreement they would 

handover certain functions and powerj to be exercised ty it on 

their behalf, Tne suggestion was unacceptable be cause; it 

would be difficult to work efficiently; it wi'Uld produce 

friction aud decdlock* it would not have adequate authority 

to secure the prosecution of constructive pol.'-.cier; it wr.s 

unlikely to be accepted by Southern RiodesiaP'^^

The Officials found federation tne only working solution,

"We believe that thin would enable tho territories to be knit 

together effectively for cornnon action in tho"'? spheres where 

it would be aost beneficial to all of them vjhilo leaving 

unimpaired the authority of bhi individual territories in 

spheres where this seemed most appropriate,, and recognising 

the re sp on s i bili ty of His Maj e sty: s Government„ 0 fl towards the 

African peoples c 11 ^

/ifter suggesting that such a federation should be called
[t gji

British Central Africa” (the old namr? of Nyasalairi) the 

Conference detailed the structure it should take- Ihe 

territories were to retain their ex3.sLi.ng Govsrnn.3r.tr. and 

Legislatures and Northern Rhodesia and Nyasaland were to 

continue to be responsible to His Majesty^ Sicvernment, At 

federal level there was to be a Central Govemnent based on 

the Cabinet system, mtn a Governor General and a unicameral 

Legislature; Hie legislature was to coup rise 25 morabere -

17 from Southern Rhodesia, 11 from Northern Hiodecia 7 

from Wyaraland? Three of the rveiabsrs from ^.ch ^ciy were

to be lumbers specially chosen to represent African inLcrccts,

In the Northern Territories two of the three rr.mbers were to 

be elected on the franchise existing in each territory* 'Ihe 

African Members from Northern Ehodorsia and Ny~/3nd vers to 

be elected by the Afr.».’ = n rte;;-r3sentat-lv‘ Council and the 

African PrctcctoVr-te Council respectively and cffie‘< ̂ .Hy 

nominated by the Governor of the territory.! Tbe European 

special members were to be nominated by the Go/e in or of e^ch 

territory0 In Sou^h^rr ^hcdcDia th^ Secretary for Native 

Affairs was to call for lists of names from such organizations 

as the Federation of African Welfare Societies and the Hace 

Relations Committee of the Joint National Council (c cusp rising 

representatives of Chambers of Industry^ Trade, Cor̂ rjree and 

Mining and Municipal Councils and Farmers), After discussion --- 

between these bodies and the Native Affaire Department- (which 

could add more names ̂  the manes were to be submitted tr. the 

Prime Minister who would forward them to the Governor for 

nomination,,



Ihe Report nia.dc a detailed division of functions!

• In regard to African affairs the Conference recomnended that 

since Africans were not yet appreciative of the benefits of 

closer association and since they would not be able to play a 

full part in the federal Government and Legislature like their 

European counterparts, services which intimately affected 

African life and development (including territorial political 

development) should be left as then existin^!^^ However, 

because African affairs would feature at federal level, it was 

necessary that Africans should be represented in the Federal 

Legislature and that an African Affairs Board and a Minister 

of African Interests be included in the Constitution^^^ The 

African Affairs Board was to consist of the three Secretaries 

of Native Affairs of the territorial Governments, one elected 

or Unofficial Member' and one African from each of the three 

territories. The Chairman of this nine-Msmber Board was to 

be the Minister of African Interests, The Board's functions were 

to be to examine all federal legislation (principal and subsidiary) 

before publication and to say whether it was or was not detriment

al to Africans. Reference of legislation to the Board was to 

be obligatory and on publication of the legislation the 

Federal Government was to make the views of the Board known to 

the Legislature in a statement. If the Board reported that 

legislation would be detrimental to African interests^ the 

Government could proceed with it but the Governor-General was 

then to reserve the Legislation for the signification of His 

Majesty's pleasure and refer it to the Secretary of State, 2he 

Board was also to hold a general watching brief in inspect of 

all federal matters affecting African interests and to promote 

liaison between the three territories in matters affecting 

Africans.^139'1

The Chairman of the Board, as mentioned above, was to be 

the Minister of African Interests, The Minister was to be a 

member of the Federal Legislature and a member of the Cabinet,

He was, however, to be outside politics. He was to be 

appointed ty the Governor-General from among the Mefiibefts 

representing African interests and was to be responsible to 

the Secretary of State for the activities of this Minister*

Ihe-Minister1 s appointment was to be terminable by the 

Governor-General subject to the approval of the Secretary 

of State, Ihe Minister’s function was to 1x3 the proposing 

of measures in the Cabinet which he thoughf.essential in the 

interests of Africans and consideration of whether measures 

by other Ministers were not detrimental to Africans, The 

Minister was to co-operate with the other Ministers but where 

he disagreed with them and the difference was not resolved ty 

consultation, ho was to report the matter to the Govemor- 

0cneralu Ihe Governor-General was then t< report the mattery to 

retaiy of State who would-give Q* iri-thhol4.his,.appP9ya?<.,0 e

Sec-
,er.



Such a measure was not to come into of fedt until the approval

of the Secretary of State, unless the Governor-General

certified, after representations ty the Prime Minister, but on

his own responsibility, that on grounds of public policy the

measure should come into force

The Officials outlined the advantages of the two

institutioni'*"'^ (Board and Minister) and wound up ty saying that

"the existence of these special arrangements would be a protection

for African interests and, still more important, should, give a

sense of security to Africans, at the present stage of their
(l92)

political development,l: N At a glance, it can be seen that

there wore objectionable features in the two institutions, 

particularly as regards the Minister of African Interests, v̂ hich 

those who were going to run the Federal Government could not 

readily accept, Ihe Minister was to bo above politics - i.e . 

he was not to belong to a political party. He was not to be 

selected ly the Prime Minister and appointed by the Governor- 

General as the other Ministers, Ihe Minister was not to be 

disrnissable by the Prime Minister. He vra.s not to be bound tjy 

the principle of collective responsbility with the other 

Members of the Cabinet„ In all, he would be like an Opposition 

Member in the Cabinet# Ihe Officials were no doubt aware of these 

objectionable aspects but the paramount thing in their minds was 

that federation should be attained and since the obstacle was the 

protection of African interests, independent protection machinery 

was necessary.

l£6. Ibid. . paras. 64-3? and .Annex V, Federal functions were to 
be:. external af1 airs; dofonco; iirmigra tion* e conomic 
planning and development* external trade and certain aspects 
of inter-territorial trade; federal income tax; customs; 
census and statistics; railways; civil aviation; trunk roads; 
electric supply and distribution; posts and t e le c oirmuni c a ti ons 
broadcasting, films and tourism; European Education (primary 
and secondary), higher education, medium and long term 
research.; survey; major wateip developments; and national
parks£ Territorial. functions were to include provincial and
native administration income tax (territorial); agriculture; 
forestry; veterinary'services; game?: fisheries; co-operation; 
marketing; health; African education (primary and secondary); 
labour; mines; local government; police jprisons; public 
works (territorial); roads (other than trunk) and irrigation 
(except major development).

1&7# Ibid. , paras, 47 and 60c
l&S, Ibid. « para. 43o
109. Ibid, para. 49 and Annex 111*
190. Ibid!, para. 50*
191. Ibid,, para. 51«
192. Ibid. para. 52j
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RiC.'.Q T I Or! TO TCIE ifflPORT â oy

Had tho Report not contained a swooping statement on

native policy and proposed the African Affairs Board and the

Minis tor for African Interests, it would have perhaps been

acclaimed in several quarters. These three provisions yjcro

the most controversial parts of the Report. The "cuckoo in

the nest”, os the Minister for African Interests immediately

came to be known in Central Africa, was denounced as an

impracticable provision.. The African Affairs Board was

criticised for being an institution which would be outside

Parliament and yet have a great deal of power over the work

of Parliament. 3his, combined with a Minister who would be in

the Cabinet but not bound ly Cabinet decisions and the principle

of collective responsibility, made the two institutions

unacceptable to the Central African European leaders. On the

other hand, profederation elements in Central Africa had nothing

to criticise in the Officials 1 conclusions on native policy.

Opposition fembers in the Southern Pihodesia Legislative

Assembly and some members of Huggins’ own party, however,

feared that while tho British Government would not relinquish

its control of African policy in Northern Rhodesia and

Nyasaland, it would bo able to influence African policy in
(1&34

Southern Rhodesia through the African Affairs Boards Tho 

Officials 1 conclusions on native policy were, however, the most 

resented in liberal circles in Britain and Central Africa,

The press and individuals criticised the officials for dis

missing lightly what was, in fact, the most crucial aspect of 

the whole problem of closed association!^^ Creech Jones later 

summed up the officials 1 observations as follows: "It must be

said that this is an cxqniPite example of official whi fce-wosh- 

ing of a policy in Southern Rhodesia which, it would seem, the

officials wished to minimise in order to establish the case for
(195)

their recommendation,11 Africans in Northern Ehodesia and

Nyasaland reiterated their opposition to closer association

with Southern lihodesia,, The Congresses vjhipped chiefs and

commoners to a massive a:iti~fode ration campaigrfu^ Nkumbula

and Banda issued a memorandum in Britain denouncing the

Officials’ Rcpori^*'^

Huggins, despite his dissatisfaction with parts of 'the

Report, decided to accept it. He feared that not doing so

might make the British Government withdraw the whole plan, witlj

the consequence of Northern Hhodesia becoming an African ruled

He consoauently wrote to the Secretary of State
(199)

for CommonvEalth Relations urging acceptance of the Report,

The Eritish Government, however, dilly-dallied in coming to a

, • - (200) decision;

193, Gann & Gelfand, pj2.:_£i;t», p .220.?

Footnotes 194 to 200 or̂ rp-igi'..



53. 210
It finally circumvented the problem ty stating that the

Report would serve as a basis for further discussion without

saying -whether or not the principle of federation was accepted,

Griffiths explained eight ĵ ears later in a letter to The Times

that "a Labour Government regarded the decision on this matter,

■which inevitably affected the vfoole future destiny of these

peoples, as one which they themselves should take. Neither

we nor officials of the Colonial Service had any right to take

this highly important decision for them*n(^01)

194• See e.g. The Manchester Guardian and The Scotsman of 
June 14, 1951-, For criticism by individuals, see 
Creech Jones, op.cit,, p„13> Kirkwood, K. "The Proposed 
Fbderation of the Central African Territories, n(Mev: Africa, 
Pamphlet. No.21„ published in Johannesburg in 1951 by the 
South Africa Institute of Race Relations) Criticism of 'the 
conclusions continued even after federation had been 
established, see e.g. Jones, op0cit. pp,136 and 137? 
Kirkwood, K», "British Central Africa: Politics Under 
Federation" (in Annals of American Academy. Vol. 293,
1955)3 Leys & Pratt, op^cit, , p.22.

195, Op.cit.. p .13.

196, See The Daily Telegraph, 25 June, 1951*

197, Banda, H.K, and Nkumbula, Fb deration in Central Africa.
(195’1). Kb mo rand um is partly reproduced in Pike, John
G, Malawi: A Political and Economic History (London,

Pall Mall Press',” 19^377 pp. 114-115.

193. Gam & Gelfand, op.cit., p»221,

199. Ibid. p.220,

200. Ibid. p .221.

201. The Times (London), 24 September, 1959.



THE VICTORIA FALLS CONFERENCE OF 1951

In August (1951) the Secretary of State for the 

Colonies (Griffiths) and the Secretary of State for Common- 

wealth Relations (Gordon-Walker) visited Central Africa-to--see 

things for themselves, Ihe two Secretaries planned to climax 

their visit with a confercnce at the Victoria Falls at which

they wanted the Central Africans to take a decision for

themselves. In Nyasaland and Northern Ehodesia they listened 

to strong African opposition and wore told ty the Congresses, 

that they would not attend the Victoria Falls conference.

They also found considerable opposition from Africans in 

Southern Ehodesia, Ihe Southern Rhodesian Africans opposed 

federation if it meant extending the Southern Rhodesian African 

policy to the North. Their attitude now, unlike that of 1933, 

was to accept federation with the North if it meant extension 

of the African policy of the North to Southern Rhode s ia ^ * ^

A link with the Union which they had advocated in 1933 was no

longer thinkable in the light of the African policy then

obtaining there.

The Conference opened at the Victoria Falls on- 
(20^1

September 18, All interested European parties wore there.

Plvo Africans (two from Northern Rhodesia and three from 

Nyasaland) were also present. This was the first time that 

Africans had come to the Victoria Falls to discuss closer 

association since conferences for that purpose started there in' 

1930, These Africans were not representatives of the Congresses, 

On federation it did not matter, however, which Africans 

attended. Congress and non-Congress members, chiefs and 

commoners, civil servants and non-civil servants, were all 

against federation. Ihe five Africans were, therefore, no 

exception. They had come to the Victoria Falls to oppose the 

plan,

Huggins warned the Conference against "Krugerism" and 

pointed out that there was need to preserve Western civilization

on the Continont^^^ ■ /  -
/

202, Ibid, . 14, September, 1951* Mr, (now Sir) Patrick Fletcher 
then Minister of Native Affairs) told Gordon Walker during \ 
the visit that in Southern Rhodesia African opposition did 
not count*. Ho was heavily criticized by British newspapers 
and told that it might not count in Salisbury but did so 1 
in London - see o,g. The Manchester Guardian. 13 September)

1951.
203, For a summary‘of this conference, see Gann & Gelfand, op. cit,

pp.22 (et. seq  ̂ Gann, op.cit., pp.411-13; Palley, op. cit.  ̂
Pi>>336 et.seq; Jones' op. cit, pp. 137 _et»seg Franklin, op.cit 1 
PP* 59-63; Mas on, Philip, Year of Decision *Rhodesia and 
Nyasaland in I960 (Oxford.Vl9^0)j CM3., 8573 - Report of the
1952' Conference (See below) p.37

204, Gann &. Gelfand, op.cit, p,221.



His M inister of Finance, Bigar VJhltchoad, eloquently gave th e  

economic benefits of. fode ra tio rlf  ̂ ^  Wblensky, propounded 

Rhodes's dictum bf f1cqu&l- rights fo r a l l  c iv i l is e d  men,”

/ifte r pointing out 'the tragedies l ik e ly  to emerge from black  

nationalism  in  the Gold Coast and -white nationalism  in  

South Africa, he urged the ‘ adoption o f ’ the p o lic y  of m ulti

ra cia lism  in  Central: A frica, • Kaleoln-Barrow, in  keeping with  

Nyasaland’s cauti6us approa-dV'to ;the issiie , told the Conference 

that the Europaans/in Nyssalond could no-, impose federation  

against the wishes, of the. A frican people' and-that the whites 

had made a mistake when they did  not' in v ite  Africans to the 

la s t  (194-3) Conference* John Moffat (who had replaced Gore- 

Browne) and;otter Europeans,representing A frican in terests  

warned against "ignoring A frican opposition and urged that 

,Afric,sn support -must be obtained*;.,. -Africans spoke l i t t l e  but

they le f t  the conference iri no doubt o f 'th eir strong opposition
1 • i

to federation. The Northern Rhodesian Africans, however, 

were prepared to consider federation once partnership had been 

defined and put into ope rat ion

On the other handj the Secretaries of State (p a rtic u la rly  

G r if f it h s )  were adamant on several issues.. A frican  

opposition was not to be overridden. ' They were to be talked  

into accepting federation, Ny as aland,; which the Southern 

Ehodesiandelegation wanted excluded from.the federation, was

to be included* Afi;icrji5:/were to;-be represented in  the
' ' (P0 7 ) - ' :L ! ^ tFederal P a r l i a / ; i e n t r T H e "  two. Ift ni's to rs; wanted the "cuckoo

M in iste rn to rejr*aine_, ffliey-did not-want the A frican A ffairs

Board rejjlaced'by $n Upper House as suggested by Huggins,

T h e.Secretaries.o f State refused to connit themselves and the

B rit is h  Government.that they had'accepted"federation without

discussing .[.'the la t t e r  , xyith their.. CabinStv colleagues and

probably in  Parliniiierit-i ,It  became c le a r that the

Conference would not achieve.the;re su lts expected by Huggins

in  the lig h t  of 1i'e/;unyiolding; a ltitu d e Qf'the Secretaries

of State on basic- issues <>. • i-.:-... • •••
i  .........  11 ~ ~ - • *----- • ~ i v— "■ . . .  i. .i.

205,
206, Ifeld.V"p0222; Gann, o p .cit . . ^p.jil2,.Eranklin says the 

two delegates "had been persuaded by,.the Chief  
Secretary and the Secretary fo r Native A ffa irs  to say 
that they would be prepared to consider the fed eral 
scheme as outlined in  the O f f ic ia ls 1 Report a fte r  
partnership had been defined and put in to  p ra ctice  with 
the land, protectorate and p o l it ic a l  safeguards,11 
o p .c it . pp„59-60o

207, For the deadlock reached on the in clu sio n  of Nyasaland, 
A frican representation and other matters, see Franklin, 
o p .c it ., pPo59-6lLeys and P ratt o p .c it . ,'pp. 31-325 
Gann & Gelfand, op, c i t .» pp„ 221 et.seq*,* Gann, op. c i t . 
pp. 4 H “2. Huggins, although inipressed by the fiv e  
Africans at the Conference was of the opinion that they 
were not yet ready to s i t  in  Parliament -  Gann & Gelfand 
p„222. Later Huggins s t a rt lin g ly  declared that i f  the 
Northern t e r r it o r ie s  sent Africans to the Federal P a rlia 
ment, Sthnc Bhoiesia would do the same _  Gann & Gel.p.223*

203. Gann, c ih ,, p. A ll,



C A „.*i -
f Huggins had, in fact, anticipated this. Ho had thought there ,215 

would be an election in Britain before the Conference and that 

the Labour Party would be defeated and the conference held 

under Conservative Secretaries of State, When it became clear 

that there would to no change of government he sought to post

pone it but failed*

YJhile the Conference was in session news came that the 

British Parliament had been dissolved. The Secreta* j.es, anxious 

to go hone for the election campaign, abruptly and inconclusive

ly brought the Conference to an end but with a connuniqu^on 

what had been d:’.scussed0 Ihe co/xiunique, after recapitulating 

the contents of the Officials 1 Report, stated that the 

Conference just concluded was not intended to reach final 

decisions on the natter; that with the exception of the 

Africans from Nyasaland and Northern Rhodesia (although the 

latter had agreed to reconsider the matter when partnership 

had been defined) all present were infavour of federation} 

that European and African partnership was the only policy 

workable; that British traditions and principles should be 

retained in the three territories; and that a federation would 

give advantages of common c omnunic at ions, research, defence, 

higher education and economic planning and development. It 

further stated that the Conference had agreed that since the 

fears of the Africans in Northern Ehodesia and Nyasaland were 

the main obstacle to the introduction of federation, in any 

further consideration of the natter the following should be 

recognized;

(1) "The protectorate status of tho two Northern 

^territories would be accepted and preserved, This(would 

exclude) any consideration now or in the future of amalgamation 

of the three territories unless a majority of the inhabitants 

of all three territories desired it,

(2) Land and land settlement questions in Northern 

Rhodesia and Ityasaland (would) remain ..as at present (subject 

to the ultimate authority of His Majesty's Government in the 

United Kingdom), the responsibility of the Territorial Govern

ment and Legislature in each territory and not of any federal 

authority. The land rights of the African people in Northern 

Ehodesia and Nyasaland (would) remain secured in accordance 

with the existing Orders in Council on the subject,

(3) The political advancement of the peoples of Northern 

Rhodesia and Nyasaland, both in local and Territorial Gove mo

ment, (would) remain as at present (subject to the ultimate 

authority of His Majesty’s Government in the United Kingdom), 

the responsibility of the Government and Legislature of each 

jferritory, and not of airj federal authority11 e These 

guarantees would be enshrined in the constitution.

Footnotes 209 on. page



U6.CWS Resulting from the Conforoncg 214

Hug-;:ins was incensed by tho inconclusivenoss of tho Conference.

He had expectod the Conference to cone to a definite decision.

He later described the Conference as having degenerated into 

a "mothers 1 society11 or a "native benefit society" presided 

over ty tho Secretary of State and attended by delegates in a 

"molotov spirit11 Welensky also later said of the

Conference: "We never got down and carried out the primary 

purpose of the mectin;;, to exr.sri.no the Officials report 

The outcome of tho Conference was not, however, completely 

negative,, Although the Secretaries of State had not publicly 

stated that the British Government would support federation, 

they had coixiitted themselves to federation on the lines 

recoixignded by the officials. 'Ihe language of the communique 

shoved this plainly. Further, agreement had been reached on a 

nun tor of subjects and provided solutions were found to African 

opposition and effective guarantees for African interests, 

there were no longer any other obstacles in the way of federation. 

While the Ministers did not agree with every argument put forward 

ty Huggins and his colleagues in favour of federation, they were 

greatly impressed ty the economic arguments, Ihey appreciated 

the South African threat but did not certainly see the Gold 

Coast position the way Huggins and Welensky saw it. On African 

opposition, the Secretaries were apparently not convinced that 

it was as big os it appeared on the surface. They suspected 

that in Northern Rhodesia it was due mainly to left-wing 

Europeans vhilo in Nyasaland it was all due to Dr, Banda’s 

influence from Eigland, The Secretaries wore also impressed 

ty the fact that for tho first time Africans and Europeans 

in Central .ifrica had come together to discuss their fu.ijjre'l

209, The communique is reproduced in full in Mansergh,
op.cit. , Vol. 11, No. 12o4-12£&; and also in Commonwealth 
Survey, No, 31 of 2o September, 1951> published ty the 
Central Office of Information (British), See also Ciiid, 
&573 of 1952, p.37- Report of the 1952 Conference,

P10
* Gann & Gelfand, op.cit., p, 224; Mas on, op. cit. , p. 2fl. 

For speeches ty Huggins referring to the Conference, 
see e.g., The Daily Telegraph, 6 Oc-' «, 1951; The 
Manchester Guardian, 22 Nov., 1951; The Johannesburg 
Star, 20 Nov., 1951*

211. N. R. Lorco Debates. 3 July, 1952,

91 P. For benefits from the conforonce and the impressions 
of the two Secretaries, sec Gann and Gelfand, op.cit. 
pp.22-3. See also Gann, op.cit. , p .412: Palley, op.cit. 
P .336; Cind. 3573 of 1952 op.cit.. Annex 11, SS.7 and 11. 
For Huggins's impressions of the African delegates and 
tho latter's impressions of Huggins, see Gann & Gelfand, 
op.cit., p .222.



i'lio tw  Secretaries reported favourably on jf’ederation■ to 215 

their colleaguei?'*"'^ The Labour Party, however, lost the 

general election and what they would have done had they won - 

it is now a question of opinion, Ihe new Government decided 

to go ahead with federation. On November 21, the new Secretary 

of State for the Colonies, Oliver Lyttelton (now Viscount 

Chandos), announced to Parliament  ̂that His Majesty's 

Government were in full agreement with the Victoria Falls 

Conference communique and that they were in favour of a 

scheme for federation on the general lines recommended by the 

Officials' Report, The announcement stated further that 

fedeipation would be in the best interests of Africans as well 

as other inhabitants in the three territories and that the 

Government undertook to ensure that the assurances in the 

Victoria Falls Communique regarding African interests would 

be embodied in a federal consitution. The Secretary of State 

ended the announcement by saying that further discussions and 

consultations as contemplated.in the Victoria Falls 

comnunique would be furthered*

The Dritish Government's argument in favour of establish

ing federation was now that withholding it would worsen race 

relations between Europeans and Africans and that that 

position would leave a vacuum of which the Afrikaners could 

take advantage!)?^ This fear was strengthened by an unpreced

ented increase of Afrikaner immigration into Southern and 

Northern lihodesia. It was thought in some quarters that the 

immigration was being subsidised for the purposes of weakening 

British influence, bu11re.eaingthe position and influence of 

the Union in Central Africa and providing wider support for 

the Union's African polic^P*^ Coincidentally, Afrikaners 

were at this time beginning to demand their own schools and 

the official use of their l a n g u a g e s A l l  these thirds 

were constantly being brought to the notice of London, A 

considerable number of people began to egress anxieties "that
/ol

there was danger from a "wooden horse11 built up within,11 

It will be recalled that the Victoria Falls conference had 

expressed grave concern at the dangers which would flow from 

the weakening or dilution of the British connection, traditions 

and principles in the three territories and had agreed that they 

should be so strengthened as to ensure that they continued to 

prevail. As far as the argument that withholding federation 

would worsen black-white relations was concerned, perhaps that 

was right, but its introduction eventually had the same 

effect.

213. Gann, ibid.,

214. Cmd„ u411 ~ Closer Association in Central Africa: State
ment by H.M.G, in the United Kin, -.aom; Housn of Commons 
Debates, Vol. 494, Col, 39^ 2i November. 1951.

Footnotes 215 ~ 210 on pag^ ,<23.6.
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Tho November 21 announcemont cl.oa.rocl the uncertainty.

Federation was to be implemented. What was left was to settle

the differences between London and Salisbury. In January,

1952, Huggins and the Governors of Northern Rhodesia and

Nyasaland flew to London to have informal talks with the

Secretary of Stato for the Colonies. At these informal talks

Huggins again suggested that r^asaland should be excluded,

Lyttelton is said to have banged the table and insisted that

it should be part of the federa Lyttelton also told

Huggins in no uncertain toms that the British Government
(2?0)

would not sanction amalgamation, ~ 7 Ihe Secretary further

refused to reduce tho number of African representatives in

the Federal Parliament; 'to let the civil service of the

territories te unified with that of the Federation; and to

give power to the Federal Government to veto legislation

inconsistent xuith the Preamble of the Federal Constitut

At the end of the informal talks it was announced that a

formal conference would take place in April to formulate a

draft scheme for the federation. Parliament was told that

the scheme prepared by the forthcoming conference would be

published and that a further conference would be held later

in the year to consider a detailed scheme before the question

of ratification or abandonment of such scheme was put to the 
(222)

four Governments, The informal conference had agreed on

a number of points which would serve as the basis of 

discussion at the .April Conference,

THE COMI^a^CE OF 1952

215. The officials had said: • ', , ,there can be no doubt that 
thinking Africans as well as Europeans in all the 
territories are becoming increasingly anxious about the 
course of native policy South of the Limpopc 11
Cmd, 0233, para, 32,

216, Creech Jones, op.cit,. p,ll,
21?, Ibid.
Zl'X Ibid.
219. Gann & Gelfand, op.cit., p .224; Gan, op.cit. % p ,413,

See also Welensky, op.cit, , p.43; Franck, ot>.cit, « 

p. 323.
220, Cmd,3573, op.cit..para o. The British Government issued

a formal statement part of which road: "Southern Rhodesia 
is a self-governing colony. Northern Ehodesia and 
Nyasaland are protectorates. If the three territories 
were to be amalgamated, they would all become merged in 
the new self-governing state. Northern Eiodosia and 
Nyasaland would thus lose their separate identity (which 
they would retain in a Federation) j and this would 
mean that His Majesty's Government would have to disregard 
obligations which ty virtue of treaty and otherwise ,̂ 
they assumed towards the two Northern Territories, This 
they cannot do,11 - ibid.

221, Gann, op.cit., pa  ̂ 413-414*
222. Ibid. 7



These vrere: t h a t  th e  F e d e r a l  f r a n c h is e  sh o u ld  be w r i t t e n  i n t o

the Constitution; that amendments to the Constitution should 

require a two-thirds majority and reservation for Her Majesty's 

approval; that the Constitution should contain a declaration 

of rights of the races (the declaration was to form part of 

the Preamble but be without legal force ) that immigration 

from outside the federation would be a federal responsibility, 

with the territories, however, having the control of movement 

within tho Federation to enable Southern Rhodesia to bar 

Indians from the North; and that there be a concurrent list 

of subjects in addition to the exclusive federal list. The 

"cuckoo" Minister was to disappear on the grounds, that it would 

be impossible to have a Minister not responsible to his 

colleagues. As a result of the disappearance of the Minister 

for African interes ts, the African Affairs Board was to be 

redesigned!^^ •

The Tories and the Socialists had at this stage become
(02i ^

sharply divided on the issue. The Tories had become

fully committed to federation, The Socialists, on the other 

hand, although not in principle opposed to federation as such, 

thought African consent was necessary before it could be 

established^^ It had become quite clear at this time that, 

although African opposition would be listened to, it had 

ceased to be an important factor on whether federation should 

be established or not,

Ihe Conference opened on April 23 as planned. The 

delegations included Africans from all the three territoriei^ 

Before the opening of the Conference, the various delegations 

held informal talks with the respective Secretaries of State 

at which formal invitations to the Conference were made, The 

Africans from the North turned down the Secretary of Stated 

invitation to attend the Conference, even as observers 

(although the Nyasaland Africans had at first agreed to attend 

as observers )^^7 ) rĵ e Northern Africans, therefore, boy

cotted the Conference(but remained in London for the 

duration of the Conference), The Conference, however, pro

ceeded without thlin?^ Southern Rhodesia still wanted a strong 

central government controlling a unified civil service and a 

bicameral legislature, Huggins and Welensky also wanted a 

federal police force to enforce federal laws, The British 

Government, on the other hand, wanted a decentralized govern

ment, and was opposed to a federal police force, pointing 

out that in Britain no problem had been experienced because 

the police force was in the hands of the local authorities. 

There was lively debate on the franchise, the African Affairs 

Board, the right of secession of a territory from the 

federation and the name of the federated territory. Secession 

was advocated ty the Southern Rhodesian opposition delegation, 

but Huggins and the United Kingdom delegation resisted it^^O ) 

Footnotes on page C^18.



223. See House of Commons Debates. 4 .March, 1952, See also 218 
Cmd. 8573 of 1952, op: cit. .

224. The following exchanges in the House of Connors on
March 4, 1952, in a debate on federation show the 
division: Sir P„ Macdonald (Tory) speaking in support
of the proposals said: "If they are not accepted (ty 
the Africans) we shall still have to go forward..It
is the duty and responsibility of this House to 
govern the territories or get out 11 - House of Commons 
Debates. Vol. 497, Col. 303, 4 March, 1952,
Mr, Griffiths (Labour) said: "The time has fpne when 
we can make decisions and, having made decisions, impose 
them. They must, now be made by agreement and. discussion." 
Ibid. . Col, 227. Mr, Simon (Tory): "If federation did 
not come about there would be a danger of Southern 
Ehodesia looking southwards instead of north-wards. "
Ibid,. Col0 2520 Mr, Brcckway (Labour) countered:
"There is one certain way of preventing the Ihodesians 
from joining the Union and that is to give the African 
peoples in Northern and Southern Rhodesia political 
rights " - ibid. Col„ 285. Mr. Griffiths (Labour) 
expressing the Labour Party's only objection to 
federation stated: "The federation of these territories 
is desirable in principle. 3he problem is hew to
achieve it with willing consent of the Africans "
ibid,, Col. 221u Mr. Alport (Tory) giving his party's 
view stated: "We must consult them, that is true, but 
we are under an obligation to act in good faithj and 
if it is the view of the House that federation is an 
advantage to Central Africa then surely we are under 
a moral obligation to make that decision and to stand 
ty the consequences " - ibid,, Col„ 312,

225. Ibid.

226. The Northern Ehodesian and Nyasaland Africans were 
drawn from the African representative Council and the 
African Protectorate Council respectively. Tie two 
Southern Ehodesian Africans were handpicked by Huggins.
They were J, Z„ Savanhu, editor of the .African Weekly,
published ty African Newspapers Ltd., in Salisbury, and
J, M„ N, Nkomo, who later became leader of four 
successive nationalist organizations (i.e. African 
National Congress banned in 1959; National Democratic 
Party, banned in 1961, Zimbabwe African People's Union, 
banned in 1962, and the People 's Caretaker Council, 
banned in 1964 )

237. Cmd., 8573, op^cit; para, 11.

238. For their reasons for boycotting the Conference  ̂ see 
their letter to The Times (London), April, 29 j 1952,
The letter is dominated by expressions of fear of the 
extension of Southern Hhodesia's political, jeonomic‘ 
and social discriminat&icy policies to the North0 Mr„ 
Griffiths, justifying their boycott in the House, stated 
that they were " still very apprehensive lest attendance 
at the Conference be taken to imply that they accept
Pbderation even in principle. Also they fear that Her 
Majesty's Government has already decided to go through 
with Federation notwithstanding unanimous opposition "
House of Commons Debates, Yol. 499* 1237; 29 April,
1952, (Griffiths),

229. Lyttelton replying to a suggestion ty Griffiths that the 
Conference should not go on in the absence of the 
Africans said: "It is quite intolerable to suggest that 
we should not proceed with the Conference be aviso two of 
the three territories were not represented tv African 
delegates 0 Hiat would go further than a ,reto or.’, a 
decision,, It. v.ould be a veto on a discussion . 11 H^use
of Commons Deb, Ibid. > Col, 1258r.

230. Gann, op.cit. 414> Gann &. Gelfand, on, : p ,225?

61.



IHE PROPOSED CONSTITUTION.

Ihe Conference produced a Federal Draft. Scheme, containing 

detailed proposals for the federal constitution. Three other 

subsidiary reports were later produced tty Commissions which 

had been set up by the Conference to examine in more detail the 

fiscal, judicial and civil service structur*^?^ Ihe Federal 

Draft Scheme opened with a set of principles Wiich -was to be 

included in the preamble to the final constitution, Ihese 

were: that the three territories "were the rightful home of all

tfeeir lawful inhabitants; that the association of the 

territories in a federation would conduce to the security, 

advancement and welfare of all their inhabitants; that Southern 

Rhodesia would continue to enjoy self-government as a member 

of the federation; and that Northern Rhodesia and Nyasaland 

would continue,, under the protection of Her Majesty, to enjoy 

separate Governments responsible among other matters for local 

and territorial political advancement, so long as their 

respective peoples so desired. It can be seen that the 

recitals to be included in the Preamble were intended to assure 

both Africans and Europeans of their rights'. The declaration 

that the three territories were the rightful home of all the 

lawful inhabitants whatever their origin was, no doubt, 

intended to allay the fears of Europeans in Northern Ehodesia 

and Nyasaland, particularly in the fomer, that they would 

not be politically squeezed out through the doctrine of 

paramountcy of African interests. Southern Rhodesian 

Europeans -who feared the loss of self-government vere to get 

comfort from the fact that the country would remain self- 

governing, Africans in Northern Rhodesia and Nyasaland, on 

the other hand, were to be equally comforted by the facts that 

their countries would remain protectorates 'under the United 

Kingdom Government and that their political advancement would 

be the responsibility of the territorial Government,

(231)

231. Draft Federal Scheme; Report of the Conference Held 
in London in April and May. 1952. '(Cmd, 8573 of 
1952)'." London, H . 0, 1952- T

232, Draft Federal Scheme; Report of the Fiscal Commission
(Cmd, 8672 of 1952), Draft Federal. Scheme: Report of
the Judicial Commission (Cmd7 8671 of 1952).'
Draft Federal Scheme; Report of the Civil Service 
Preparatory Commission (Cmd3 8673 of 1952) ..'London,
H.M.S.0. 1952.)



Ihe federation was to be called the "lbderation of 
(233)

Rhodesia and Nyasaland" . and not "British Central Africa"

as the officials had suggested. During the debate on the■

name, some Southern RhodesiaAdelegates had suggested that

the name be the "Kingdom of Hiodesia and Nyasaland" on the

grounds that this would allay the fears of the Africans and

at the same time be popular with European loyalists

The Federation was to have a unicameral Legislature coup rising

tho Governor General (representing the Queen and acting in

tho sane capacity as the Queen in Britain) ^^5) 35
members The distribution of the 35 members ̂ 7 )  an^ 0f

the 26 elected menberl^^ remained as recommended by the

Officials and so was the mode of their election at the first 
(239)

election, thereafter a federal franchise was to apply

in Southern and Northern Hiodesia but not in Nyasaland where 

the local franchise was to continue until the territory’s 

Legislative Council passed a resolution requesting the Fbderal 

Legislature to extend the federal franchise law to the 

t e r r i t o r y T h e  nuniier of Members to represent African 

interests remainec^^as the officials had recommended but 

more details were given regarding their election and 

nomination, Ihe two Africans from each of the Northern 

Territories wore to be elooted by a body designated by the 

Governor of each territory as representative of Africans and 

these were to be the African Representative Council in 

Northern Ehodesia and the African Protectorate Council in 

N y a s a l a n d T h e  two Europeans (one from Northern Ehodesia 

and one from Nyasaland) representing African interests were 

to be appointed by the Governor of each territo^y^^as the 

Officials had recommended. In Southern Ehodesia the three 

Members were to be elected in accordance with regulations to 

be made by the Governor of Southern Ehodesia. The 

regulations were to provide for the election of two Africans 

and one Europe an

233* Cmd, &573, op.cit. . Chapter 1, para, 2.
234, Gann & Gelfand, op.cit. . p .225: Gann, op.cit,, p .414*
235. Cmd, 8573, op.cit* Chapter 11, Part 1, para. 1,
236, Ibidl- Chap. 11, Part 3, para. 1 (l),
237. Ibid. Chap, 11, Part 3* para, 1 ‘ (l) and para, 14 (l)*
233. Ibid. Chap. 11. Part 3, para. 20
239* Ibid.,Chap. 11, Part 3> paras, 3 and 4»
240. Ibid..para. 5.
241. Ibid.. para. 6.
242. Ibid., paras, 10 and 11 and footnote 23 on p, 17.
243. Ibid. . para. 14 (2)*
244. Ibid. para, 9. Note that the Draft Scheme did not 

"specifically mention the race of the Members from 
Nyasaland and Northern Rhodesia. The recomjnandation 
of the Officials on this matter must have been 
tacitly accepted.



3his was a departure from the rocommendation of the Officials 92I

W10 had not specified the race of the three Members and had

suggested that they be appointed ty the Governor from lists

submitted by certain organizations and the Native Affairs

Department. Since there 'were no qualifications laid down for

both the elected and appointed members for African interests

in existing electoral laws  ̂ the Draft Scheme provided for

such qualifications. In Southern Rhodesia they ■were to be

citizens while in Northern Hhodesia and Nyasaland they were to

be either British subjects or British protected persons

The Federal Legislature was to have power to make laws from

two lists of subjects - the Exclusive list (subjects within
f 2ii6 ̂

the jurisdiction of the Federal Legislature only)' and the 

Concurrent List (subjects on viiich both the Federal and
(2}n\

Territorial Legislatures could make laws)0 .Powers not 

included in the two Lists were to be teritcrials Ihe Jfederal 

Legislature was to have power to delegate generally or 

specially matters in the Exclusive List to the Territorial 

Legislatures.^" ' Ihe Territorial Legislatures were to be 

equally competent to delegate matters within their exclusive 

jurisdiction to the Pbderal Legislature.^^ Delegation by 

either Legislature could be revoked Wiere, on subjects 

falling under the Concurrent List, legislation of a Territorial 

Legislature was inconsistent with federal legislation, the 

latter was to prevail to the extent of the inconsistency,

Chapter 111 of the Draft Scheme deal-h with legislation 

and procedure. The most important provision unler this 

Chapter was the reservation of certain Bills by the Governor- 

General for the signification of Her Majesty's pleasure. The 

Bills to be covered ty this provision were to be:

(a) any Bill which revoked or amended any provision of the 

Constitution or was inconsistent with or repugnant to the 

Constitution:

(b) any Bill required to be reserved ty the African Affairs 

Eoard (see below); and

(c) any Bill that concerned the electoral law.

In addition to these, the Governor-General v.'ês also to be

required ty Rcyal Instructions to reserve the following Bills!

Any Bill provisions of which appeared inconsistent with

obligations of Her Majesty under international law; any

Bill wherefcy any grant of land or money or other donation

might be made to him (the Governor-General)_. and any Bill

containing provisions to which Her Majesty's assent had once
(253)

been refused or which had been disallowed by Her Majesty.

Her Majesty was to have power to disallow a Federal law at 

any time within tv^lve months after it had been assented to 

ty the Governor - General,

Footnotes 245 - 254 on page 1 ££2



Chapter Vf of the Scheme contained provisions on the 

Executive. The Executive was to comprise the Governor-General, 

appointed by Her Majesty, the Prime Minister and the other 

Minis teri?'*'^ The Prime Minister and' the other Ministers were 

to be appointed ty the Governor^Jeneralf^^^ The Governor- 

General was to act on the advice of the Council of Ministers 

(i.e. the Prime Minister and the other Ministers) save in . 

those instances inhere the Constitution gave hir.i discretion^'^

The cuckoo Minister had disappeared. This, it will be remembered, 

had been agreed to at the January informal conference and the 

question was not even debated at the April Conference.

Provisions regarding the controversial African Affairs

Board were dealt with in Chapter V. The composition of the

Board had radically been changed from that re comended ty the

Officialsl^^ The officials, it will be recollected, had

recommended a Board of nine members and a chairman who was to

be the Minister of African Interests, While the Chairman was

to be drawn from among the Members representing African

interests in the Federal Assembly, the other Msmbers were to be

the Secretaries of Native Affairs from the three territories,

one elected or unofficial member from each of the territorial

legislatures and three Africans, one appointed from each

territory. The Board as contained in the Draft Scheme was to
(259)

consist of a chairman and six ordinary members; No person

who was a member of the Jtederal Assembly or a Territorial

Legislature or a public officer was to qualify as chairman of

the Board, The Chairman was to be such person as the

Governor^ General, in his discretion, might, with the approval
(o£\~\ ^

of the Secretary of State> appoint; The ordinary Members

of the Board (two front each territory) were to be nominated by 

the territorial Governors and appointed ty the Governor-General 

of the two members from each territory one was to be an African 

and the other a European, The Chairman and the ordinary 

members were to cease to be Members if their appointment was 

revoked by the Governor-General, with the approval of the 

Secretary of State, or at the termination of the period which 

might be specified in the instrument of appointment, or if  a 

member became a JYfember of the Federal Assembly, or of a 

Territorial Legislature or if  he became a public officer or if
(26^

he resigned his position;

245* Ibid.. paras* 7 and 3,
2ij6, Ibid,, para. 2 (l), e.g, external affairs, defence, immigration.
247, Ibid. . para. 2 (2), e.g,deportation,marketing boards and

bankruptcy,
246. Ibid., para. 3 (l), (2) (6).
249* Ibid.. para. 3 (2) (c)
250. Ibid.. para 3 (3)*
251. Ibid.. para 2 (2).
252. Chapter 111, para. 6 (l).
253* Ibid. , para. 6 (2).
254. Ibid.. para. 7.
255. Ibid.. Chapter IV, paras. 1, and 4.
256. Ibid., para 4 CO. (257-263 overpage.)



The Board's functions remained substantially the same bat 223 

with a significant change in one respect which will be pointed 

out below. Its general function was to be to make to the Prime 

Minister (or through him to the Executive Council) 

representations in relation to any mtter within the ^

legislative or executive competence of the federation-' .as the 

Board might consider to be desirable in the interests of 

Africans, ^  It was also to assist territorial Governments 

if so requested in matters affecting Africans ̂ 5 )  ^  elation

to legislation the Board was to be given a copy of any Bill 

for consideration before it was introduced in the Jfederal 

Assembly unless the Governor-General, in his discretion, 

certified in writing that such a Bill was of a nature that it 

would not be in the public interest to publish it before its 

introduction or the Bill was too urgent to, permit a copy being 

sent to the Board before its introduction in the Assembly, A 

Bill was to iiiolude the draft of a Dill which it was proposed to 

introduce in the Federal Assembly, } If the Board considered 

that a Bill or a subordinate law ("subordinate law" was defined 

as meaning an instrument with the force of law made in the 

exercise of power conferred ty a law of the Ffederal Legisl^u-fQ, 

was a differentiating measure ("differentiating measure" was 

defined as meaning a Bill or subordinate law by which Africans 

were subjected or made liable to any conditions, restrictions 

or disabilities disadvantageous to them to which Europeans 

were not also subjected or made liable, or which might in its 

practical application have a like effect ), it might send 

to the Prime Minister a notice in writing to that effect,

stating therein why in its opinion the Bill or subordinate law
% ( Q ̂

was a differentiating measure. Such notice was to be

delivered at the latest before the Bill received the Governor- 
( 07 o')

General!s assent^ 7 A notice concerning a subordinate law 

could te sent at any tire within thirty days after the public

ation of the l a w ^ ^  Any such objection could be withdrawn 

at any timsc2^

257* Ibid. , para0 6,
25S, See . above 3
259, Cmd„ o573> op.cit,. Chapter V, para, 1 (l),
260, Ibid, , para, 1' (2).
261, Ibid, , para* 2B
262, Ibid... para, 3.
263, Ibid., para. 4,
264, Ibid. . para, 5 (l).
265, Ibid. . para* 5 (2),
266, Ibid. , para, 6 (l).
267, Ibid..
263. Ibid.
269. Ibid. .para, 6 (3 ) (l)«
270. Ibid. parae 6 (3) (2) (a)
271. Ibid, parao 6 (3) (2) (b).
272. Ibid0, para. 6 (4),



67. Where the Prime Minister received the notice of 224

objection before the Bill was introduced arid it was thereafter 

introduced, tho notice was to be tabled inj^sembly when 

introducing the Bill. If  notice was received after the Bill had 

already been introduced (whether already passed or not) the 

notice was to be tabled as soon as was practicable after re^eZ^l, 

If  the Assembly passed a Bill objected to or if  the notice of 

objection was received after a Bill had been passed then the 

objection notice was to be placed before the Governor-General 

when the Rill was presented to him for assentl^^ Ihe Governor- 

General was then to reserve the Bill for the signification of 

Her Majesty's pleasure and send the notice of objection with the 

Bill to the Secretary of State The Governor-General could

however, in his discretion, assent to the Bill if  he was 

satisfied, upon representations ty the Prime Minister, that it . 

was essential in the public interest that the Rill be brought 

into immediate operation£  ̂ The Governor-General was, 

however, in this case, to send the notice of objection and the

statement of his reasons for assenting to the Bill to the
(277) . .

Secretary of State. It should be noted that the provision

of putting a law into effect which had been objected to before

sending it to the Secretary of State did not apply to Bills

regarding those matters which the Constitution required to be

reserved before promulgation?^ In the case of subordinate

law, the Prime Minister, on receipt of the objection notice,

was to send it and his coiinents to the Governor-General.

The Governor-Genoral' was then to pass the notice and the Prime

Minister's comments to the Secretary of S t a t e T h e

Secretary of State could then disallow the subordinate law

within twelve months of his receipt of the notice, If

disallowed, the law was to cease to have effect on a date

published in tho Gazette ty the Governor-General but without

prejudice to acts already done under such law or to the enact-
( 2S2l 

ment of a new law.

para. 6 (5) (l) 
para. 6 (5 ) (2) 
para. 6 (5) (3) 

para 6 (5) (4) 
para. 6 (5) (4)
P. 32.
para 6 (6) (l). 
para. 6 (6) (2) (a), 
para, 6 (6) (2) (a), 
para. 6 (6) (2) (b).



In examining the powers of the Board in relation to legislation* 225

it -will be seen that a significant change had been made to the

powers suggested by the Officials. The Board was now to watch

over and comment on differentiating measures which imposed

disabilities on Africans, Ihe Officials had re comended that

it should comment on legislation "detrimental to African

interests,” Ihe Officials recommendation would have given the

Board wider powrs since it would have been able to comment on

legislation which; although not expressly differentiating, was

likely to operate to the detriment of the Africans, The new

prevision limited the Board's comments to legislation which

differentiated in its wordi&g?^ Statutes not differentiating

in wording but so doing in operation were later put on the

Federal Statute Book without the Board being able to challenge

them. Exam pies of such laws were the Defence Act and the

regulations made under it. Although there was no differentiation

ex facie the Act, it was implemented in a differentiating

manner in that Africans could not rise to commissioned ranks.

It is possible that the change to the formulation suggested ty .

the Officials was made without its significance being realised.

The Draft Scheme also contained provisions on financi^^

the public servi^i^^and the judicia^?^ Regarding the

judiciary, there was to be a federal supreme Court carposed

of a President and such other judges as the Governor-General was 
(287)

to appoint. One such judge could te designated Vice-.

P r e s id io  The judges were to be removed only for

misbehaviour and after an address from the Assembly praying for

such removed ̂  The Court was to have original jurisdiction

in proceedings between territorial Governments or a territorial

Government and the Federal Government and in such other

matters as were to be prescribed by l a 4 v ^  The Court was

also to have appellate jurisdiction in cases from its own

original side as would be provided by federal law and from the

territorial High Courts as would be prescribed by territorial 
(291)

law. Fbderal criminal law was to be administered by

territorial courts as if  it were territorial law.

The last Chapter of the Draft Scheme - Chapter IX - 

contained such miscellaneous subjects as adaptation of the 

existing rights under the Lewanika Concession (these were to be 

safeguarded by the Constitution); penalty for voting or 

sitting when unqualified to do so: tabling of laws .in the 

Territorial Legislatures; and amendment of the Constitution,

Bills amending the constitution were to require a two-thrinds 

majority of the total membership of the fbderal Assembly,

Such amendments were to be reserved for the signification of 

Her Majesty's pleasure. Such signification was to be effected 

ty Order in Council, Power to amend the Constitution was to 

include the power to establish a second chamber.

Footnotes for 2£B - 291 on page 2-2̂



The Draft Scheme was presented to the British Parliament on 

June 18, 19^292) and published at the same time in Central

Africa, In presenting the White Paper to the House of Cojnnons,

the Secretary of State for the Colonies stated: "The Federal

proposals published today take full and fair account of

interests of all the inhabitants of Southern Hhodesia, Northein

Ehodesia and Nyasaland, Ihey offer the framework of a new

political organism which we believe will satisfy the needs

of Central Africa and promote the welfare of the three

Territories and all their inhabitants" (293) Same

time, Huggins, in a debate on the White Paper told his

Legislative Assembly: "We must be certain in our minds whether,

if W3 failed tc take advantage of the tremendous opportunities

which be -within our grasp for fear of taking a leap forward

into the future, we would not bo betraying our trust, our
(29 A)

heritage, our Bnpire traditions and descendants,"'

283, See House of Commons Debates, Vol. 504, Col 8812, 24 
July, 1952, where the difference in wording as regards 
the Board’s function was pointed out by the Labour 
ex-Secretary of State, See also FVanck, op.cit. ,
pp, 48-49, where the significance of the change is 
pointed out,

284, Cmd* 8573, op*cit.. Chapter VI, See also Cmd, 8672 of
1952, op.cit.

2^5. Ibid.. Chap, Vll. See also Cmd. 8673 of 1952, op.cit. -

286, Ibid. . Chap, Till, See also Cmd, 8671 of 1952, op.cit,

267. Ibid., Chap, Till, para, 1 (l).

288, Ibid., Para, 1 (l),

289, Ibid, « para. 1 (2)

290, Ibid. . para, 3.

291, Ibid. . para. 5<

292, Criris. 3#71, 8672 and 8673 were presented to Parliament
on 29 Octobeip, 1952, It was at this time that it was
announced that the final conference which was to be
held that year (1952) would not be held until the 
following year,

293, House of Commons Debates. 19 June, 1952, Col, 1204,

294, For the full debate, see Hansard. 23 June, 1952, et.seq.



Views Ai tor tlii-! Cclii'ui'o.ucu ^ *

Ihe fact that it was now a foregone conclusion that 

federation would be established generated a lot of activity 

among the pro-fedcration and the anti-federation elements.

In Britain, while the Government was now fully committed to 

federation, the Opposition still opposed it vigorously. The 

press was 'divided, Ihe Sunday Times. Daily Telegraph. Daily 

Express. Yorkshire Post. Nottingham Guardian. Birmingham Post 

and Newcastle Journal supported federation, Ihe Time's.

Manchester Guardian. Daily Mirror. Daily Herald. Observer,

Daily Worker. Western Mail. Scotsman and Glasgow Herald were 

critical of federation, some'of them to a point of hostility 

towards the project ̂ ^ 0  other papers, like the News 

supported federation with reservations. The movement most 

active in favour of federation was tho United Central Africa , 

Association formed that year (1952) to promote federation and 

which operated both in the United Kingdom and in Central 

Africi?9^  To this must be added the Conservative 

and the Capricorn Africa SccietyP^  Stoutly against 

federation were the Africa Bureaup^^ J&bian Society,^302!; - <3. ....

295. Gann, op.cit. . p.41&* '• Note "Their Combined circulation 
was 5,317,500) - ibid.

296. Ibid. Their combined circuitstion was 7, 645, 700 - ibid,

297. Its circulating was 1,390,000 - ibid,

290* It published a lot of literature‘between its formation in 
1952 and its disbandment in 1953 - e.g. Lord Riverton, 
African Opportunity: ROsin, Muriel  ̂ The Intelligent . . 
Woman's Guide to - Fbderation and the White Paper: Central 
African Federation: A Test of African Opinion:' Birth'
‘of "a Nation: The British PurposeTn Central Africa and 
the Central African Federation: The Only Way to
Partnership Between the Races: Reynolds, Rex̂  A Reference 
Book for Speakers on Federation and the White Paper:
A Study of the Proposals and the Arguments For and 
Against Thera, See also lihodesia HersLd of April 3, I959f 
for the Association's views,

299, See A Bi-monthly Survey of Commonwealth and Colonial'
Affairs (published ty the Conservative Research Dept, 
and the Conservative overseas Bureau) Nos, 2 and 3 ■
(special issue June 20, 1952), Nos, 4, 5, and-6 
(Revised Special issue, Dec, 31, 1952) and Nos, 3 & 9,

300, This organisation "was formed in 1959. It wanted a larger 
grouping of States covering Central Africa, East Africa

. as well as Angola, Mozambique and the ‘ Belgian Congo. It 
supported federation as the first step towards this. Its 
publications included: Greater Rhodesia: The London .
Proposals Examined (1951): 'Die Capricorn Convention (1952) 
What would have Rhodes Done7 (1952): Appendix to ihe 
Capricorn Declarations and the Capricorn Conventions 
The Society's Notes in its Race Relations Policy (l952 )

301, The Bureau published, among other literature, the follow
ing: Crecch^Jonos, African challenge: The Fallacy of 
Federation' ( 1 9 5 2 A Petition to Her Majesty Queen 
Elizabeth 11. Against federation Made by Chiefs and 
Citizens of Nyasaland With A Posscript by A. -Creech-Jones. 
T1953). Together with the Central Africa Committee, The 
Racial Unity and the National Peace Council (all three 
also anti-federation) they published: Our.. Tr.uskjL.n
Central Africa A Study .of the Scheme for Central African 
federation (1953, The Bureau's. Information Digest also con
tained' articles against federation*



71* and tho Church of Scotland. (303) To those must be added the 223 

Labour Party ̂ ^ a n d  the Liberal Party^0^ i n  general.

In Central Africa, European opposition to federation was

encountered mainly in Southern Rhodesia* Stcckil, the Leader

of the Opposition, denounced the conclusions of the Conference

and described then as amounting to Southern Rhodesia’s

virtual loss of self-government and a return to Colonial

Office r u l e ^ ^  Charles Olley, an outspoken white spureraa-
(307)

cist, saw in Federation the end of white supremacy. Few.

whites opposed ftis scheme in Northern Rhodesia and Nyasaland,

Ihose who did were mostly missionaries^^ There was,

however, a large body of non-locally recruited white civil
(309)

servants who \;ere opposed to federation but, as public 

servants, their opposition could not be publicly voiced. The 

Governor of Nyasaland was a lukewarm supporter, Pbr

different reasons opposition also cans from Asians and

Coloureds who feared the policies of the Southern Ehodesia 

Government;,

302, The Society’s Colonial Bureau, published, for instance* 
“Ofltish Central Africa (1951)* Venture (a journal of the Bureau - 
special number entitled East and Central Africa (August/Sept,
1952):Advance to Democracy. A Report to the Fabian Colonial 
Bureau on the J]nr>li cations of 1 Partners hip1 in Multi radial 
Societies (Controversy Series Number 8, June, 1952),

303* See Bulletins No. 1 of March 1953 and No, 2 of May, 1953., 
ojfTthe Scottish Council for African Questions,,

Ihe Party on its own published very little but very much 
used the organs of the Fabian Society*

305. Its principal publication was; Platform Points: Central 
African Pbderation (July, 1952)c

306. See his speech in the Legislative Assembly, Hansard. 23 
June, 19520
307. Olley vigorously, denounced federation verbally and in
writing - sen issues of the Rhodesia Monthly Review. (1950-53) 
which Olley published* Olley led the White Rhodesia Council 
(formed in 19£9) a white supremacist organisation strongly 
opposed to federation. The organization published: Dominion 
Status versus Federation (mineographed) 100 Facts Against
Pb deration; The Case of the Tflfriite Rhodesia Council, Two other 
organizations - the Rhodesia Association and the Rhodesia 
League also opposed Federation* For the views of the Rhodesia 
Association, see New Rhodesia. April 8, 1953, and for those'of 
the League, see Ehodesia Herald, March 26 and April 7, 1953*
308. For the views of the various churches, see Gann, op.cit.

§ 7  iaO-23*
309. Ibid., PoA27r See House of Connors Debates, Vol.629,Col.434,
2 ..'NcvTl^Oa whore Major.Wall alleged that a number of Colonial 
Officials never really supported federation or tried to make 
it work. See also Federal Hansard, Vol. XIV, Col.3239, et.seq.
26 October, I960, where Mr„ R<,L, Moffat, a European Member 
representing African interests, who was then a District 
Connissioner in Northern Rhodesia at the time of the Campaign, 
stated that perhaps the majority of the District Commissioners 
were in favour of the federation but that some were not, Mr, 
Moffat said he himself was not in' favour and did not put the 
federation case to the Africans as was required by him ty his 
superior. He explained the reasons for his action. See
also in the same Hansard, a speech ty IIrs6 Rosin blaming the 
Colonial office for tho failure of its officials in Northern 
Rhodesia and Ny?.saland to e:xplain federation.

(See page 229 for footnotes 3l0.13ll-,3*’2).,



The Congresses, in a desperate bid to stop what they considered 

Her Majesty’s attest to dishonour protectorate treaties signed 

between their granfathers and Queen -Victoria, rallied the 

African population behind then and unleashed extensive anti

federation propaganda for internal and external consumptio^^ 

Nyasaland chiefs drew up a petition to tho Queen, reminding 

her of the treaties and praying that she intervene to stop 

federation, (315) ^ delegation of the chiefs flew to London to

present the petition to the Queen, Ihey were, however, unable 

to obtain an audience with the Queen and the petition was

310, See an attack on him in East Africa and Rhodesia, 7th 
August, 1952, See also tenarks by Welensky that the 
attitude of the Northern Governments towards the Federal 
Government changed only after Sir Evelyn Home and Sir 
Robert Arndtage had become Governors of Northern Rhodesia 
and Nyasaland respectively - Federal Newsletter, No,45
of 1960o

311, For views of Asians, see Rhodesia Herald. Sept, 1952: 
Report of the Central African Asian Conference (held at 
Limbe between July 26 and 2EJ, 1952) (mimeographed).

312, For their views, see Rhodesia Herald, August 18, 1951# 
Sept, 1, 1951 and January 5, 1953.

313, For African opposition at this time, See Gann, op.cit. 
pp. -423-27.

314* Ihe two Congresses published no sophisticated literature 
but the following illustrates the thinking of the two 
organisations at the time. Literature ty the Northern 
Rhodesia African National Congress: - The President’s 
State rant at Mapoloto and Delegates Conference (Mimeo.); 
Proposed Constitution for a Self-Governiry; State of 
Northern Rhodesia As Adopted Dy the Chiefs in Conference 
(1952) (HLfiBo) ; The President‘s Statement On the Effects 
of the National Days of Prayer (1953) (Mimeo); 'Ihe "* 
President's Statement on the White Paper of January,
1953- (1953) (MemeoJ; Congress News (the mouthorKan of 
.the. Organisation - it later became Congress circular) 
Literature by the Nyasaland African National Congress 
Memorandum of the Nyasaland Congress (Salisbury Branch) 
on the Federation of Nyasaland and the Rhodesias (1951) 
(jbneo): Resolutions Passed By the Nyasaland African
National Congress (1953) (Msneo).

315. See A Petition to Her I-Ja.iesty Queen Elizabeth 11 Ar-ainst 
F ederation Made By Chiefs and citizens of Nyasaland With 
A Post-Script Dy A Creech-Jones (London, Africa Dureau,-
1953)

316,- See The Times (London) Pbb* 5, 1953* for a letter the 
Chiefs wrote to the newspaper before leaving,'

317* Gutheridge, op.cit.,- p, 216, quoting.

presented through the Colonial Secretar



In the midst cf this opposition, Huggins and. Welensky,

.aided ty the efficient machinery of the United Central Africa

Association, robustly defended federation. On the one hand,

they had to placate African fears and feelings and in doing

so they inf lammed Stockil and Olley. On the other hand, they

had to re-assure the Europeans in Southern Rhodesia that self-

government was not being traded for political expediency,

Ihe d ile m a  caused Welensky on one occasion, in  an attempt to

convince Europeans in Southern Rhodesia that there was no

danger in federation, to say: "On the one side is Mr, Charles

Olley of the White Rhodesia Council who says that federation

means the death of white supremacy; on.the other is Mr, Harry

Nkumbula (President of the Northern Rhodesia African National

Congress) who says that federation means the end of A frican

hopes of political supremacy, At times Huggins and

lifelensky made statements which were harmful to their cause in

the eyes of those who opposed federation on the ground that
(21Jj)

it was detrimental to Africans, Perhaps this was

inevitable, The Europeans had the vote and it -was they who .

could foil the scheme as well as dislodge Huggins from power,

Ihey needed more assurances than the vo teless A frican masses

whose opposition the two men thought would come to an end

once federation had been established.

In September, 1952, the Minister of State for the

Colonies, Henry Hopkinson, visited Central /ifrica to see

things for himself. Earlier, the Leader of the Opposition,

Clement At lee, had also visited Central Africa for the same 
(319)purpose, 1 Hopkinson,who was an enthusiast of federation,

shocked these who were opposed to federation on his return

to Britain by declaring that although African opposition was

s t i l l  very strong, ninety per cent o f the Africans did  not

understand the issues involved, Ihe Minister was rapped on
(320)

the knuckles by the press for this statement.

310, Huggins for instance, told a meeting of the United
Central Africa Association that there was no need to
fear a black Parliament, "...the whole thing is 
fantastic; it would not happen in fifty or sixty years", 
Further assuring thorn he said Europeans were the ones 
making tho laws and that they could err ire tb^ir 
survival by, for instance, raising qualifications if 
too many Africans registered as voters.- Johannesburg 
Star, 29 July, 1953. The African Affairs Board, 
intended to safeguard African interests, was called ty 
Huggins :"A little piece of Gilbert and Sullivan which 
would make very little difference "-Ihe Times (London)
13 October, 1952, For this belittling of the safe
guards, he was attacked ty the‘Archbishop of Canter
bury - ibid., October 20, 1952.

319. For Atlee's rather cautious assessment of the position,
see his statement in the Daily Herald and the
Johannesburg Star of September 8, 1952* See also the 
Rhodesia Herald of that date,

320* See The Tl,.:es '(London) of 13,14^ 16 Aug., 1952: Scotsman.

13 Aug., 1952,



Ihe final conference opened in London in January 1953,

as planned. 2he usual delegations attended but no Africans

did. The work of the Conference was to consider the Draft

Scheme in  the l ig h t  of the sub sid iary reports produced try the

three Cammissions set up by the 1952 Conference and to make

tho necessary amendments to the Draft Scheme where necessary.

The Conference resulted in the publication of two documents -

a general report of thr; C o n f e r e n c e P ^ a n l  a revised Draft

Cons titutioil^2^  for- the Federation. A number of alterations

wore made to the Draft Scheme. Some modifications of the

Exclusive and Concurrent Legislative lists were adopted

The composition of the Legislature and the distribution of

the twenty-six ordinary seats and of the nino seats of members
(322)

representing /ifrican interests were not changed. Apart from 

providing for the appointment of an Acting Governor-General or 

a Governor-General^ Deputy, no changes were made to the 

structure of the Executive. ;

Farther changes were, however, made to the African

Affairs B o a r d P ^  Instead of being outside Parliament, tile

Board was now going to be a Standing Committee of the Assembly.

Its new composition was to be: (a) the two specially appointed

European Members charged with special responsibility for African

interests; (b) the Specially Elected European Msmber (Southern

Ehodesia) charged with special responsibility for African

interests; and (c) one Specially Elected African Member from

each of the three territories to be selected ty a majority

vote of the Specially Elected African and European Members.

The Board's general functions remained the same. Its

functions in relation to legislation also remained the same.

However, while the procedure of objection in relation to sub-
(326)

ordinate legislation did not change, J that in connection 

with Bills didP'4̂  Instead of sending the notice of objection 

to the Prime Minister^ the Board was now to lay a report on 

the Bill before the Assembly stating its reasons for saying 

that the Bill differentiated. Ihis could be done at any time 

during the passage of the Bill in the Assembly. After a Bill 

had been passed the Bosxd could still present a request in 

writing to the Speaker that the Bill be reserved for signific

ation cf Her Majesty’s pleasure on the grounds that it was a 

differentiating measure giving the reasons why the Bill was j. 

such a measure. If the decision to make the request was not 

unanimous, a statement to that effedt was also to be included*

On receiving the reques t, the Speaker was to have it 

delivered to the Governor-General at the time of the 

presentation of the B in  for assent, The powDrs of the . 

Governor-General on recoiving the Bill remained the same.
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75* No changes -were made to the provisions regarding the

legislative powers of the Federal Assembly and the procedure 
(328)

therewith. Provisions on finance, the public service and

the judiciary were now fully given in the light of the He^3£^
(330)

of the Fiscal, Public Service and Judicial Commissions, An

important provision was added to the provisions on amendment

of the Constitution, No amendments were to be made to the

Constitution until after ten years of its coming into operation

unless the legislatures of the three territories voted by

resolution to the draft Bill that they had no objection to the

amendment being made, It was further provided -that in not less

than seven years and in not more than nine years of the coming

into force of the Constitution, a conference was to be convened,

comprising delegates from the Federation, the three territories

and tho United Kingdom and choson ty the respective Governments,
(331)

for the purpose of reviewing the Constitution,

The views of the participants at the end of the 1953

Conference are concisely suraaerised in the last paragraph of

the introduction to the general report of the conference, signed

Iqy Viscount Swinton (Secretary of State for Commonwealth

Relations). Oliver Lyttelton (Secretary of State for the

Colonies), the Marquess of Salisbury (Lord President of the

Council), G. M. Huggins (Prime Minister of Southern Rhodesia),

G, M, Bennie (Governor of Northern Hhodesia) and G. F.T, Colty

(Governor of Nyasaland, The six declared:

"We have reached the moment of decision. Vie are 
convinced that a Rbderation on the lines proposed is 
the only practicable means by which the three Central 
African Territories can achieve security for the 
future and ensure the well-being and contentment of 
their peoples. Vfo believe that this Federal Scheme is 
a sound and a fair scheme which will, promote the 
essential interests of all the inhabitants of the three 
Territories, and 'that it should be carried through. "(332)

320a» Cmd. 0753 of 1 9 5 Report By the Conference on
Federation. Held in London in January, 1953.

320b. Cmi. 5754 of 1953^The Federal Scheme - Prepared Bv A
Conference Held in London in January, 1953.

321. Cmd. -8754. op.cit. , Chap, 2, Part 2.
322, Ibid., Part 3.

323. Ibid., Chap, IV*

324. Ibid,, Chape V*

325. Ibid., para, 58.
326. Ibid., paraS, 65-67-
327. Ibid., paras, 61-64.

328. Ibid., Chap. 111.

329. Curia. 0671. 0672 and 0673 of 1952, op.cit.

330. For consideration of these reports, .see CM). 0753 of

1953. PP. 10-21,
331. Cmd. 0754. Chap. IX, Part 3. For the Review Conference

in I960, gee Chape, 7 below.
332. Cmd. 0753, P, 7*
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‘Ihe results of the Coiiforence weredgain greeted with 233 

opposition in Britain and Central Africa* Last minute attempts 

to foil the scheme were launched, The Archbishop of Canter

bury, together with the Moderators of the Church of Scotlan^^) 

and the Free Church Fbderal Council wrote a letter to Ihe Times 

against going ahead with the scheme. In Northern Rhodesia, 

the African National Congress burned the White Paper at a 

rally as a sign of their dislike of the Federation and threat

ened that its imposition would be followed ty unresto^^ In 

Nyasaland, chiefs as already mentioned above, petitioned the 

Queen* Later, on the advice of Rev. Michael Scct'^ '^  the

chiefs and the African National Congress petitioned the United 
(’336')

Nations, ' Ray Stockil and Charles OUey warned the whites 

against accepting federation. In the' meantime, Huggins and 

Welensky, having gained what they had fought for for ygars, . 

were becoming more unguarded in their references to Afri^aiS*

333. 4 March, 1953.»

334. Chronology, Vol. IX, No, 7j p. 202: Walker, E.A.
A History of Southern Africa (London, Longmans, 1957?
3rd Ed.) ~p/ 262. ~

335. Rev. Scott was later deported from Nyasaland. For his 
views, see Scott, African Episode, (London, Africa 
Bureau, 1953).

336. Chronology, Vol. 1 %  No. 8, p .232$ Walter, op, cit.p. 063.

337. See, for instance, a speech made ty Huggins on January
29, 1953 and. reported in the Manchester Guardian,
30 Jan., 1953. For criticism of the speeches of 
Huggins referring to Africans at that tame, see a 
fetter ty , Profe Arthur Lewis to The Times (London)

2 March, 195 3o

338. House of Common Debates, Vol. 513, Col0 658, For his 
full speech, see Cols, 658 - 676.

339. Ibid,. Col„ 6?60 For his full speech* sse Cols0 
676-691,

340. For the full debate on the motion, see ibid., Cols, 

658-796.

341. This fear was later justified when Art* 29(7)  ̂ empower
ing Her Majesty’s Government to l e g is la t e  for the fed
eration if it appeared necessary, appeared in the final 
Constitution,

342. 25,570 voted in favour and 14,729 against? In percentages 
of the electorate, those in favour amounted to 63*45 and 
those against to 363 45. This was nearly the two-thirds 
that Stockil had demanded. For the results of this 
referendum, see Drew, J.D.C,. "The Four Southern Rhodesian 
ReferendumSoc" (in Occasional Papers of the National 
Archives of Rhodesia and Nyasaland, Vol. 1,_, June, I963) 
pp. 42-57; Chronology, Vol.‘IX,, No. 8, p, 234: Rotberg, 
op,cit . . p. 157, Walker, op.cit., p. 863; Gann, op.cit, 
p. 430„

343 and 344 at the bottom of page 7 £94



■APPROVAL OF THE.. DR(UjT.. CONSTITUTION 2’W ' *

On March 24, 1953, the Secretary of State for the 

Colonies moved in the House of Commons "that this House 

approves the proposals on Central African Federation as set 

out in Coraaand Papers $753 and 3 7 5 4 " Griffiths, the 

Opposition's spokesman on Colonial affairs, moved an amend

ment on behalf of the Opposition "that ’this House while 

recognising the advantages which may be ejected to accrue 

from the federation of the three Central African Territories, 

cannot approve the Federation Scheme in the form contained in 

Cocsaand Papers 0753 and 0754, which does not contain adequate

safeguards for African interests, and opposes the imposition
(339)

of the scheme against the will of the African people".

After a bitter debate the Government motion was, however,

carried ty 304 to 260 votesP^^

In Southern Rhodesia, the final scheme was referred to

a referendum in April. Ray Stockil  ̂ in a. last bid to prevent

the inevitable, had demanded that the scheme should only be

considered accepted if  two-thirds of the electorate voted for

it and that the referendum should be delayed until the

document had been completely finalised as there were still

some ambiguities which could result in alterations

Huggins turned down both these demands,. Ihe electorate
(3A2)

voted massively in favour of the scheme., In Northern

Rhodesia the Legislative Council accepted the scheme by 

seventeen votes to four - the four voting against being the

two African Members and the two Europeans representing
( ̂  h!3

African interests. The .Nyasaland Legislative Council

equally accepted the scheme.

Ihe acceptance of the Constitutional Draft by the United 

Kingdom Parliament and by the Southern Ihodesian electorate, 

and the Legislative Councils of Northern Rhodesia and Nyasa

land brought to an end decades of campaigning for the estab

lishment of some form of closer association in Central 

A fr ic a P ^  A new stage had coimenced - ice, that of putting 

the scheme into operation through the enactment of various

constitutional instruments ty Her Majesty in Council and the
(345)

United Kingdom Parliament*
. .j., ■ , ■ ..... -1 " ■■’■■"'T - ' • J - -'■

'Footnotes 3 3 & “ 342', soe page 76.

343. N. R. LeRco Debates. 17 & 18 April, 1953, PP. 27?142*
See also .Gann.'Ibid.. Chronology, IX, No, 9. p. 278;
Walker, op.cit. - p . . 863.

344. For accounts varying in detail of the closer association 
movement from early days to 1953.1 see generally the 
following; Gann, ibid. Gann & Gelfand,, cit . . Jones, 
op.cit,, Mason, op.cit.-. Franklin, op|0 ciW , Brets ford, 
op.cit.; Palley, op.cit.. Vfelensky, . opacit. . Gray, 
op.cit.; Pratt & Ley’s, op.cit.; Taylor &.Dvorin, op.cit. 
op.cit,; Gutheridge, op.cit.; Kirkwood., op.cit.; and’other 
literature quoted in this Chapter rot here mentioned.



CHAPTER SEKEN .

THE CONSTITUTION. LIKE AND DISSOLUTION OF THE FEDERATION

235

1. IHE CONSTITUTIONra. ■« i i.sa'a11 ^

In May, 1953, the Rhodesia and Nyasaland (Federation)

Bill was introduced, in the British Parliament^ On July,, 14 
(2)

the Bill became law. The Act empowered the Crown to enact 

legislation providing for the establishment of the Federation 

and of such authorities as might appear e:xpedient and the con- 

fterment of the necessary powers and duties on such authoritill. 

The Act also empowered the Crown, if  necessary or expedient, to 

amend the constitutions of the three territories so as to bring 

thorn into conformity with tho Federal Constitution^ In 

pursuance of the Act, the Crown, on August 1, issued the 

Federation of Bhodesia and Nyasaland (Constitution) 6trder in 

Council, 1 9 5 3 ^  Section 1 (1) of the Orc.ar established the 

Ride ration, Section 1 (2) provided that Chapters 1 and IV and 

Articles 35, 45, 53-55, 64 and 66 were to come into effect on a 

date appointed by Her Majesty but that at ary time after making 

the Order (the Constitution Order) Her Majesty could appoint 

a person to be Governor-General, In pursuance of this...sub-, 

section, a second Order - the Federation of Rhodesia and 

Nyasaland (Commencement) Order in Council, 1953, was also 

issued on August 13 Section 1 of this Order provided that 

Section 1 (2) of the Constitution Order would come into force 

on September 3, 1953* On September 3, therefore, the following 

provisions of the Constitution came into ef:fect:- 

Chapter 1 - concerning the establishment of the federation^ the 

taking of office of the Govemor-Genera^appointment of the 

Acting Governor-General  ̂ the powsr of the C'overnor-General to 

appoint the Deputy Governor-General; the construction of 

references to the Governor-General; the seat of the Government, 

and the official language; Article 35 - concerning the effect 

of federal and territorial law on each other; Chapter IV - 

concerning Exiocutive powers; Article 45 - concerning enforce

ment of federal laws; Articles 53-55 - concerning the 

exclusive jurisdiction of the Federal Supreme Court in certain 

natters; Article 64 ** concerning the exercir-e of the functions 

of the Federal Supreme Court before assumption of then by the 

Court; and Article 66 - concerning the assumption of functions 

by the Ftede ral Supreme Court, This was to te on a day pro

claimed ty tho Governor-General*

1. For the debate of the Bill, see House of tionrnons Debates, 
Vol. 515 and Vol. 516, 1953.

2. 1 & 2 Eli^0 11, C3 30,
3. S. \ (1) (a) (i) and (ii).



Ch September 4 the first Gove rnor-General* Lord “ ̂

Llewsllin, assumed office^* ̂  On September 7 a tenporary

Ministry comprising Huggins, Welensky and Barrow was sworn in.

The Ministers were allowed to retain their seats in the

territorial legislatures if they so wished until after the

general election, Huggins and Welensky did so. On October

• 2 3 ^  the Governor-'General issued a proclaimatiori^ bringing
(9)

the remaining provisions of the Constitution into force.

During the period between his ass unit ion of office and the

first meeting of the fbderal Assembly, the Governor-General

was, in addition to his executive functions, vested with the

legislative povoers conferred on the Federal Legislature ty

the Constitution^"^ He was to exercise the powers to such

extent as might, in his opinion, be necessary or expedient to
(ll)

enable the Constitution to function. Regulations made in

pursuance of these powers were to be deemed to be laws made by

the Fbderal Legislature^ If  still subsisting on the date of

the first meeting of the Federal Assembly, they were to

continue to have effect as if they were enactments of the

Fbderal Legislature until amended or revoked ty a subsequent
(13)

law of the Legislature. Although in exercising these

powers the Governor-General was to act in accordance with the

advice of the Temporary Ministry, he could, however, in his

discretion, and in relation to any matter, disregard their

advici^^ This provision operated notwithstanding the

provisions of Article 39 of the Constitution (requiring the

Governor-General to act in accordance with the advice of the

Executive'Council except in those cases where he in&s expressly

given discretion). Where he so disregarded the advice of

the Temporary Minis try, he was 7 however, to report his views to

the Secretary of State and was to.comply with any instructions
(15)

from tho Secretary on the matter.

4. S. 1 (l)(b). The Crown was also empowered to make
provision for the restriction of the right of petition for 
special leave to appeal from the territorial High Courts 
to tho Privy Council once the fbderal supreme Court had 
been established - S,1 (l) (a)(iii), The Crown's powers 
were limited ty two requirements: Firstly, Orders made
under the Act were to be tabled in both Houses of Parlia
ment and both Houses were to adodh an address to the Crown

to issue the Order or Orders - S.l (4). Secondly  ̂ once an 
Order had been made, unless it specified the method of 
amendment or revocation, it could not be amended save by an 
Act of Parliament,

5. S.l. 1953, No. 1199.
6, He did this in pursuance of the Order in Council and the 

Rqyal Instructions of August*..
7, Ihe day later became officially known as "Federation Day11 

and was made a public holiday,
ft, Proc, No. 2 of 1953.
9, Ihis was done in pursuance of Section 1 (3) of the

Constitution Order which provided that the reamining 
provisions would come into force on a date appointed ty the 
Governor-Geno ral by proclamation.

10, Section Z (l) of the Constitution Order*
11, Ibid.



In December elections "were held* Ihe United Central

Africa Association had disbanded and reconstituted itself as

the Federal Party, led by Huggins  ̂ with Welensky and Darrcw as

his chief l i eutenantsAlthough  three other parties - the

Democratic Party, the Progressive Party and the 
(19)

Confederate Party' - had been formed, only one of these ~

the Confederate Party, an extreme right wing organisation -

was still in existence at the time of the elections Ihe

fight was, therefore, a straightforward one between the Fbderal

Party and the Confederate Party, with a few independents. The

Fbderal Party overwhelmingly defeated the Confederate Party,

It polled 34,992 votes and had 24 of its 26 candidates elected,

Qa the other hand, the Confederate Party polled 15,263 votes
(22.)

and had only one of its 23 candidates elected, Ihe four

independents who contested polled 1, &4& votes but only oni*^
(23)

of them was elected, ' Huggins be cane Prime Hinistera A 

new Government of five Ministers (later increased to seven) 

took over from the transitional Ministry, Ihe first session 

of the first Parliament was opened ty the Governor-General 

on February 3, 1954.

16, The Party later united v&th the United Ehodesia Party
and became the United Fbderal Party, For the Federal 
Party's progranrae, see the Party's Constitution adopted 
in 1953 (memeographed); Federal Party Policy (1953)5 
Hirsch, M,L, The Roads Offered. (1953>

17. The Party was formed in 1951; from the Afrikaner Society of
Southern Rhodesia, It dissolved in 1953 before the 
elections and its members joined Oonfeerate Party, For 
its -programme see Democratic Leaders Statement to the Press 
and Public (1951) (Mraeo) "

1(3, The Party was formed in 1953 ty liberal Europeans in
Northern Rhcdesia, It disbanded before the elections on 
the grounds that it did not want to split the liberal vote.
For its principles, see Rhodesia Herald, 23 July, August
19, Sept 2, and Oct* l£>, 1953, -

19, For its programme, see Confe&rate Party Constitution. (1953) 
Confederate Party Statement of Principle's '(1953) s Details 
Given of Confederate Party Native Policy (1953) (Memeo),

20, See Notes 17 and 10 above,
21, Ihis was Mr„ Bendy Young, later judge of the High Court

of Southern Rhodesia and now Chief Justice of Botswana,
He resigned his Rhodesian judgeship as a result of the 
disagreement among the judges arising from the declara
tion of independence by Rhodesiaa

22, This was Dr, Alexander Scott, the former leader of the 
Progressive Party,

23, For a detailed account of '•‘his election, see Dvorin,
Eugene P, "Central Africa's First Federal Election:
Background and Issues" (The Western Political Quarterly«
Vol, 73 1954) PP. 369”390, The total electorate of the 
three territories was about 67,000 - Dvorin gives the 
total of 67,006 whiteaCmd. 1149 - Survey of Developments 
Since 1953 - Report fay Committee of Officials [See below) 
puts it at 66920 - p„ ll* Of these voters only 449 were 
Africans - 441 of them in Southern Rhodesia and 6 in 
Northern Rhodesia - ibid.
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The final Constitution of the Federation contained a 238 

preamble and eight chapters;'^'' The preamble recited that 

Southern ffiiodesia was a colory and part of Her Majesty’s 

dominions; that Northern Ehodesia and Nyasaland were 

territories under Her Majesty1s protection; that the territories 

were the rightful home of all their lawful inhabitants regard

less of origin; that the territories would continue to enjoy 

their existing forms of government and that Northern Ehodesia 

and Nyasaland would continue "to enjoy separate Governments 

for so long as their respective peoples so desire"; that the 

Governments in Northern Hi ode sic. and Nyasaland would remain 

responsible (subject to the ultimate control of Her Majesty’s 

Government in the United Kingdom) for, in particular, the 

control of land in those territories, and for the local and 

territorial political advancement of the peoples thereof; and 

that the association of the two Protectorates and a Colony in 

a "Federation under Her Majesty’s sovereignty, enjoying 

responsible government,,., would conduce to the security, 

advancement and welfare of all their inhabitants, and in 

particular would foster partnership and co-operation betwsen 

their inhabitants and enable the ^federation, when those 

inhabitants so desire, to go forward with confidence towards 

the attainment of full membership of the Commonwealth." It 

has already been mentioned (in the previous Chapter) that 

the recitals in the Preamble sought to assure the Eurqoeans 

in Southern Ehodesia that they would not lose their self- 

government and the Africans in Northern Rhodesia and Nyasaland 

that they would not lose the protection of Her Majesty, Tko 

aspects of this Preamble later became very controversial.

These were the 11 foffering of partnership11 and the "attainment 

of full membership of the Commonwealth when the inhabitants so 

desired*." Partnership was adopted as the racial policy of 

the Federation, Its interpretation and implementation, 

however, became burning issues throughout the life of the 

Fedcration and contributed greatly to its demise, What was 

meant ty "when those inhabitants so desire11 also raised bitter 

differences of opinion when the question of dominion status 

for the Jbderation became an issue. Both these controversies 

will, however, be dealt with later in this Chapter,

24* Chapter 1 w The Federation in General; Chapterll The 
Federal Legislature; Chapter 111 - Legislative Powers 
Within .Federation; Chapter IV - Executive Powers 
Within Federation: Chapter V •* Judicial Powers Within
Federation; Chapter VI « African Affairs Board; 
Chapter Vll *• Finance; Chapter Vlll - Amendment and 
Review of Constitution,



Ihe body of the Constitution did not differ veiy much ~ ̂  

from the final draft of the January, 1953, Conference, The 

most significant addition to the final draft was Article 29 (?)« 

This Article preserved the powers of the Crown, where they were 

conferred ty an Act of Parliament as opposed to prerogative, to 

make laws by Order in Council for the Federation or any of the 

constituent territories, Ihe reason why this provision was 

inserted, although not so stated, was, no doubt, to make the 

position clear that the powers of the Crown under the Foreign 

Jurisdiction Act (under which the Crown legislated for Northern 

Ehodesia and Nyasland) were preserved in case it would be 

argued that because they were net specifically preserved such 

povrers had disappeared in accordance with the ratio decidendi 

of Campbell v. Hall^ J  ̂ That case decided that once a 

territory had teen'given a legislature, the Crown lost its 

legislative powers except those preserved as long as -that 

legislature continued to e x i s t i n  North Charterland 

Exploration Company v. The King.^lt was, however, suggested 

that the rule in Canute’1 v. Hall ceased to have effect since 

the passing of the Foreign Jurisdiction Acts 1090-1913.

Assuming the suggestion to be correct, this would have,*of 

course, applied only to the two territories where the Foreign 

Jurisdiction Acts extended,!,e, Northern lihodesia and Nyasaland 

which were protectorates and not to Southern Fhodesia which was 

a colony. However, not taking chances on the correctness of 

the suggestion in the North Charterland Exploration Cojapany 

Case, it was necessary to include a specific provision to 

exclude tho rule in Campbell v. Hall not only in relation to 

Northern Hhodesia and Nyasaland but also in relation to Southern 

Ehodesia and the Federation itself where the Foreign Jurisdic

tion Acts did not apply.

Article 1 of the Constitution established the Federation, 

Article 2 provided for a Governor-General and Commander in 

Chief appointed by Her Majesty as her representative in the 

Federation. There were also provisions for the appointment of 

ah Acting Governor-General^ in the event of the absence of 

incapacity of the Governor-General; and of a Deputy Governor- 

General^^ if  the Governor-General was absent from the seat 

of Government but not from the Federation, or if  he was absent 

from the Pbderation for aj. short period, or if  he was suffering 

from an illLiess he thought would be of a short duration,

25. (l#74) Lofft 655: Cowp, 204; Keir and Lawson, Cases in
Constitutional /■ w - (Oxford, Clarendon Press, 4th Ed. )
p, 407-492,

25a, For a short discussion of the Eule"in this case, see Wade 
& Phillipsj, Constitutional Law (Eai'Kion ’ by Wade & Bradley

(London, Longmans, 1965 ) • pp„ 41^-4200
26. (1931) 1 Ch. 169o
27. Art. 3 ,

20. Art, 4-.



An Acting Governor--General was to be appointed by Her 240

Majesty. A Deputy Governor-General, on the other hand, was to

be appointed ty the Governor-General, His appointment could,

however, be revoked ty either the Governor-General or Her

Majesty, In addition to following the Royal Instructions,

therefore, a Deputy Governor-General ms also to follow the '

instructions laid down ty the Governor-General in the

instrument of appointment or given him, in the Governor-General1 s
discretion, from time to tim^?^

The composition of the Legislature remained the same as

in the final d r a f t T h e  26 Elected Jfembers were, as in

the final draft, to be elected to the first Parliament on the

existing territorial franchise laws and thereafter under an

electoral law of the Fbdcral Parliament except for Nyasaland

which was to continue under the territorial system until its

Legislative Council ty resolution decided to have elections
(30a)

governed ty federal law; Election of Members of the

Federal Assembly under the territorial franchise laws made

these laws, for the time being, part of the Federal Constitution,

For this reason it is necessary to mention briefly the franchise

qualifications obtainiiig in each territory at the time. The

franchise law of Southern Ehodesia was contained in the

Electoral Law Act. 1951, Regulations - the Southern Rhodesia
■ (31)

Federal Electoral Regulations, 1953* and the Southern

Ehodesia Federal Electoral Districts Delimitation Regulations,
(32)

1953 - were made by the Governor-General with the approval

of the Secretary of State to adapt the law for federal 

elections. In order to be registered as a voter under the 

1951 Act, a person had to bo a citizen of Southern Ehodesia 

and to possess the requisite educational qualifications - i,e, 

adequate knowledge of the English Language and the ability 

to complete and sign the enrolment form without assistance from 

another person. In addition, a person was required during a 

period of three months immediately preceding the date of his 

application for registration: (i) to have occupied, either

solely or jointly with others, a house, warehouse, shop or 

other building situated within the Colony which, either 

separately or jointly with any land occupied therewith, was of 

tho value of not less than £500 (in joint occupation the 

applicant*d share had to be not less than £500)$ or (ii) to 

have been the owner of a registered mining location in. the 

Colony;. or (iii) to have been in bona fide receipt within 

the Colony of income, salary or wages at the rate of not less 

than £240 per annum (the value of board, lodging and clothing 

or any money received for any or all of these could be included 

in computation of the incomes, salary or wages)„ A married 

woman (except one married under a polygamous systen) could 

qualify through her husband:s property or incoiiB qualifications 

provided she had the other qualificationse



a person was not considered to have the required property 

qualifications ty reason of his sharing in ary communal or 

tribal occupation of lands or buildings. This referred mainly 

to lands in African reserves and private locations. Although 

non-racial, this franchise disqualified the majority of the 

Africans, Although hundreds of them had the requisite 

educational qualifications, they earned far less than the £20 

per month required. They could not qualify through the owner

ship of property in tho urban areas, Ihe Land Apportionment 

Act barred them from owning or leasing property there. Very 

few owned farms. Lands and buildings they owned in the reserves 

were not acceptable qualifications under the Act, There v^re, 

therefore, very few Africans on the Voters 1 Roll, -

The franchise lav/ obtaining in Northern Rhodesia was 

that enacted in 1925. This has been discussed in Chapter Four 

and it is not necessary to repoat the details here. It must 

be mentioned, however, that, because the franchise -was only 

open to British subjects, the roll had virtually no Africans
(Of \

in 1953, Few Africans wanted to exchange their protected

person status for the status of British subject. Apart from

this there ■was also the question of the high income and

property qualifications required, Africans earned very little

w h ile  •‘•their property  i n  the reserves , as i n  Southern Rhqdesia did n 
fteet the- frequirerfients.-, The e le c to r a l  law  v*a£ adapted for\federal"el 
tions by‘ the  Northern Rhodesia  F ederal E le c t o r a l  ^ u l a t x o n a ,! '95%  

^  t h e ‘ Governor-Ge£3r a l  ^ h V J i a  'approval, of the Secretary of

State*Nyasaland, as already seen in Chapter Four, had no

electoral law. The election of the four ordinary Nyasaland

Members was, therefore, to be carried out under regulations

made ty the Governor-General, The Governor-General, in

pursuance of this povcr, accordingly made the asaland

Fbderal Electoral Regulations with the approval of the Governor

of Nyasaland and the Secretary of State# Ihe qualifications

laid down ty the regulations were the same as those obtaining

in Northern Rhodesia save that as far as the citizenship

qualification was concerned a voter had to be not just a

British subject tut a citizen of the United Kingdom and the

Colonies,
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29, Arts, 3 and 4.
30, Art, 9.
3S)*u Arts, 10, 11 and 12,
31. These dealt with the elections in general, and, particularly 

of the ordinary seats0
32, Hie regulations dealt with the delimitation of the country 

into constir lencies,
33. See note 23 above,
34. See note 23 above.
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No material changes were made to the provisions of the

final draft regarding the election and qualifications of th^

Specially Elected or Appointed Members The three

ffibmbers (two Africans and one European) from Southern Hhodesia

were to be elected in accordance with regulations to be mde
(35)

ty the Governor of Southern Rhodesia« In pursuance of this

power, tho Governor made the Southern Ehodesia Fbderal

Electoral (Specially Elected lyiembers) Regulations, 1 9 5 3 ^ ^

which, for the purposes of the European Member, made the whole

territory an electoral district and, for the purposes of the

African Members, divided the territory into two electoral

districts - Dfeshonaland and Matebeleleland, Ihe candidates

were to be registered voters and the electors were to be

those on tho ordinary Voters Roll, The two Africans from

Northern Rhodesia were to be elected in accordance with

regulations made by the Governor of Northern Hhodesia ty such

body as he might designate as representative of the Afri^^l,

Ihe Governor accordingly made the Fbderal Assembly (Specially

Elected African Members) (Northern Ehodesia) Regulations,
(33)

1953, and designated the African Representative Council
(39)as tho body representative of Africans; For a person to 

qualify for election he had to be a British subject or 

protected person, a Member of the Council and able to speak 

English sufficiently to enable him to take active part in 

the proceedings ■ f the Ebdoral Assembly,

Ihe two /ifricans from Nyasaland were also to be elected 

in accordance with regulations made ty the territory’s 

Governor ty a body he, from time to time, designated,,

34a. See Arts, 13, 14 and 15, Note that a European represent-
in African, interests had to be unquestionably European 
and not half-European - Thornicrofty V. fbderal Minister 
of Internal Affairs, 1954 (l) S,T. 519 (S„Rf) where 
nomination of a coloured was disallowed,

35. Art. 13 (1).

36. See S. R. G/Ns 057/53 and 1043/53.

37. Art. 13 (2).

30. See N. R. G/N. 309/53.

39. See N. R. G/N 303/53.

40. Art, 13 (3).



Ill pursuance of the so provisions tho Gcvonios* l.mdo tho M 3

Federal .isseably (Specially Sloe tod ifrican Members)

(%~asaland) regulations, 1953, and designated the African 

Protectorate Council as the body representative of Africa 

Unlike in Northern lihcdosia, candidates were not required to 

be Members of tho African Protectorate Council. Ihey were, 

however, to file nor.iin-.tion papers signed ty not less than 

ton and not more than twenty persons, one of whoa had to be 

a Ifcmber of the Council. The other qualifications were tho 

saias as those required in Northern Rhodesia. Tho appointment 

of the Northern Ahcclcsia, and Ny-\s aland Eurqoean jfcribers 

representing /ifrican interests ro;:iained as in tho final dra£&^

Articles 16 and 17 dealt with the offices of Speaker 

and Deputy Speaker while Articles 15-23 dealt with procedure 

in the Assembly. Provisions regarding sessions, dissolution 

and prorogation of the Assembly were contained in Articles

26, 27 and 20 respectively. In exorcising his discretion 

in proroguing and dissolving tho Assembly, the Governor-General 

was required by Clause 3 of the Hoyal Instructions to follow 

the constitutional conventions obtaining in the United King

dom, Ihe procedure to be followed in the Assembly was based 

on that of the British House of Comons, A Bill passed ty 

the As so ably was to be sent to the Governor-General for his 

assent. The Governor-General could, excopt in the case of a 

Bill he was required to reserve in terns of Articles 10 (2$W ) 

r^(44)or 97 ( l ) ^ o f  the Constitution or Clause 2 ^ ^  of the 

Ecyal Instructions, either assent to the Bill or withhold assont 

or reserve the Bill for the signification of Her flr.jesty ls 

pleasure. Where (subject to tho provisions of Article 97

(1),) a Bill was reserved for the signification of Her 

Majesty*s pleasure, the assont, if  forthcoming, was to be 

given through a Secretary of State, A Bill presented to the 

Governor-General was to lapse if  assent was declared to be 

withheld or i f  assent had not been given at the expiration of 

twelve months from the date on which it was presentedP4̂  A 

Bill was to become law after a proclamation in the Gazette 

by the Governor-General that it had boon assented to, ^ ^H e r  

Majesty, through a Secretary of State could, however, disallow

any Bill assented to by the Governor-General within twelve
(51)

months of such assent.w

The main legislative powers of the Fbderal Legislature 

were contained in Article 29. Ihe Article empowered the 

Legislature to make laws for the peace,oorder and good govern

ment of the Federation in those matters that came under its

-jurisdiction^^ Such laws could be made for the whole of the
(53)

Federation or part of it; The laws could make (except in

two cases p-^different-provision for different parts of the

Federation. The Constitution maintained the division of
(55)

subjects on which the Fbderal Legislature could, make laws;

Footnotes overps,"o



It could only Juakc laws on those subjects which appeared in

the Exclusive or Concurrent Legislative Lists^^and natters

incidental to the execution of the powers conferred on the

Governor-General, the Federal Legislature or the Federal 
(57)Judiciary. Any law outside these permitted fields was to 

be void P^  Subjects outside the two Lists were reserved to 

the territories^^ VJherc, on .coining into force of the 

Constitution, a territory had the power to make laws on a 

subject under the Federal Exclusive List, the paver was to 

continue until tho Governor-General prescribed Ly notico in 

the Gazette that the subject had be cone exclusively FbdoralP^

41. Nyas, G/i'Is. 100/53 and 1G9/53.
42. *xt, 9 (1) (c),
43. Article 10 (2) required the Governor-General to reserve 

any Dill that made provision for qualifications or 
disqualifications for election as an elected member, or 
the circumstances in which an elected moater should vacate 
his seat, or qualifications or disqualifications for 
registration as a voter, or for voting, at elections, 3his 
did not include, however, a Dill seeking to disqualify a 
person from election or re.';istration as a voter or to 
make a person vacate his seat in the Assembly because of 
commission of an offence relating to elections,

44. ^irticlc 75 required tho Governor-General to reserve Dills 
reported on by tho .JTrican /affairs Board as differentiating,

45. Article 97 (1) required the reservation of Dills amending 
the Constitution,

4^, Ihe Clause required the Governor-General (except where 
prior instructions had teen riven or a suspending Clause 
had teen inserted) to reserve any Dill which appeared to 
him to be inconsistent with the Crown*s treaty or 
international obligations, or which nii^ht result in a 
/“rant of land or money or other donation beinr made to 
him or which contained provisions from which assent had 
previously teen witiihold or which had previously been dis
allowed,

47. Art. 24 (1).
43, iirt, 24 (2),
49. Art, 24 (4).
50. Art. 24 (3),
51. Art, 25 (1). The Dill in such case became annulled on 

presentation of a speech or message by the Governor- 
General to the Federal Assembly or by a proclamation 
in the Gaaette,

52. Art. 29 (1).
53. Art. 29 (6).
53a. Those concerned the incidence of taxes in terms of 

Arts, CO (3) and 31 (2).
54. Ibid.
55* Art, 29 (2) -and (3) read with the Second Schedule to the 

Constitution,
56, Subjects on the Exclusive List were, for exai'-ple, external 

affairs, defence, immigration, extradition, aliens, 
citizenship, external -’trade, banks and banking tother than 
land banks), railways, shippin--* and aviation. Subjects on 
the Concur rone t List we re, for example, deportation
naturalisation, dove lap rent of industry, control of movo*- 

tfent between the territories, bankruptcy, land banks,

57. Art. 29 (1) (2) & (3).
53. Art. 29 (4)' & (5).
59, Laws of territorial legislatures outside the Concurrent 

List and the residuary subjects were also to be void - 

Art. 29 (5).

A



Until the publication of such a notice, tho subject was to 

be regarded as falling under the Concurrent List Once the 

requisite notice had been published, the territory’s power on 

that subject ceased to exist 2 ̂  The notice had, therefore, 

the effect of amending the Constitution of/territory. Ihe 

first subject tc be placed under the Exclusive List ty notice 

was foreign affairs, By noticei^^in the Government Gazettes 

of the three territories as voquired ty Article 29 (2), the 

Govumor-Goneral prescribed October 30, 1953, as the date on 

which the Federal T.^nislature would have the power to make laws 

with respect to extern;;'! affairs to the exclusion of the 

territorial legislatures. Wo such date or dates were prescribed 

for the other subjects on the Exclusive List:., This left such 

subjects concurrent wherever a territorial legislature had 

power to legislate on the subject concerned. Ihe Federal 

Legislature, however, acquired exclusive power over most of 

the remaining subjects by enacting comprehensive legislation 

which in terms of Article 35 (l) prevailed over territorial 

legislation. Article ’35 (l) provided that where a territorial 

law was inconsistent with Fbderal law in those matters where, 

both legislatures wore competent, Federal law was to prevail.

61, Ibid.
62, Ibid. i\ny law passed by the territorial legislature on 

that subject ms ..however, to continue in operation until 
it had been expressly or impliedly repealed by Federal 
law - Art . 35 (4), See also dicta in the Australian 
cases of D ’Enron y„ Fedder (1904) I C.L.R. 91 (where 
Griffith C, Jej) at p,lll, stated: "As from the point at 
which the quality of exclusiveness attaches to the 
Federal power the competence of the ste.te is altogether 
extinguished^") and Pirrie V. Macfarlane (1925) 36 C.L.K.
1?0 - (where Isaacs J,, at 191-2 stated that where such 
subjects as defence or customs were e>qpressly by sections

-.106 and 107 eliminated from state constitutions because 
they were made exclusively- federal ty Section 52, the 
control of such a matter was necessarily ty force of tho 
very words of the constitution placed outside the ambit 
of the State Constitution and beyond any power of the 
state to affoct it;

63, Note that while S, 14 (l) and (2) of the Federation of 
Rhodesia and Nyasaland (Constitution) Order in Council,
1953, provided for the continuance of the territorial 
Constitution and Article 29 (4) of the Constitution 
continued the legislative competence of theterritorial 
legislaturesJboth sections provided that the territorial 
constitutions and the legislative powers of the legislatures 
thereunder would to subject to the provisions of the
Order and the Fodoral .onstitution respectively. Note 
also that tho R & N (Fed.) Act 1953, permitted amendments 
to the territorial Constitutions.

64. S. R, G/N. 903/1953- N?n. G/N 310/1953: Nyas. G/N 132/1953.



Such territorial law was to te void to the extend of the 

inconsistency. It was to be immaterial whether the Federal 

law was enacted before or after the territorial lawP ^

In order to facilitate the assumption of functions ty the 

Federal Govemment without the enactment of the required 

Federal legislation, the Federal Legislature enacted the 

Territorial Laws Amendment Act, 1954> enabling the Federal 

Government to administer provisions of certain territorial 

laws, Ihe Act empowered the Governor-General to declare that 

any provisions of a territorial law relating to natters within 

the competence of the Federation would be administered ty the 

Federal Government, In cases where such provisions concerned 

a concurrent matter, the concurrence of the Governor of the 

territory concerned had first to be obtained before the 

Federal Government administered them. The Governor-General 

was also empowered to make Ly Order such amendments, 

adaptations and modifications to tho provisions of any such 

territorial law as would be necessary to enable the Federal 

Government to administer it or remove anomalies and 

difficulties arising out of the change In pursuance of

the Act the Federal Government took over the administration 

of a great number of territorial laws relating to a variety 

of subjects - c ,g, non-African agriculture in Southern 

Hhodcsia and Northern lihodosia (but not Nyasaland), public 

health, copyright and weights and measures. Wien necessary 

and convenient such territorial laws wore replaced by 

Federal legislation.

In addition to "'no legislative powers granted under

Article 29, the Federal Legislature could also acquire

legislative competence under Articles 32, 31 (l) and 6,

Article 32 (2) permitted a territorial legislature to confer

on the Federal Legislature by legislation power to make laws,

in relation to that territory on matters not included in the

Foderal or Concurrent List for the purposes of the creation

and regulation of any authority to exercise functions in

respect of more than one territory; or the establishment

or regulation of schools for any special category of pupils;

or tsetse control and the establishment of such services as

may be necessary for such control or such other matter, being

a matter included in the Federal or Concurrent Legislative

List, as may be specified in the law by which tho authority

is conferred^^3̂  Ihe delegation could lx general or

restricted and could be indeterminate or for a limited tiM V

While tho delegation lasted such matter was to to deemed to
(60)

ho under the Concurrent List; Bio delegation, whether 

granted, generally or for a specified period, could te revoked 

at any time but the revoking law in such case was not to 

come into operation until six months after its enactment.

Footnotes 65 - 69 on page 24-7*



J.H ui a r'juyj.ai xd.w uu aii uj.'uxaaiy concur re ri& ^

List subject which, could not bo repealed or ar.vended by a

territorial law, a law enacted ty the Federal Legislature on

delegation could tc amended or repealed ty the territorial

legislature conccrnod after revocation of the delcgation^^

Articlo 31 (l) provided that Northern Phodcsia and

Nyasaland, whose agriculture (non-African and African) remined

territorial 011 coning into forcc of the Constitution, could

later, ty an enactment, place on the Concurrent List non-Affican

agriculture; or animal health (including animal diseases and

anioal pests other than tsetse); or plant posts and disci^e^.

Any law made to effect such transfer could be amended or

replaced ty the Legislature that made it but such amend/rent or

replacement -was not to diminish the inclusion of the subject
(72)

concerned on tho Concurrent List. ' In pursuance of these

provisions the Northern Rhodesian Legislative Council enacted

the Non-African Agriculture (Transfer to the Concurrent List)

Ordinance in 1955; enabling tho Fbderal Government to assume

responsibility over the subjcct on January 1, 1956.when the
(73)

Ordinance come into operation.

Article 6, on the other hand, empowered tho Fodoral 

Legislature to make special laws (which normally v:culd be out

side its competence) for areas sot aside for use as, or in 

conjunction with, the scat of the Federal Government, Exercising 

this power, the Legislature enacted the Seat of Government ( 

(Special Laws) Ac-, 1956. In pursuance of this Act, the 

Governor-General, for instance, made regulations ■- which 

removed all racial discrimination relating to the supply and 

consumption of liquors at certain functions and receptions 

hold at the Government House and at tho King George VI Arr.y 

Barracks in Salisbury, The regulations were necessary because 

of tho law prevailing in Southern Iihodesia then which prohibited 

the supply to Africans or the consumption ty Africans of European 

liquor.

65. This means that while Federal law was able to repeal 
territorial lav/ on a concurrent subject, territorial law 
could not do the same to Federal law.

66. These extensive legislative powers of the Governor-General 
wore uphold in H. V. Christosoulos, 1957 ^ & N 251. This 
was in accordance with the principles laid down in IL 
Birch (1l57u) 3 /ipp. Cas, Co9 and Hod,re y. Hie Queen
11353) 9 A.C, 117.

66a, Instances of such enabling laws, uere the Art Gallery
(Authorisation) Act of the Southern Bhodesia Legislature 
ana Ordinances of similar titlecnactod by the Northern 
Rhodesia and Nyasaland Legislatures in 1957* The Federal 
Government assumed responsibility by enacting the Fthodes 
National Gallery Act, 195&.

67. Art. 32 (3). 6Q. Ibid. 69. Art, 32 U ) .
7 0  Art. 35 (2).
71. Nothing in ihe Article was however, to be cor.L, trued as

empowering the Legislatures of the two territ^ "ies to
place . the control of game, game reserve or j'.imhing 
rights on the Concurrent List - Art. 31 (5).

72. Art. 3 (2).
73. Nyasaland never surrendered its non-African agr: culture 

tirti*! t’-'o disr-']uti1"'-! of tbo Fo 10j:,?ti-n.



71* and the Church of Scotland. (303) To these must be added the 228 

Labour Party^°^and the Liberal Party^°^in  general.

In Central Africa, European opposition to federation was

encountered mainly in Southern Rhodesia-Stcckil, the Leader

of the Opposition, denounced the conclusions of the Conference

and described then as amounting to Southern Rhodesia's

virtual loss of self-government and a return to Colonial

Office r u l e P ^  Charles Olley, an outspoken white spurema-
(307)c is t ,  saw in  Federation the end of white supremacy* Few.

whites opposed -{hs scheme in Northern lihodesia and Nyasaland,
(300)Ihose who did were mostly m issionaries. Ihe re was,

however, a large body of non-locally recruited white civil
(309)

servants who \rere opposed to federation but, as public

servants, their opposition could not be publicly voiced, Ihe

Governor of Nyas aland was a lukewarm supporter, ^10) por

d iffe re n t reasons opposition also came from A s i a n s and 
(312)

Coloureds who feared the polici.es of the Southern Ehodesia 

Government,

302. The Society’s Colonial Bureau, published, for instance^
"ErTtish Central Africa (1951): Venture (a journal of the Bureau "  
special number entitled East and Central Africa (August/Sept,
1952);Advance to Democracy. A Report to the Fabian Colonial 
Bureau , on the Implications of 'Partnership* in Multiradial 
Societies" (Controversy Series Numter~~0i June, 1952).

303» See Bulletins No, 1 of March 1953 and No, 2 of May, 1953, 
of: the Scottish Council for African Questions,,

Ihe Party on its own published very little tut very much 
used the organs of the Fabian Society,,

305» Its principal publication was: Platform Points: Central 
A frican federation (July, 1952) <>

306. See his speech in the Legislative Assembly, Hansard, 23 
June, 1952»
307. Olley vigorously, denounced federation verbally and in 
writing - see issues of the Rhodesia Monthly Review-(1950-53) 
which Olley published* Olley led the fthite Rhodesia Council 
(formed in 19-59) a white supremacist organisation strongly 
opposed to federation, Ihe organization published: Dominion 
Status versus Federation (mimeographed)j 100 Facts Against 
Federation; The Case of the White Rhodesia Council. Two other 
organizations - the Rhodesia Association and the Rhodesia 
League also opposed Federation^ For the views of the Rhodesia 
Association, see New Rhodesia, April 8, 1953, and for those of 
the League, see Rhodesia Herald, March 26 and April 7, 1953.
308. For the views of the various churches, see Gann, op.cit. 

ppT 410-23*
309. Ibid.,p,,427c See House of Comnora Debates. Vol.629,Col,434, 
2TNov719Sb? where Major.Wall alleged that a number of Colonial 
Officials never really supported federation or tried to make 
it work. See also Federal Hansard, Vol. XIV, Col.3239, et.seq.
26 October, I960, where Mr„ R<,L, Moffat, a European Member 
representing African interests, who was then a District 
Conmissioner in Northern Rhodesia at the time of the Campaign, 
stated that perhaps the majority of the District Commissioners 
were in favour of the federation but that some were not, Mr,
Moffat said  he him self was not in  favour and did not put the 
federation case to the Africans as was required by him ty his  
superior. He explained the reasons fo r h is  action. See
also in the same Hansard, a speech ty TIrs0 Rosin blaming the 
Colonial office for tho failure of its officials in Northern 
Rhodesia and W'-?.saland to explain federation.

(See page 229 for footnotes 310,311.(3^2).,



Tho nain opposition, however, cane fron the Africans, ^13)

The Congresses, in a desperate bid to stop what they considered 

Her Majesty's attempt to dishonour protectorate treaties signed 

between their granfathers and Queen -Victoria, rallied the 

/ifrican population behind then and unleashed extensive anti

federation propaganda for internal and external consunptio^^ 

Nyasaland chiefs drew up a petition to the Queen, reminding 

her of the treaties and praying that she intervene to stop 

federation, ^15) ^ delegation of the chiefs flew to London to

present the petition to the Queen, They were, however, unable 

to obtain an audience with the Queen and the petition was 

presented through the Colonial Secretar^"^

310, See an attack on hin in East Africa and Ehodesia, 7th 
August, 1952, See also tenarks by Welensky that the 
attitude of the Northern Governments towards the Federal 
Government changed only after Sir Evelyn Home and Sir 
Robert Arnitage had becone Governors of Northern Rhodesia 
and Nyasaland respectively - Federal Newsletter, No,45 
of 1960o

For views of Asians, see Rhodesia Herald. Sept, 1952: 
Report of tho Central /ifrican Asian Conference (held at 
Linte between July 36 and 23, 1952) (nineographed).

For their views, see Rhodesia Herald, August 18, 1951> 
Sept, 1, 1951 and January %  1953#

For African opposition at this tine, See Gann, op.cit, 
pp. 423-27.

314. 'Die two Congresses published no sophisticated literature 
but the following illustrates the thinking of the two 
organizations at the tine. Literature ly the Northern 
Ehodesia African National Congress: - The Presidents
St a to rant at Mapoloto and Delegates Conference (Mineo.) j 
Proposed Constitution for a Self-Governing State of 
Northern Rhodesia As Adopted By the Chiefs in Conference 
(l952) (M hbo); The President's Statement On the Effects 
of the National Days of Prayer (1953) (Miraeo); Qhe ~~ 
President's Statement on the VJhite Paper of January,
1953- (1953) (MeneoJi Congress News (the mouthorgan of 
,the.Organization - it later becane Congress circular) . 
Literature by the Nyasaland African National Congress:- 
Menorandun of the Nyasaland Congress ('Salisbury Branch) 
on the Federation of Nyasaland and the Rhodesias (1951) 
(J&neo): Resolutions Passed By the Nyasaland /ifrican
National Connross (l953) (Msneo).

315. See A Petition to Her I-iajesty Queen Elizabeth 11 Against 
F ederation Made Dy Chiofs and citizens of Nyasaland With 
A Post-Script Dy A Creech-Jones' "(London, Africa Dureau,'

1953 )

316. See The linos (London) Feb, 5, 1953> for a letter the 
Chiefs wrote to the newspaper before leaving,'

317c Gutheridge, op. cit. v p. 216, quoting.

311.

312. 

313.



In the midst cf this opposition, Huggins and Yfelensky,

aided ty the efficient machinery of the United Central Africa

Association, robustly defended federation. On the one hand,

they had to placate African fears and feelings and in doing

so they inflamed Stockil and Olley, Cn the other hand, they

had to re-assure the Europeans in Southern Ehodesia that self-

government -was not being traded for political expediency.

The dilcma caused Vfclensky on one occasion, in an attempt to

convince Europeans in Southern Rhodesia that there was no

danger in federation, to say: "On the one side is Mr, Charles

Olley of the White Rhodesia Council who says that federation

means the death of white s up renacy j on the other is Mr, Hariy

Nkumbula (President of the Northern Ehodesia African National

Congress) who says that federation means the end of African

hopes of political supremacy, i'^*?) ^  times Huggins and

Ifclensky made statements which were harmful to their cause in

the eyes of those who opposed federation on the ground that

it was detrimental to Africans Perhaps this was

inevitable. The Europeans had the vote and it was they who .

could foil the scheme as w l l  as dislodge Huggins from powsr,

Xhey needed more assurances than the voteless African masses

whose opposition tine two men thought would come to an end

once federation had been established.

In September, 1952, the Minister of State for the

Colonies, Henry Hopkinson, visited Central Africa to see

things for himself. Earlier, the Leader of the Opposition,

Clement Atlee, had also visited Central Africa for the same 
(319)

purpose, Hopkinson,who was an enthusiast of federation,

shocked these who were opposed to federation on his return

to Britain by declaring that although African opposition was

still very strong, ninety per cent of the Africans did not

understand the issues involved, Ihe Minister was rapped on
(320)

the knuckles by the press for this statement.

31o. Huggins for instance, told a meeting of the United
Central Africa Association that there was no need to
fear a black Parliament, "...the -whole thing is 
fantastic j it would not happen in fifty or sixty years", 
Further assuring them he said Europeans were the ones 
making the laws and that they could enr i.re tb^ir 
survival by, for instance, raising qualifications if 
too many Africans registered as voters-- Johannesburg 
Star. 29 July, 1953. The African Affairs Board, 
intended to safeguard African interests, was called ty 
Huggins: "A little piece of Gilbert and Sullivan which 
would make very little difference M-Ihe Times (London)
13 October, 1952, For this belittling of the safe
guards, he was attacked ty the'Archbishop of Canter
bury - ibid. . October 20, 1952.

319, For Atlee's rathor cautious assessment of the position,
see his statement in the Daily Herald and the
Johannesburg Star of September 8, 1952, See also the 
Rhodesia Herald of that date,

320* See The Times '(Lendon) of 13,14*16 Aug., 1952? Scotsman, 
13 Aug., 1952.



The final conference opened in London in January 1953, 

as planned. Ihe usual delegations attended but no Africans 

did. The work of the Conference was to consider the Draft 

Scheme in the light of the subsidiary reports produced ty the 

three Ccnmissions set up by the 1952 Conference and to make 

the necessary amendments to the Draft Scheme where necessary.

The Conference resulted in the publication of two documents - 

a general report of tho ConferenceP^an^, a revised Draft 

Cons titutiofi^k) for the Federation, A number of alterations 

wore made to tho Draft Scheme. Some modifications of the 

Exclusive and Concurrent Legislative lists were adopted 

The composition of the Legislature and the distribution of 

the twenty-six: ordinary seats and of the nine seats of members 

representing African interests were not changed Apart from

providing for the appointment of an Acting Governor-General or 

a Governor-General's Deputy, no changes were made to the 

structure of the Executive, '

Further changes were, however, made to the African 
(32A.)

Affairs Doard, Instead of being outside Parliament, the

Doard was now going to be a Standing Committee of the Assembly.

Its new composition was to be: (a.) the two specially appointed

European Members charged with special responsibility for African

interests; (b) the Specially Elected European Member (Southern

lihodesia) charged with special responsibility for African

interests; and (c) one Specially Elected African Member from

each of the three territories to be selected ty a majority

vote of the Specially Elected African and European Members,
(325)

The Board’s general functions remained the same. Its

functions in relation to legislation also remained the same# 

However, while the procedure of objection in relation to sub- 

ordinate legislation did not change, * that in connection 

with Dills did. Instead of sending the notice of objection

to the Prime Minister, the Doard was now to lay a report on 

the Bill before the Assembly stating its reasons for saying 

that the Bill differentiated, Thia could be done at any time 

during the passage of the Bill in the Assembly, After a Bill 

had been passed the Board could still present a request in 

writing to the Speaker chat the Dill be reserved for signific

ation of Her Mr_jestyTs pleasure on the grounds that it was a 

differentiating measure giving the reasons why the Bill was  ̂

such a measure. If the decision to make the request was not 

unanimous, a sta.tement to that effedt was also to be included*

On receiving the request, the Speaker was to have it 

delivered to the Governor-General at the time of the 

presentation of the Bill for assent, Ihe powers of the . 

Governor-General on receiving the Bill remained the same*

Tho Conference of 1953- 23^-
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75. No changes -were made to tine provisions regarding the

legislative powers of the Federal Assembly and the procedure 
( 323)

therewith. Provisions on finance, the public service and

the judiciary were now fully given in the light of the
(330)

of the Fiscal, Public Service and Judicial Commissions, An

inportant provision was added to the provisions on amendment

of the Constitution, Wo amendments were to be made to the

Constitution until after ten years of its coming into operation

unless the legislatures of the three territories voted by

resolution to the draft Dill that tl'ey had no objection to the

amendment being made,. It was further provided that in not less

than seven years and in not more than nine years of the coming

into force of the Constitution, a conference was to be convened,

comp r ising delegates from the Federation, the three territories

and the United Kingdom and chosen ty the respective Governments,
( 33"! )

for the purpose of reviewing the Constitution,

The views of the participants at the end of the 1953

Conference are concisely summerised in the last paragraph of

the introduction to the general report of the conference, signed

ty Viscount Swinton (Secretary of State for Commonwealth

Relations), Oliver Lyttelton (Secretary of State for the

Colonies), the Marquess of Salisbury (Lord President of the

Council), G, M. Huggins (Prime Minister of Southern Rhodesia),

G, M. Itennie (Governor of Northern Rhodesia) and G.F.T, Colby

(Governor of Nyasaland, The six declared:

!lWo have rcached the moment of decision, We are 
convinced that a Federation cn the lines proposed is 
the only practicable means ty which the three Central 
/ifrican Territories can achieve security for the 
future and ensure the well-being and contentment of 
their peoples* Wo believe that this Federal Scheme is 
a sound and a fair scheme which will, promote the 
essential interests of all the inhabitants of the three 
Tferritories, and that it should be carried through."(332)

320a, Cmd. fV753 of 1953*. Report By the Conference on
Federation Held in London in January, 1953,

320b. Cud. 3754 of 1953,-The Federal Scheme - Prepared By A
Conference Held in London in January, 1953,

321, Cmd.-0754. op.cit, , Chap. 2, Part 2,
322, Ibid., Fart 3.

323, Ibid,, Chap, IV,

324, Ibid,. Chapc V*

325. Ibid.. para, 58,
326. Ibid.. paras, 65-67
327, Ibid., paras, 61-64.
320, Ibid., Chap, 111.

329. Cmds. 0671. 2672 and 0673 of 1952. OD.cit.

330. For consideration of these reports, .see CMD, 8753 of

1953, PP. 10-21.i—
1

<r\
<r\ Cmd. £754, Chap. IX, Part 3. For the Review Conference

in I960, sac Chap0 7 below.

332. Cmd. 0753, P, 7«
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‘Ihe resulos of tiio Coherence were • jigal̂ i greeted with 233 

opposition in Britain and Central Africa. Last minute attempts 

to foil the scheme v/ere launched, The Archbishop of Canter

bury, together with the Moderators of the Church of Scotlan^g^) 

and the Free Church Fbderal Council wrote a letter to The Times 

against going ahead with the scheme. In Northern Rhodesia,, 

the African National Congress burned the "White Paper at a 

rally as a sign of their dislike of the Fbderation and threat

ened that its inposition would be follow2d by u n r e s t I n  

Nyasaland, chiefs as already mentioned above, petitioned the 

Queen, Later, on the advice of Rev. Michael S c c t ^ ^  the

chiefs and the African National Congress petitioned the United 
(336)

Nations, Ray Stockil and Charles Olley warned the whites

against accepting federation. In the meantime, Huggins and 

Welensky, having gained what they had fought for for y^ars, . 

were te coining more unguarded in their references to

333. 4 March, 1953.

334. Chg^nolqgy, Vol. IX, No, P. 202: Walker, E.A.
A History of Southern Africa (London, Longmans, 1957>
3rd Ed.) p.' "QS2,

335. Rev, Scott was later deported from Nyasaland, For his 
views, see Scott, African Episode. (London, Africa 
Bureau, 1953).

336. Chronology. Vol. 1 %  No, o, p.232j Waller, op, cit,p, 863.

337. See, for instance, a speech made ty Huggins on January
29, 1953 and reported in the Manchester Guardian,
30 Jan., 1953. For criticism of the speeches of 
Huggins referring to /ifricans at that +dme, see a 
letter ty , ?rofc Arthur Lewis to The T.lmqs (London)
2 March, 1953o

33S, House of Common Debates. Vol. 513p Col0 656, For his 
full speech- see Cols. 658 - 676,

339. Ibid„. Cole 676. For his full speech  ̂ aie Cols0 

676-691,

34C. For the full debate on the motion, see ibid. . Colsr 

658-796,

341. This fear was later justified when Arte 29(7)j empower
ing Her Maje3tyJs Government to legislate for the fed- • 
eration if it appeared necessary, appeared in the final 
Constitution,

342, 25,570 voted in favour and 14,729 against. In percentages 
of the electorate, those in favour amounted to 63*45 and 
those against to 36,45. This was nearly the two-thirds 
that Stockil. had demanded. For the results of this 
referendum, see Drew, J.D.C*. "The Four Southern Rhodesian 
Referendumscc" (in Occasional Papers of the National 
Archives of Rhodesia and Nyasaland, Vol. 1 June, 1963) 
pp, 42-57; Chronology, Vol.' IX, No. 8, p. 234: Rot berg, 
op.cit ., p, 157. Walker, op„cit.. p. 863; Gfewn, op.cit, 
p. 430,

343 arid 344 c.t the bottom of pago 7 £>34



■APPROVAL OF THE. BRftFT,. CONSTITUTION 2';

On March 2k, 1953, the Secretary1 of State for the 

Colonies moved in the House of Commons 11 that this House 

approves the proposals on Central African Federation as set 

out in Conraand Papers 8753 and 8 7 5 4 1 '^ ^  Griffiths, the 

Opposition’s spokesman on Colonial affairs., moved an amend

ment on behalf of the Opposition "that this House while 

recognising the advantages -which may te expected to accrue 

from the federation of the three Central African Territories, 

cannot approve the Federation Scheme in the form contained in 

Comaand Papers 0753 and 8754? which does not contain adequate

safeguards for African interests, and opposes the inposition
(339)

of the scheme against the -will of the African people".

After a bitter debate the Governnent motion was, however,

carried ty 304 to 260 votes P^1*^

In Southern Rhodesia, the final scheme was referred to

a referendum in April, Hay Stockil, in a. last bid to prevent

the inevitable, had demanded that the schsme should only be

considered accepted if  two-thirds of the electorate voted for'

it and that the referendum should be delayed until the

document had been completely finalised as there were still

some ambiguities which could result in alterationsp^^

Huggins turned down both these demands,. Ihe electorate
(o>2)

voted massively in favour of the scheme., In Northern

Ehodesia the Legislative Council accepted the scheme ty 

seventeen votes to four - the four voting against being the 

two African lumbers and the two Europeans representing 

African i nte r es t sT h e . N ya sa l an d  Legislative Council 

equally accepted the scheme.

Ihe acceptance of the Constitutional Draft ty the United 

Kingdom Parliament and ty the Southern Ehodesian electorate, 

and the Legislative Councils of Nor the Ehodesia and Nyasa- 

land brought to an end decades of campaigning for the estab

lishment of some form of closer association in Central 

A fr ic a P ^  A new stage had cormenced - i.e. that of putting 

the schema into operation through the enactment of various 

constitutional instruments ty Her Majesty in Council and tile 

United Kingdom Parliament, ^45)
■ "-T 1"....— ----- v ■■ ■ - - - ■ ̂

'Footnotes 33& - 342/, soo page 76.

343. N. R, Legco Debates. 17 & 10 April, 1953, pp. 27*142*
See also.Gann. Ibid, . Chronology, II, No, 9, p. 278;
Walker, op.cit, -p. ■ 863.

34k. For accounts varying in detail of the closer association 
movement from early days to 195^  see generally the 
following; Gann, ibid. Gann & Gelfand, cit. f Jones, 
op.cit. , Mason, op.cit.-. Franklin, op.cit.; Bretsford, 
op.cit.i Palley, op.cit.. Vfeleriskv, . op„cit. . Gray, 
op.cit.-. Pratt & Ley’s, op.cit,.; Taylor A.Dvorin, op.cit. 
op.cit.; Gutheridge, op.cit.; Kirkwood, op.cit.; and'other 
literature quoted in this Chapter not here mentioned.



CHAPTER SEEEN

THE CONSTITUTION. LI EE AND DISSOLUTION OF THE FEDERATION
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1. ME CONSTITUTION

In May, 1953, the Rhodesia and Nyasaland (federation)

Dill was introduced.in the British Parliament^ On July, 14 
(2)

the Bill tecane law. The Act epowered v-he Crown to enact 

legislation providing for the establishment of the Federation, 

and of such authorities as might appear e:xpedient and the con

ferment of the necessary powers and duties on such authoriticQ, 

The Act also empowered the Crown, if  necessary or expedient, to 

amend the constitutions of the three terr.'.tnries so as to bring 

them into conformity with the Federal Constitution^ In 

pursuance of the Act, the Crown, on August 1, issued the 

Federation of Rhodesia and Nyasaland (Constitution) Order in 

Council, 1953p^ Section 1 (l) of the Orcsr established the 

Federation, Section 1 (2) provided that Chapters 1 and IV and 

Articles 35, 45, 53-55, 64 and 66 were to coke into effect on a 

date appointed by Her Majesty but that at any tine after making 

the Order (the Constitution Order) Her Majesty could appoint 

a person to te Governor-General, In pursuance of this...sub- . 

section, a second Order - the Federation of Rhodesia and 

Nyasaland ( Commencement) Order in Council, 1953, was also 

issued on August lu Section 1 of this Order provided that 

Section 1 (2) of the Constitution Order would come into force 

on September 3, 1953. On September 3, therefore, the following 

provisions of the Constitution came into ef;ect:~

Chapter 1 - concerning the establishment of the federation; the 

taking of office of the Governor-General;appointment of the 

Acting Governor-Gonoral; the power of the i ,[oTernor-General to 

appoint the Deputy Governor-General; the construction of 

references to the Governor-General; the seat of the Government, 

and the official language; Article 35 - concerning the effect 

of federal and territorial law on each other; Chapter IV - 

concerning EMjeutive powers; Article 45 - concerning enforce

ment of federal laws; Articles 53-55 - concerning the 

exclusive jurisdiction of the Federal Supreme Court in certain 

matters; Article 64 •• concern!!^ the exercise of the functions 

of the Federal Supreme Court before assumption of them ty the 

Court; and Article 66 - concerning the assumption of functions 

by the Federal Supreme Court. Ihis was to te on a day pro

claimed ty the Governor-General.

1, For the debate of the Bill, see House of Conraons Debates, 
Vol. 515 and Vol. 516, 1953.



Ch September 4 the first Governor-General, Lord

Llcwellin, as suited office ̂  On September 7 a temporary

Ministry comprising Huggins, Welensky and Barrow 'was sworn in.

The Ministers ■were allowed to retain their seats in the

territorial legislatures if they so wished until after the

general election, Huggins and Welensky did so. On October

2 3 ^  the Governor-General issued a proclaimatiori^ bringing
(9)

the regaining provisions of the Constitution into force.

During the period between his assumtion of office and the

first meeting of the Federal Assembly, the Governor-General

was, in addition to his executive functions, vested with the

legislative powers conferred on the Fbderal Legislature ty

the Constitution^^ He was to exercise the powers to such

extent as might, in his opinion, be necessary or expedient to

enable the Constitution to function,  ̂̂  Regulations made in

pursuance of these powers were to be deemed to be laws made ty

the Fbderal Legislatul’e ^  If  still subsisting on the date of

the first Electing of the Federal Assembly, they were to

continue to have effect as if they were enactments of the

Fbderal Legislature until amended or revoked ty a subsequent
(13)

law of the Legislature, Although in exercising these

powers the Governor^Gcneral was to act in accordance with the

advice of the Ifemporary Ministry, he could, however, in his

discretion, and in relation to ary matter, disregard their

advicll^ This provision operated notwithstanding the

provisions of Article 39 of the Constitution (requiring the

Governor-General to act in accordance with the advice of the

Executive" Council except in those cases where he was expressly

given discretion), Where he so disregarded the advice of

the Temporary Ministry, he washowever, to report his views to

the Secretary of State and was to. comply with any instructions
(15)

from the Secretary on the matter,

4, S, 1 (l)(b). The Crown was also empowered to make
provision for the restriction of the right of petition for 
special leave to appeal from the territorial High Courts 
to tho Privy Council once the Fbderal supreme Court had 
been established - S,1 (l) (a)(iii)« The Crowds powers 
were limited ty two requirements: Firstly, Orders made
under the Act were to be tabled in both Houses of Parlia
ment and both Houses were to adort an address to the Crown

to issue the Order or Orders - 3.1 (4). Secondly  ̂ once an 
Order had been made, unless it specified the me+'hod o'f 
amendment or revocation, it could not be amended save ty an 
Act of Parliament,

5, S.l. 1953, No. 1199.
6, He did this in pursuance of the Order in Council and the 

Royal Instructions of August'.,
7, The day later became officially known as "Ffederation Dsy» 

and was made a public holiday.
C, Proc, No. 2 of 1953.
9, Ihis was done, in pursuance of Section 1 (3) of the

Constitution Order which provided that the reamining 
provisions would come into force on a date appointed ty the 
Governor-Ge no ral by proclamation,

10, Section 2 (l) of the Constitution Order*
11, Ibid,
22. S. 2 (3) 13. Ibid. 14. S.2 (4) 15. Ibid.



In December elections were held, Ihe United Central

Africa Association had disbanded and reconstituted itself as

the Federal Party, flted by Huggins, with Welensky and Barrow as

his chief lieutenants Although three other parties - the

Democratic Party^^ the Progressive Party and the

Confederate Party^^ - had been formed, only one of these ~

the Confederate Party, an extreme right -wing organisation -

was still in existence at the time of the e l e c t i o n s I h e

fight was, therefore, a straightforward one betiveen the Federal

Party and the Confederate Party, with a few independents. The

Federal Party everwhelmingly defeated the Confederate Party,

It polled 34*992 votes and had 24 of its 26 candidates elected,

Cfci the other hand, the Confederate Party polled 15=263 votes 
(21)

and had only one' 'of its 23 candidates elected, Ihe four

independents who contested polled 1, 843 votes but only oni*^
( 23)

of them was elected^ ' Huggins be cane Prime Hina s ter a A 

new Government of five Ministers (later increased to seven) 

took over from the transitional Ministry. Ihe first session 

of the first Parliament was opened ty the Governor-General 

on February 3, 1954.

2 3$

16, The Party later united with the United Rhodesia Party 
and became the United Pbderal Party, For the Federal 
Party*s programme, see the Party's Constitution adopted 
in 1953 (meiiBographed)  ̂ Federal Party Policy (1953)l 
Hirsch, M.L, The Roads Offered .Tl953T~‘

17. The Party was formed in 1951; from the Afrikaner Society of 
Southern Rhodesia, It dissolved in 1953 before the 
elections and its members joined th” Oonfeerato Party. For 
its -programme see Democratic Leaders Statement to the Press 
and Public (1951) (Mmeo)

13, The Party was formed in 1953 ty liberal Europeans in 
Northern Rhodesia. It disbanded before the elections on 
the grounds that it did not want to split the liberal vote. 
For its principles, see Rhodesia Herald. 23 July, August
19, Sept 2, and Oct0 lLf 1953. ■

19. For its programme, see Conf karate Party Constitution (1953) 
Confederate Party Statement of Principles (1953); Details 
Given of Confederate Party Native Policy (1953) (Memeo),

20. See Notes 17 and 18 above,
21. Ihis was Mr„ Dendy Young, later judge of the High Court 

of Southern Rhodesia and now Chief Justice of Botswana,
He resigned his Rhodesian judgeship as a result of the 
disagreement among the judges arising from the declara
tion of independence by Rhodesiafl

22. This was Dr, Alexander Scott, the former leader of the 
Progressive Party,

23. For a detailed account of this election, see Dvorin,
Eugene P, "Central Africars first ffederal Election: 
Background and Issues" (The Western Political Quarterly, 
Vol. 75 1954) pp. 369-390, The total electorate of the 
three territories was about 67,000 - Dvorin gives the 
total of 6 0CS whitesCmd, 1149 - Survey of Developments 
Since 1953 - Report by Committee of Officials [Sec below) 
puts it at 66920 - pcllv Of these voters only 449 were 
Africans - 441 of them in Southern Rhodesia and 8 in 
Northern Rhodesia - ibid.



The final Constitution of the Federation contained a 238
(24)

pro amble and eight chapters; The preamble recited that 

Southern Rhcdesia was a colony and part of Her Majesty's 

dominions; that Northern Hhodesia and Nyasaland "were 

territories under Her Majesty's protection; that the territories 

were the rightful home of all their lawful inhabitants regard

less of origin; that tho territories would continue to enjoy 

their existing forms of government and that Northern Ehodesia 

and Nyasaland would continue "to enjoy separate Governments 

for so long as their respective peoples so desire"; that the 

Governments in Northern Hi ode sic. and Nyasaland would remain 

responsible (subject to the ultimate control of Her Majesty’s 

Government in the United Kingdom) for, in particular, the 

control of land in those territories, and for the local and 

territorial political advancement of the peoples thereof; and 

that the association of the two Protectorates and a Colony in 

a "Federation under Her Majesty’s sovereignty, enjoying 

responsible government,,., would conduce to the security, 

advancement and welfare of all their inhabitants, and in 

particular would foster partnership and co-operation batmen 

their inhabitants and enable the federation, when those 

inhabitants so desire, to go forward with confidence towards 

the attainment of full membership of the Commonwealth," It 

has already been mentioned (in the previous Chapter) that 

the recitals in the Preamble sought to assure the Europeans 

in Southern Hhodesia that they would not lose their self- 

government and the Africans in Northern Rhodesia and Nyasaland 

that they would not lose the protection of Her Majesty. %io 

aspects of this Preferable later became very controversial,

Ihese were the l!fo^fering of partnership" and the "attainment 

of full membership of the Commonwealth when the inhabitants so 

desired,” Partnership was adopted as the racial policy of 

the Federation, Its interpretation and implementation, 

however, became burning issues throughout the life of the 

Federation and contributed greatly to its demise, What was 

meant ty l!when those inhabitants so desire11 also raised bitter 

differences of opinion when the question of dominion status 

for the Federation became an issue. Both these controversies 

will, however* be dealt with later in this Chapter,

24* Chapter 1 *■ 'Ihe Federation in General; Chapterll - Ihe 
Federal Legislature; Chapter 111 - Legislative Powers 
Within Federation; Chapter IV •  Executive Powers 
Within Federation; Chapter V m Judicial Pewers Within 
Federation; Chapter VI * African Affairs Board; 
Chapter Vll *■ Finance; Chapter Vlll - Amendment and 
Review of Constitution,



The body of the Constitution did not differ very much

from the final draft of the January, 1953, Conference, Ihe

most significant addition to the final draft was Article 29 (?)•

This Article preserved the powers of the Crown, whore they were

conferred ty an Act of Parliament as opposed to prerogative, to

make laws by Order in Council for the Federation or any of the

constituent territories, Ihe reason why this provision was

inserted, although not so stated, was, no doubt, to make the

position clear that the powers of the Crown under the Foreign

Jurisdiction Act (under which the Crown legislated for Northern

Rhodesia and Nyasland) wore preserved in case it would be

argued that because they were not specifically preserved such

powsrs had disappeared in accordance with the ratio decidendi
(25)

of Campbell y. Hall; That case decided that once a 

territory had teen given a legislature, the Crown lost its 

legislative powers except those preserved as long as that 

legislature continued to existi^3̂  In North Charterland 

Exploration Company v. The K i n It was, however, suggested 

that the rule in Cam.)te ■ 1 v. Hall ceased to have effect since 

the passing of the Foreign Jurisdiction Acts 1390-1913.

Assuming the suggestion to te correct, this would have^of 

course, applied only to tho two territories where the Foreign 

Jurisdiction Acts extended,i.e. Northern Ehodesia and Nyasaland 

which were protectorates and not to Southern Rhodesia which ms 

a colony. However, not taking chances on the correctness of 

the suggestion in the North Charterland Exploration Company

0 ase, it was necessary to include a specific provision to 

exclude tho rule in Campbell v. Hall not only in relation to 

Northern Pihodesia and Nyasaland but also in relation to Southern 

Iihodesia and the Fbde ration itself where the Foreign Jurisdic

tion Acts did not apply.

Article 1 of the Constitution established the Fbde rat ion. 

Article 2 provided for a Governor-General and Commander in 

Chief appointed by Her Majesty as her representative in the 

Fbde ration. There wore also provisions for the appointment of 

an Acting Governor-General^ in the event of the absence of 

incapacity of the Governor-General; and of a Deputy Governor- 

General^^ if the Governor-General was absent from the seat 

of Government but not from the Federation, or if he was absent 

from the Fbderation for aj short period, or if  he was suffering 

from an illness he thoughh would be of a short duration,

25. (l$74) Lofft 6555 <- Cowp,204; Keir and Lawson, Cases in
. Constitutional J-jw. (Oxford, Clarendon Press, 4th Ed. )

p. 407-492.
25a. For a short discussion of the Eule"in this case, see Wade 

& Phillipsr Constitutional Law (Ecli'+'ion ’ by Wade & Bradley 
(London, Longmans, 1965 ) • pp, 41&-420„

26. (1931) 1 Ch. 169,
27. Art. 3.
2d, Art, 4.



An Acting Governor-General was to be appointed ty Her 240

Majesty. A Deputy Governor-General, on the other hand, was to

be appointed ty the Governor-General, His appointment could,

however, be revoked ty either the Governor-General or Her

Majesty. In addition to following the Boyal Instructions,

therefore, a Deputy Governor-General was also to follow the •

instructions laid down ty the Governor-General in the

instrument of appointment or given him, in the Governor-General1 s
discretion, from time to timi?^

The composition of the Legislature remained the same as

in the final draft The 26 Elected lumbers were, as in

the final draft, to be elected to the first Parliament on the

existing territorial franchise laws and thereafter under an

electoral law of the Fbderal Parliament except for Nyasaland

which was to continue under the territorial system until its

Legislative Council ty resolution decided to have elections
(30a-)

governed ty federal law. Election of Members of the

Federal Assembly under the territorial franchise laws made

these laws, for the time being, part of the Federal Constitution*

For this reason it is necessary to mention briefly tho franchise

qualifications obtainiiig in each territory at the time. The

franchise law of Southern Rhodesia was contained in the

Electoral Law Act, 1951* Regulations - the Southern Ehodesia
(31)

Federal Electoral Regulations, 1953, and the Southern

Tchodesia Federal Electoral Districts Delimitation Regulations, 
(32)

1953 - were made by the Governor-General with the approval

of the Secretary of State to adapt the law for federal 

elections. In order to be registered as a voter under the 

1951 Act, a person had to be a citizen of Southern Hhodesia 

and to possess the requisite educational qualifications - i.e. 

adequate knowledge of the English Language and the ability 

to complete and sign the enrolment form without assistance from 

another person. In addition, a person was required during a 

period of three months immediately preceding the date of his 

application for registration: (i) to have occupied, either

solely or jointly with others, a house, warehouse, shop or 

other building situated within the Colony which, either 

separately or jointly with any land occupied therewith, was of 

the value of not less than £500 (in joint occupation the 

applicant1 d share had to be not less than £500); or (ii) to 

have been the owner of a registered mining location in the 

Colory; . or (iii) to have been in bona fide receipt within 

the Colony of income, salary or wages at the rate of not less 

than £240 per annum (tho value of board, lodging and clothing 

or ary money received for any or all of these could be included 

in computation of the incomes, salary or wages) u A married 

woman (except one married under a polygamous system) could 

qualify through her husband:s property or income qualifications 

provided she had the other qualifications,.



a person was not considered to have the required property 

qualifications try reason of his sharing in any communal or 

tribal occupation of lands or buildings. This referred mainly 

to lands in African reserves and private locations. Although 

non-racial, this franchise disqualified the majority of the 

Africans. Although hundreds of them had the requisite 

educational qualifications, they earned far less than th<5 £20 

per month required, Ihey could not . qualify through the owner

ship of property in tho urban areas, Ihe Land .Apportionment 

Act barred them from owning or leasing property there. Very 

few owned farms. Lands and buildings they owned in the reserves 

were not acceptable qualifications under the Act. There were> 

therefore, very few Africans on the Voters ' Roll.

The franchise law obtaining in Northern Rhodesia was 

that enacted in 1925. This has been discussed in Chapter Four 

and it is not necessary to repaat the details here. It must 

be mentioned, howsver, that, because the franchise was only 

open to British subjects, the roll had virtually no Africans
(O i \

in 1953* Few Africans wanted to exchange their protected 

person status for the status of British subject. Apart from 

this there was also the question of the high income and 

property qualifications required, Africans earned very little
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tions byAthe Northern Rhodesia Ferietel Electoral none, j t o j
*i*KUho a p E ^ l .  of Secretary of

State.Nyasaland, as already seen in Chapter Four, had no

electoral law. The election of the four ordinary Nyasaland

Members was, therefore, to be carried out under regulations

made by the Gove rnor-General. The Governor-General* in

pursuance of this power, accordingly made the %  as aland

Pfederal Electoral Regulations with the approval of the Governor

of Nyasaland and the Secretary of State. The qualifications

laid down by the regulations were the same as those obtaining

in Northern Rhodesia save that as far as the citizenship

qualification was concerned a voter had to be not just a

British subject hit a citizen of the United Kingdom and the

Colonies,

29. Arts, 3 and 4#

3 0 . 'Art, 9.
3iDa, Arts, 10, 11 and 12c
31. These dealt with the elec-cions in general, and, particularly 

of the ordinary seats,
32. Ihe regulations dealt with the delimitation of the country 

into consti’- lencies,
33. See note 23 above,
34. See note 23 above.



No material changes were made to the provisions of the

final draft regarding the election and qualifications of th»

Specially Elected or Appointed Members 1 The three

Kbmbers (two Africans and one European) from Southern Rhodesia

were to be elected in accordance with regulations to be made
(35)

ty the Governor of Southern Iihodesia« In pursuance of this

power, the Governor made the Southern Rhodesia Federal

Electoral (Specially Elected Members) Regulations, 1 9 5 3 ^ ^

which, for the purposes of the European Member, made the whole

territory an electoral district and, for the purposes of the

African Members, divided the territory into two electoral

districts - Mashonaland and Matebeleleland, Ihe candidates

were to be registered voters and the electors were to be

those on the ordinary Voters Roll, The two Africans from

Northern Rhodesia were to be elected in accordance with

regulations made ty the Governor of Northern Rhodesia ty such

body as he might designate as representative of the Afri^lXi.

Ihe Governor accordingly made the Fbderal Assembly (Specially

Elected African Members) (Northern Rhodesia) Regulations,

1953. and designated the African Representative Council
(39)

as the body representative of Africans, ' For a person to 

qualify for election he had to be a British subject or 

protected person, a Member of the Council and able to speak 

English sufficiently to enable him to take active part in 

the proceedings - f the Federal Assembly,

Ihe two /ifricans from Nyasaland were also to be elected 

in accordance with regulations made by the territory’s 

Governor ty a body he, from time to time, designated,

34a, See Arts. 13, 14 and 15. Note that a European represent-
in African interests had to be unquestionably European 
and not half-European - Thornicrofty V. fbderal Minister 
of Internal Affairs, 1954 (l) S , XT 519'(S„Rf) where 
nomination of a coloured was disallowed,

35. Art, 13 (1).

36. See S. R. G/Ns d57/53 and 1043/53.

37. Art. 13 (2).

38. See N, R. G/N. 309/53.

39. See N. R. G/N 308/53.

40. Art. 13 (3).



Ill pursuance of the so provisions tho Govorncp uado thu $45

Federal ^scmbly (Specially Elected African lumbers)

(%asaland) liegulaticns, 1953, and designated the African 

Protectorate Council as the body representative of Africa 

Unlike in Northorn IJhcdosia, candidates were not required to 

be Members of tho African Protectorate Council. They were, 

however, to file nomin-.tion papers signed ty not less than 

ten and not more than twenty persons, one of whom had to be 

a rfer.ibor of the Council. The other qualifications were tho 

saDD as those required in Northern Rhodesia. The appointment 

of the Northern lihcdcsi?.. and Ny-\saland European lumbers 

representing African intorosts remained as in the final drâ fe*̂

Artides 16 and 17 dealt with the offices of Speaker 

and Deputy Speaker while Articles 15-23 dealt with procedure 

in the Assembly. Provisions regarding sessions, dissolution 

and prorogation of the Assembly were contained in Articles

26, 27 and 20 respectively. In exorcising his discretion 

in proroguing and dissolving tho Assembly, the Governor-General 

was required by Clause 3 of the Royal Instructions to follow 

the constitutional conventions obtaining in the United King

dom. Ihe procedure to be followed in the Assembly was based 

on that of tho British House of Commons. A till passed by 

the Assembly was to be sent to the Governor-General for his 

assent. The Governor-General could, except in the case of a 

Bill he was required to reserve in terms of Articles 10 (2^ 3) 

^ (4 4 )or <27 ( i ) ^ ) of Constitution or Clause 2 ^ ^  of the 

Royal Instructions, either assent to the Bill or withhold assont

or reserve the Dill for the signification of Her Majesty's 
(Jj.7)

pleasure. ' V/here (subject to tho provisions of .article 97 

( l ) , ) a Bill was reserved for the signification of Her 

Majesty's pleasure, the assent, if forthcoming, was to be 

given through a Secretary of State, LJ A Dill presented to the 

Governor-General was to lapse if  assont was declared to be 

withheld or if  assent had. not boon given at the expiration of 

twelve months from the da to on which it was p re sente dj^^ A 

Bill was to become law after a proclamation in the Gazette
( e* r\\

by the Governor-General that it had been assented to. Her

Majestr, through a Secretary of State could, however, disallow

any Bill assented to by the Governor-General within twelve
(51)

months of such assent, '

The main legislative powers of the Fbderal Legislature 

were contained in Article 29. The Article empowered the 

Legislature to make laws for the peace,oorder and good govern

ment of the Federation in those matters that came under its 

jurisdiction^2  ̂ Such laws could te made for the whole of the 

Federation or part of it* The laws could make (except in

two cases P'^different-provision for different parts of the

Federation. The Constitution maintained the division of
(55)

subjects on which the Fbderal Legislature could make laws.

Footnotes rvvorpa"o



lu, It could only make laws on those subjects which q:poared in “
(56)

the Exclusive or Concurrent Legislative Lists, 'and matters

incidental to the execution of the povrors conferred on the

Governor-General, the Federal Legislature or the Federal 
(57)

Judiciary, Any law outside these permitted fields was to 
(5; )

be void, ° Subjects outside the two Lists were reserved to 
(59)

the territories, ' YJherc, on .cominn into force of the 

Constitution, a territory had the power to mke laws on a 

subject under the Federal Exclusive List, the paver was to 

continue until tho Governor-General prescribed by notice in 

the Gazette that the subjoct had become exclusively Fbdorali^^

41. Nyas. G/i'Is, 180/53 and 1G9/53.
42, ;xt, 9 (l) (c),
43, Article 10 (2) required the Governor-General to reserve 

any Dill that made provision for qualifications or 
disqualifications for election as an elected nember, or 
'the circumstances in which an elected member should vacate 
his scat, or qualifications or disqualifications for 
registration as a voter, or for voting, at elections. Ihis 
did not include, however, a bill seeking to disqualify a 
person from election or registration as a votor or to 
make a person vacate his seat in the Assembly bccause of 
oommission of an offence relating to elections,

44. article 75 required the Governor-General to reserve Dills 
reported on by the ^Jfrican Affairs Board as differentiating,

45. Article 97 (1) required the reservation of Bills amending 
the Constitution,

46, Ihe Clause required the Governor-General (except where 
prior instructions had been riven or a suspending Clause 
had. boon inserted) to reserve any Dill which appeared to 
him to be inconsistent with the Crown's treaty or 
international obligations, or which mirht result in a 
prant of land or money or other donation teinr made to 
him or which contained provisions from which assent had 
previously been witlihold or which had previously been dis
allowed,

47. Art. 24 (1).
48, art, 24 (2),
49. Art, 24 (k).
50, Art. 24 (3).
51, Art, 25 (1). The Dill in such ease became annulled on 

presentation of a speech or message ty the Governor^
General to the Fbderal Assembly or by a proclamation 
in the Gazette.

52, Art. 29 (1).
53. Art, 29 (6),
53a, Those concerned the incidence of taxes in terms of 

Arts. CO (3) and Cl (2).
54. Ibid.
55* Art. 29 (2) and (3) read with the Second. Schedule to the 

Constitution.
56, Subjects on the Exclusive List were, for example, external

affairs, defence, immi -ration, extradition, aliens,
citizenship, external trade, banks and bankinr; >other than 
land banks), railways, shippin'-; and aviation. Subjects on 
the Concurronefc List were,for example, deportation
naturalisation, devolqjment of industry,, control cf move#* 

ment between the territories, bankruptcy, land banks,

57, Art, 29 (1) (2) & (3).
58, nrt. 29 (4)' & (5).
59, Laws of territorial legislatures outside the Concurrent 

List and the residuary subjects were also to be void ••

Art, 29 (5).
60, Art. 29 (2),



Until the publication of such a notice, the subject was to ~ 

bo regarded as falling; under the Concurrent L is t ^ ^  Oncc the 

requisite notice had been published, the territory’s power on 

that subject ccased to exist The notice had, therefore,
*• "f* / /n \

the effect of amend m 3 tho Constitution of/territory. Ihe 

first subject to be placed under the Exclusive List by notice 

was foreirn affairs, Dy notice|64)
in the Government Gazettes 

of the three territories as required ty Article 29 (2), the 

Govemor~Gelieral prescribed October 30, 1953, as tho date on 

which the Federal legislature would have the po-wcr to make laws 

with respect to extern;-.! affairs to the exclusion of the 

territorial legislatures. No such date or dates were prescribed 

for the other subjects on the Exclusive List;., This left such 

subjects concurrent wherever a territorial legislature had 

power to legislate on the subject concerned. rIhe Federal 

Legislature, however, acquired exclusive power over most of 

the remaining subjects by enacting comprehensive legislation 

which in terms of Article 35 (l) prevailed over territorial 

legislation, Article .35 (l) provided that where a territorial 

law -ms inconsistent with Pbdoral law in those matters where, 

both legislatures were competent, Federal law was to prevail*

61. Ibid.
62. Ibid, Any law passed by tho territorial legislature on 

that subject was _however, to continue in operation until 
it had boon expressly or impliedly- repealed by Federal 
law - iirt . 35 (4)» See also dicta in the Australian 
cases of U1 Enr on v„ Fedder (1904) I C.L.R. 91 (where 
Griffith C.J„, at p,lll, stated: "As from the point at 
which the quality of exclusiveness attaches to the 
Federal power the corapetenco of the state is altogether 
extinguishede") and Firrie V. Macfarlane (1925) 36 C*L.K* 
lr/0 - (whore Isaacs J,, at 191-2 stated that where such 
subjects as defence or customs wore expressly by sections

.'.106 and 107 eliminated from state constitutions because 
they were made exclusively federal ty Section 52, the 
control of such a matter was necessarily ty force of the 
very words of the constitution placed outside the ambit 
of the State Constitution and beyond any power of the 
state to affoct it,:’

63. Note that while S„ 14 (l) and (2) of the Federation of 
Rhodesia and Nyasaland (Constitution) Order in Council,
1953, provided for the continuance of the territorial 
Constitution and Article 29 (4) of the Constitution 
continued the legislative competence of theterritorial 
legislatures, both sections provided that the territorial 
constitutions and the legislative powers of the legislatures 
thereunder would be subject to the provisions of the
Order and the Federal .onstitution respectively. Note 
also that tho R & N (Fed.) Act 1953, permitted amendments 
to the territorial Constitutions.

64. s. R, G/N. 903/1953;, N.R. G/N 310/1953: Nyas. G/N 102/1953.



Such territorial law was to te void to the extend of the 

inconsistency. It was to be immaterial whether the Federal 

law was cnacted beforo or after the territorial lawf^ ^

In order to facilitate the assumption of functions ty the 

Federal Government without the enactment of the required 

Federal legislation, the Federal Legislature enacted the 

Territorial Laws Amendment Act, 1954, enabling the Federal 

Government to administer provisions of certain territorial 

laws. The Act empowered the Governor-General to declare that 

any provisions of a territorial law relating to matters within 

the competence of the Federation would be administered ty tile 

Federal Government. In cases where such provisions concerned 

a concurrent matter, the concurrence of the Governor of the 

territory concernod had first to te obtained beforo the 

Federal Government administered them. The Governor-General 

was also empowered to make ty Order such amendments, 

adaptations and modifications to the provisions of any such 

territorial law as would be necessary to enable the Federal 

Government to administer it or remove anomalies and 

difficulties arising out of the change In pursuance of

the Act the Federal Go/ornacnt took over the administration 

of a great number of territorial laws relatine to a variety 

of subjects - e.g, non-African agriculture in Southern 

Rhodesia and Northern Rhodesia (but not. Nyasaland), public 

health, copyright and weights and measures. When necessary 

and convenient such territorial laws were replaced by 

Fuderal legislation.

In addition to Jne legislative powers granted under 

Article 29> the Federal Legislature could also acquire 

legislative competence under Articles 32, 31 (l) and 6,

Articlc 32 (2) permitted a territorial legislature to confer 

on tho Federal Legislature by legislation power to make laws, 

in relation to that territory on matters not included in the 

Federal or Concurrent List for the purposes of the creation 

and regulation of any authority to exorcise functions in 

respect of more than one territory; or tho establishment 

or regulation of schools for afi£' spocial category of pupils; 

or tsetse control and the establishment of such services as 

may be necessary for such control or such other matter, being 

a matter included in the Federal or Concurrent Legislative 

List, as may be specified in the law by which tho authority 

is conferredi^3̂  Ihe delegation could be general or 

restricted and could te indeterminate or for a limited t S V  

While tiie delegation lasted such matter was to te doomed to
(6u)

tc under the Concurrent List; Ihe delegation, whether 

granted generally or for a specified period, could te revoked 

at any tine but the revoking law in such case was not to 

come into operation until six months after its enactment,

Footnotes 65 - 69 on page 247*



j.** v:iv vx a xaw uti uii ux'u-nicu',/ ^on<Jurrcnt> -

List subject which could not be repealed or amended by a

territorial law, a law enacted by the Federal Legislature on

dolegation could be amended or repealed by the territorial

legislature concerned after revocation of the delegation.^

Article 31 (l) provided that Northern lihodesia and

Nyasaland, whose agriculture (non-African and African) remained

territorial on comiiyj into force of the Constitution, could

later, ty an enactment, place cn the Concurrent List non-,iffican

agriculture• or animal health (including animal diseases and

animal pests other than tsetse); or plant pests and disei^oi.

Any law made to effect S”ch transfer could be amended or

replaced ty tho Legislature that made it but such amendment or

r3placement was not to diminish the inclusion of the subject
(72)

concerned on tho Concurrent List. In pursuance of these

provisions the Northern Iihedesian Legislative Council enacted

the Non-African Agriculture (Transfer to the Concurrent List)

Ordinance in 1955* enabling the Federal Government to assume

responsibility over the subject on January 1, 1956 when the
(73)

Ordinance come into operation.

Article 6, on the other hand, empowered the Federal 

Legislature to make special laws (which normally v:culd be out

side its competence) for areas set aside for use an, or in 

conjunction with, the 3eat of the Federal Government, Exercising 

this power, the Legislature enacted the Seat of Government ( 

(Special Laws) a c 1956. In pursuance of this Act, the
(7/,

Governor-General, for instance, made refiulations ■■ which 

removed all racial discrimination relating to the supply and 

consumption of liquors at certain functions and receptions 

held at the Government House and at the King George VI Arr.y 

Barracks in Salisbury, The regulations were necessary because 

of tho law prevailing in Southern Ithcdesia then which prohibited 

the supply to Africans or the consumption ty Africans of European 

liquor.

65. This Jiieans that while Federal law was able to repeal 
territorial law on a concurrent subject, territorial law 
could not do the same to Federal law.

66. These extensive legislative powers of the Governor-General 
were upheld in It. V. Christos oulos, 1957 H & N 251. This 
was in accordance with the principles laid down in U.
Birch (lo7u) 3 p. Cas. Co9 and HocV:c v. Hie Queen
TX333) 9 A.C. 117.

66a. Instances of such enabling laws, were the Art Gallery
(Authorisation) Act of the Southern Hhodesia Legislature 
ano Ordinances of similar title enacted by the Northern 
Rhodesia and Nyasaland Legislatures on 1957. Iho Federal 
Government assumed responsibility by enacting the Rhodes 
National Gallery Act, 195^«

67. Art, 32 (3). 6G. Ibid, 69. Art, 32 U.) ■ .
70. ' Art, 35 (2).
71. Nothing in the Article was howjver; to be construed as 

empowerin'; the Legislatures of the two torrid ~ios to 
plac^ . tho control of game, £*amc reserve or j'.'L'hing 
rights on the Concurrent List - Art, 31 (5).

72. Art. 3 (2).
73. Nyasaland never surrendered its non-African ar".: culture 

prtil tso i-’.isr-^uti^n of th  ̂ Fc^er^ti'n.



14* Miile the Federal Legislature could acquire more legislative

powers by delegation to it by a territorial legislature of

ccrtain territorial subjects, it could also diminish its

powers under the Federal L is t  by conferring on the le g is la tu re

of a territory authority to mako laws for that territory on
(7*0

any matter under the Federal List. ' The delegation could be

general or re stric te d  in  content or d u ra t io n ^ ^  While the

delegation lasted the subject or subjects concerned wore to be
(77)

deemed tc be on the Concurrent List, The delegation

whether general or for a specified period could te revoked 'at

any time but such revoking lav/ was not to cane into operation
(73)

until the expiration of six nonths after- its enactment.

Any law made by tho t e r r it o r ia l  le g is la tu re  while i t  enjoyed

the dolog-.tion was to remain in  operation u n t il  amended or
(79)repealed by a subsequent law of the Pbdoral Legislature,

The Federal Legislature was specifically prohibited 

from making laws on two matters - trade unions and 

industrial conciliation, and acquisition of African land. 

Article 30 (l) barred the Federal Legislature from making laws 

with respect to trade unions or like associations or the 

settlement of disputes between employers and employees or 

between employees, being disputes connected with the employ

ment or non-employment, or with the terms of employment or 

conditions of labour, of any persons. It was to have such 

power, however, to tho exclusion of a territorial legislature,

where the unions or associations concerned were of Federal
(<2o)

officers or the persons concerned wore Fbderal officers, ° 

Article 33 (l) prohibited the Federal Legislature (notwith

standing anything in the Constitution) from making provision 

for the acquisition, whether compulsorily or by agreement, of 

any African land or interests or rights over any African land 

otherwise than in accordance with the provisions of ary of the
(ol)

African land laws applicable to the land in question. 

Consequently a law authorizing tha. acquisition of land 

compulsorily for tho purpose of settling immigrants could not 

apply to African land notwithstanding provisions to the 

contrary in such la w f^

74. Fed. G/N. 163/1956-
75. Art. 31 (1),
76. Art. 32 (3).
77. Ibid.
70. Art. 32 (4).
79. Art. 35 (4).
GO. “Federal Officer" was defined as a "substantativs holder 

of a paid office in the Federal Public Service, being an 
office service in which is pensionable service under any 
law of the Federal Legislature, and includes any person 
holding such an office on probation and any person 
holding a paid office in the Ftderal public servicc for 
a specified term under a contract or agreement "—Art.
30 (3).

01. Art. 33 (1).
02, Ibid.
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■̂5* African land11 was defined as land, foiling prtivt of any

African trust land, nati v<=> f.r-p̂-b native re sc I've, native

area or special na+.ivo »roa within ttw- imPni of any of the

African land law s^^  This provision was, no doubt, 

included in order to allay the fears of the Africans in Northern 

Rhodesia and Nyasaland vjho thought their land would be taken 

away ty the Federal Government for European settlement. The 

Fbderal Legislature was also to have no power, notwithstanding 

provisions in the Constitution or any other law of the 

Fbderal Legislature, to alienate from the Chief and the people 

of Barotseland the territory reserved from prospecting ty 

virtue of the concessions from Lewanika to the British South 

Africa Company of 1900 and 1909 except with the consent of 

the Chief and the approval of a Secretary of State,,

A further provision -which rather curtailed the legis

lative power of the Federation was contained in Article 34.

That Article provided that "where a law of the Federal 

Legislature makes provision in relation to any territory 

with respect to any matter -which is not itself included in 

the Federal or Concurrent Legislative List and is withir 

the legislative competence of the Federal Legislature by 

reason only of the inclusion in the Federal Legislative List 

of the power to implement treaties, conventions and agree

ments with, and other obligations towards, countries or 

organisations outside the Federation, that provision shall 

not have effect in relation to that Territory unless and 

until the Governor of the Territory has declared by notice in 

the official Gazette of the Territory that it shall so have 

effect,11 Ihis provision testowsd some form of local veto 

power on the Governor of a territory over Fbderal legislation.

In conclusion, as far as the legislative powers of the 

Fbderal Legislature are concerned, it must te noted that 

these powers and those of the territorial.legislatures v*ere 

subject to the legislative powers of Her Majesty. Article 

29 (7), as stated earlier, provided that nothing in the 

Constitution affected the powsr to make laws for the Fedeleg

ation or any of the territories conferred on Her Majesty ty 

an Act of the United Kingdom Parliament. The probable reason 

why this was included has already teen mentioned above.

$3, Art, 33 (4) - African land laws were listed as follows:
Northern Rhodesia - the Northern Rhodesia Crown Lands
and Native Reserves) Orders in Council, 1923 to 1951
( ee footnote 19) on p, 29 of the Federation of Rhodesia
and Nyasaland Constitution Order in Council, 1953,' for
the legislation te tween 1920 and ±951)) Nyasaland -
the Nyasaland Protectorate (African Trust Land) Order 
in Council, 1950 (S.l, 1950/ll83)j Southern Ehodesia-
the Southern Rhodesia Constitution letters Patent and
the Land Apportionment Act 1941J with all the relevant
amendments to these laws.

£4, Art, 33 (2),



No material alterations were made to the structure

of the Executive contained in the final draft. The

Federation's executive powsrs were vested in Her Majesty but

were to be exercised on her behalf by a Governor-General or

any other authority authorized ty the Governor-General or a

Fbderal la w ^ ^  The exedutive power was to extend to the

execution and maintenance of the Constitution and to all

natters in which the Federal Legislature had the power to

nake laws [ ̂  ̂  The Governor-General was to appoint the

Prime Minister and the other Ministers and assign functions 
(07)

to them, ' The Mnisters ware to hold office at Her

Majesty's plcasure^^ An Executive Council comprising the

Prime Minister and such other Ministers as might be appointed

ty the Governor-General on the recomnendation of the Prime

Minister was to advise the Governor-General in the government

of the Federationf^^ In all his functions the Gove rnor-

General was to act in accordance with the advice of this

Council save in the case of the dissolution of Parliamen^/^

appointment of the Prims Minister a$d the other Minis ter^/^

appointment of Members of the Executive Council or such

other cases in which the Constitution granted hin.
(92)

discretion. Advice tendered to him was not to be a

subject of a court enquiry!^ The Governor-General's 

relationship with his Government was in all circumstances 

the same a- that of the Queen and her Government in Britairl?^

05. Ait, 36 (1)..
06. Art. 36 (2)„.
07. Arte 37 (I).
00, Ibid,,
09. Art. 30 (1).
90. Art, 27.
91. Art. 37.
92. Art. 39.
93. Art. 39.
94o Clashes occasionally occurred between the first Governor- 

General and the Executive Council - Palley, pj?._cit>*>
P»355, notct 1, quoting a personal communication. In 
196%  tho second Governor-General was placed in an 
embarrassing position,. He was required to road a Speech 
from the Throne -which bitterly attacked the British 
Government and accused it of betraying the people of 
the Federation and causing them irreparable harm. The 
speech also mentioned that the Federal Government had 
not teen consulted when the British Government took 
decisions relevant to future constitutional development 
of the Federation's component territories (See Fbd. Pari. 
Debates, Vol. 20, Cols, 2 - 3> 0 April, 1963). Placed 
in this constitutional dilemma of either resigning or 
reading the Speech, the Governor-General took the less 
critical course and read the Speech. He was, however,
very disturbed ty it - Paliey, p .355, Note 3, quoting
personal cor.r\unication,

95. Art. /.I (1).
96. Art, 41 (2)3
97. A'~t. 41 (3) ■> Subject matter for 95 to 90 on page 17.
90, Art0 41 (3).__________ ________ __________________ _____ ____1-...



17* The Governor-General could, with the consent of the-

Governor of the territory concerned, entrust, either

conditionally or unconditionally, to that Governor or any

officer or authority of that territory functions in relation

to ary matter to which the executive authority of the

Fbderation extended and failing to be performed in that 
(95)

territory. A Fbderal law could, regardless of whether a

territorial legislature had the power to enact such law, confbr

powers or impose duties upon the Governor or any officer or

authority of a territory!^ ^  Such provision was, however, to

have no effect unless and until the Governor of the territory

concerned had declared by notice in the Gazette that it should 
(97)

take effect. Conversely, the Governor of a territory, with 

the consent of the Governor-General, could also entrust 

conditionally or unconditionally to the Governor-General or any 

officer or authority of the Federation functions in relation to 

any matter to which the executive authority of the territoiy 

extended and which, in the opinion of the Governor, was 

ancillary or directly related to any matter to which the 

executive authority of the Federation extetidedS^ The Govern

ments of the Federation and the territories were to consult 

on matters of common interest and the territorial executive

authorities -uere to exercise their powrs in a manner that did
(og)

not impede or prejudice the eixcrcise of Federal authority;

The Gove rnor-Geno ra 1 was to have powers of uercy on 

offenders against Federal l a w ^ ^  Territorial Governors were 

to continue to enjoy the same powers in relation to offenders 

against territorial law but were not to exorcise such power on 

an offender against federal law l^^  This neans that although 

territorial courts were to administer Federal l aw ,o f f en de rs  

against such law could only be pardoned, reprieved, respited 

or have their sentences canmuted or remitted by the Governor- 

General. This was in line with the practice in other . 

federations, for instance, Australia, Canada and India,

Apart from details, the provisions of the final

draft on the judiciary became Chapter V of the Constitution

unchanged. There was to be a Federal Supreme Court consisting

of a Chief Justice, such number of other judges as the Governor-

General might deem necessary, not being less than two and not

more than six (incroase beyond six required prayer of the

Federal Assembly to the Governor-General), and the Chief

Justices of the three territories^0"^ The Chief Justice and

the Federal judges were to be appointed ty the Governor-General

while the Chief Justices of the territories were to become

Members of the Court by virture of their office#

Provision was also given for the appointment of an Acting

Chief Justice and Acting J u d g e s T h e  judges ware to be

paid from the Consolidated Revenue Fuhd^^and were not to be

removed from office except for misbehaviour o r infirmity of body 

or mind, {107 )
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10.
99. Art. 42 (2) & (4). The effort of theTGovernments to 

co-operate net with difficulties from the very 
beginning. Disagreements often arose. For instance,*-

thought -mere was no need for sucn a formal body. Galley, Jop. nl 
P. 357, note k, and Gann & Gelfand, op.cit.. pp.232 

et. scq., reveal the disagreements that arose between 
Huggins and Todd, For Todd's accusations on lack of 
consultation, see S, R. Lor. Ass. Deb.. Vol. 37* Cols. 
1019 and 1045, 21 July, 1955; Vol. 3tf, Col. 2143, 21 
March, 1956; Vol. 39, Cols. 329 and 340, 20 July, 1956. 
See, however, Palley, op.cit, 357, where it is adid the 
provision of consultation was not observed in spirit in 
Southern Rhodesia, and Gann & Gelfand, op.cit.. p. 232, 
where the view is mentioned that Southern Rhodesia was 
attempting to interfere in Federal matters,, Todd 
maintains that his downfall from power in 1953 was 
engineered ty Welensky (Federal Prims Minister then) - 
Palley, op.cit. , p. 357, note 4. That there was lack 
of consultation was confirmed ty the Official's Report 
of I960 (Cmd, 1150 of I960), Chapter 5. The Officials 
commented: "It is generally conceded that in practice
this co-operation has worked somewhat unevenly. In 
sane cases it has taken the shape of formal, and some
times statutory, consultation; in others it has emerged 
as informal ad hoc cc-qperation, designed to overcome 
administrative or technical differences as they were 
foreseen or arose, As a result, not only do certain 
gaps appear to C'dst in the existing machinery for 
co-operation but such machinery as had been established 
has on occasion come into operation only when difficult
ies have already arisen which might have been avoided 
by earlier consultation." para. 225. The most 
important machinery established was that of Heads of 
Government meetings.11 For other forms of co-operation, 
see Officials Report of i960 (Cmd. 1149, Chapter 7).
By I96I, however, contact between the Governments, had 
become perfunctory and the Heads of Government meetings 
had ceased - Alport, Lord C, Sudden Assignment. (London, 
Hodder & Stonghtons 1965) p. 41.

100. Art. 43 (1).

101. Art. 43 (2).

102. See below.

103. Art. 46 (1)

104. Art. 47 (1)-

105. Arts. 4^ and 49.

106. Art. 56.

107. Art. 47 (6) (b). Doth the Chief Justice and Federal
judges could, of course, resign by addressing a written 
notice to that effect to the Governor £■ General.
Otherwise they would retire on attaining the age of

65.
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1$, To qualify for an appointment as a judge, a person was to 

have teen a judge of a Court of unlimited jurisdiction in 

civil and criminal matters in some part of Her Majesty's 

dominions or to have practised as an advocate of such a court 

for not less than ten years

'Ihe Court vas to have original as well as appellate

jurisdiction. It was to exercise original jurisdiction to

the exclusion of any other court in (a) disputes between the

Federation and a territory or between territories; (b)

determination of the right of a person to be or remain a

lYfember of the Federal Assembly; (c) any matter where a

writ or order of mandamus or prohibition or an injunction or

interdict was sought against an officer or authority of the

F e d e r a t i o n T h e  court was also to have jurisdiction, to

the exclusion of ar$r other court, to determine any question on

interpretation of the Constitution referred to it by the

High Court of a territory, or which might be required by any

law of the federal Legislature or of a territorial Legislature

to be referred, ty a lower court to a higher court for 
(112)

decision. In addition to the jurisdiction just outlined,

the Federal Legislature or a territorial Legislature could 

confer on the court original jurisdiction in matters within 

its legislative cooipetencel'^'^ This provision was, however, 

not to include the conferment of original criminal jurisdiction, 

A law purporting to confer original criminal jurisdiction was 

to be void. Jurisdiction conferred ty a territorial legislature 

under these provisions was not to come into effect until the 

Federal Assembly had accepted the conferment ty resolution and 

the Chief Justice of the Federation had been so informed ty 

the Speaker of the Federal Assembly.^^^ The Court's 

appellate jurisdiction was contained in Articles 55 and 56. 

Article 55 provided that notwithstanding anything in any law 

of the Federal or territorial legislature, the Court was to 

have jurisdiction, to the exclusion of any other court,' to 

hear and determine appeals from the High Court of any territory 

on any question regarding the interpretation of any provision' 

of the federal Constitution or that of such territory. Article 

56 empowered the federal Legislature to confer on the court 

the jurisdiction to hear appeals from the territorial High. 

Courts in matters other than those mentioned in Article 55.

It should te noted, however, that a great deal of 

federal law was, in fact, to be administered ty territorial 

courts. Article 45 provided that except for matters falling 

under Articles 22 and 53 - 57 jurisdiction in civil or 

criminal proceedings arising under the federal Constitution 

or other law of the Federal Legislature (unless excepted ty 

such law) was to vest in and exercised by the courts of any

territory as if the law were territorial,__________  .

Jbotnotes 100 - 114 overpays 2-54*



20, With regard to appeals from the Fbderal Supreme Court,

Article 61 empowered the Federal Legislature to provide*, by 

law the right of appeal to Her Majesty in Council in such 

cases or classes of cases and in such circumstances and under 

such conditions as irdght te prescribed in that law, .Appeals 

from the territorial High Courts to the Privy Council were to 

cease once the Federal Supreme Court had been established 

except as proscribed by the Constitution!^These provisions 

were not, however, to impair the right of Her Majesty in 

Council to grant special leave to an applicant to appeal to 

Her Majesty in Council against a decision of the Federal 

Supreme Court or the High Court of a territory

pi

108. ArV, 4 7 (1) - (3)-
109. Ait, 53- Wo case was decided under ‘this head during the 

life of the Jfederation*
110. Two cases wore determined under this head tut this was

before the constitution of the Federal Supreme. Court, 
became law* These were Thornier oft v. Federal 
Minister of Internal Affairs, 1953 S,R, 143 TSee^note 
above on fact? of case) and D„ Enls V. Federal ̂ Minister 
of Internal Affairs, 1954 (l)_S0A, 11? '(sVhT). Both .
cases were heard \y the Ehodesia Court of Appeal in terms 
of the transitional provisions under Art. 64 of the 
Constitution,, In the latter case it was held that no 
action could at that stage lie against a Government 
official in the absence of a law governing proceedings 
against the Crown* Such a law was passed by the first 
session of Parliament - see Federal Crown Proceedings Act 
(No, 14 of 1954)-

H I .  Several cases were do aided under this head, among them 
Ranker V. Greenfield and Wood NN„ 0 1963 (l) R & N 127 
(FqC. ): Chassay Brothers V- Shaw and Macintyre NN„0 1956 
R. & N. 188 (F.SsC,) and the Controller of Customs and 
Excise, 1957 H & W & 780, This provision also extended 
to statutory bodies which were held to be bodies 
empoxvered to carry out part of the functions of the 
Fbde ration - see Southern Ehodesia Electricity Supply; 
Cocraission and Minister of Power va Chamber of Mines. 
Rhodesia, I960 R & N 348, Note that 'the provision 
confered original jurisdiction only in the circumstances 
mentioned and not, for instance, in cases liJce Codr on V. 
Macintryre and Shaw 0, i960 R & N 418., where a 
vindicatory claim was involved,. This had to be asserted 
in the territorial High Courts See also Kanto (PvU) Ltd«> 
MacIntyre N,Q. and the Controller of Customs and Exercise. 
1957 H i  N 700, where the point that the Court had no 
jurisdiction was decided sub-silontio0 See also Exparfce 
Goodair, 1955 (4) S„A0 78 '(S4RJ, where Morton A.C0J0 
queried whether Art, 53 (c) precluded the Southern 
Rhodesian Courts from issuing a writ or order of mandamus 
or prohibition against a Federal Prisons officer and whether 
the High court had been deprived of the power of releasing 
any prisoner no matter where he was detained. It will 
be noted that Art. 53 (c) did not mention the \i±t 
Habeas Corpus. It is submitted this could have‘ been still 
issued -b ee also Palley, op. cit a p, 402 note 5c 
Art. 54*
Arta 57,
Ibid a 
Art. 63o
The first case to go to the Privy Council under this 
provision was Mungoni v. Attorney-General of Northern 
Rhodesia (1962) A, C, 336, A notable case that went to 
the Privy Council under this provision was R. V. Mapoliaa. 
1963 R & N 80’ (FeS0C#).

112.
113.
114.
115.
116.



Her Majesty, in Council was, however, not to grant leave to 

appeal from a decision of the High Qourt of a territory Wiere 

an appeal lay to the Federal Supreme Court or where no such 

appeal lay but a lav; of the Pbderal Legislature or of a 

territorial legislature (provided it was not inconsistent with 

a Federal law) provided that the decision of the territorial 

High Court was to be final

The Federal Legislature did not make provision for 

appeals to the Privy Council as permitted by Article 6l until 

1962, It will be noted that Article 61 used the words “may 

by law provide11 „ This left the discretion to the Pbderal 

Legislature, Wien the Federal Supreme Court was established 

by the Federal Sqjrerae Court Act, ,1955 (and inaugrated in July 

of the same year) no provision was made in the Act for appeals 

to the Privy Council, Appeals could, therefore, only be made 

on the basis of special leave granted by the Privy Council in 

terms of Article 63. In 1962, as a result of the new 

Constitution of Southern Rhodesia^'^the Fbderal Legislature 

passed the Fbderal Supreme Court Amendment Act which 

provided for an appeal to the Privy Council as of right from 

any determination of the High Court of Southern Rhodesia in 

relation to a claim by any person that the provisions of the 

Declaration of Rights contained in the Southern Rhodesia

Constitution, 1961, had teen contravened in relation to

117. Art, 63. In such case both the Federal Supreme Court and 
the Privy Council were prevented from hearing such an 
appeal - Article 63 read idth section 1 (a) (iii) of the 
Rhodesia and Nyasaland (Pfederation) Act, 1953* as 
interpreted in Gonthi v. R. 1950 R & N 35* In this case 
it was found that the Legislative Council of Nyasaland 
had not, in fact, declared High Court decisions on fact 
in criminal cases originating from subordinate courts 
to bo final; The appeal could, therefore, be heard ty 
the Federal Court. In Pindeni V, R«. 1959 (2) R & N 475, 
Section 60 of Ordinance Wo, 26 of 1950 °f Nyasaland, 
which barred appeals on fact and sentence, was upheld, 
Where no appeal lay to the Federal Supreme Court and no
provision was found in the law that the decision of the
High Court was final an appeal could be taken to the 
Privy Council by special leave - per Tredgold F,C, J. 
in Go .thi Y, R„ (supra),

110, S.l, 1961 No, 2314 (The Southern Rhodesia (Constitution 
Order in Council, l§6l),

119, Act No, 46 of 1962.

120, S?1 (5) of the original 1961 Southern Rhodesia 
Constitution provided that a person aggrieved by a
decision of tho High Court in cases concerning the
declaration of Rights could appeal to Her Majesty in 
Council but that the provision would not operate during 
the period when the Federal Constitution provided for an 
appeal on such matter to the Federal Supreme Court,



22. This right of appeal did not apply in the other cases. The 

position in such other cases, therefore, remined as before.

Ihe contraversial African Affairs Board found its way

into the Constitution in Chapter IV. The composition,^121  ̂ the 
(122)

general functions 'and the functions in relation to

legislation - Bills and subordinate legislation^12-̂  of the

Board remained as contained in the final draft^12^  Decisions

of the Board were to te taken ty a majority vote of the

members presents1* ^  The Chairman^ and the vice-chairman

■were to have a.deliberative as w$ll as a casting vote when 
(127)'

pres Ming. Tho quorum was to be three members' and .

the board could function despite a vacancy in its membership^

It was to sit even during adjournment or prorogation of the 
(l3;)

Fbderal Assembly, Members of the Board were to continue to

sit and to act after dissolution of Parliament until the first 

meeting of the new Parliament^1^1  ̂ It will be recollected 

that the final draft had reduced the status of the Board to 

that of a Standing Committee of the Federal Assemblyf1^2  ̂ The 

Fbderal Assembly Standing Orders (Orders 193 and 197) later 

provided that except as otherwise provided in the Constitution 

the Board was to be treated as a Select Committee and, 

therefore, required to report on its work to the Assembly 

each session. The work of the Board during the life of the 

Federation will te dealt with later.

Chapter Vlll of the Constitution dealt with finance.

The Federal Legislature could impose taxes on income and 

profits^1"*^ a federal emergency tax, territorial sur

charge if so required ty a territory,^^ export duties,
(~\ *37 ̂

and sales tax. Trade between the territories was to be 

ftee.(l30)

121. Art, 67 (1) (a) & (B)-.
122, Art. 70 (a) & (b).
123« Arts, 71, 73, 74, 15, 76 and 77,
124, See above Chapter 6, for a discussion of the functions of

the Board as contained in -the final draft.
125, Art. 63 (1),
126, The first Chairman was J, F. Has lam (3 Feb - 20 Dec,

1964), a European Special Member from Northern Ehodesia.
He resigned because of ill-health. He was succeeded by 
Rev, Ibbotson (European Special Msmtor from Southern 
Rhodesia) who died in office and was succeeded ty Sir,
John Moffat on 3 April, 1955. Sir John held office until 
April 1959 and was succeeded ty Mr, J. L. Pretorius. 
(Nyasaland Special European Member) on April 6, He 
resigned early in 1961 and was replaced ty H, E. Davies.
(now Mr, Justice Davies) (European Special Mamter from
S, Rhodesia) on Fbb. 9, 1962. He held office until 
the dissolution of the Federation,

127, Art, 63 (1)- 1&3. Art, '63 (2)(a) & (b) 129, Art.69'(a)
130, Art, 69 (to) 131, Ibid. 132, See. Cnap, 6.
133, Art. 30, 134. Art. 01 135, Art. 32,
136, Art. 33,
137. Art, 33,
133. Art. 37,



Article containcrl i:>ruvis ions on tho cetablishment of a

Loan Council while Articles 39-92 contained provisions on the 

raising of loans. Artilces 93-96 dealt with miscellaneous 

provisions on financea

The provisions in the final draft regarding the amend

ment of the Constitution wre not changed,, The Federal 

Legislature was to have the power to amend the Constitution

by a fftoo-thirds majority vote of all the Members of the 
(139)

Assembly. Those powers of amendment included that of

establishing a second chamber of tho Federal Legislature,

prescribing the functions of such second chamber and making .

such necessary amendments to the Constitution as might appear

necessary or expedient as a result of the establishment of

the Second Chambsr ’̂̂ 1'^  The Governor-General was to reserve

all Bills amending the Constitution for the signification of

Her Majesty’s pleasureP*^^ If  the Legislature of a Territory

objected to a Bill amending the Constitituion or a prevision

therein within sixty days of its being passed by the Fbderal

Legislature or if the African Affairs Board reported on it as

differentiation and asked for its reservation, Her Majesty

was not to assent to such Bill otherwise than by an Order in

Councilf**"^ Ho Order of this nature was to be submitted to

Her Majesty unless the draft thereof had been laid before each

House of the United Kingdom Parliament for forty days and

neither House had within that period resolved that tho Order
(143)

should not be submitted to Her Majesty for enactments In 

the case of other Bills amending the Constitution but not 

coming under tho above provisions. Her Majesty's assent was 

to be signified through a Secretary of State. Such assent 

was not to signified in less than sixty-five days after the 

passage of the Pi *!". by the Federal Assembly unless within that 

period the Legislature of each of the three territories passed 

a resolution that it did not object to the B i l l f ^ ^  Amend

ments made ty the j/oderal Legislature during the life of the 

Ride ration will be discussed later in this Chaptere

13G. Art. 37.
139. Art. 97 (D  (a).
140. Art. 97 (5)9 Ho such Chamber was established.
141. Art. 97 (1) (b).
142. Art. 97 (2), This was done in the Case of the

Constitution Amendment Bill. See below-,

143. Art. 97 (3).



The powers of - amendment given above were subject to 

some restrictions. Article 93 provided that no Bill to amend 

provisions of"-the Constitution relating to matters on which 

the Federal Legislature could make laws or to amend Article 

93 itself* or Article 99 (see below) was to fee introduced in 

the Federal Assembly until after the expiration of ten years 

from tho date of coming into force of the Constitution unless 

the draft of such Dill had been laid before the Legislature 

of each of the three territories and each of them had passed 

a resolution that it did not object to the introduction of 

such Dill in the Federal Assembly, Article 99, on the other 

hand, provided that not less than seven and not more than 

nine years of the coining into force of the Constitution there 

was to be convened a conference consisting of delegations from 

the United Kingdom, the Federation and each of the three 

territories of tho Ptederation, chosen ty their respective 

Governments, for the purpose -cf reviewing the Constitution,

Ihe Conference held in pursuance of this provision wi.ll be 

discussed later in this chapter.

General features of the Constitution

It is now necessary to examine some of the general 

features of the Constitution, The first feature is that 

the Federal Government was a Government of enumerated powers* 

This is not surprising. The Victoria Falls Conference of 

1943 had decided that the Constitution of the projected 

federation should ,be based oh' that of Australia^ The 

Australian Constitution siumerates the powers of the Federal

Government and divides- them into exclusive and concurrent/,, n\
(146) : ‘ '

powers. Those not enumerated are reserved to the states.

This positior is, however, in direct contrast to that j n

Canada where the powers of the provinces are enumerated and

the remainder are reserved, to: the Pbderation^1^ ^  Being a

Government of enumerated powers, the Federal Government

could, therefore, exercise only those powers allocated by

the Constitution to the Federal Legislature, Judicature and

Executive and those which were incidental to the powers

- „(149) e:xpressly given,

145. See Chapter Six*
14S, See Articles 51 and 52 of the Constitution,
147, See Article 107 of the Constitution, Other Federations 

which have enumerated powers for the Fbderal Government 
are e,g, the United States of America, the Soviet Union, 
Cameroon and the Jbderal Republic of West Germanyu

143, S, 92 of the Canadian Constitution - the British Horth 
America Act 1367 - enumerates the powers of the 
Provinces while Section 91, although it mentions 
subjects on which the Federal Legislau-e can rake 
legislation empowers the Legislature to make lewa- on 
all .subjects not given exclusively to the Provinces.

149, Gf. The United States cases: Kans-as v.. Polar ado 2v)6-  

U.S, 46' (19C7) at p. 3 and McCulloc y;, Maryland, A 
Wheat 316 (1319) at pp. 405-6 and 421 j” for the exercise 
of incidental powers.



Any law autside the enumerated powers was to be void unless*

as has teen seen, such power was delegated to the federation

ty a territory, Tho successful operation of the Federal

Government was, therefore, based on the co-operation of the

territories which, if they chose to do so, could bring the

Federal machinery to a halt. This is why it was necessary to

includo the provision that "the executive authority of a

Territory shall be so exercise as not to inpede or prejudice

the exercise of the executive authority of the Federation ■

within that Territory and in such manner as to ensure

respect for this Constitution and for the latos of the Federal

Legislature which apply to that territory1. 1̂ ^  Whether the

executive authority o^territory had exercised its powers

prejudicially to the Federal Government was, however, not a

matter for the courts to decide. It was a matter to be

settled ty consultation. Conflicts between the powers of

the Federal Executive and Legislature, on the one -hand, and

a territorial executive and legislature, on the other, were
(151)

however, subject to judicial decision, 3 }

The second feature is the division of the subject matter of 

legislation between the Fbderal Government and the territorial 

Governments, Most of the subjects that lay in the field of 

"Afilcan policy" remained with the territorial Governments 

while most of those concerning Europeans came under federal 

jurisdiction. The reason for this is obvious. Leaving most 

of the subjects concerning Africans with the territorial 

Governments was intended to allay the fears of the Africans 

in Nyasaland arc! Northern Ehodesia# The Southern Rhodesian 

Government would have been happy to see many matters concerning 

Africans under federal control, The Africans in Southern 

Hhodesia would have had no objection to this position. They 

would, in fact, have stood to gain from the more liberal 

policies of the Federal Government, The position was different 

in the case of Nvasaland and Northern Hhodesia. The Africans 

in these two countries were cpposed to Federation because they 

did not want to be placed under the political power of Southern 

Ehcdesia whose African policy they opposed. The British 

Government as wall did not, favour Southern Rhode si as* s African 

policy although it did not publicly condemn it, A 11 along 

it had hesitated to agree to closer association, whether of 

a federal or unitary nature, because of Southern Rhodesia's 

African policy. It was not, therefore, prepared to 

relinquish its control over African Affairs in the Northern 

Territories and place the Africans there in doubt about their 

future. In fact, Federation became possible because of the 

compromise that African /iffairs would remain a territorial 

concern.

150, Art, 42 (4)
151,. See Mutâ Varxl Others V. Minister of Law, 1959 R & N 251*



Tho third feature ia that llko most federal 

constitutions, this Constitution was subject to control by 

the Courts, Acts of the Federal Legislature or Executive

or of a territorial legislature or executive inconsistent with 

the Constitution could be invalidated 1153  ̂ It is, of course, 

not necessaiy to provide for judicial review in specific 

terms: it c?n be implied^"^ The Federal Constitution, 

howsver, specifically empowered the Federal Supreme Court 

"to determine any question as to the interpretation of this 

constitution", ^54a)

The fourth feature is the status of the Federation,

Its status can not be fully understood from its written 

Constitution only. That Constitution has to be read in 

conjunction with the conventional povrers and privileges the 

Federation enjoyed. The position in the Federation was 

complicated by the fact that the constitutional status of 

the territories which comprise it differed, Ihe Australian 

and Canadian federations were established from territories 

which had the sane constitutional status. This was also the 

case with the Vfcst Indies Federation, The Central African 

Federation was, on the other hand, created from a colony 

enjoying self-government and two protectorates under 

Colonial office rule. This was not altered by federation - 

which makes it difficult to classify the constitutional 

status of tho Federation in relation to the United Kingdom,

An association of two protectorates and a colony could 

neither be a protectorate nor a colony. Designating the 

Federation a colony or a protectorate was not constitutionally 

and politically feasible. Southern Rhodesia could not have 

accepted memfce£5|iip of a Federation with an inferior status 

to that whic' yon joyed as a c/olony, while Nyasaland and 

Northern lihodesia could not be placed in a position that 

compromised their protectorate status and virtually made them 

colonies. Ihe Federation was, therefore, something betveen 

a protectorate and a colory - "a hybrid created by statu^ef"^

152’, This is so in the United States, Canada, Australia, and 
India, for instance. The position is, however, different 
in such federations as Russia and Yugoslavia. There the 
Courts have no power to declare laws unconstitutional,

153. See Mutasa and Others v Minister of Law (supra) where 
an unsuccessful attempt was made to invalidate certain 
provisions of the Prisons Act, 1955 (Act. No. 9 of 1955).

154. See the case of Marfeury v ^diana* 1 Cranch 137 (1003) 
where, for- the \firsshhfcitRSfthe’*United,States Supreme Court 

exercised the power to invalidate an Act of Congress 
although the Court was not specifically given the power 
to do so ty the Constitution. The power was inferred.
See also A.K. Gopalan v The State of Madras, 1950 S.C,R,
95 in which the Indian Supreme Court assumed the same 
powers although the Constitution said nothihg on the 
matter.

154 'Art, 54.
155. Palley, op.cit.. p, 351,



Ihe Preamble to tho Constitution mentioned that the

Federation would enjoy responsible government. "Responsible

Government" as a term was applicable to several forms of

government which, although sharing the common characteristics

of a Prime Minister, a Parliament and a Cabinet, differed

materially in p owe rs permitted and restrictions imposed try the

United Kingdom Parliament or Government, One thing was,

however, clear and that was that the Federation was not a

dominion or a full • Ifember of the Commonwealtĥ  It enjoyed

self-government but was not entirely self-governing!1 Ihe

Preamble to the Constitution^ in fact, stated that when the

inhabitants so desired, they would "go forward with confidence

toward-:-; the attainment of full membership of the Commonwealth#

Ihe Federation, however, to a large extent assumed the

constitutional position of Southern Ehodesia before federation

Ihe powers then exercised by Southern Rhodesia cou3.d be

referred to as those of a semi-Dominion - i<,e, a count zy

enjoying powers wider than those of an ordinary colony but

short of these of a Dominion or full member of the Co'cmon-

wealth* Southern Rhodesia fe position was a unique one among

the existing British dependencies r, Her Prims Minis ter

attended meetings of the Conmonv.ealth Prime Ministers0 ̂ 57)

She had her own citizenship law and her affairs were handled

by the Dominions Office (later the Commonwealth Halations

Office) which handled .-ffairs of full Members of the Common- 
(15 3'

wealth, J Affairs of other dependencies were handled by 

the Colonial Office,, In the field of foreign affairs the 

territc.'.y enjoyed a measure of autonomy like that of 

Dominions0 She maintained a High Comnissioner in London.

The United. Kingdom. Government had delegated to the Colony's 

Government tt pcfarer to conclude trade agreements with 

foreign govevnrae.n’’;  ̂ as long as such arrangements related to 

treatment of goodr; - i ve» tariffs and customs unions, Ihis 

did not, hov.27er, include arrangements relating to shipping 

questions,. The Colony was also permitted to enter into 

agreements with neighbouring countries (British or foreign) 

regarding representation of such countries in the Colony, 

and vie e-ve rs a „

T 56,, This" was" the opinion of the then Lord Chancellor, Lord 
Dilhorne, in 1962 - see H„L„ Debates, Vol. 245, Col6 
1221: 9 Dec0;; 1962, Ihis opinion was, in fact, that of 
the Government* During the controversy on Nyasaland's 
secession, the British Government pointed out that, in 
fact, the Federation’s self-governing status was lovjer 
than that enjoyed ty ‘ ' S.s Rhodesia - see below,

157c Ihe first meeting attended by the Southern Rhodesian 
Prime Minister was that of 1935 s invitation wgs 
extended to Huggj.nc personally in recognition of hie 
statesmanshipj0 Ihe practice was then .followed from time 
to time until it became firmly established0 

15S9 As will be ,';e:;n- below, the Fcilenation, having started 
under the Commonwealth Relations Office^ ® s  later placed 
under the Central African Office~a special office estab
lished to handle only the affairs of the Federation-
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number of international commercial and technical organizations.

This participation was, of course, not due to the fact that

the country was an international person but to tho fact that

the constitutions of those bodies accepted semi-international

persons as numbers.

Those powers, it should be noted, were merely delegated

ty the United Kingdom Government to the Southern Rhodesian

Government. The constitutional arrangement that the United

Kingdom was responsible for Southern Rhodesia's external

affairs did not change, The Colony had, therefore^ to consult

with the United Kingdom each time she wanted to enter into an
(159)

agreement with another country. At the January, 1953*

Conference, it was agreed that arrangements would be made 

tetwsen Her Majesty's Government and the Federal Government 

that the autonomy enjoyed ty Southern Rhodesia in external 

affairs would now be enjoyed by the Federal Government*

In October, 1953* agreement was reached on the matter.^

The Federal Government was empowered to conclude:

(a) agreements of purely local concern with any neighbouring 

state, colony or territory in Africa, including arrangements 

for the exchange of representatives;

(b) trade agreements (bilateral or multilateral),, including 

agreements relating to tariffs and customs unions, but not 

those relating to shipping questions;

(c) multilateral agreements involving membership of 

international technical organisations^ where the Federation 

would be eligible for m e m b e r s h i p s I n  addition the 

Federation was also authorized, after consultation with the 

United Kingdom, to enter into direct negotiations with Govern

ments of other Commonwealth countries for the exchange of High 

Commissioners,. In minor matters the Federal Government could 

directly go into correspondence with other Commonwealth 

countries without consultation of the United Kingdom,, Any 

agreements concluded by the Federation were to be expressed

as being concluded between Her Majesty the Queen and the Head 

of the foreign State or between Her Majesty's.Government in 

the United Kingdom and the foreign Government^ ̂

159. For a summary of the autonomy Sthn, Rhodesia enjeyed in 
external affairs, see Cmd. 1149 of I960, op.cite, p .21,

160. Cmd. 8754 (Report of the 1953 Conference)^ Footnote 20.*
161. Cmd0 1149 (Report of the Officials I960) op.cit,, p,22,
162. The power to conclude agreements of this nature remained

with the United Kingdom* The prohibition did not, however, 
include inland transport and establishment matters - ibid.,

163. Ibid,,
164. Ibid',



Further poxNcrs in foreign a. flairs -were granted to the 

Federation in 1956 and 1957 tut these will be discussed 

below when considering the Federation's demands for increased 

constitutional status.

In  i t s  in te rn a l a ffa irs , the Federation enjoyed a wide 

measure of self-government. I t  had it s  own c it iz e n s h ip .^ * ^

The Crown had no general powers to legislate for the 

Federation by Order in Council, This power was excluded by 

the provisions of Section 1 (2) of the Rhodesia and Nyasaland 

Federation) Act, 1953, and by Article 29 (7) of the Federal 

Constitution, The Crown could only legislate for the 

Federation on the strength of an Act of the United Kingdom
(166 )

Parliament. ' Although legally it could do no, in

practice the United Kingdom Government was not to initiate 

legislation unless requested to do so by the Federal Govern

ment. This conventional limitation was in keeping with the 

practice observed generally ty the United Kingdom in its 

legislative relationship with dependencies enjoying self- 

government, (^ 7 )  convention was formali sed in 1957

In spite of this wide measure of self-government the 

Federation enjoyed,, it remained far short of the powers of 

a full member of the Commonwealth, It suffered several 

limitations. First, the fact that the United Kingdom 

continued to exercise vast powers in the government of Northern 

Rhodesia and Nyasaland was a severe restriction on the powers 

of the Federation,, Secondly, the Federation was subject to

the Colonial Laws Validity Act, 1665,- ^^a law not bi'ding
(170)on f u l l  members of the CoEinonwoalth, Accordingly the

Federal Legislature could not legislate repugnantly to an

Act of tiie United Kingdom Parliament extending to the 
(171)Federation Thirdly, the Federal Legislature could

(179)
not make laws with e x t ra -t e r r it o r ia l e ffe c t a Fourthly,

a large body of laws were subject to reservation for Her 
(17*3̂

Majesty’s approval and this approval was given on the

advice of the United Kingdom and not Federal Ministers,, 

Consequently, laws duly passed by the Fbderal Legislature 

could be prevented from coming into effect against the will 

of the Federal Legislature and Government, Fifthly, at law 

there was nothing to stop the United Kingdom Parliament 

authorizing Her Majesty by an Act to legislate for the 

Federation by Order in Council, ^ 4 )  Further, even if the 

Federal Constitution had teen silent on the matter, the 

Federal Legislature could not have been able to abolish appeals 

to the Judicial Committee of the Privy Council by special 

leave. ^^5 ) ^  p0Wers 0_f the Federation enjoyed in the

field of external affairs were not exercised as of right. They 

were delegated powers which at law (although this rar; 

unthinkable in practice) could have been v:itharawn„ The United 

Kingdom had to be consulted (unless it dispensed with such 

requirement) before the Federation acted in external affairs.



• ttti9 United Kingdom.ynnw.lyied tfc# „ 'l#^1

Federation's external affairs. Tho Fodoration could not 

become a member of the United Nations. It did,of course, 

become a member of several international institutions but, 

as pointed out above, this was due to the fact that the 

constitutions of those bodies allowed somi-S tates to join.

Lastly, the G?avornor~Generals of the Pbderation were appointed 

on the advice of the United Kingdom Ministers, The fbderal 

Prime Minister was consulted in the appointment of the second 

Governor-General, Lord Dalhousie, but this Was a matter of 

courtesy. In the case of full members of the Commonwealth, 

a Governor-General is appointed on the advice .of the Prime 

Minister of the country concerned unless other arrangements 

are contained in the country's Constitution,^*^

Ttoo other general features of the fbderal Constitution 

were the absence of a clause allowing or prohibiting secession 

and the enshrinement of a political policy - "partnership n- 

in the Preamble, These two features will be dealt with in 

detail below.

165. Act No. 12 of 1957.
166. Art. 29 (7),
167. In the case of the Dominions (as the full members of the 

C/wealth were then called), this practice was transl&Md 
into law in 1931 ty the Statute of Vfestminster. This 
statute was not, of course, applicable to the Federation 
of Ehodesia and Nyasaland,

168. See below under ".Demands' for Dominion Statusy
169. Act No, 2S&29 Vic, c. 63. For a discussion of this Act 

and its effect, see Wade and Phillips (7th Ed, by Wade and 
Bradley) op, cit. pp. 437-437 and also pp. 48-49. Wheare 
K.C. The Constitutional Structure of the Commonwealth 
(Oxford, Clarendon Press, I960) and The Statute of West-, 
min'.ster and Dominion Status (O.U.P. 3rd Ed. 1947).' For
a a&wisahich was invalidated for repugnancy to this Act, 
see Attorney General for New South Wales v. Trethowan.

(1932) A.C. 526. See also Nadan V. The King. (l926) Ale. 482,
170. See Secxion 2 of the Statute of Westminster, 1931* For 

the powers assumed ty a Dominion Parliament as a result
of Section 2, Sae Moore v. Attorney-General of Irish Free 
State. (1935) A.C. 484.

171. See tho cases in note 169 above,
172. $n 1957 it was agreed that the Federation would be 

given the right to legislate extra-territorially - see 
below. For the gfanting of this power to the Dominions,

Section 3 of the Statute of Westminster. In Croft V. 
Dunphy (1933) A.C. 150, the Privy Council refused to 
decide whether this power was retrospective,

173. See above•
174* For Dominions, Section 4 of the Statute of Vfestminster, 

prohibits the United Kingdom Parliament from enacting a 
law applying to a Dominion unless it has been requested 
ty the Dominion concerned to pass such a law,

175* For the powers of a Dominion to abolish such appeals - 
tee British Code Corporation v. The King (1935) A.C.500 

at 5l5j Attorney-General for Ontario v". AttorneyflGeneral 
for Canada (1947) A.C. 127, Canada, for instance, 
abolished such appeals in 1949 by the Supreme Court Act, 
enacted that year.

176. For a summary discussion of the Pbde rat ion’s autonomy 
and subordination, see deSmith, S,A. The New Commonwealth 
and its Constitutions. (London, Stevens, 196'4) pp.3^-40? 
Cmd. 1149 of I960. opTcit.«pp.20-26; Palley. pp.cit. .pp ,35Cu 
352; Baxter,G.H/ and Hodgens,P.W. "The Constitutional 
Status of the Federation of Ehodesia and Nyasaland" (Intern- 
national Affairs. Vol.33, No,4, 1957) pp*442-452. . . . .
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Ihe British Government created the Canadian Ftederation

because it was be coining difficult to govern and defend the

territories as separate entities. Economic interests also
(177)

weighed very hard in favour of unity; Ihe Australian

Federation was motivated by the desire of the States to have 

common defence, unrestricted trade with each other and a common 

in-migration policy,; In both Canada and Australia the

inhabitants wanted the association, Ihs Central African 

Federation, on the other hand, had no common basis for its 

creation. Ihe British Government wanted a Federation in 

Central Africa in order to ward off the infiltration of 

Afrikanerdom and a possible joining of South Africa ty Southern 

Rhodesia, as well as for economic reasons,, Ihe Central African 

whites wanted Federation for two main and one minor reasons,

Ihe main reasons were prevention of Northern Rhodesia and 

Nyasaland (particularly the former) becoming African States, 

and economic expansion. The minor reason which at first was 

quite important but had lost its significance after the late 

forties, was fear of Afrikanerdom. Events in the Gold Coast 

and Nigeria had pushed this possibility to the background, 

although Huggins and Welensky continued to use it to scare 

the British into accepting amalgamation and later federation,

Tho British Government and the Central African whites, 

therefore differed in the political objects they wished to 

achieve by federation, Ihis difference, althoughsuppressed 

or at least not appreciated at the time of the creation of 

the Federation, later became pronounced, creating a wide gap 

between the opinions of the Federal Government and the Britidh 

Government on the efficacy of federation*

Unlike in Canada and Australia where at least the 

majority of the inhabitants were in favour of federation, in 

Central Africa the majority of the inhabitants were totally 

against it9 This robbed tho association of the most important 

requisite - consent of the inhabitantsa Politically, therefore, 

the Central African Federation was a "union cf total disieZ?}"

177. Keith, A0 B, The Dominions Sovereign States 
(London, Macmillan, 1938TPP« 420 - h$2a

I7S. Ibid.,pp0 422-*424, For a discussion of the origin and 
structure of tho two ^derations, see pp„ 420 -524.

179b Gann & Gelfand, op„citQ p„ 2340



This explains why its ten-year life was a storey one.

Mich of this storn was, of course, due to the political 

tactlessness of both the Central African ■white leaders and 

the British Government who, instead of reducing African fears, 

increased them to a hysterical point.

For the sake of clarity the following review of those 

ten years proceeds on a systematic rather than on a 

chronological basis.

A, Partnership

Partnership was embodied in the Preamble of the 

Constitution as the guiding racial policy of f  ie Federation. 

It was, however, not defined anywhere in the Constitution‘S  

Ihis left individuals and organisations to define it the 

way they liked. Huggins and Welensky occasionally spoke of 

there being "senior" and"junior" partners Africans were

the junior partners and Europeans the senior partners. 

Africans had to work their way through a maze S  standards 

laid down ty the senior partners before being '•.eclared by the 

latter to have attained equal status.

160, Ihe term "partnership" it should be noted was not new 
politics. British politicians had first ; sed it to 
describe the relationship between Britair .and the self- 
governing Dominions. Later it was thought a better 
term to replace the term "trusteeship". T:i 1943, for 
instance^ the Secretary of State for the C jlonies said: 
"Some of us feel now that the word 'trustee" is rather 
too static in its connotation, and we should prefer to 
combine the status of trustee the position also of 
partner" -House of Commons Debates. 13 Ju.:r, 1943,
Col. 48, The whites in Northern Rhodesia -'rst talked 
of partnership after the Passfidd I%moran:im and Gore- 
Browne proposed its adoption as the territory's policy 
in 1936 - N. R. Legco Debates, 29 October, 1936, p. 248. 
See also a motion ty Vie lens ky - ibid.. 4 1945,
pp, 230-247, and the Secretary for Native Affairs1 
Speech ~ ibid.. 22 June, 1949. An attempt in Northern 
Hi odesia to define it failed when in meetings of 
African and European non-officials Welens/y and his 
colleagues began to speak of junior and senior partners, 
In 1952 -he Northern Rhodesian Government issued a 
statement in - ihich it defined partnership as meaning 
mutual regard for the other's outlook, beliefs, customs 
and legitimate aspirations and anxieties<, In the 
economic field everybody was to rise to a,;;/ level 
according to ability. Discriminatory practices were to 
go. In the political field, African representation 
was to rise until parity was reached, Suoh parity was 
to last until racial representation disappeared^
East Africa and Rhodesia. Vol. 28, No, 1436: 17 April, 
1952; Gann, A History of Northern Rhodesia', op.cit.. 
p. 432-3.Ihe Statement pleased neither racial group.

1 Al, For Huggins's statement, see Johannesburg Star. 

' 20 Nov,, I 95I.



Huggins is said to have described the relationship at one

time as that of a horse and its rider. Those Africans who

approved of Federation interpreted partnership to mean

African "advancement of all kinds, but particularly
(182J

political advancement and the sharing of povrer,.. " The 

majority of the Africans in Nyasaland and Northern Ehodesia 

denounced partnership as : incompatible with protectorate

status; endangering African rights; a sop to Africans to 

make them accept Federation; implying racial representation 

incompatible with majority rule; likely to lessen control 

over immigration; and likely to stand in the vjay^ndepend^^] 

The Ehodesia Herald defined it as meaning "tl:..it all the 

people of the Federation should pull together for the common 

good, with a return to each proportionate to the value put 

into the common enterprizei1̂ 1^ Ihe Federal Party (the 

Party in Government) adopted a partnership policy which could 

hardly be accepted to African leaders,, Ihe policy stated 

that Africans and Europeans had distinctive and complimentary 

roles to play; that each group was to be rewarded according 

to its contributions to the partnership; that the races 

naturally wished to develop on traditional linos and that 

there would have tc be therefore, separate facilities and 

amenities as long as existing wide differences in cultural 

levels of the mass of the people continued; and that special 

racial representation would disappear as Africans obtained 

full political privileges,^^5)

The policy, as can be seen, permitted discrimination 

to continue. Defining the position in these terns was a 

fatal mistake at that embryonic stage of the federation when 

it was so vital to convert Africans to accepting Federation.

Ihe mistake was repeated when in June, 1955; I'j.uti Xamba, 

an African Member from Northern Ehodesia, move! a motion in 

the Fbderal Assembly for the removal of seperate facilities 

and discrimnation from all putlic places, ihe motion

was unanimously opposed by the Federal Party lumbers and 

the Governraentf1^  It w

182. Mason, The Year of Decision, op,cit, p.
183. Gann, A History of Northern Ehodesia, p. 432.
184. Rhodesia Herald. 31 August, 1953«
185. Gann, A History of Northern Rhodesia, pp.- 432 et tmo.
186. See Rhodesia Herald 24 June, 1954 and Harvard, 23 June,

1954.
187. In his speech, the Prime Minister, Huggiun, said:

"If this motion were carried out, if  it could be-but 
fortunately, it cannot - it would create so much ill- 
feeling and so much resentment in the Europeans that 
we should put the clock of advancement and co-operation 
and partnership by at least ten years."
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It was lost ty a heavy majority. Cpponents of the Fbde ration -

quickly pointed out that they had always known that partner*- 

ship was not a genuine but bogus policy, employed to hood

wink the British Government into accepting Federation,. At 

about the same tin'© John Moffat introduced in the Northern 

Ehodesia Legislative Council his famous Besolutions (later 

christened "Moffat resolutions") ^"^^which sought to dispel 

the fear of domination of one race ty another The

Resolutions were accepted, only one member (John Gaunt) 

opposing them. Moffat was soon after this appointed special

European lumber for Northern Ehodesia in the Federal Assembler,In August
1955, .he moved in the, Federal Assembly . . . _
thav the House should investigate the basic principles

necessary for a united multi-racial nation and the parliamen

tary systems to be adopted to that end during the period of

transition, Ihe motion suffered the same fate as Yamba1 s the 
(190)

previous year.-

Partnership, therefore, never made headway. Little 

was done to remove discrimination and to advance Africans in 

the Pbderal Civil Service* In I960, the Monckton Commission 

observed:

"Racial discrimination, though diminishing, remains one of 
the more important forces working against federation. The
reference to "partnership” in the Preamble to the.......
Constitution led Africans to believe discrimination would 
quickly disappear, 'Ihe fact that it did not, and that 
the term itself has remained undefined, has resulted in 
growing suspicion and disillusion," (191)

In 1958 the Federal Prime Minister had established an Office

of Race Affairs, responsible to himself. The function of the

Office was to review all policies, practices and activities

which could hamper or adversely affect !,the creation of a

favourable climate for the Pbderal Government's policy of

partnership" and make the necessary recommendations to the

Government. In April, 1959* an African Minister, J. Z. Savanhu,

(one of the four African Members from Southern Rhodesia),

was appointed to take charge of the Office with the title of
(192)

Parliamentary Secretary to the Ministry of Hone Affairs.

The establishment of the Race Relations Office did not, 

as is evidence'’ ty the passage quoted above, improve the 

position appreciably. In 1962 Savanhu resigned as 

Parliamentary Secretary and from the United Pbderal Party 

because partnership had not been implemented to his satisfaction 

in the Fbderal Civil Serivice*^^^ There is no doubt that a 

full-scale implementation of partnership in those fields ■die 

Pbderal Government had jurisdiction, e.g. in its civil service 

and the armed forces, would have reduced African opposition 

and would have given the Federation a longer l i f e . ^ ^

188. N. Legco Debates. 29 July, 1954, PP. 616 - 663,
189. For a full account of the Resnlutions, see the next 

Chapter,
See pager .269 for 190 •  1



B, Continuing African Opposition 

The consuranation of the Pfedoration appeared to be a 

victory for the Europeans over the African nationalists in 

Northern Rhodesia and Nyasaland, The African Congresses for 

the time being turned to local politics. The Northern 

Ehcdosia African. National Congress organized a series of 

boycotts' and Strikes, beginning from January, 1 9 5 4 .^ ^  A new 

constitution had been negotiated in 1953. That Constitution 

had raised African seats ty two, bringing the total to 

In Nyasaland, the Congress pressed for a new Constitution' for 

the territory, This culminated in the 1955 Constitution,

The so campaigns pushed opposition to the Federation to the 

background* In 1956, Henry Chipembere (then a Congress leader 

and Member of the Legislative Council) told the Legislative 

Council that 11 there is unfortunately mistakeable silence in 

this opposition to Pbderation, This silence tends to give 

the Government and other Members of tho Nyasaland community 

the impression that opposition to Fbderation has died down, 

but the reverse is the truth,11 ̂ ^7)

"What Chipembere said was soon tome out by a sudden 

upsurge of renewed opposition against Federation in both 

Nyasaland and Northern Ehodesia, The Nyasaland African 

Congress, rallying people behind two slogans ~ secession and 

self-government - demanded that the two African Members from 

Nyasaland in tho Federal Assembly should resign, When they 

refused to do so they wsre expelled from the Organization, 

Three things also happened at this ti)® which gave impetus 

to tho renewsd opposition. In Southern Hhodesia the Africans 

formed the Southern Ehodesia African National Congress on 

September 12, 1957. This was the first roql country

wide nationalist movement in the country. In 1953 a split 

occurred in the Northern Ehodesia African National Congress 

because Nkumbula was, as a leader, considered to have become 

too modcrato9 The Secretary-General, Kenneth Kaunda, with 

Simon Kapwepwe and Mwanakayumbwa, Sipalo formed the Zambia 

African National Ccngress which soon drained off the majority 

of Nkumbula1s following. The biggest event was, however, tile 

arrival of Dr, Hastings Kamuzu Banda on the scene on July 6, 

1958o On arrival at Chileka Airport, he was given a broom 

to sweep away the Federation and he promised to do so and 

also to bring self government, The arrival of Banda changed 

tho tempo of politics in Central Africa and perhaps the 

Fbdcration's future became doomed from July 6r 195&, The 

three Congresses (excluding Nkumbula*s) worked together and 

launched a concerted effort against the Fbderal and torrid 

torial establishments. This culminated in the ban of the 

three organizations and the detention of their leaders.

This did not, however, destroy the opposition to Federation.

* § 5 ^ ' footnotes"* - ■' 1 11 ■
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In I960, despite the fact that the three organizations were still 
banned and their leaders in jail, the Monckton Commission observed:

"The dislike of Federation among Africans in the two 
Northern Territories is widespread, sincere and of along 
standing* It is almost pathological11 (199)*

Unfortunately the Federal Government and the British Government 
did nothing to reduce this opposition by introducing constitutional 
advancement appreciable to the Africans*. Of course* ty 1958, it was, 
perhaps, already too late to halt the opposition* The vital years when 
Africans could have been won to the support of Federation were 1954* ** 
1956» Instead of trying to win the Africans the Federal Government 

was, in fact, demanding dominion status so as to remove British cont
rol in the Northern Territories*

190„. The voting was 20 against and 9 in favour® Those voting in favour 
were the eight members representing African interests and Dr*
Scott, an independent* One of the two African members from Southern 
Ehodesia voted against the motion* This was perhaps due to fear of 
losing support since the two Southern Rhodesian Africans had 
been elected by a predominantly white electorate.

191# Cmd* 1148 of i 960, p, 75 (see below)* For the Goramission1s . 
views on> partnership, see pp*75~78&115-U6l>

192* In addition to Savanhu, two other Africans ~ G(yChipunza and 
G» Lewanika - were later appointed Parliamentary Secretaries.
No African, however,- ever reached a position, of full ministerial 
responsibility* . ..................; v :

193* See Feda. Pari. Debates* ¥ol* 19# Cols* I84O et»seq»g 7 Nov* ,1962*

194-*: For a; discussion of the policy of partnership* see Glegg, op* cit*;
,, Creighton, or* citr,; ppa10l~106| Leys & Pratt, op- cit»,pp. 170-4f 

Kason, OD*cit*, 51 et sea, g Sanger ,C* The Central’African ■
Emergency (London.? Heinaann, I960) pp*. 46-50* . ..

195* See thenext Qhapter* : ; ... . , ...

'i.96* See the next Chapter* Elections under this Constitution were held 
in February, 1954*

197* Nyasaland Legco Debates. 71st Session* July, 1976*

198* The organization,-was formed -from.the remnants of the old African 
National Congress and the newly formed..; and Salisbury based 
Southern Rhodesia African National Youth League* Joshua N*K,‘ 
'Tkomo'became the organization*s leader*

199*' Cmd* 1148: of I960, p*l6, .para* 27*



37.
Ihe Constitution Amendment and the Electoral Bills

Another serious blunder that affected the life of the 

Federation was the manner in which the Federal Government and 

the British Government handled the 1957 Constitution Amendment 

Bill and the 1958 Electoral Bill, These two Bills were the 

most controversial pieces of legislation the Federal Assembly 

had sver handled, Tho two Bills were the first to be acted 

upon ty tho African Affairs Board in terms of Article 75 

Tho failure of the British Government to act in accordance 

with the reconraendations of the African Affairs Board made • 

the position of the Board as a safeguard ridiculous and left 

many people convinced that the British Government would not 

refuse the fbderal Government whatever powers it sought.

This conviction generated increased African oppositionf2^

(202}
The Constitution Amendment Bill was introduced in 

the Fbderal Assembly in June, 1957. The purposes of the Bill, 

according to the memorandum published together with the Bill 

were:

(a) to increase tho number of Members of the Federal Assembly 

to 59 ty adding 24 new Ambers of whom 6 were to be Africans;

(b) to enable the Federal Legislature to enact an Electoral 

A^l^^r the election of 53 of the 59 Members i,e, all 

except the 2 specially appointed European Kbmbers and the 4 

specially elected Members from the Northern Territories;

(c) to provide for the substitution of ordinary elected Members

■whose race was not specified for the 15 Msmbers (12

Africans and 3 Europeans) who serace was specified as and when 

Africans were elected among the ordinary elected Members;

and (d) to make it clear that the Territorial Courts had 

jurisdiction to adjudicate on questions about the registration 

and de~registration of v o t e r s I t  should be noted that 

the Federation had no electoral law yet at this stage, the 

first election having been held under the existing territorial 

laws. The Federal Legislature was, in fact, not competent 

to enact an electoral law, Ihe Amendment under consideration 

sought to give it this power. Once the Amendment had been 

enacted the power of the Southern Rhodesian Government to 

regulate the e** action of the three _meabers (two Africans and 

one European) representing African interests was to be 

terminated. The three Members and the two additional African 

Members were to be elected under the fbderal electoral law*

In Northern Rhodesia and Nyasaland the appointing and electing 

of the six existing Members were to remain under territorial 

law, Ihe election of the four new Members (tvfo from each of 

the two territories) was, however, to be governed ty the 

Jbderal electoral law, subject, in relation to Nyasaland, to 

the provisions of Artie la 12 (l) of the Constitution which 

provided that before Federal electoral law applied to Nyasaland 

■\hc torv*ite'rM,,c Lo'^islc.tive Council should pass a ro s olut ion/'ef £ec$,



The Federal electoral law was, therefore, -goiii-g i'o^ccfrftrol the 
election of 44 ordinary elected Members,. ,d.elected African Members,
( 4 .'from Southern Rhode sia'and ,3 2from'Wch of;'Hhe~lTo^thern Terrtories 
an d 1 specially elected' E-iia?o p &£n Meifrbe'r :f bd̂ i- S outherrpSlho desia This 
ta'e<?nit? inwall • 5 cmt. o f rtfrei £9 Members of the Assembly.

Under those changes the nomenclature of some of the 

jiirican Members was to be revised0 The four from Southern 

lihodesia and the four new ones from Northern Ehodesia and 

Nyasaland were to bo called "Elected African Members 0" The 

other four Africans from Northern Rhodesia and Nyasaland whose 

election was to continue under territorial law were to be 

called "Specially Elected African Membersc" The substitution 

of ordinary elected Members for Members whose race was specified 

was to be effected progressively as follows: If and when one

or more Africans were elected at a general election among the 

2/iy 14 and 6 ordinary Members for Southern Rhodesia, Northern 

Rhodesia and Nyasaland respectively, the number of ordinary 

elected Members in that territory was to increase by the 

number of Africans elected -while a corresponding reduction was 

to be made in the number of special seats0 This process was 

to tc followed each time an African or Africans were elected 

to ordinary seats until there were no special seats. The 

reduction in the namter of Special lemfcors was to take effect 

first among tho '’Elected African Members" and, thereafter, in 

the case of Northern Rhodesia and Nyasaland, among the "Specially 

Elected African Members"0 ‘ These p.ere to go last because they 

were an essential ingredient of the African Affairs Board. It 

was thought by the time these were eliminated the need for the 

Board would have disappeared,

200„ Other amendments had been made to tho Constitution on 
Wiich tho Board had not acted because they did not contain 
objectionable provisions, These were tho Constitution Amend
ment Act 1954 (enacted to remove ambiguity in Art. 32)} the 
Constitituion Amendment Act, 1958 (enacted to give effect to 
recommendations of tho Fiscal Commission presented to Parlia
ment in 1957 (C. Fed, 5^)j the Constitution Amendment Act,
1959 (enacted to provide for alterations to Item 40 of the
Federal Legislative List in the Second Schedule to the 
Constitituion, Bae Item dealt with professional qualifi
cations,,

201, "These changes made (^African) politicians realize that 
the Federation must be dissolved,, if they were to obtain 
full powers of government over their own people,, "-.Palley,
OP.cit. , p* 397*

202c, FeBel, 1957,
203a Clause 5 of the Bill, This was to replace the provisions

of Article 11 and 12 of the Constitution (regarding elections 
under territorial laws) subject, in the case of Nyasaland, 
to the limitations expressed in Article 10 - (i.e* that the 
Nyasaland Legislative Council was to pass a resolution to 
that effect before the applications of tho Federal Electoral 
Haw to that country,

204, See Clause 9 of the Bill,,
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It will be seen that in the process Africans were not going 

to gain any seat over those they held, since an election to 

the ordinary seat was followed ty a reduction in the special 

seats. Gaining could only begin after all the special seats 

had been eliminated.

After a controversial debate the Bill-was passed by the

House on July 31 by a two-thirds majority as required by

Articles 97 and 93 of the Constitution!2^”̂  Tho decisive

votes were those of the two Southern Rhodesian Africans, Without

those two votes the Government could have fallen short of the

required two-thirds majority since it was a foregone conclusion

that the Special Members from tho Northern Tbrritories and tho

Independent, Dr. Alexander Scott, would vote against the Bill.
/ pp/ \

Savanhu, one of tho two Southern Hhodeadan Africans, 

resigned his seat soon after voting for the Bill but, sul>- 

sequently sought re-election under the ticket of the governing 

Party.

( 2(77)
The African Affairs Board considered the Bill and in 

accordance with Article 75 presented a request that the Bill 

should be reserved ty the Governor-General for the signifies 

ation of Her Majesty's pleasure, Ihe Board issued a report 

in terns of Article 7 4 ^ ? ^  The Report branded tho Bill a 

differentiating measure in these words: "The Board are of

the opinion that removal of half of the African Members 

representative of the Protectorates from the provisions of 

Article 13 of the Constitution and the provision that they 

shall come within the sane category as the Africans from 

Southern Rhodesia (who are at present elected ty a voters 1 

roll overwhelmingly European) has the effect (of a different- 

iating measure^i’ 2^ ^  The Board also considered that the 

difference between the increase of Members for /ifrican 

interests from 9 to 15 and of the ordinary Members from 26 to 

44 was in itself a differentiating measure,^21(^

205, For the debate on the Bill, see, e,gu Federal Pa^l.
Debates of June 26, July 15, 16, 17, 22 and 23«

206, The other was Mike Masocha Hove, who later became 
Federal High Commissioner in Nigeria,

207, It should be noted that the Electoral College of the 
Board was going to be changed ty the Amendment. It was 
going to be increased ty the six new Members. Its ■ 
constitution was also to bo changed by the conversion of 
'Specially Elected Members" from Southern Rhodesia to 
"Elected African Members1', All African Msmbers were to 
be eligible for election to the Board.

20$
* Ibdo Ass. 18, See also Fbd, A, 21~»A P.ommunication From 
the Secretary of State for Commonwealth Relations on the 
Constitution Amendment Bill,

209. P» 3 of the Report*

ZLoffS ' of the Reports 
f'-



40. On October 31/ in accordant)o with Article 75 and 97

of the Constitution, tho Bill was tabled in the two houses 

of the United Kingdom Parliament, Ihe Parliamentary Undo*- 

Sec rotary of State for Corxionwealth Relations informed the 

House of Commons that the Report of the Board and the argu

ments of the Federal Government would be presented to 

Parliament. This was done in Command Paper 298 which 

reproduced both the Report of the Board and the Ifemorandum 

by the Fbderal Government on the Ob.jects of the Bill and on

the African Affairs Board's R e p o r t Despite strong 
( j o y ~~ 1

opposition 'in  both Central /ifrica and Britain and pressure 

on the British Government to disallow the Bill, it was passed 

ty 301 votes to 2 4 5 .^ ^  The Act as finally enacted did:not 

differ from the B iu i21^

The enactment of the Constitution Amendment Act was 

immediately followed by the introduction of the Electoral 

B i l l ^ '^  As mentioned above, one of tho purposes of the 

Constitution Amendment Bill was to enable the Federal 

Legislature to enact an electoral law. The Electoral Bill 

consequently sought to introduce such law in accordance with 

the Constitution as amended by the 1957 Constitution Amendment 

Act* The Government published a Vuhite Paper explaining the 

Electoral Bill^^-̂

The Bill sought to introduce two voters 1 rolls ~ a

General Roll and a Special Roll. The general qualifications

for both rolls were to be: (i) citizenship of the Federation

or the status of a British protected person  ̂ (ii) a minimum

age of 21 years; and (iii) residence in the Federation for a

continuous period of two years and in a constituency for a

continuous period of three months, Special voters were also

to have an adequate knowledge of English and to be able to

complete the registration form unaided. Before dealing with

the means qualifications for each roll it must be mentioned

that earlier, in 1957  ̂ the Federal Legislature had enacted

the Citizenship of Rhodesia and Nyasaland and British 
(217)

Nationality Act 'which left the protected persons of

Northern Rhodesia and Nyasaland with that status but also gave

them the choice of becoming citizens by naturalization if  they

so wished. In introducing the Electoral Law the question

arose Whether citizenship should in all cases te a prerequisite 
(218)

for the vote; If citizenship became a pre-requisite it

would have meant, that Africans in Nyasaland and Northern 

Rhodesia would be compelled to apply for citizenship in order 

to qualify for the votel^"'^ This, apart from other 

difficulties, would have been contrary to the spirit of the 

Preamble to the Constitution which stated that Northern 

Ehodesia and Nyasaland would continue as protectorates and 

that their African inhabitants would remain protected pers 

Foo^notes "on page .'274* ~ ^  ——

27:



In fact, had citizenship been insisted on as a pre-requisite, 

it would have amounted to shutting the door to the franchise 

on the Africans of the Northern Territories who -were very 

unwilling to shed their status of British protected persons,)

To avoid these complications it was agreed that every person 

applying for the Federal franchise was to tc either a Fbderal 

citizen or a British protected person by virtue of his 

connection with Northern Rhodesia or Nyas aland Protected 

persons applying for tho vote were, however, to make a 

declaration of allegiance to the Queen^'^ instead of taking 

the oath of allegiancec

Ihe means qualifications for the General Rule were to 

be: (i) £720 income per annum during each of the previous two 

years preceding date of application, or ownership on that date 

of imovable property in the Federation of not less than 

£1, 500j (ii) £4SO inc01713 per annum during each of the two 

years preceding tho date of application or ownership of 

immcrvable property in the Federation on that date of £1, 000 - 

and in each case complotion of a prescribed course of education 

(Standard Six was prescribed in this ease); (iii) £3CO income 

per annum during each of the previous two years on date of 

application or ownership of iranovable property in the Pbderation 

of not less than £500 and in each case completion of a course 

of not less than four years of secondary education of a 

prescribed standard; and (iv) in the case of ordained Ministers 

of religion, full time service and either a divinity degree or 

five years training at a theological college, or not less than 

two years training and a period of practice that in the 

aggregate brought the period of training and practice to five 

years.

211, Ppe 4-6 of the Command Paper.,
212, Pp. 7-11 of the Command Paper,,
213, See, for instance, Centra.1 Africa and the British Parlia

ment - Background to the Constitution Amendment Bill 
(published ty the Central Africa Bureau while the Bill was 
before the British Government) 0

214, For the debate on the Bill, see House of Commons Debates. 
Vol. 578, Cols. 816-942j 25 Nov^ber, 1957*

215, A ct No. 16 of 1957.
216, P, B» 27, 1957.
217, Act No. 12 of 1957®
218, P03, 'para 6 of C. Fed„ 72.
219, Ibid.
220, Ibid.
221, Ibidj Para, 7. See below for the deal that the British

Government and the Federal Government were alleged to
have made in relation to tho extension of the franchise 
to protected persons,

222, Ibid. The declaration read: !,I, A,B0J declare that I will 
be faithful and bear true allegiance to Her Majesty Queen 
Elizabeth the Second, her heirs and successors according 
to law,1'.



The means qualifications for the Special Roll were to 

be: (i) £150 incone per annum during the two previous years or 

immovable property of not less than .£500; (ii) £120 income 

per annum during the previous two years plus completion of 

two years of secondary education of a pror:bribed standard.

On January %  195&, the Federal Assembly passed the 

Bill by a two-thirds majority as required by Article 10 (20 )
/ OOo\

(i) of the Constitution,  ̂ In accoidance with the same

Article (10 (2) ( iii) ) the Governor-General waa required to

reserve the Dill for the signification of nor Majesty's

pleasure. On the day the Bill was passe-', the /ifrican

Affairs Board, by a majority vote of its lumbers. presented

a request under Article 75 of the Conrjtitation that the Bill 
(22L)

should be reserved. The Federal Government again wrote a
)

Memorandum supporting the Bill0 ~ Both tho Board's Request

and the Fbderal Government’s nemorandum v.'ire reproduced in

Command Paper 3 6 2 ^ ^ ^  The Board attacked the Dill as a

differentiating measure on two grounds, Ihe first was that

the high income qualifications for the General Roll would

exclude Africans save a few since the average wage rate for

the Africans was £70 per year while that of Europeans was

£1, lo o !^ ^  The second was that the high educational

qualifications required favoured the Europeans,, since the

standard of European education was higher than that of Afri^an^,

The Bill was also criticized by the general public in Central 
(229)

Africa and Britain; Although Bills reserved under Article

75 did not require laying before Parliament as did Bills 

reserved under Article 97 in conjunction vdth Article 75 or 

with a resolution of a territorial legislature objecting to 

the Bill, the Secretary of State decidcd to table the Bill, 

Despite heavy oppc: '.ti.on from the Cppecition benches and bodies
(pso)

outside Parliament, the Bill was approved " and soon there

after received assent*

223, For the debate on the Bill, see, for instance, Fed.
Pari. Debates of December KS, 1957«

224, Fed, Doc, A#23. See also Fed. A,24 - A Communication 
from the Secretary of State for Commonwealth Relations 
pn the Electoral Dilip

225, Memorandum B y '.he Federal Government on the Objects of 
the Electoral Bill and on the African Affairs Board’s 

Reguesto
226, For the Board!s Request, see pp„ 2 - 5 of the Command 

Paper, and for the Federal Governments i&niorandun, see 
pp, 6 - 10„

227* P« 3 of the Command Paperc
223, Ibid,
229, See, for instance, Central Africa and the Franchise - 

An Examination of the federal Electoral Bill; \95JL 
"(issued by the Central Africa Bureau, 1958;,

230, For the debate in the House of Common?, see House of 
Commons D e b a t e s Vol; 532; Colŝ , 1C97 H 6 8 s



The two measures, when closely examined, reveal 

disadvantages to tho African peoi l̂e. The Constitution 

Amendment Act did not only raise the difference between 

ordinary Members and Members representing African interests 

from 17 (9 to 26) to 29 (15 to 44)*^"^ but also placed the 

Africans to be elected ty Africans in a minority to the 

Africans to be elected by a predominantly white electorate.

Of the twelve j-.fricans, only four, two from Nyasaland and 

two from Horthern Rhodesia, were to be elected by an African 

electorate - i.e. the African Protectorate Oouncil and the 

African Ruprosent/.tivo Council respectively. The other four 

Africans from the two Northern Territories and the four 

Africans from Southern Rhodesia were to be oloctcd by a 

virtually white electorate. They wore going to owe allegiance 

to that electorate and it was clear that they would have to 

te Mbmbers; of a European party if  they were to get the support 

of the white electorate, Ihe fact that Africans elected by 

a predominantly white electorate and belonging to the 

governing party hardly represented African interests had been 

demonstrated in the case of the two existing Southern Rhodesian 

I-fcnibers in the House, For instance, in 1954* when Savanhu 

condemned the treatment of strikes at Wankie Colliery by the 

Government of Southern Rhodesia, the Federal Prime Minister 

was said to have applied pressure on him to retract his 

statement. Secondly, before voting on the Constitution 

amendment Bill, tho two -Hembors wore invited to a meeting in 

Harare African Township and told to vote against the Bill, 

African meetings elsewhere asked them to do the same. Mien 

the vote was taken, however, they voted for the Amendment to 

the consternation of the African people,

Tne predominance of Africans elected by Europeans over 

those elected by the Africans was also going to change 

completely tho character of the Board as will be seen below, 

making it more of a Government instrument. The Electoral 

Act, had, in addition to the disadvantages put forward by the 

Board, the disadvantage for Africans that no matter how 

numerous the African voters became on the Special Roll (which 

was to all intents anc1 purposes to be an African Roll), 

their effect in the election of the A4 ordinary Members 

was nil. It was these 44 ordinary seats which mattered in 

the government of the country.

231, The Board declared on this point: l!In Parliament it is 
the size of the majority that is important, "• Pbd, A*18,



There is no -doubt that the British Government saw-all, ... 

these disadvantages in the two measures. Apparently they 

said they did not consider them serious enough to warrant 

vetoeing the legislation. Lord Home, the Commonwealth 

Secretary, is said to have pressed Welensky to liberalize the 

franchise. When Welensky.however, told him that he had gone 

to the limit acceptable to his electorate^ /he Secretary

of State accepted this, 3hc British Government’s behaviour 

on the two measures was governed by three considerations.

The first consideration was that it had tied its hands long 

before the measures were introduced. Talks had been held in 

London in January, 1957, between the Federal Prime Minister 

and tho Secretaries of State, On January 8 the Colonial 

Secretary, Lennox-Boyd, is said to have agreed that the 

Federal Assembly could be enlarged and that the composition 

of the African Affairs Board could be changed. The 

franchise and citizenship are also said to have been dis

cus se d ^*^  In April, 1957, further talks had been held in 

London between the Secretaries of State and the Fbderal 

Prime Minister. A communique after those talks confirmed

that agreement had been reached in principle on the enlarge-
( P'V? 1

ment of the Federal Assembly, After the talks in January

and April it was alleged that the British Government had

"made a deal" with the Federal Prime Minister to the effect

that in return for the granting of the vote to British

protected persons without forfeiture of their status, the

Federal Government could go ahead with enlarging the Fbderal

Assembly and introducing a franchise law and that the British
(230

Government would not veto the measuresa

' ?7T

232. Welensky, op.cit., p. SI,
233. Palley, op^it^, p. 3$0.
234* See Keesing's Contemporary Archives I957-195&, P, 13524.
235. Ibid. , pp.15529-15530. It was also announced that the 

enlargement of the Assembly, citizenship and the franchise* 
had been discussed with the territorial Governments and 
that agreement had been reacted on the enlargement of
the Fbderal Assembly.

236. See Welensky, op.cit,, pp. 74-34, where a package deal 
seems admitted although not including an undertaking 
that the British Government would not veto the 
legislations. See, however, Ghai, X .P .11 The Kenya 
Council of State and the African Affairs Board of the 
Central African Federation: An Experiment in the 
Protection of Minorities, " (international Comparative 
Law Quarterly* Vol. 12, 19&3) p. 1089, at p«1117.
When the Colonial Secretary was questioned by Creech- 
Jones on whether he had made a deal with the Federal 
Prime Minister that he should go ahead with the 
Constitution Amendment Bill, he gave an evasive answer 
-- House of Commons Debates. Vol. 573, Col, 863.

237. In Southern Riodesia the figures ware 1,211 and 949 
respectively, Cmd. 1149 op.cit, p. 4U

235. Special Report of the African. Affairs Boajpd, Fed, A21,

9 Dec., 1957.
239. See Special Rnnnrt. of the African Affairs Board, Fed. A 24, 

24 June, 1958.



Sor5o-„.'ll.y,» i-lio ife ifih  Ocrvoi-nr.-«ont> was .appal-onfcly■ hnrxi. * - '

Welcnsky's concession to grant tho Afr.innnc in tho Northern

Territories the vote ■without requiring then to renounce their

status of protected persons. The Colonial Secretary must have

toon under the mistaken b e lie f  that Africans in  the two )

territories would welcomc this concession. If so, this turned

out to be a false belief since the franchise was effectively

boycotted. For instance, on August 31, 195$, there were only

9 Africans in Nyasaland on tho General Roll and 23 on the

Special Roll, The corresponding figures in Northern Rhodesia

were 639 and 4? 30Z#^^  Thirdly, the Secretaries of State,

it appears, although perhaps not fully satisfied, thought the

two measures were l ib e r a l.  Replying to the A frican A ffa irs

Board on why he accepted the Constitution Amendment Bill, the

Secretary fo r  Connonwealth Relations stated that the

proposals "represent a necessary, desirable, and substantial

advance on anything which has gone before,," In a similar

reply on tho Electoral Bill he stated that the provisions

"ciark a distinct advance on those now operating because they

w i l l  la ig o ly  increase the number of Africans e lig ib le  to

register and thus to cast a vote for tho election of inembers

to the Assembly and by the reinforcement of the principle of a
n(239)no n -racial common basis fo r  tho franchise.

However, as mentioned above, the British Government’s 

approval of the two measures against the African Affairs Board1s 

recommendations convinced many people, particularly the Africans, 

that the Federal Government would get whatever it wanted. At 

this time the Federal Prime Minister had started demanding 

dominion status and Africans wgre now apprehensive that the 

Federal Government would achieve that purpose. To prevent 

this happening the Africans became determined to destroy the 

Federation,

A general election under the amended Constitution and the 

new franchise law took place at the end of 195^. Ihe United 

fbde ral Party won all the elected African seats in the three 

territories. Ghe two elected Africans from Nyasaland were . 

elected unopposed because of a general boycott of the election. 

One of the two Africans was, in fact, a person of Nyasaland 

origin living in Southern. Rhodesia who went to stay in the 

constituency for a few months to satisfy the nomination require*-- 

ments. The other two Africans from each of the Northern 

territories were elected ty an enlarged electoral college of 

Members of the designated bodies and the African registered 

voters in the countxy.^2^  Ihe two' Europeans representing 

African interests ware appointed as before by the Governor of



D«' ."Pie African Affairs Board 

Huggins had said of the proposed Board in 1952 that- it

was "only a little piece of Gilbert and Sullivan with the
(2J ll

music." *■ This contempt rerained a feature of the ftedez’al 

Governments attitude towards the Board* The Planner in which 

the Board was treated during the life of the Federation 

justified the views of those who had said- it would- be an 

inadequate safeguard for /ifrican interests. The Boards 

functions, it will be remembered, were divided into two cate

gories, [Ihe first category consisted of the general functions

of consultation and of making to the Federal Government such
(2L2)

representations as might be d e s i r a b l e , I h i s  category also 

included the assistance which the Board was expected to give to 

a territorial Government on request on any matter affecting
(QJ Q 'j

Africans. ' The second category consisted of powers to 

declare legislation differentiating measure in terns'of 

Article 71 of the Constitution, In exercising powers under the 

_ first category the Board gave consideration to such matters as 

facilities for Africans in Government institutions and on the 

Ehodesian Railways, cadet corps training for Africans; Federal ' 

conditions of service for African civil servants and the 

advancement of Africans with professional qualifications; 

university facilities for Africans at South African universities; 

conditions of Africans in the defence forces; and the period 

training at a proposed /ifrican agricultural college Ihe

Board had successes in this category of functions although not 

to the extent expected ty the Board Members and those who 

wanted to see the Board do m ore ,^^ 3̂  It should be noted 

that tho Board was not competent to deal with individual
/ p I e \

complainst unless they had wider implications, On one

occasion, however, it agreed to consider a complaint of bad 

treatment in one of the Federal prisons

Ihe Federal Govt, had wanted the electoral college system 
. abolished, Ihe British Government insisted that it

should remain, Ihe Federal Govt, wanted the two Africans 
elected ty Afridan voters, A compromise was reached ty 
adding African voters to the African Protectorate 
Council and the African Representative Oouncil for the 
purpose of electing these members. See also Franklin, 
op.cit., pp. 125 et«se.fjj.

241- Ihe limes (London)," October 13, 1952,
242, Art,-ijSb (9) of the Constitution*. .
243, Ihis function m s never exercised, it  appears, fon.lt-is

not referred to in any of the Board*s reports.
244, A summary of the actions taken ty the Board in regard

to these matters is contained in the Board’s Report of 
30 Jai^ary, 1959 - Fed, A. 30 prepared ty the first 
Board for the information of the Board which was to be 
appointed ty the Second Parliament,

- . ;......... 279

244a - 246 footnotes crverpage 2CQ»



It was in the second category of functions that the 

Board proved a failure. Ihis category was, in fact, the more 

important in that tho functions wore intended to prevent the 

Federal Legislature and Executive from placing Africans by 

legislation under disadvantageous conditions not applicable to 

Europeans,, Ihe fact that the Board-met its most humiliating 

failures under this category lends support to the view that 

this was the more important one.

Activities of the Board under the second category can

te split into two - those concerning principal legislation.

and those concerning subordinate legislation. One instance in

relation to subordinate legislation will suffice. In 1956. the 
f PIl*}

Board sent a report to the Prime Minister that it considered 

the Defence (Regular Force) (African Members) Regulations, 

differentiating in that they excluded Africans from promotion 

to commissioned ranks c Ihe report was, however, later with

drawn when the Board received assurances from the Prime Minister 

that it was the intention of the fbderal Government to promote 

Africans when suitable candidates became available, In 

relation to Bills, the Board first made a report on a Bill in 

1955* Ihe Bill wa.s the Rhodesia and Nyasaland Cadet Corps

B ill# ^^  The Board pointed out that a clause in the Bill was 

differentiating in that it excluded Africans from the operation 

of its provisions „ ‘Ihe Government replied that they saw 

nothing objectionable in principle to the establishment of 

African cadet corps but added that so long there was no 

compulsory military training for Africans there was no need to
(nr*\ \

provide cadet training for them, p

244a» Note, however. Palley, op„cit0, pp0 3^5 - 386a 'Where it
is observed5"'However, it cannot be said that th<=
representations on many of these matters were successful 
as it was evident that the Government not only resented 
the existence of the Board but "was antagonistic to 
Members of the Board who had been outspoken against 

Government action:11 See attitude of Federal Minister of 
Law to the BoardJW.Fed. Pari Debates; 29 June, 1959?Col, 
2085c For an attack on.Sir-John Moffat, see Ibid, July, 
1959;. Col, 1166 „

245• See Report of the Board of 2nd June. 1955r Fedu A.I.,
246, See Report of the Board of 26th June, 1956. Fed, A„ 7»
247. Report of the Board of 26th June. 1956 j Fed, A, 7*
248a See Fed,, Gaaett^Notice 797195'&*
249* Report of the 2nd June. 1955» Fed, Aelc
250. F.B. 2, 1955 c,
251* Report of 26 June. 1956 - Fed, A, 6 l 0



48. i
It appears that in-those'matters brought-to tho- attention of 

the Pbcleral Government which did not require reservation or in 

which the Board did not request reservation, the Pbderal Govern

ment always put the Board off ty spying that no discrimination 

against Africans would te practised or that such facilities 

would- be extended to the Africans when suitably qualified ones 

were available.

.As already mentioned elsewhere, the Constitution

Amendment Bill and the Electoral Bill were the first to be

reserved for tho signification of Her Majesty's pleasure in

terms of Article 75* Ihey vrere the first test on how effective

the Board was as a constitutional safeguard. During the debate

on the Constitution Amendment Bill in the House of Commons an

Opposition front bencher, James Callaghan, quoted the Rev.

Andrew Doig (a Specially Appointed Ifembcr for African interests

from Nyasaland and a Member of the Board) as saying: "If the

Bill is approved ty the British Parliament the African Affairs
252)

Board is seriously discredited in African eyes,,.11

Mien the British Government agreed to the Bill becoming

law, Rev„ Doig resigned forthwith from the Board on the grounds

that it had ^ e n  demonstrated that the Board was not effecC?^*

Sir John Moffat (the Board1s .Chairman) sought an undertaking

that in future all matters reserved ty his Board would be

referred to the British Parliament for a free vote but this

was refused. The Board !s ineffectiveness was aggravated when

the Electoral, Bill ./as also approved. The fears of those who

had dotted the .. cffoctdvtsnuss of the Board were confirmed,'

Some enthusiasts of 'the Board were disillusioned. The Africans
- (255)

, lost the little respect they had for the Boardc

After the 195^ general election the Board*s stature 

as a safeguard was further reduced ty the fact that it then 

passed into the hands of the United Fbderal Party Members 

Of the six members, four (including the Special European from 

Southern Rhodesia) were United Fbderal Party Members-, The 

remaining two Members were the two European appointed Members 

from the Northern Territories* 11 Ihe Board was now converted 

into a reflection of the Assembly and was no longer a safeguard 

for a largely unenfranchised group of the society. Even if 

the Board as now composed acted honourably in all respects, as 

a safeguard it lost all psycological value because at best it 

no longer had the appearance of independence and at worst the 

Government had now packed the Board with its supporters in 

order to destroy its embarassing powers, at the same time 

maintaining the facade of a s a f e g u a r d ! / S i r  John Msffat 

(who had resigned his appointment to fight the Northern Rhodesian 

general election in early 195 9 ) ^  ̂ thought the Board under its 

new composition could no longer be considered an impartial or • 

independent body0
Footnotes over page 282,



Ho callcd for the abolition of tho Board and its rep!U%ce,rneiit. 

ty another body of similar nature 'which would review 

legislation concerning all races and not only Africans. He 

thought the new body should have powers of veto and act as a 

kind of 11 constitutional court11 The Federal Government

rejected the idea as its introduction would have curtailed its 

pow3rs. Yafiiba moved a motion calling for the setting up of 

an independent body to replace the Board. The notion w^s 

rejected,,

Although the chairmanship of the reconstituted Board

was given to Pretorius (a Specially Appointed Msnber from

Nyasaland) it had becone a Party instrument. For this reason,

there was co-operation between the Board and the Federal

Government. Ihis co-operation increased when Davies, a

United Federal Party Ifember and Specially eleated European

Member from Southern Rhodesia, took over the chairmanship*^*^

Much of the work was, howsver, being carried out informal^i'^

Only onco did it consider a Bill potentially differentiating»

The Bill concerned was the Tobacco Marketing and Levy .

Ihe Board objected to provisions dealing with the grading and

sale - of African tobacco gfcown on Tribal Trust Land. After

hearing evidence justifying the differentiation, the.Board
(267)

dropped the natter and did not ask for a reservation*

252« House of Ccanons' Debates, Vol. 57&«' Col. ~&L9: 25 Novi'.'l957.
253. lhai,r op.cit.. p7Yll&.r
254. Franck, op.cit. p, 58.
255. 6b. cit. . p. 1117* Ihe Africans... felt that neither case had 

been judged upon its merits, both had been settled in 
advance by a political bargain vhich, they felt, was greatly 
to their disadvantage* Ihe damage done by this was more than 
the failure of the Board. It destroyed faith in the British 
Crown of reservation and disallowance. Ihe notions of'safe
guard were seen as illusory, '1-Leys and Pratt op. cit. ~pyll7.

256. Ghai, op.cit. . p. 1116,
257. Ibid.. p. 1119.
258* Moffat informed the Assembly in July that there was bloc

voting ty the U.F.P. - Fed. Pari. Debates,Cols. 6024-5,
29th July, 1959. "The lumbers of the United Fed. Party, 11 
he told the Assembly, '’voted to give one political party 
a majority on the Board, I think it was obvious to all of 
us who took part in the election that the matter had been 
arranged beforehand. I think that the Government had

■ decided who were to go on to the Board and issued their .
instructions and the Members of the Board acted accordingly ,̂
Ihe U.F.P, Members denied this charge.

259. Palley, op.cit.. p. 398.
260. He was replaced ty his brother, R.L, Moffat,
261. Ghai, op.cit.. p. 1117*
262. Macdonald, A.C., "The African Affairs Board in the 

Federation of Ehodesia and Nyasaland," (Public Law, 1959). 

p. 364, at p. 371*
263* Fed. Pari. Debates. Col. 1153, 1 July, 1959.
264. Palley, op,cit.. p. 3#6.
265-“It is* however, submitted that, although the reconstituted 

Board was aoing valuable work by making such informal 
representations, the fact that this had to be done inform
ally in order to achieve results in a sense derogated 
ftrom its status a$f± an institutional safeguard i.e.aS 
long as it did not officiary take action the Government 
was prepared to co-operate, tut once the Board made a 
formal stand the Government became hostile 6" Palley, 
op.cit.. p. 386.



In 1961 and 1962 the Board reported on two cases concerning 

subordinate legislation it considered differentiating,'1
The Government in each case complied with the Board’s objeotions 

by either amending the provisions or withdrawing them,.- .-

In evaluating the existence of the Board the verdict'

should be indeed that it failed. .Apart from the fact that it

perhaps had some psycological e ffe c t^^ o n  the Pbderal

Government -when drafting legislation, it hardly played the

role that was intended for it* Ghai thinks--the Board failed

because not many people expected -it’ to succeed in the first 
(270)

instance. Do Smith thinks the Board"suffered from major

weaknesses1' in that although it was intended to protect

African interests," its composition was potentially subject

to effective control ty the party in office" and that "having

regard to the degree of self-government achieved by the

Federation and to the realities of political power, it was -

unlikely that the United- Kingdom Government would feel able

to advise Her,Majesty to refuse her assent to a Bill that had

been reserved as a differentiating measure save in very 
(271)

extreme cases." It was no doubt the low opinion held

by many p e ople/fee^B'oard1 s”effectiveness as a safeguard'that 

• influenced ‘the JVfonckton Commission to recommend new safe

guards in the form of Councils of State and Bills of Eights

in the Constitutions of the Federation and. of the three
(272)

territories, Ihe Commission did not actually recommend

the abolition of the Board, but commentied on the existing . 

safeguards (the Board and provisions for reservation)., ae 

follows:

11 The so safeguards are inport ant so far as they go, .
But they have limitations, and some of these limitations .̂-/ 
are already clear. Ihe African Affairs Board . has in 
recent years lost the confidence of the Africans, The 
Board’s prestige and usefulness were seriously injured 
when it tried unsuccessfully to keep the Federal 
Constitution Amendment Act of 1957 and the Fbderal 
Electoral Act of 1953 off the statute book. In the 
eyes of many, this failure was a convincing proof of the 
Board's ineffectiveness as a safeguard," (273)

265. F.B. 34A of i960,

267. A 45* .......  - • - -
268. See Fed, A,45 and A,62. The regulations of 1961 concerned”' 

the control of the sale of maize ty Africans in the 
Eastern Province of Northern Ehodesia. Those of 1962 
concerned African witnesses in the Pbderal Supreme Court#
See Also Report of 1959-1960, Fed* A, 37. In I960, the'

.jBoard was sent a draft regulation ty a Mnister so that 
it could give its advice before the making of the '’V •;
regulation, This had never been done before and Was 
evidence of the co-operation and common understanding that 
was prevailing between tho- Government and the Board-at 
this time.

269. See Pallpv, op,cit,. p, 399, where this point is made*
270. jro.cit., p. 1113* '
271. 5° Smith, S. A. "Fundamental Rights in-tho Cfocmonwealt.h

• ■<!)»■ U,C.L^Q>.Vol. 10, Jan., 1961)' at p, 96. ' -...
. 3 7 2 * SonmLss ion‘s Rep<  ̂t - (Cmd. 1143 of i 960) pp. 79-89 and 

ll6~H3a See belcw,
273. Ibid., p. 79. '



Before the Federation had properly rooted itself the 

Federal Government was already talking in terms of securing 

dominion status for the Federation as soon as possible,. In

1956 the? Prime Minister submitted a scheme to the United 

Kingdom Government which sought independence on the b^Jis of 

a treaty to be signed between the United Kingdom and an 

independent Fednr..voion0 The fbderal Government was to under

take in the treaty not to enact any discriminatory legislation 

and to observe all the limitations on Federal pcvtur contained 

in the existing Constitution, an additional safe-guard 

territorial Governments were to be given the power to veto 

any legislation that sought to increase Federal powers or to 

interfere v.V.vh territorial powars*^^ The schema was 

rejected by the United Kingdom Government on the grounis that 

the Preamble to oho Constitution provided that tho Federation. • 

could oi.ly advance to full membership of the Commonwealth 

when the inhabitants so dosiz’ed (including the Africans) 

and that it would prejudice the Peview Conference to bn held 

later in terms of the Constitution 1, In November of the

same year, the Federal Govorimient. however, gained some 

additional autonomy in external affairs „ It was entrusted 

with the authority to make arrangements for the treatment of

representatives cf Governments and international org,Vf.dv'ations 
(277)

in the Fedorar-icrC

Palms on increased status continued, particulary after
(273)

the assumption of office ly Vfelonsky; ' In April, I'm7, 

the Federal C-jvem.-.mTt obtained further autonomy in external 

and int.m-r: I affaiiv* In the field of external affairs the 

following powers v:e-:e aceorded:

(a) So iar as the United Kingdom was concerned  ̂ the 
Federation. ŵ .s to be free., to tho extent tnis was not 
already tin case, to conduct all realticns v;ith other 
Members of the Commons wealth direct, to exchange High 
ComfrifisicnorfJ with then and to make agreement! of any 
kind with them,

(b) In addition to matters already entrusted or which 
might te entrusted in future tho Federation could, enter 
into negotiations and agreements with any foreign country, 
subject in each case to the need to safeguard the 
responsibility which Ho4 Majesty's Government had in 
international la1// so long as the Federation was not a 
separate international entity,,

(c) The Federation could, if it so desired, attach, its 
own representatives to the United Kingdom diplomatic 
missions in foreign countries as it had already done in 
Washington and Lin bon,.

(d) In addition to the arrangements in respect of the 
appointment cf non-diplomatic representatives in certain 
foreign countries, the Fbderation was in future to be 
free, in so far as this was not already the cast., to 
appoint diplomatic agents or consular or trade represent
atives in countries which were willing to receive them 
in order:' to deal with matters within the. competence of 
the Federat: n; . and to receive such mrri.tn jV
repro se rim. ba;- j3 from other countries,

51*» So Demands fcr Dominion Status

FootiicLm. :S(k ~ 2r’fi cverpage0
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(o) The Fbderal Government was authorized, in so 
far as it did not already possess authority, to 
acquire in its own right membership of international 
organisations which ty virtue of the terns of their(270) 
constitutions, the Federation were eligible to join.

In all these matters the Federal Government was expected to

inform the United Kingdom Government on the initiation and

progress of negotiations

In internal matters three concessions wore made0v~

These concerned access to the Sovereign, legislative

relationship between the United Kingdom Government and the .

Federal Government, and extra-territorial legislative power.

In reference to the first matter, the Federal Government was

given direct access to the Sovereign in these matters which

affected the Sovereign personally, on the award of honours
(282)

for services to the Federation, and on a number of 

ceremonial matters. On extra-territorial legislative power, 

it was agreed that empowering legislation would te enacted 

at Vfcstminster at a convenient timea

274* Ihe full details of the scheme were r.ever revdaled - 
see e.g. Fed. Pari, Deb.. Col. 916, Aug, 2, 19 

where the Fed. Prime Minister explained his motive,
275* Ihe interpretation of the word "inhabitants:i and of 

the Preamble by the United Kingdom was challenged by- 
Huggins, His view was that the United Kingdom 
distorting the Preamble, which he argued v;ao included 
in order to assure Southern Rhodesia, that dondricn 
status would be achieved and not for the purpose of 
ruling out "independence without consent oppressed in 
some unspecified fashion through a black plebiscite" - 
see Gann & Gelfand, op. cit. , pp<. 251-4. See also., 
Welensky, op.cit., p, 71* Baxter and Hodgc-nrs. I!-l:o 
Constitutional Status of the Fb deration of facdenia and 
% asaland" (International Affairs, Vol.. 33, 1?57) 
p„ 442, at p. 449; and Palley, o^cit,,, p„ 406,

276. Gann & Gelfand, op.cit.. pp, 251-;4c
277. Cmd, 1149 of I960 op.cit. , p#23* para3 12s I\!ien in 

1957 the Indian Government complained about ihe treat
ment of its representatives to tho United Kingdom 
Government, the latter replied that India and the 
Federation should settle the mat tor, In 195 8 ';'no United 
Kingdom refused to intervene in tho case of tho Pbderal 
Immunities and Privileges Act (an Act of the roderal 
Legislature) and Orders issued thereunder on the grounds 
that these powers were within the jurisdiction of the 
Fbderal Government - H.C. Debates, Vol. 5^5, Col* 135$*
3 April, 195S, In 1956 too, before the retirement of 
Huggins and at the last Prime Ministers' Conference he 
attended, the Prime Ministers agreed that the Pt N, of 
the Federation should continue to attend - Cmd* 1149* 
ofr. cit. , p, 21, para. 4. It will be recollected that 
the original attendance of the Southern Ehodesian P.M. 
was extended to Huggins personally, Shis agreement 
was necessaxy for the attendance of his successor,

27S. See Keesin^s Contemporary Archives 1957 -• B, op.cit'j 

p, 15324.
279. See Joint Statement Issued By the Secretary of State For 

Conmonwealth Relations and the Prime Minister of the 
Federation on 27th Anril. 1957. For text, sea Kncsin^s 
Gontempoi _.ry Archives 1957-8, op_ic,lt^ pp, 15529 - 30,
See also Cmd. 1149* op.cit., p„ 23* p:.ra- 130

260, Ibida
2S1, Ibid; Cmd. 1149* op.cit.. p. 20, par?, 2.,
282, From this time the Federation maintained i'^  ov.~ honours 

1q*s to



53, No such legislation was, however, passed and the Federation £

dissolved without having enjoyed this power. Ihe most 

important internal concession the Federal Government obtained 

was that relating to the legislative powers of the United 

Kingdom. Ihe Pbderal Government was apprehensive about the 

possibility of the United Kingdom using Article 29 (7) of the 

Constitution to legislate for the Federation. Although when 

this fear was raised in the Southern Rhodesian Legislative 

' Assembly in, 1953, Huggins had dismissed it, he had, soon 

after assuming the premiership of the Federation, sought to 

have the United Kingdom’s powers under the Article fettered.

He, at the same time, had sought assurances that while the 

powsr remained unfettered, the British Government would not 

use it. The matter was raised more strongly by his successor, 

culminating in the agreement that the United Kingdom would 

not use the power. Ihe joint statement declared on the matter:

"The Fbderal Prime Minister drew attention to doubts 
which had arisen in regard to the purpose and effect of 
Article 29 (7) of the Pbderal Constitution and to the 
subject of legislation in the United Kingdom for the 
Federation, United Kingdom Ministers made it clear that 
the United Kingdom Government recognise the existence of 
a convention applicable to the present stage of the 
constitutional evolution of the Fbderation whereby the 
United Kingdom Government in practice does not initiate 
any legislation to amend or to repeal any Ibdoral Act, 
or to deal with any matter included within the 
competence of the Fbderal Legislature except at the 
request of the Fbderal Government.11 (233)

Ihe Agreement to a large extent eonferred upon the 

Federation the constitutional position of the Dominions in 

the decade before tho passing of the Statute of I'festminster 

(in 1931). However, there were still some limitations which 

could only be removed by attainment of full dominion status. 

3hese limitations could be summarised as follows. First, it 

should be noted that the powers granted ty the 1957 agreement 

were conventional. Dominions, on the other hand, did not 

enjoy similar powers under convention but under law. The 

Federation could not adopt the Statute of 1/fc strains ter which 

made the Dominions formally independent of the United Kingdom. 

Ihe Statute applied only to the countries specified therein. 

This is why it was necessary for the United Kingdom Parliament 

to enact a special law to enable the Fbderal Legislature 

to legislate extra-territorially, The Federation could not 

exercise that power in terms of section 3 of the Statute of 

Westminster* Secoidly, although the Fbderation was <>oing to 

enjoy a wide measure of autonomy in external affairs, it would 

not achieve international personality.

203* The granting of this convention formally was criticized 
by 4ome people as "British willingness to give virtually 
unreserved support to a European-controlled Federal 
Government," - Leys and Pratt, op.cit. , p. 117,



It could not, therefore, join the United Nations or other

organizations admitting only actual States and not "semi—
(og/,)

States"* Thirdly, there were still some limitations in

amending the Constitution. The United Kingdom could still, 

in terms of positive law, enact legislation for the Federation 

ty virtu© of Article 29 (7). It was these limitations that 

the Pbderal Government intended to remove in its negotiations 

after 1957. Of course, of the three,only the first two were 

important to the achievement of full nationhood. Inability 

to amend parts of its Constitution by a State, while a 

derogation of sovereignty, is, in the sense of international 

personality, not inconsistent with statehood. Australia and 

Canada, for instance, cannot amend some provisions of their 

constitutions except ty an Act of the United Kingdom Pa^SitiLnt 

Hie treaty suggested ty Huggins could, therefore, despite the 

limitations it was going to place on the Fbderation in its 

internal affairs, have given the Fbderation its statehood.

2he greatest obstacle to the Fbderation acquiring

dominion status was the position of Africans in Northern
(2S6)

Ehodesia and Nyasaland. Dominion status meant the removal

of the powers the United Kingdom had over the Northern 

Territories, particularly over African affairs. It was clear 

that tho biggest change that would be brought by dominion 

status would bo the vesting of the control of African affairs 

in the Pbderal Government. In fact, the Pbderal Government's 

main reason in demanding dominion status was to acquire this 

po’wer. A United Kingdom Parliamentary delegation which 

visited the Fbderation in 1957 observed:

”........... as far as we can see the major change which
would come about with full independence would be the 
assumption of responsibility for African Affairs in 
the protectorates of Northern Ehodesia and Nyasaland.
It is clearlytJiis function which is behind the desire 
for full Doiiri.ni.on Status...." (287)

The demand for independence took a vigorous turn soon 

after the April, 1957, concessions given above. The con

cessions must have made Welensky feel that the British Gove mo

ment would not resist the final grant of power if  he applied 

the necessary pressure, E*y 195S, Vfelensky was, therefore, 

already talking of dominion status as inevitable and that if 

the British Government did not grant it they would face 

another Boston Tea Party. Statements of this nature, hinting 

on unilateral declaration of independence, were indeed not 

good politics at a time when the future of the Fbderation was 

to be reviewed. They only helped to frighten the Africans and 

the Europeans sympathetic to them. Opposition to Federation, 

as already pointed out above, was renewed on a large scale, 

at this time.

Footnotes 234 - 2&7 overpage 2g&*



The Parliamentary delegation mentioned above observed:

"So far as we wore able to ascertain, African opinion 
in Northern Rhodesia and Nyasaland is opposed to 
any alteration which would transfer to a so! f-governing 
Dominion the present ocorcxsc of Her Majesty 'c 
responsibilities for their protection. " (25-3)

The Africans feared that unless they appliod pressura to 

dismember the Federation or at least prevent dominion status 

'the British Government would accede to the Fbdciai 0, ;.-..rn- 

inents demands as they had done in the case of tin Coir-hitution 

Amendment Bill and the Electoral Bill,

In tho meantime, the Federal Government ar?\l the British 

Government were at variance on the intorpretati c f bhe 

Preamble to the Constitution, Ihe British Govornmnt was 

of tho view that the word 11 inhabitant^ spec tiv'e of

whether they -were voters or not and that before dominion 

status could be granted, these inhabitants wore ' '-p::sss 

their approval. 3he Fbderal Government, on the oth?,r . and, 

argued that the word applied only to voters and t-ia'i; tp.e 

British Government was perverting t ie original- of the

Preamble, The controversy on this and on the wtolo ?:"':-ject 

of dominion status continued until towards the ond of I960 

when signs began to appear that instead of gottinrc n pnion 

status the Federation might, in fact, disintegrate B -r.is 

was particularly so after the report of the 1‘1'nck^c:1- Ocjnmission, 

The struggle of the Federal Government was there-after dii'octed, 

not at the achievement of dominion status but a I- v-lv vr.ry 

survival of the federation.

288

264* For a list cf organisations of* which -he Fedcratirn'was a
member, see Ond, 1149, opa cit* t pp. 24-^5 P~-r^  See also

' p„'25, para; 16 for countries where ■She ion maintained
representatives and pp.25-6 fcr countries v' ich had ^epresenta-_o-!

■ tion in ■‘•ho Federation,

285, Alt hough-J-hc Australian Parliament' can aracr'—l j..ain bedy^of the "
Constitution, the view is +haf i+- cami:' - :. ' • : ; '  ions 1 te £;
The power to amend Section 9, ̂ which emboc.i.' c the I'onstit.ution, 
is provided but not the power “to amend Sectima i to The 
Australian Parliament cannct therefore aboil'-.. Federation,-see 
Wylies, W.Anstey legislative, Sice cut ive and ■riiaic.xnJ- Powers in 
Austral-ia (Law B«ok Co, of Australia, 2nd p,c?4'ff. for a
contrary ‘view, The Canadian legislature cam-jot h-d,' for insta— ■ 
nee,‘ Section 92 of the*British North Amerio™ Ac:;,I867, which enu
merates the powers &f the Provincese  ̂ ,

286.For a discussion of the obstacles the Federation ha<Tih attai
ning dominion status, see Baxterr and Hodger.p- p'-v. ^it a (,

28?. The Federation"of Rhodesia and Nyasaland: H3 6 c:i, a^Visit 
Bv a Parliamentary Delegation (London, Sxecv.r.v;C.mmittee *f" 
the"U.K. Branch of the Commonwealth Parli'^rPap; Association, 
September, 1957) p. 30, For "the delegation2* enervations *n 
the question of dominion status as a whole; sco pp.29-31.

288,Ibid., p.?0.
289 .This appears to be the "meaning the British "cverrnierit. had atta

ched to the word from the beginning - see I1. ■ j. abates, Vol.516,
Col. 1969: 24 June, 1953 (Lyttelton) and. hss, Col.903, .
27 July, 1953. t



P. Tho Monckton Commission

Article 99 of the Federal Constitution, as -will be 

recollected,provided that in not less than seven years and in 

not more than nine years from the date of coining -into.. .. 

operation of the Constitution, there was to be convened a 

conference of delegations of the four Central African Govern

ments and the United Kingdom Government for the purpose of 

reviewing the Constitution, Ihe Constitution having come into 

force on October 23* 1953, the conference could not, therefore, 

be held earlier than October 23, I960 or later than October 

23, 1962, In a joint statement on April 27, 1957* the Federal 

Government and the United Kingdom Government announced their 

intention to hold the conference in i960, ^ ^ 0)

In 1959, the Conservative Government, elected in 1955? 

wqs in its final year. Anxious to deal with some of the 

constitutional problems of -the Federation before it possibly 

left office, it decided on a Rcyal Commission as the best 

method to deal with the situation before the review conference. 

Five reasons were advanced in support of this step. These were:

(a) That Conservative Party and the churches in the United 

Kingdom were worried by the turn of events in Central 

Africaj

(b) That Labour Party opinion was inflamed to a point of 

demanding the breakup of the Federation and it was 

necessary to dissuade the Party from a firm coiinitKent 

towards that direction;

(c) That for the good of the Fbderation it was necessary to 

take the issue out of the forthcoming United Kingdom 

general election;

(d) Ihat ignorance in the United Kingdom about the Federation

had to be dispelled and a Commission was the best irethod 

of doing so; and .

(e) That a Commission would help to keep the separate ^

Nyasaland Inquiry (the Delvin Comission) within its 
(291$

proper bounds,

Ghe Fbderal Government was opposed to the idea of a 

Rcyal Commission, Its objections were as follows:

(a) That a Rqyal Connission ilould be fatal to the Fbderal  ̂

Government and the United Fbderal Party as the only 

Party supporting Federation;

(b) That it would, likely encourage the movement in Southern 

Rhodesia to join oouth Africa;

(c) That since the Labour Party opposed Federation, a 

Commission including Labour Party members as suggested 

would reflect that opinion;

(d) That it would appear as if the Ffederation were on trial;

Footnotes over page 290,
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f  iWEme**',.  XStP? r
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"* 57^>..;“(e) That i£e^^po'irrai5ntl^?ta^C'psiilssion'-would :t^taiiount
■J; s>' :‘ " ■"■'•■ ’ -̂iv-" ••■■».%!-.:-v- .. . • • -.'-v'

" ” to taking the matter out' of the hands of the. Governments

v. ■ concerned and entrusting it to a body -with no
. . .  ^
• . responsibility;

(f) That African nationalist opinion would take it as a

concession to violent pressure or at best London 

interference on their behalf: . '

1% . *
'3sfr-

T/V'.SV, ■■" :

(g) That the report of the Corarission. would not dispel ■■■ 

ignorance about the benefits of the Federation as the 

British Government expected iince the alleged critics, 

of the Federation were not susceptible to conversion; 

and

(h) that it was dubious whether the issue would bo removed 

out of the United Kingdom election,.

After a lot of persuasion, by the British Govermie^'^3,̂  

the Federal Government finally, however, agreed to the idea of 

a Royal Con-mission, The five Governments concerned (Britis 

Fbderal, Southern Kiodesiaa, Northern Rhodesian and Wyasalaridl̂  ' ' '
■ A ' v*

also agreed that there should be appointed a committee of

officials "to survey developments since Fbderation was irv~

augrated in 1953; in the economic, political and social spheres

and, where possible and appropriate., to make suggestions and-1

analyse the arguments for and against constitutional changes
(293)

which nay be desirable and practicable," The Committee

of Officials held its firs I meetings in Salisbury from 

September to .October, 1959* and produced its first report;, 

relating to the first half of itra taak - Survey of Developments 

Since 1953^  ̂  It then sat in London from November to 

December and produced its secoi.d report, relating to the 

second part of its terras of reference - Possible Constitutional — 

Changes. (295)

290, See the Joint Statement of .April 27; 1957,) referred to 
above

291. Welensky, pp., 133 - 139a These reasons were given j

> ‘
- V 

%

to the Fbderal Government in Salisbury by Lord Perth.

292* Ibid,, p, 140„

292a. After Lord Perth, Lord Horns also came to the Fbderation 
in March, 1959, to urge the Federal Government to accept. 

. the idea - ibid., pp„ 1.40 -3

393. See Possible Constitutional changes - Report By the. 
Committee of"Offlcialr» (Cmd# 1150 of 1960) London. 
HtM.S.0.A 19^0)~(publ5.shed as appendix Vll .to Monckton 
Commission Reporb) p. it., para,.. 1,

2Q/,_ Survev of Developments Since 1953 - Report by Committee 
of Officials 'I&nd, 3149 of 196Oj (London, H.M.S.O.,
19^0) "(Published as /ppendisc VI.. to Monckton Commission 

Report) . __________ ____________________________

•— v



291 ,

appointment of a Royal Commission but before the proposal to 

appoint, mroh a Commission had been announced on July 21, 1959, the 

Federal Government and the British Government argued at length on 

the composition of the Commission and its terms of reference* Finally, 

om terms of reference, one thing appeared firmEy agreed upon and 

that was that the Go Emission would not consider secession. The 

Federal Government was very apprehensive about secession- and did 

not want it touched upon* On July 21, 1959, the United Kingdom 

Prime Minister, after consultation with the Federal and Southern 

Rhodesian Prim 1“ "f dsers and the Governors of Nysaland and
v>

Northern hodesiaj announced that Her Majesty1 s Government 

proposed that an Advisory Commission should be appointed with the 

following terms of reference:

MIn the light of information provided by the Committee 
of Officials and of any additional information the 
Commission may require, to advise the five Governments, 
in preparation for the Review, on the constitutional 
programme and framework, best suited for the achievement 
of the objects contained in the Constitution of 1953 
including the Preamble-1'(296)*

The terms seemed agreed upon and understood ty all. the parties 

concerned, particularly the United Kingdom and Federal Governments*

However, on November 24, while announcing the now completed compos 

sit ion (296 a) of the Comffii sgj_on? the United Kingdom Prime Minister's 

statement included words that re-opened the argument on the. content 

of the terms* After recapitulating earlier events and quoting in full 

the Commission* s terms of reference, he said:

"At the same time as I said on July 21st, I regard the 
Commission as free in practice to hear all points of 
view from whatever quarter and on whatever subject. It 
will, of course, be for the. Commission to decide what 
use t.Q make of the material which reaches them.I am 
sure the House will have full confidence in Lord 
Monckton1 s ability to deal with this*
In these cases I do not think it is ever wise to be 

too specific or rigid in interpretation* But the 
House will see that these terms will permit the Commi
ssion ta consider the whole field of the redistri
bution of powers in either direction between the 
Federation and the Territories and to advise on the. 
timing of ary programme and the character of any changes 
in the framework that they may suggest11 (297).

Answering supplementary questions from the. Opposition Leader (Gaitsp- 

keli) and the Liberal Party leader (Grimond) he further said:

296* Cmd* 1148 of I960 (Monckton Gommission1 s Report) p*6, para* 2* 
296a*-For arguments on the composition of the Commission* see

Welensky, otucit,»» pp 145“*8| 150-1; and 153-6* Viscount Monckton 
was appointed chairman; of the Commission* For other members, 
see Report* The Labour Party fefused to serve on the Commission*

297* House of Commons Debates* 2L November,19 59r Mso quoted in 
Zelensky, op* cit». p*157* Italics owru



HI tried, to na-kj as wideand generous -an., interpretation ■ 
of tho terns of reference as possible and I think that 
■when Members look at them they will see that they do 
include a very wide possibility for Lord IYb nekton and 
his colleagues to conduct their affairs in such a way 
as to bring about the result we all wish,,,,lhis 
Connis si on is appointed to review an existing 
Constitution to which its terms of reference naturally 
relate, I am sure that it is the wish of the House 
that a solution should emerge acceptable to all the 
races in the Ibrritories concerned. The terms of 
reference in my opinion give the Commission full 
scope to advise us on how best that object can be 
achieved, but, of course, if the Commission thinks 
that it could not fulfil its task to its satisfaction 
within the terns of reference no doubt it would say 
so." (298)

That the Commission was free in praatice "to hear all

points of view from whatever quarter and on whatever subject11

did not exclude the hearing of evidence on secession, 3he

Fbderal Prime Minister was naturally alarmed by this

interpretation of the terns, Macmillan, anticipating

Vfelensky 's concern about his announcement, sent a secret

message soon after the announcement saying that he had not

yielded and would not yield an inch on the terns of 
(299)

reference. He added that it was necessary to let

people talk as long as recommendations would be strictly

within the terms. Replying to the message, Welensky

pointed out that the x̂ ords had created the impression to

many and anxiety in hiin that secession was included in the

terms, (301) j^c^xian replied that there was no such

extension to the terms but added that while irrelevant

evidence could not be avoided, what mattered was the use to
(302)

be made of the evidence.

Although at the time it could be easily understood and

believed that Macmillan had used such wide language merely

to carry the Opposition with hirn̂  later events soon

indicated that'he might have intended what he said. In January^

i960, Macmillan came to Africa, starting his tour and his
(303)

speeches on "the winds of change" in Nigeria,

398, Ibid. Also quoted in Welensky, op„cit.. pp,157-8,
299. Welensky, ■ op.cit,, p, 158.
30 , Ibid.
301, Ibid,, pp. 158 - 160, where the lesser is quoted at 

length.
302* Ibid. . pp. 160 - 1£>10
303, For this visit, see ibid,, .pp, 170 - 189*
304, sited ibid, t at p, 171. See also Rhodesia Herald,

January 1 k} 'i960 and British newspapers of this ^ate,
305, For the controversy that arose between Macmillan and 

the Federal Government on the Lagos Speech and 
Macmillan's denial that his words meant that 
secession was permitted, see Welensky, op.cit.«

pp. 171 - ko



At a Lagos press conference on January 13> he told the 

pressmen:

11 Do fore the British Government’s ultimate responsibility 
over i f y a s a l a n d  and Northern Ehodesia is removed, the 
people of tho two Territories will be given an 
opportunity to decide on whether the Federation is 
beneficial to them. Ihis will be an expression of 
opinion that is genuinely that of the people," (304)

The implication of these words was that secession was 

permitted. That they were said after a comission had been 

appointed and when doubt had arisen on the British Govern-, 

mcnt's interpretation of the terms, gave then significance. 

When Macmillan arrived in the Federation the Federal 

Government was fuming and he was obliged to address a public 

meeting to dispel the fears that had been created by his 

Lagos statement. Ho denied, howerver, that his statement 

meant that secession was permitted,

Confusion and controversy on the terms of reference 

continued. Lord ShawKross, at one stage proposed to the 

Fbderal Government by Macmillan to be Chairman of the 

Commission and now a lumber of the Commission, said, when 

asked on the B,B,C. whether the Commission could recommend 

abolition of the Pbderation if  that Was widely canvassed:

"I think it has been publicly said the Commission is free 

to entertain the views of any people on the whole future of 

the Federation. I would certainly feel I Was completely 

free in that respect. If  I felt that was the right conclusion 

I should not have the slightest hesitation in saying so and
(OqZN

I have made that very clear®11 Viscount Mbnckton was

alleged to have said that he would not be restricted ty the

terns of r e f e r e n c e a n d  that the Commission might, in

fact, report on secession* Lord Horae arrived in the

Fbderation on February 21 and in the afternoon of that day

addressed the Federal Cabinet on the issue of the terms of

reference. Part of his speech was as follows:

11 As you gentlemen are aware, the Cocmissionts terms of 
reference were very carefully chosen. It is difficult 
to stop people expressing views, some of which may 
suggest that secession is desirable; but at all events 
our firm stand on .the essentials of, the terms.of 
reference brought such a cleavage between us and the 
Labour Party that they refused to co-operate in the 
Commission's work. You see, whatever views may be put 
forward to the Commission, the question of what is 
contained in its report is quite different.

Press reports of what Lord, ftbnckton said about 
secession were misleading as. to tone and context; but 
it is not inconceivable that, in the hypothetical 
event of an overwhelming volume of evidence being in 
favour of secession, the Commission may have to decide 
whether, in fact, it can report withiruits terms of 
reference or whether i t ‘may not have to say that it is ' 
unable to make a report*11 (306)

Footnotes 304 and 305 arc found on page^92 and 3 0 6 ,307> 

302  are found, over page 294a



It was now clear that the Connies ion might after ?~H 

hear evidence on and consider sees;;)..ion, When the Commission 

finally assembled in the Federation; at the Victoria Falls, 

in Pbbruary, to begin its work, it informed the Fbderal Prime 

Minister that it had decided not to place any limitations on 

the scope of evidence it would receive and that until it had 

studied the evidence it could r.ot usefully considor how 

precisely it would deal with it under its terns of reference 

for the purposes of preparing it r-; report, nor could it 

attec.pt to anticipate the conclusions it night eventually
(3 09}

reach. This left the Commi3r'ion c?-early free to hear 

evidence on secession and to mice r^connendations on it.

1/ifelensky felt he had been trickod but it was too late to do 

any thine about the Cocinissionc

The Coinmission heard a great deal of evidence from

people of all races0 ^10) The African nationalists, hcwver,

boycotted tho Commission mainly because it was not going to 
(311)

consider secession, 1 It should be noted that the Commission 

came when Southern Rhodesia and N;>nnaland were under states 

of emergency and the African Lic^.lists were in prison.

In Northern Hhodesia the Zambia African National Congress 

hod been banned and its top loac^-’3 charged and jailed.

The Northern Hhodesia Africa National Congress which was not 

banned in Northern Hhodesia (itc branches in Southern Rhodesia 

were banned) also boycottod tho 0craniasion^

The Commission heard evidence until May but its report
/ onp)

was not published until October lls

306, Quoted- Welensky, op^ciV, Pal67s Welensky protested 
to "the Secretary of State for Coimionwealth Relations 
on this statement. Lord Horns replied that Lord Shaw- 
cross had no preconceived ideor, - igid», p. 169.

307# See conversation between D:;v?.gle Foot, Q»Ga and Dr,
Banda at Gwelo Prison where the latter was detained*
Tho conversation was obtained by "bugging" the room 
where the two talked ~ "co pa 176-17 0, where
the conversation is partially reproduced,

30C, Ibid,, p. 103* For further extracts of the meeting, 
see pp. 183 - 6,

309, Ibid, . p. 106,
310, For-evidence in Northern iv.icdccia, see Evidence, Yol*l 

(Cmd. 1151 of I960) and Vol. 11 (Cmdo 1151"- T) 
published as j^ppendix 77.11 to the Commission^ Report,
For evidence in Nyasaland^ r:!oe Evidence, Vol. Ill,
(Cmd. 1151 - ll) also published as Appendix Vlll to 
the Report,,

311, During the interview befcw:cn Dingle Foot and Banda 
referred to in Note 30? above, Foot tried to 
persuade Banda to give evidence if he were released 
since Monckton had said he wi3 not going to be 
restricted by the terms,

312* Report of the Advisory Conm.sslon on the Review of the.
C onstltution of Rhodesia' a;ul Nyasaland (popularly 
known as the Monckton Coiihriision Report (Cmd0 1140)
(London H„M,S,0,, i 960). The two Governments had 
disagreed on the date of publication, The British 
Government wanted the po.bi•'.'.•ion declared while the 
Federal Government wanted it earlier - Vfelensky, opvcit«, 

ir.. 267 - o.



62. /liter reading an advance copy in September, Welensky "wrote

the Colonial Secretary (the Carjnonuoalth Secretary, Sandys,

was in the federation at the time):

I anticipated from the beginning* the report is a 
disaster. Its mere publicatioh vri.ll make the 
continuation of the Federation virtually impossible.
Almost without exception its recommendations play 
into the hands of iifrican extremists and its 
philosophy of appeasement will rule out any possibility 
of reasonable changes being made on merit. The 
secession proposals are the final straw and I consider 
them to be a complete breach of understandings upon 
which I agreed to the appointment of the Commission" (313)

The Commissioners were not unanimous» W. M. Chirwa
/qi I1]

and H0 G» Habanyama wrote a minority report. Some of the

Coimrlssioners wrote reservations to certain parts of the 
(315)

majority report. The Commission made recommendations on
/o-1 / ■n

the Federal Legislature and franchise; territorial

Constitutions;(317) allocation of functions between GOTe^SiM^itsj
(319)

powers of taxation and fiscal arrangements* machinery of
(319a)

co-operation between Governments; / /removal of discrimination 

and the development of p a r t n e r s h i p s a f e g u a r d s |321)the 

public serviceP'^economic development; secession; (324) 

elements of subordination of the Fbderationp^the programme 

of constitutional development^^0'*and miscellaneous 

Of these reconmendations only those in connection with the 

Federal Legislature and franchise* the territorial 

constitutions, allocation of functions fcetwsen Governments, 

removal of racial discrimination, safeguards, secession, 

elements of subordination and the programme of constitutional 

development will be discusseda

313. Welensky, op. cit, 2?2. For a summary of the letter to 
Macmillan, see pp0 274-5« For further exchanges on the 
Report, see pp* 276 - 03*

314. See Report, pp0 139 - 156 <
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315. Ibid., PP. 123 ~ 130,
316. Ibid,, PP. 35 ■- 42 and 1 U  - 113.
317. Ibid,. PP. 43 -- 46 and 113 ” 114.
310. Ibid., PP*. 47 -- 62 and 114*

319. Ibidoj PP. 63 -- 71 and 114 - 315,
319a.Ibid,, PP* 72 -- 74 and 115„
320. Ibid^ PP. 75 *- ?0 and 115 - n 6 ,
321. Ibid., PP. 79 ■- 09 and 116 - n o .

322. Ibid.. $P» 92 -- 94 and 110.
323. Ibid.. PP. 95 -- 97 and 119c

324. Ibid,, PP. 90 -- 105 and 119 - 120,

325. Ibid.. PP. 106 - 109 and 121,5
326. Ibid., 'pp.-110^ and 121 - 122,5
327. Ibid^, PP. 90 --'̂ 91-and_H0;



63. On the Federal Legislature and franchise, the

Cormiission rocoriinended a House of Sixty Members plus a

Speaker, and parity beti\een Europeans and Africans, Asians

were to be represented by a norv-voting Member while Coloureds

wro to choose as individuals for the purposes of elections

whether to be classified African or European. Ihe sixty

Members were to te elected by a common roll or if  that was

not possible by communal rolls. The franchise was to remain

qualitative but the literacy test was to be abolished. Two

Members of the Commission, Woodrow Cross and ELlman - Brown.
(328)

made a reservation on this recommendation. Their reasons

were that parity was in contradiction to the desire to 

eliminate racial distinction in government and that in any 

case the arrangement would lowsr standards in the Legislature 

and the quality of Government as Africans still needed more 

time to raise their educational level. They thought it would 

be unrealistic to expect Southern Rhodesia, which had been 

self-governing since 1923, to submit its important matters such 

'as defence and finance to a central Government which most 

likely would not be abls to rely on adequate support in the 

Assembly due to the parity arrangement,

Ihe Pbderal Government, the Southern Ehodesian Government 

and the majority of Europeans attacked this parity recommend

ation, There is no doubt that had it been adopted ty the 

Fbderal Government, Southern Hhodesia would have sought to 

secede. There would have been a possibility of an African 

Government at the Federal level, controlling the armed forces 

and all the important matters of the three territories. Such 

a position would have soon brought majority rule to Southern 

Ehodesia, On the other hand, had the recommendation been 

accepted it probably would have saved the ^deration as tho 

Africans would have had some of their fears of European 

domination removed. There was also the possibility that the 

Southern Ehodesian African nationalists would have talked 

their Northern colleagues into accepting such a recommendation  ̂

as the only way to rescue Southern Rhodesian Africans from 

white domination, 0329)

On territorial constitutions, the Commission recommended 

that Her Majesty’s Government should declare as soon as possible 

that further constitutional advance toward self-government 

would be made in Northern Rhodesia, as had been done in Nyasa—
(oq/V\

land earlier in the year, 1

323. See pp, 124 - 1-27 of the Report for their arguments,

329* See Chapter 0 below,

330, See reservation by Gondwe and Katiiungu on this
recommendation - pp. 131 - 2 of the Report,



-Such constitutional, advance nwo,uld include''the introduction’ 

of African majority rule and of an unofficial majority in 

the Executive CouncilP^  The spec ini position of 

Barotseland was to be maintained:, The Commission also thought 

a new constitution was necessary for Southern Rhodesia, The 

Commissioners urged that the changes in Northern Rhodesia be 

made as soon as possible without waiting for the Federal 

Review Conferencec The recommendation for African majority 

rule in Northern Rhodesia was severely opposed by Europeans 

in that territory,, 'Tho Fbderal Government was also opposed 

to the recommendation. It could not ecj the Lbderation 

surviving in the event of two black Print j Illnisters in the 

North, both vehemently opposed to Federation0 Africans, on 

the other hand, welcomed the recomrandation.

With regard to the allocation of functions between

Governments, the Commission recommDndod that day to day

matters should bo territorial.; that no function should be

divided between Federal and Territorial Governments on a

racial basis; that the Federal Government should deal with

all external affairs and regulate tho economy-, including

taxation; and that non-African education, non-African

agriculture, health, all roads and prisons (wldch matters

were then Federal) should become territorial. Several Mambers

had reservations on health and r:.on-African agriculture

in Southern and Northern Rhodesia becoming territorial

matters,, The Commission found discrimination was still rife

and rocor.imended that the Government;! should take firm action

by legislation against it so as i:to givo a positive impetus

to the developsnt of partnership" sare there such discrimina-"
(333) ■■■""

ticn was for the protection of those c.-'noerno'\ ..Had

these steps teen taken the Southern Rhcdosiar Government would 

have no doubt resisted repealing tho lard Apportionment Act 

(often cal].ed the cornerstone of all discrimination-in the ■ 

country) on the grounds that it was for the protection of 

the A f r i c a n s '  v

The question of safeguards was cr>l'"idered at length,

Ihe Commission found the existing safeguards inadequate. It 

recommended the introduction of more effective safeguards in 

the form of Bills of Rights and Councils of State in both the 

Fbderal and the territorial Constitutionsc The Bills were to 

be enforceable by the courts and appeals in such cases were 

to lie to the Privy Council, Tns Councils of 3';ate for the 

Federation and each territory v,-;re to be on tho model of the
('3'3K’)

Kenya Council of State0 Ihe functions cf these councils

were to be: (i) to consider new legislation and rcporij to

the Legislature on whether it was unf-rrly discriminatory;

(ii) to consider ex:isting legis.l a ticn and, if found to be 

unfairly discriminatory, to report to tho Government and the 

Legislature;



65* ancl (ill) to acquaint themselves -with any unfairly

discriminatory trends and report on them. They were not to 

deal directly with individual complaints, They were to have 

the power to delay legislation but not to veto it. The 

Councils were, however not to have jurisdiction over emergency 

regulations and legislation, but such legislations was to be 

cperative for only two months unless the Legislature concerned 

prolonged it.

The Councils were not to be part of the Legislatures, 

Members of the Legislatures were to te barred from inters hip 

of the Councils „ Members of the Councils were to be selected 

on personal eminence, experience and detachment to act as 

wise ahd impartial r.ien and not as representatives of races or 

^territories (in tho case of the Federal Council) o The 

Federal Council was to consist of twelve persons appointed 

equally from the three territories by the Governor-General 

and the Chief Justices of the Federation and the three 

territories. Ihe Governor-General and the Chief Justices were 

to appoint an independent chairman with only a casting vote, 

Ihe Councils of Northern Rhodesia and Nyasaland were eacth to 

have not less than six Members and an independent chairman, 

all chosen by the territory's Governor in consultation with 

his Chief Justicc and approved by the Secretary of State. 

Southern Bhodesia, on the other hand, was to devise its own 

system of appointing Members of its Council.

331. See pp, 132-133 for reservation by Woodrow Cross, Prof. 
Jack, Robinson, Sir Victor Robinson, Chief Sigola and 
Taylor, and p0 133 for that by Justice Beadle, ELlraan- 
Brown and KcClolard. There was a great deal in favour 
of health remaining a Federal function. It had the 
advantage of spreading the services more evenly in all 
the territories „

332. See pp. 134*5 for reservation ty Woodrow Cross, Ellman- 
Brown, Prof. Jack, Mr, Justice Beadle, McCleland, 
Hobinson, Sir Victor Robinson and Chief Sigola,

333. See p. 135 for reservation by Gondws and Katilungu, and 
pp.135.6 for reservation by Crawley, Gondwe, Katilungu 
and Mols on.

335* The Kenya Council of State was established in 195& ty 
the Kenya (Constitution) Order in Council, 1953 (S,I 
195^ Mo, 600, Part Vl). It consisted of a Chairman and 
ten Members appointed by tho Governor and holding office 
at Her Majesty's pleasure. Four of the members wore 
appointed for ten years, three for seven years, and 
three for four years. The members were not appointed 
according to race. The object was "to provide a body of 
experienced opinion and of inpartial and mature judge
ments," Members of the Legislative Council were barred 
from membership, Its powers were advisory and not manda
tory. It could not make or repeal laws and its powers did 
not extend to legislation in operation at its establish
ment, It examined proposed legislation to sec if it were 
differentiating (for definition of differentiating 
measure, see S«54 (2) of the Constitution),, The Council 
had ty I960 worked so well that it was considered for 
export to other territories. For a comparison of the 
Ker$ra Council of State and the Councils of State 
suggested for the Federation, see Ghai» op. cit *



The system was, however, intended to ensure independence ' 

and freedom of the Council from political control, Ihe 

Council would be composed of not less than six Mambers, The 

Coixiissioners did not agree on whether membership should be 

on a basis of parity between Africans and Europeans or on a 

basis of parity betwaen Africans and Europeans plus Indian 

and Coloured Members or on a non-racial basis altogether.

The provisions regarding Bills of Rights and Councils 

of State in the Federal and territorial constitutions were 

to be specially entrenched„ Amendment of these provisions 

in the Fbderal Constitution were to require (a) the votes 

of at least three-quarters of the Members of the Assembly; 

and (b) a referendum in which ’the majority of the electors 

in each of the main racial groups in a majority of the 

territories and, in addition, a majority of the electors in 

each of the main racial groups voting throughout the 

Federation, were to support the amendment.

The Federal Government did not quarrel \idth the

inclusion of a Bill of Rights in the Constitution, It.

however, objected to the introduction of a Council of State

and tho procedure under which provisions of the Constitution

regarding the Bill of Rights and the Council of State were

to be amended. It disliked the Council of State because it

would be in some respects a superior body to the Federal

Legislature, Secondly, although the Council was &oing to

wield such considerable power, the Government would not have

control over the appointment of the Members, It should be

noted that tho Federal Government was sensitive to anything
(^^6 ̂

likely to reduce its powerso It had worked to reduce

tho existing African Affairs Board to a point of ineffective

ness and it naturally disliked the introduction of a body 

more powerful. Were the Federal Government, however, to 

have the powers of appointing tho Members of the Council, 

the institution would have lost the independent image it wa£ 

to project. It would have ended up as another Government 

organ, devoid of stature and respect in the eyes of those not 

supporting the Government.

336. Be Snith said of the suggested councils: "No independent 
government could be expected to acquiesce in the presence 
of what would be in effect an extra-parliamentary branch 
of the legislature, lacking the prestige enjoyed by the 
judiciary but vested with an entironched power to obstruct 
and thwart the inplementation of major policy decisions, 
unless it has effective control over the membership of 
that body; and once it has control over the membership 
the character of such a safeguard would almost inevitably 

be transformed.11 - "fundamental Rights in the Comnonwealth
(I)", op. cit. . p, 97.



The Commission (s most controversial recommendation was 

that concerning secession. It -will bo remembered that this 

subject had caused a lot of Ms understanding between the Fbderal 

and British Governments in interpreting, the terms of reference 

of the Commission. After stating that the existing Constitution 

did not expressly or impliedly provide for secession, that 

the attainment of self-government did net import the right to 

secede and that only an Act of the United Kingdom Parliament 

could make secession possible, the Commissioners declared that 

secession was not incompatible with the Federal concept,,

It recommended that it should to made clear before the Review 

Conference that secession would be discussed (statements to 

the effect that it would not be discussed had moved the African 

nationalists in Nyasaland to dcclare that they would not 

attend the Conference); that Her Majesty's Government should 

not leave the question of secession entirely open or declare 

the Federation indissolublej and that a declaration of 

intention by Her Majesty's Government to permit secession'ty 

any of the territories, if so requested after a certain time 

or at a particular stage of constitutional development, would 

have a favourable effect and should, therefore, be made, A 

request for secession was to be timed ty the constitutional 

stage reached, for instance, self-government, or by fixing a 

certain period after the adoption of the new Federal Constitution, 

Qhe wishes of the inhabitants in such event were to be 

determined ty Her Majesty’s Government, The Commission recom

mended that the procedure to te followed in determining such

wishes should be decided at the Review Conference, Inhabitants
(^37)

in this case ware to include even those not enfranchised,,

Ihe Commission was no doubt prompted to explain the tern

"inhabitants11 because of the divergent views which had arisen

in interpreting the same tern in the Preamble of the existing 
(338)

Constitution. The declaration of intention to permit

secession was not to be embodied in the body of the Constitution, 

but the Preamble was to be amended to include a reference to 

it. However, the members who made reservations wanted the 

provisions on secession included in the body of the Constitution 

or fully spelt out in £he Preamble,.

337* See Reservation by Gondwe and Katilungu at p0 137 of 
the Report, The two Commissioners objected to Her 
Majesty's Government, being the only determiners and 
ascertainers of the wishes of the people. They wanted 
the people of the territory concerned to have q. say too. 
See also reservation by Mr, Justice Beadle, Woodrcw 
Cross, Ellman-Brown, Mrs. Huxley. Robinson and Sir 
Victor Robinson, who had similar views to these of Gondwe 
and Katilungu but were more concerned with the position 
of Southern Rhodesia,



The question whether secession was legally., possible.-under''" 

the existing Constitution will be discussed below under sub— 

section (H). As, mentioned above, the Commission^ recommend— 

rations on secession were not acceptable to the Federal Govern** 

rJp3nt, The Federal Prime Minister described them as the death 

knell of the Federation.' He told the Assembly in a debate on 

the Report; ; I must recognize that what the Monckton 

Commission has had to say on the subject of secession is now 

a political factor whioh has to be dealt with alongside many 

others; but that it is a political factor which has immensely 

complicated our task, I have not the slightest doubt, Nbt 

only does it call into question the permanence of the Federal 

tion and all that that implies in regard to internal and 

external confidence, but it gives active encouragement to all 

the forces of unreason and self-aggrandisement, to say nothing 

of the "laager1 element, to direct all their energies to 

breaking the federation up.11̂ ' ^  The Prime Minister seems not

■ .to have' appreciated’ that the Commission1 s motive in recommending 

' a declaration permitting secession was that such a declaration 

would influence the Afric'dfts in the North, particularly in 

Nyasaland, -not to insist on immediate secession'since they 

coUld have' it in the future if the inhabitants so wished.

Ihe Commission also examined closely the Federation^ 

still; existing elements of subordination. Tt recommended 

'that authority for the Federation to determine Its Royal Style 

and Titles should-await full independence; that the Governor- • 

General should not be appointed on the advice of the Fbderal 

Prime Minister until independence; that the right of appeal 

to the Privy Council should be entrenched in the Constitution 

(under the existing Constitution it was dependent on the 

Federal Legislature enacting a law to that effect if  it so 

wished);- that the federation should be given ty an Act of . 

the United Kingdom Parliament power, to legislate extra?- 

territorially in accordance with the 1957 Agreements that 

there should be no change in the Federatiorfe power over 

external affairs save as might be granted by the United Kingdom 

Government from time to time; that, depending on the acceptance 

of the recommendations on the safeguards, the Governor*-General 

should no longer reserve any Bill in the competence of the 

federal Legislature except one relating to constitutional 

amendments; that provided safeguards as recommended were 

accepted, powers of disallowance of laws should be removed 

from the federal Constitution;  ̂ } and that the right of the

United Kingdom Parliament to legislate for the federation 

and the application of the Colonial Laws Validity Act, 1S65> 

should be retained in order to provide for the future 

constitutional development of the Federation.

Footnotes 339 - 341 to be seen over page 302*



It carl be seen that the Commission did not think the 

Fbderation should be granted dominion status. Such a 

recommendation would have been unrealistic in view of the 

hostility against Federation. Its approach was that the 

Federation should enter another period of trial after the 

Review Conference as a dependency* With their recommendations 

accepted and implemented, the Commissioners thought a new 

atmosphere would be created in the Fbderation to allow 

independence to te a feasible proposition in a few years.

In concluding this summary of the Comission's 

Report, it should be mentioned that the Commissioners, in 

view of their varying social backgrounds and political 

’affiliations and views, produced a commendable report. Ihe 

Report, however, came on the scene when the Federation was 

‘already torn to pieces and moribund; too late to save it 

from disintegration

339. For his full speech, see Fbd^„Parl 1 Debate^. Yol.lL 
Cols, 3144-51° For an extract of "this Spepch, see 
Mansergh, op „ cit.. 1952 - 1962, pp. -152 - 157.

341„ See Reservation on this point by Gondwe and Katilungu 
-at p. 130 of the Report, <



G» The Review Conference and After

Perhaps owing to the difficulties they thought would 

arise if the Review Conference were held, the British Govern

ment was reluctant to hold it as agreed in April, 1957* The 

Federal Government, however, insisted that it should fce held 

tefore the end of the year (i960). Ihe British Government 

finally yielded to the insistence of the Fbderal Government 

and agreed to. hold the Conference in December. ^42)

The Conference opened in London on December 5 under the 

chairmanship of the British Prime Minister. Delegations from 

the four Governments in the federation, the United Kingdom 

Government and all the major political parties in the feder

ation (including African nationalist parties) were present* 

The political atmosphere in the Federation and among the 

representatives of the various groups in London was tense as 

the Conference opened. In Southern Rhodesia the first petrol 

tombs used for political motives were thrown at the homes 

and property of some of the Africans attending the Conference 

on the European ticket.

From the point of view of results the conference was 

a complete failure. It turned out to bo an occasion for 

denunciation. Ihe African nationalists denounced the 

federation, the Governments in Central1 Africa,and the British 

Government, The federal Government and United Federal Party ■ 

representatives slashed the British Government and the 

African nationalists. Ihe Dominion Party representatives 

criticized both the British and federal Governments, The 

Central Africa Party (Southern Ehodesia) and the Liberal ^ 

Party (Northern Rhodesia) representatives refrained from 

these denunciations and tried to bridge the gap between the 

United Federal Party and Federal Government representatives 

on the one hand and the African nationalists on the other.

At one stage Dr, Banda (leader of the Malawi Congress Party) 

led his coleagues, Joshua Nkono (leader of the National 

Democratic Party of Southern Hhodesia) and Kenneth Kaunda 

(leader of the United National Independence Party of Northern 

Rhodesia) in a dramatic walk-out from the conference. The 

conference closed inconclusively but with a statement, that 

it would be reconvened in the New Year,

On this insistence, Vfelensky later wrote: "As the 
British Government saw it, I'had most tactlessly 
compelled them to honour at least, one of their 
obligations - their 1957 pledge to hold this 
Conference - and they were determined to make me pay 
for ny Colonial stubbornness ty turning it into a 
withering indictment of the federation and all its 
work, and of myself," - Welensky, op.cit.. p. 2&5, 

343* For a summary of events at the Conference, see ibid,, 
pp, 2S5-9,



71.  ̂ 5 ^ ' .
While the Review Conference was in session it was 

decided tc hold the preliminary stages of the constitutional 

conferences for Southern Ehodesia and. Northern Rhodesia. It 

will be recalled that the Monckton Commission had recommended 

early constitutional reforms in Northern Rhodesia and Southern 

Rhodesia. Nyasaland had had a constitutional conference 

earlier in the year. Ihe Northern Rhodesia talks, which 

reconvened in London on January 30, 1961, culminated, after a 

long struggle to reach an agreement, in the 1962 Constitu^-IM  ̂

while tho Southern Rhodesia talks, which opened in Salisbury 

on February 4, 1961, resulted in the 1961 Constitution^^^

The period after the conference was one of great 

anxiety on the party of the Fbderal Government, The 

. Conference had ended inconclusively and uncertainty had set 

in ever the affairs of the Federation. Months passed and 

nothing was done to reconvene the Review Conferenced^

The Northern Rhodesia talks became difficult and the British 

Government became more occupied with these and relegated the 

Review Conference to the background. In August elections 

under the new constitution were held in Nyasaland. Ihe 

Malawi Congress Party won all the twenty lower roll seats and 

two of the higher roll seats, This placed Dr, Banda

in a stronger position and he fcecaOB more outspoken than ever 

against Federation,

In February, 1962, the Secretary for Commonwealth

Relations came to the Federation and held talks with the

Federal Government and leaders of political opinion in the

three territories, It is alleged that during this visit'the

Secretary of State informed Banda that he would be allowed to
( 3 i . f i )

secede from the Federation,

» i

344* See the next. Chapter for a discussion of-the 1962- ,, 
Constitution and the background to it,

345. S. I. 1961 No. 2314.
346. Welensky writes of this period: N. , , , I  was becoming more 

anxious everyday about the future of the Fbderation as
a whole. Months had gone ty since the Federal Review 
Conference had been adjourned; at the end of July, 
with the June agreement on Northern Rhodesia and the 
Southern Rhodesia referendum safely achieved, I instruct
ed our High Commissioner in London to tackle the 
United Kingdom Government, They were both dilatory 
and evasive; August and September were holiday months; 
Sandys thought he would like to see new Governments 
installed in all three territories (first ).,,,"  - 
op.cit.. p, 312,

347. See the next Chapter for the discussion of the I 96I 
Constitution and the background to it,

343, Welensky, op,cit,. p* 31^» Welensky says Butler, the 
Minister in charge of Central /ifrican Affairs (see 
below) told him months after that Sir Glyn-Jones, the 
Governor of Nyasaland, had shown him a record of that 
meeting although he had not been able to find a record 
of it at the Colonial or Commonwealth Relations offices - 
ibid.



72. Before leaving for London, Sandys handed a memorandum.to 

Vfelensky. According to Welensky the ttBmorandum was difficult 

to understand, but it seemed to envisage that each territory 

would te granted the right to secede as soon as it reached 

self-governmentl^^ After discussing the Scheme the Federal 

Government decided that although they would be prepared to see 

Nyasaland secede an certain conditions, they should not agree 

to consider the matter until they knew and had agreed on 

what they would get in return for making such a concessi^r^

It was also decided that the Prime Minister should go to 

London for talks with the British Government,

In the meantime, the constitutional crisis in Northern 

Ehodesia was taking serious proportions. The British Govern

ment intended to put forward new proposals to placate violent 

African feelings. When Sandys left the Fbdeipation Welensky 

had given him a scheme which would allow Nyasaland to secede 

and would divide Northern Rhodesia into an African area and

a European area, vd$h the Oooperbelt and rail link in the 
(351)

white area, 'The European area was then to remain in the

Federation while the African area could te placed under an

African Government^^ The news that the British Government

intended to introduce new proposals for Northern Rhodesia

sent Welensky hurrying to London soon after the departure' of

Sandys, He feared that the British Government might break

the alleged agreement they had reached on what the Constitution

for Northern Ehodesia should te. He arrived in London on

February 23 and began a series of talks with the British
(353)

Prime Minister and the Secretaries of State. In the

afternoon of Welensky’s arrival the Colonial Secretary made a 

statement in the House of Commons on the new constitutional 

proposals.

305

349. Ibid. . p. 319.
350. Ibid.
351. Ibid.. p. 310.
352. Ibid. This idea was not new. It had been suggested 

ty Gore-Browne in 1936 and by the Dominion Party in 
the fifties. If  Welensky seriously expected the scheme 
to te accepted then he must have been under a mis
conception of what the British Government had in mind 
for the Northern Territories.

353. For a summary of the talks, see ibid.. pp. 323-27.



Daring tho talks i%o-'3riJLlan. aslcod 'Wolnnsky ■whothes*

Hhe strength and stability of the Federation would be

affected if  Nyasaland seceded,” The latter replied: ’’The

Rhodesians won’t be affected, but a precedent will be created*

If you let Nyasaland secede, Kaunda will seize every chance

of getting the same result for Northern R h o d e s i a H T h e

Eritish Ministers pressed him to produce a plan on the

secession of Nyasaland and added that he was duty bound, in

fact, to do so. Their reason, for this hurry was because they

were going to hold talks with Dr„ Banda within two months

and they wanted to tell him he would have secession if  he

wanted. Angered by their attitude. Vfelonsky told the Ministers

’’This is an inpossible position, I am coumiitted to 
Federation, I think I perhaps went too far in our 
talks in Salisbury. But one thing I am certain: 
there is going to be no Federal Review Conference,
This is a matter which must be resolved now betwsen 
Governments. " (355)

The talks produced no results. Before leaving Welensky told

Macmillan taht he intended to resign at once and seek a new
(356)

mandate through a general election, Macmillan tried to .

persuade him not to take that course but Welensky was adamant.

On March 6 Welensky informed his Legislative Assembly 

of the London talks Two days later the Gove rnor-Gene ral
fQCrt")

dissolved Parliament, Elections were fixed for April 27r

The reason for the election was given as: to get a new mandate
(359)

to prevent the break-up of the federation; 7 Many people 

considered the general election a farce and un-necessaiy,

Ihe Central Africa Party described the dissolution as a 

desperate action and the'election as pointless ̂ 60)

Dominion Party (the Opposition in the Federal Assembly) ̂ 61) 

and the African parties boycotted the election, Ihe Ehodesian 

Republican Party, a small right wing organization, however, 

participated, When the nominations closed the U.F.P. had forty 

seats unconteste$, Chly fifteen seats were left to be 

contested. The U.F.P, won fourteen of these. The fifteenth 

was won by an independent P ^ )  •

354. Ibid. . p. 325.
355. Ibid.. p. 326,
356. Ibid,, p. 327,
357. Ibid, See also Ifed. Pari. Debates, 6 March, 1962*
352. Ibid..
359. Ibid,
360, Ibid. . p. 326,
361* ‘The .right wing groups in Southern Rhodesia were at this 

time coming together to form the Rhodesia Front and 
announced that they would be concentrating on the forth
coming Sthn, Rhodesian general election. This was held 
in December and was won by the Rhodesia Front -ibid*

362, Ibid*



Another development took placc after Vfclensky’s talks 

in London. On several occasions the Federal Government had 

requested, the British Government to place the affairs of the 

Federation under a special Office, The British Government 

had neither turned down the request nor acted on it. This 

tine the British Price .Minister informed Welensky that 

Federal affairs would be handled ty a special Minister as

from March 19 and that R, A, Butler would take over that

3his was welcomed by the Federal Government but, unknown to 

thera and perhaps unintended by the British Government, Butler 

was soon to assume the role of "Liquidator of the Federation,11

On /$>ril 9 the United Kingdom' ̂  High Commissioner in 

the Fbderation, Lord Alport, informed Vfelcnsky that the 

British Government had accepted his refusal to put forward 

a scheme for the future structure of the Federation and 

that consequently it would put forward one; that since the 

situation in Nyasaland demanded immediate action it was 

necessary to issue a statement that Dr. Banda's demands would 

be investigated; and that Sutler would make a four-point 

statenant to Parliament, Ihe four points were to be; that 

Wyasaland1s demands should be recognized; that a three or 

four-man advisory committee would te set up to investigate 

whether Nyasaland should continue to associate with the 

Rhodesias and, if so, how, and to make recommendations on the 

future relationship of Northern Rhodesia and Southern Rhodesia 

that while acknowleding Nyasaland1 s demands nothing would be 

done to grant them until after an inquiry on the political 

and economic effects of secession had been completed; that 

the final Fbderal Review Conference would not be held until - 

after the Northern and Southern Ehodesian general elections 

based on the new Constitutions; and that the conference

would take account of the advisory committees recoirmenda 

Tflfelensky reacted sharply, arguing that the statement would 

amount to recognition of Banda's victory and that since he 

was in the midst of an election campaign, such a statement 

would confuse the people and cause untold d a m a g e T h e  

protestations were brushed aside and on Jfey $ the first 

Secretary of State (Butler) made the statement

363. Ibid.,pp. 323-9« See statement on this by the Prime 
Minister on Jflarch 15 - House of Conmons Debates, Vol, 
655,- Cols, 1545-7. Extract of this speech is reporduced 
ih Mansergh, op.cit., 1952-1962.» pp0 157-159.

364. Ibid.. p, 334.
365. Ibid. For further exchanges on the matter, see pp.335~7* 
3£6. Ibid.. p. 337. See also House of Commons Debates, 3 May,



Three clays.later (May 11) the Secretary arrived..in-the"''

Federation, He visited all three territories and held talks

with the various political loaders., On May 17, he told a

press conference at Zomba (Nyasaland’s capital) that Dr,

Banda and his Ministers had agreed to examination of the

consequences of secession and that he had invited the Doctor

to London in July for talks on the territory's future On

May 26 the Secretary flew to London and on June 1 Welensky

wrote him expressing concern about the way he and his

colleagues kept on saying that ary settlement of the Federation’s

probltenis must depend on the consent of the inhabitants -

treating the Preamble to the Constitution as the juridical

basis for this. He pointed out that the Preamble required

consent only in two cases - i,e , if amalgamation were proposed

and if the Federation were to come to full membership of the

Comr.iorM3alth and Britain's responsibilites over Northern

Hhodesia and Nyasaland were to be relinquished, "When it is

suggested that the consent of the people is needed to a new

form of association the Fbderal Government must insist that

this is only part of the requirement. The consent of tlio

three territories and of the Fbderal G o v e r n s i s  necessary

to any major alteration to tho pro^-1  ̂ Constitution ,If

the majority of the people r- one or more Territories want to

a— wo/ ur unc i'oaora+^n and the people of another territory

and the Federal Government want to preserve the Federation as

it is, a compromise may have to te agreed upon,11 To

support his argument Welensky quoted remarks made by Lord

Swinton and Oliver Lyttelton at the 1952 Conference on

Pbderaticnp*^adding that he had the opinion of an eminent 
(370)

jurist stating that the consent of the Federal Government ~

was fundamental to the release of Nyasaland and the setting up

of a new association, ^?1) The Fbderal Government was

prepared to negotiate, Welensky mentioned, but were not

prepared to let Nyasaland out until the British and Federal

Governments had agreed on the future relationship of the

Rhodesias and that of the Hhodesias and Nyasaland-, (372) ^le

Fbderal Government wanted the agreement so reached to be a

conposite settlement with independence for the Fbderation as 
(373)

an integral element.

The Committee of advisers mentioned above was appointed,

under the chairmanship of Sir Roger Stevens, It visited the

Fb deration from July to September, 1962, The committee did

not, hoover, publish the report of its advice. This made

the Fbderal Government suspicious about the nature of the - 
( V71 ^

advice. In the meantime, elections took place in Northern
(375)

Ehodesia on October 30, The elections resulted in a

coalition Government between Kaunda’3 United National

Independence Party and Nkumbula's African National Congress,

which although disunited in other matters, x-zas uni Led against 
Federation,



With Banda, Kaunda and Nkumbula now in control of.jaatters

there was little comfort for tho Federal Government, .The •

discomfort was increased by the victory of "the right wing

lihodesia Front in the Southern Rhodesian election. Ihe

Front, a conglomeration of right wing groups with no

com on policy save that of defeating the -United Federal Party,

was dominated by elements of the former Southern Ehcdesia 
(377)

Dominion Party who, although not demanding secession like 

Banda, had become vory critical of the federation.

On November 5 Lord Alport informed the federal Prime

Minister that the First Secretary of State had decided in

the interests of achieving a constructive solution to the

Federal problem that the issue of Nyasaland should be:;disposed

of ty an announcement before the start of the Nyasaland

constitutional conference; that the British Government

accepted the principle of Nyasaland's secession from the

Federation; and that it would be made clear that Nyasaland

would have to shoulder the full financial and political con-
(376)

sequences of secession, Welensky repeated his argument

that he would tc prepared to consider the withdrawal of
(379)

Nyas aland if it ware to te part of an overall settlement.

On November 10 Butler informed Welensky that his decision 

was right in the circumstances and that he would go ahead with 

it but would not make the announcement until shortly before 

the Christmas adjournement of P a r l i a m e n t  Postponement of

the announcement to shortly before the Christmas adjournement 

caused the Nyas aland talks to te held before the announcement, 

but perhaps Dr, Banda had already been told of the intended 

statement#

366, Ibid.. pp. 339 - 40,

369. See below under subsection H„

370. Ihe jurist referred to was Sir Ivor Jennings,

371. Welensky, op.cit., p, 340,

372. Ibid. 373. Ibid„

374. Alport, op«.citi. p. 117„

375*. See the next Chapter*

376j Lord Alport says it was this victory which made the 
continuation of the Federation inpossible;

377* The Dominion Party had started as a Federation - wide 
party. Later it split into two - the federal Dominion 
Party (led by the late Winston Field) and the Southern 
Rhodesia Dominion Party (with more right wing views") led 
by Harper, The latter wanted to concentrate on Southern" 
Ehodesian politics with the ultimate aim of pulling Sdjithern 
Rhodesia from the Federation, Field was later to lead the 

Rhodesian Front.
376* l/felensky, on;.cit.. pp, 349-350,
379. Ibid.. pp. 350 - 1.
360, Ibid. . p; 351. For farther exchange on the issue, see 

pp; 352 - 355.



H'. Statements on,' the-Se cession ' of - ffya'.saX^nd lfb'’
"" and North: e-rh Rfrctde sia..
a----------------

On December 19 the First Secretary of State told the House

of Commons that Nyasaland would be allowed to secede but that

this did not mean the end of the link between the Rhcd^iPs,

He added that Her Majesty’s Government wanted to sec

economic prosperity and racial harmory in Central Africa.

1/felensky also made a statement to his Assembly on tho same

day. He bitterly attacked the British Government and Said
f332)

there was no longer honour in dealing with it,. Relations

between the Federal Government and the British Government 

became very strained after this dateP®^ On February 23,

1963, Butler appointed Sir George Curtis to consider the * 

practical ppyoblens of Nyasaland's secession. At the same time 

he visited the Federation to have a round of talks ■with the 

Federal GovernmentP^ The talks were conducted in a 

dispirited state and Butler talked more of economic 'links 

between the two Rhodes ia s p ^^  than about the political links. 

Political links were pushed to the background. Regarding 

Nyasaland, Butler told Welensky that the decision cculd not 

be reversed. It is possible that the British Government 

already had, at this stage, ideas to dismember tho Federation 

and if possible replace it by an economic association,

Angered by his talks with Butler, Welensky instructed his

High Commissioner in London after Butler had left the

Fbderation that he should request the British Government, since

their decision was irrevocable, to take Nyasaland out of the

Federation immediately as he was not prepared to ask the

Federal Assembly to vote supplies for that territory beyond

June 30, He also wanted to pull out Federal civil servants
(306)

from Nyasaland as soon as possible. Welensky did not

know that more shocks were in store for him. On March 6

the British High Commissioner formally invited the Federal

Government to send representatives to London for preparatory

talks on the Federal Review Conference. The talks v.̂ re to 
(337)

begin on March 26. ' Similar invitations were also extended

to the Southern Rhodesian and Northern Rhodesian Gov^i^meAts, 

Southern Rhodesian representatives were to arrive on March 21 

and those from Northern Rhodesia on March 24. The talks were 

intended to find a possible basis on which a later Conference 

could consider links between the two Rhodesias and if  it 

became possible, how Nyasaland could fit into the new structure,

331. House of Commons Debate s. Vol. 639, Col. 1267* ?or the 
full statement, see Cols. 1266-1270. Extract of the state
ment is also reproduced in Mansergh, op. cifeo, 1952-1962, 
pp, ■ 160 - 2,

332. See Fed..Pari, Debates-, 19 and 20 December, 1962, Cols.
2033 - 2057 and 2170 - 2132,

333. For relations from this time onwards, see generally 
Vfelensky, qp.cit. ajad Alport, op.cit.

334. Welensky, op.cit.. p .355 .’
335. H id , p. 3^6, 336. XbV. 3*7. , pp 35S-7.



Tii® Ke-view Conference was1 to be held either in Britain or in 

Africa

Ihe reprGpentntivoc v»w "pnn n-Tr.vn-hniy. '/>. i w  +t10
Fbderal Government began on March 26. On March 29 Butler 

re^d to Wolensky and his colleagues the draft statement of a 

decision the British Government had arrived at and which he was 

going to announce at 6 p.m. that day. The intended statement 

was g6ing to take the following line: that any constructive

policy in Central Africa must te aimed at working out a 

relationship between the territories that was acceptable to 

them; that the existing situation could not continue unchanged 

that the British and Fbderal Governments had been trying to 

discuss the basis of a conibrence at which a new relationship 

could be worked out; that in the light of these discussions 

it had been decided that no territory could be kept in the 

federation against its will; that it followed from this that 

any territory must bo allowed to secede if it so wished; and 

that before any changes were cade in the existing association 

there were to te further discussions, preferably at a confer- 

ence in Africa on the broad lines of a new relationship)

(39l)
The statement was made as scheduled. It was a oomb-

shell to the Fbderal Ministers. They boycotted a luncheon
(392)

given by Macmillan that day. At no stage had the matter

been discussed with them before the British Government made

its decision. Any territory consequently could secede if it

so wished. "Liquidator" Butler, it appears, had systematically

brought Wolensky to London just to tell him that the Federation

he was presiding over could not continue as it was. It was,

of course, obvious that the association would not continue at

all since Northern Rhodesia was certainly going to exercise

its right to quit. It is unlikely that Wolensky would have

gone to London if  he had known that the talks would produce

this result. The Federal Ministers returned hone bitter and 
(393)

dis appointed

At this stage it is necessary to examine the validity 

of the accusations levelled against the British Government 

by the Fbderal Government and of the legal position of 

secession in the Federal Constitution. lifter the British 

Government had announced that Nyasaland would be allowed 

to secede the Fbderal Government published a scathing attack 

on the British Government, accusing it of breaking pledges and 

conventions ̂ 394)

333. Ibid. 339. Ibid. , p. 357. 390. Ibid., pc 359.
391. House of Commons - Debates. Vol. 675, Col 32, 29 March,

196*3 , For verbal exchanges betwaen Federal and "’ritish
Ministers after the Statement had been made see 
lAfelenaky, op.cit. t pp. 360 - 361.

392. Welensky, op.cit., p„ 359.
393.See Federal Pari. Debates. 3 April, 1963, for Vfelonsky1 s 

-denunciation of the British Government’s dedision.



79* It contended that the British Government was breaking pledgee 3x 2 
made at the 1953 Conference on Federation to the effect that 

no major change would be nade to tho Federation ty the United. . 

Kingdom Government and--Parliament without the consent of the 

Governments of the Federation and of the three -^territories.

By accepting in principle that Nyasaland should te allowed 

to secede, the Federal Govern'iient pointed out, Her Majestyls 

Government was proposing to act unilaterally and in defiance 

of the 1953 undertakings. The British Gcvernment was also 

accused of breaking the convention that the British Govern- 

nment itfould not legislate for any matter within the 

competence of the Federation without being requested to do 

so ty the Federal Government. Earlier, in i 960, while speak

ing on the Report of the Jfcnckton Commission in the Federal 

Assembly, Vfelensky had said:-

nI would like first.,to refer to the legal argument 
which the Commission imported into their c one io. a ration 
of this issue {secession),, The legal premise on 
which the Commissioners approach the problem of 
secession is that the Federation is not indissoluble and 
that the forthcoming Conference can consider any part 
of the Constitution, including Article.^ which provides 
that the Federation shall consist of Southern Rhodesia, 
Northern Rhodesia and Nyasaland, It is implied in 
this appraoch that at the time of its creation the ^
Federation was temporary and experimental.

In answer to this I want to say I am advised on a 
very eminent authority in the Commonwealth that when 
Parliament gave power to Her Majesty in Council to 
provide for Federation of the three territories, it 
showed no sign of intention that the Federation should 
be tenporary or experimental (Mr. Yamba: It vas a matter 
of imposition).

On the contrary* I am advised that both the Act of 
1953 and the Order in Council seem to contemplate that 
the 5bderation is to be an indestructible union composed 
of indestructible territo rissar.d that there is only one 
lawful means by which a territory can.be authorized to 1 
secede from the Federation. It is the same means by 

which va territory can be authorised to secede from the 
Dominion of Canada or a state from the Conraonxealth of 
Australia. Ihat lawful means is an Act of Parliament 
of the United Kingdom Parliament, an Act which must be 
passed in accordance with the recognized constitutional 
conventions which require the request and consent of 
the Federal Government (Hr, Tamba: or the people of the 
territory concerned)" (395)«

The Federal Governments view was, therefore;that the

Federation was permanent; that secession was not possible

except on the basis of an Act of the United Kingdom Parliament

enacted at the request and with the consent of the Fbderal

Government; and that the United Kingdom could not xt

unilaterally because -of the pledges it made .in 1953 and the'"

convention it had followed since the inception -cf the Federation

and formally oonfirmed in the April, 1957* Agreement not

to letgislate for matters within the competence of the

Ffederation unless requested to do- so by the Fbderal Government,

These arguments were replied to by the United Kirgdom

Government as' will te seen teloWr__________,_____  , , , ^
Footnotes on page 313,



GO, apparently secession had ccr.ie up at the 1953 Conference,

Tho United Kinrdon Ministers at the Conference had insisted 

that a secession clause should be inserted in the Constitution 

and that no territory could have that rirht, ^ '^L o rd  Swinton 

had likened the inclusion of such a clause to the Minister 

telling the parties after a marriaro service all about divorce 

f a c i l it ie s .^ )

394. see Federation of Rhodesia and Nyasaland: The British 
Govcrn/gn^s Broken Pledges and Consequences. (Salisbury,
19o2) (C, Fed,231) and' The Constitutional Convention(C. Fad,
232) (Salisbury, Govt,Printer, 1962) . See also Fed.Pari.Debates 
Cols. 2033, 2170: 17 Dec, 1962 and Col. 11: 0 April, 1963.

395* For the full speoch, see Fbd. Pari. Debate s.Vol. 14, Cols.
144-5: 25 Oct,i960. Extract of the Speech is reproduced in 
Kanser,-;h. op.cit.. 1952-1962. pp, 152-157.

396, 336 House of Lords Debates.Vol.245.Col. 1165; 19 Doc,1962,
(Lord Salisbury): Col,120G (Viscount Chandos); Col.1209 
(Viscount Doyd)z Col.llCO (Lord Colyton); Col.1171 (Lord 
Malvern), See also Federation of Rhcdosia and Nyasaland:
The British Government's broken Pledges and the Conso- - 
quenees. op.cit.. pp,ijr-5.> civiA'J detailed extracts from 
the Minutes of the Conference and referring to 
Welenskyls personal knowledge of these statements: The
Federation of Rhodesia and Nyasaland ~ Coiir.ientary’' on 
Statements Relating to the Establishment of the Federation 
and their Bearing on the Withdrawal of Nyas'alanc1 (Chd,
1940 ) (L ondo n, HMSO, 1963 J. Seo fur the r " Franck, op. cit. p.323> 
on Lyttelton's attitude on -the matter as reported Ly Lord 
Malvern (formerly Sir Godfrey Hu^r;ins),

397* The exact words said by Lord Swinton (Commonwealth Relations 
Secretary,were as follows:"! know no Federal Constituicn with
in the Commonwealth, or indeed I think outside it, in which a 
secession clause is to be found, and there must te very rood 
reasons for that,particularly when one rementers that there 
have been both within the Commonwealth and outside it, (jreat 
jealousies of State and provincial rights when. Federation took 
place, yet ;̂reat as those scctional, and provincial interests 
were territorially, never was such a clause inserted in the 
Constitution measures, except, which is delightful Mr,
Hopkinson reminds mo, within the Soviet Union. It would te rirjht 
to describe a clain to secede as a precursor of liquidation. 
After all.it would be.would it not, rather an odd way of start
in'- to make a success of federation to insert in the docunent 
of Constitution of federation, in the fore:-round of it art 
invitation to secede.It is rather like a marriage service in 
which the Minister after unitin ’ the parties, immedlatelly 
drew their very active attention to the facilities for 
divorce which were available to then. Divorce fi^uresTfeature) 
very prominently in the newspapers, but I think most of us do 
not believe married life is founded on the prospect of divorce 
and I think that is as true of political partnerships as it is 
of other social ones. At a time when we want everyone to 
concentrate on 1:1a ki tv: federation a success and hr in :inr: the 
union into tho nost real partnership-it would bo odd to invite 
people to look to secession, but there is one atsolutely over* 
riding economic objection to this which rules it out frcr.i the 
very start. Hie Federation has rot to raise loans and to raise 
then on Federal assets and federal securities.Make no mistake 
atout it-if you doubt ny words ask anybody in the QLty of London 
federation could never raise a penny of money ly loan if  it 
was not known whether federation was to continue, and th . iv. 
whatever views you take about what I may call the moral side 
of the thin^, there is an economic ar;_:mant to which there can 
be no possible answer,11-As reproduced in Chid, 1940 op.cit.
(The bracketed word "feature"«is omitted in the extract), The 
words in italics were omitted in the portion of the Statement 
published Ly the Fbderal Government to support its case.



Hu&iina had equally of ui*wh ,4.. a:utut»̂  '"'.

urged strongly by Ray Stockil (Southem/^ea^r of the opposition),-- 

' The words referred to ty the Federal Government as pledges ty 

the United Kingdom Government were part of the Minute of the 

13th feting of the January 1953 Conference on Federation 

(held on 19th January), After the main discussion on the 

constitutional draft had teen completed at the 12th Meeting,

W.H.Eastwood (Ehodesia Labour Representative) had expressed 

anxiety about the clause of the draft constitution providing 

for a review of the Constitution after not less than seven 

years and not more than nine years (which had been aocopteid 

at the 12th Mgeting), because it might impair the financial 

credit of the Federation,^^^^hort discussion followed but the 

delegates agreed that since any proposal to terminate tho 

Constitution could only te put into effect with the concurrence 

of the Fbderal Government and the three Territorial Governments 

and of Her Majesty’s Government, it was unlikely that investors 

would consider the proposed review clause a reflection on the 

permanence of the FbderationP^® No amendment was, therefore, 

made to the clause,

Ihe British Government published their own document to 

deny the accusations of the Federal G o v e r n m e n t T h e y  

argued that both the Minute of the 13th Meeting and the 

verbatim report could not be construed as constituting a 

pledge by the British Ministers that no change in the Federation 

would be made ty the United Kingdom without the consent of the 

four Governments in the Fb deration even in the circumstances 

envisaged by the Review Conference. Until 1962, the British 

Government pointed out, there had not teen, so far as could be 

ascertained, ary such pie dge given, Ihere was no record of 

it in any public document, any contemporaneous announcement or 

in the constitution l itself, Article 29 (7) of which provided 

that "nothing in this constitution shall affect any power to 

make laws for the Federation or any of the Territories conferred 

on Her Majesty ty an Act of the Parliament of the United King

dom", If a pledge of such importance had been made, the 

British Government contended, there was no reason to be secret 

- about it ,

393. Eastwood raised the question in these words: "Ihere is 
one point. You remember we were dealing with the 
constitution the other day we dealt with this revision* 
not before seven and not later than nine years. It has . 
been suggested that that is a possible loophole for 
secession and if  not secession it might mean voluntary 
liquidation. Could anything be read into it at all. Is 
it likely to be inferred ty the financial world’ " - Cmd, 
1943, op.cit, para. 6,

399* Grand, 1946, op.cit..para, 4« For the verbatim report that 
followed t£e raising of the matter by Eastwood, see ibid,, 
para, 6,

400* The Ffederation Of Rhodesia and NvasalajocMJommentarv On
^Statements Relating to the Establishment of the Federation 
‘and Their Bearing on the "withdrawal of N.vasalnnd-Cigid,1945~ 
of 19S"3 .(London, H.ii. S.0,,' February, 1963)



Ihe document quoted the Ireland Act of 1949, one of the 

purposes of which was "to declare and affirm -the constitutional 

position and the territorial integrity of Northern Ireland." 

Section 1 (2) of that Act states: "It is hereby declared that 

Northern Ireland remains part of His i-Iajesty's dominions and of 

the United Kingdom and it is hereby affirmed that in no event will 

Northern Ireland or any part thereof cease to be part of His 

Majesty's dominions and of the United Kingdom without the consent 

of the Parliament of Northern. Ireland," The United Kingdom con

tended that had a pledge teen made that the Federation could not 

te changed without the consent of the four Governments  ̂ such 

declaration would have been included in the Ehodesia and %asa~ 

land Federation Act or in the Constitution itself as were done 

the safeguards maintaining the protectorate status of %  as aland 

and Northern Rhodesia and preventing their amalgamation with 

Southern Rhodesia save under certain circumstances. In fact3 

the British Government did not think such a pledge could have 

teen made since it would have had the effect of granting the 

Fbderal Government and each of the Territorial Go'vernasnts the 

powers of a permanent veto enabling any of the four Governments 

to insist on the indefinite perpetuation of the Federation 

established in 1953 whatever might te the views of the United 

Kingdom and of the other three Governments in the Federation,,

Gn the Federal Government's argument that the Federation 

was meant to be permanent because no secession provision was 

included in the Constitution, the United Kingdom Government 

argued (i) that omission of such provision was not relevant;

(ii) that it could not be inferred from its absence that in 

no circumstances could secession be contemplated or that an 

undertaking or guarantee as to the permanence of the .Fbderation 

existed; (iii) that it was, of course, the purpose and desire 

of Her Kaj esty1 s Government in endorsing the Federation in 

1953 that a stable and lasting association should be created 

but that it was, however, in no position to give, and did not 

give, any undertaking or guarantee as to its permanence- The 

document wound up the argument in these words:

NThe responsibility of Her Majesty's Government for the 
inhabitants of Nyasaland as a territory under the special 
protection of Her Majesty remained unimpaired by the 
establishment of the Federation^ In the new circumstances 
that have arisen, the caressed wish of the majority of 
the inhabitants of the territory to withdraw from tho 
Federation, it would in the view of Her Kajesty's Govern
ment bo a breach of its obligation tc the people of the 
Protectorate to disregard that wish* Nothing said in 
the discussions quoted can be held to preclude Her 
Majesty's Government from acting as they have done,"(401)



t> ot^oupno (,.i vUu of ITyasal&nd'. on ife q ember

19, 1962, the First Secretary had teen ask.od ty Turton 

whether Her Majesty's Government had not given on January 19, 

1953, the assurance that no change in the federal structure 

would te allowed until the consent of the other Governments 

h&d been obtained and, if so, whether that consent had been 

obtained before making the statement and̂  if not, why the 

Secretary had disregarded that promise. The Secretary had 

replied:

"I am aware of the exchanges which took place at the 
conference in 1953, which have hitherto been confidential 
and unpublished, and I have the following observations 
to make,

First, then and now it was and has been clearly 
established that Her Majesty's Government have the 
inalienable right to take action on these matters.

Secondly, I would sympathise with ray hon, FViend 
in his obvious desire that we should have worked with 
agreement, Vfe attempted to gain agreement with the 
Fbderal Government. I have beeh in touch with them 
ever since Miy last, and had conversations during the 
whole of last week with Fbderal Ministers, and I am 
sorry to say that ws were unable to reach agreement on 
tho terms on which this statement should be made.

In the circumstances, in this difficult situation,
Her Majesty's Government have decided that ws cannot 
allow a refusal to agree to put off our duty to Nyasa
land and that the future consultations - I stress this 
-— which I shall have in Africa with the Fbderal 
Government and the other Governments will do better if  
they take place on the basis that we have decided for 
Nyasaland,” (402.)

Before dealing with the British Government1s arguments 

on the accusation by the Fbderal Government that it had 

broken the convention not to legislate for the Federation 

without the. Federal Government's consent, observations must 

te made on the validity of the arguments of the two Govern^ 

rnents on secession given above, The Federal Government either 

genuinely or deliberately misunderstood both the Minute of 

the 13th Meeting and the words of Lord Swinton, What Lord 

Swinton objected to was the inclusion of a clause authorizing 

secession but did not, in doing so, mean to convey that the 

Federation was indissoluble under any circumstances. His 

thinking at the time is made clear by his likening the 

Federation to a marriage.

Although a Minister in marrying a couple does not tell 

them about divorce facilities or incorporate in their marriage 

certificate a clause saying divorce is permissible, it is 

known that permanence will only be maintained under certain 

circumstances. If those circumstances are violated, divorese or 

separation takes place. Lord Swinton did not want a clause on 

secession included because it would possibly invite secession.

402, House of Commons Debates. Vol. 669, Cols, 1266-70: 
19 December, 19&2,

4C3* See note 397#



Swinton's words likening tho Federation to a marriage. Was . '

this because those words clearly implied that secession like 

divorce after* a marriage was not ruled out.

On the Minute and verbatim report of the 13th lYbetingj 

the first thing that should te noted is that the question 

raised ty Eastwood came up after the constitutional 

provisions had teen agreed upon. The question was not raised 

in relation to Article 1 of the Draft Constitution - the 

Article providing for the establishment of a Federation of the 

three territories. Secondly, it was not raised while disBuss

ing the competence of the United Kingdom Government and 

Parliament to dismember the Federation, Thirdly, it was not 

raised at the time when the provisions regarding the review of 

the constitution were being discussed. The matter was raised 

because some thought, after the provisions had been agreed 

upon, that secession or voluntary liquidation could be read 

into them, to the detriment of the Fsderation's financial credit. 

In raising the matter Eastwood was concerned with the financial 

credit of the Federation, Had it not been for Eastwood*s 

financial fears the question would not have been raised and 

the sc^cailed pledges would hot have V.ccr. made since the 

provisions concerned had teen disposed of at the 12th ffeeting. 

From the discussion that ensued and "which is recorded verbatim 

in Paragraph 6 of Command Paper 1943 the secession and 

voluntary liquidation that Eastwood referred to was that being 

decided on by the four Governments in Central Africa. If 

Eastwood did not mean this, the meeting, however, discussed it 

in that context. The position of the British Governments 

poror (in conjunction with that of Parliament) to dismember 

the Federation was not put in issue. In fact, after Lyttelton 

(referring to the position of the four* Government in Central 

Africa) had said: "I think the position is that you cannot 

upset the constitution without agreement, can you?" Greenfield 

(the Southern Rhodesia Minister of Law) said: (,You could not do 

so constitutionally without the intervention of Her Majesty13 

Government,11 Lord Swinton spoke immediately after Greenfield: 

"That is a risk you always run in a sense, that it would be 

possible I suppose for Her Majesty's Government if they could 

persuade Parliament to do it to pass an Act of Parliament to

morrow morning to take away the whole responsible government 

from Southern Rhodesia and the whole of the functions which 

would te given to the Federation. You cannot legislate 

against the United Kingdom Government going off its head." 

Greenfield's words show that the position of the United Kingdom 

Government and Parliament was not in question, - et*

Wk* Greenfield shortly, thereafter said: "In this .case-it is '
*the Lord giveth and the Lord taketh away." The Lord 
here referred to was the British GovermiBnti"'- • " "

the United Kingdom



u5. Lord Swiiiton1 s words, although he had misunderstood Greenfield 

(who, in fact, re ant that loans would be safe because the 

four Governments could not upset the Constitution without 

the intervention of the United Kingdom) indicate that Her 

I&jesty's Government retained tho power to dismember the 

Federation or talcs away powers from it«

!Ihc casual manner (as shown by the verbatim report) with 

vihich the matter was discussed shows that it was not intended 

to affect the position already agreed upon. The appearance 

of Article 29 (7) in the final constitution belies the Federal 

Government’s arguments. That Article had serious constitutional 

consequences on the powers of the ^federation and yet Huggins 

and Vfelensky did not at the time seek to have its full import 

explainedl^^ The Article was pregnant with powers, 

including that of the United Kingdom Parliament to empower 

Her Majesty ty an Act to dismember the Federation or alter its 

structure.

In dismissing the Federal Government's arguments and 

upholding those of the United Kingdom Government, it must be 

mentioned that the Fbderal Government was, in fact, relying 

on a "pledge" which had not the banding force of lav .̂4^%)t was 

not contained in the Constitution or in a statute. The pledge 

could neither be sustained as forming the basis of a con

vention because until revealed it was not known even ty the 

British parliamentarians. It cannot, therefore, te said to 

have received the general acceptance which is a requisite for 

a binding convention. Had the pledge, assuming it was 

accepted to be one, been given the publicity given to the

1957 conventional agreements, the British Government would not 

have been able to wriggle out of the situation easily.

On the charge that it had broken the convention not 

to legislate for matters within the competence of the 

Pbderationf^?^^ the United Kingdom Government advanced three 

arguments in rebuttal* Ihe first was that such a convention 

did not apply in the case of dependencies which had a 

responsible government typo of constitution but only to those 

having self-government constitutions like Southern Ehodesia.

In  view of the fa ct that the United Kingdom remained ultim ately  

responsible fo r the Northern T e rrito rie s, i t  was pointed out, 

the Fbderation could not he said  to te self-governing.

405. In fact, at first, Huggins dismissed the fears expressed 
on the Article by the Opposition as groundless. It was 
only later that he sought to have the powers under the 
Article fettered*

406, De Smith says that although the Federal Government’s 
contentions could not be sustained on general 
principles of constitutional law, they held a strong 
argument because of the pledges made,

407* See The Constitutional Convention (C. Pbd. 232)* op.cit.
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The second, argument was. that the convention, applied only to 

concurrent .matters (i.e. those matters in which both the 

United Kingdom and the Fbderation could make law) and not to 

constituent power, so that while the enacting of ordinary 

legislative measures would have been a breach of the con

vention, the power to make constitutional changes remaihed 

unfettered. Childly, that if  the convention extended to 

powers of amendment of the Constitution too, then idt did so 

only to those parts which the Fbderal Legislature had power 

to amend and these did not include Article 1 of the . .

Constitution, constituting the Fbderation, because an amend

ment to permit tho secession of one territory or to dissolve 

the Fbderation would be in conflict with Section 1 (l) of the 

Fbderation of Rhodesia and Nyasaland (Constitution) Qrder in 

Council and accordingly repugnant to the Order in terms of 

the Colonial Laws Validity A ct^*^

The validity of the first and third arguments cannot be 

disputed. It was clear from the beginning that although the 

Federation took over most of the important powers Southern 

Ehodesia enjoyed before the association, it was not as free 

from the powers of the United Kingdoma as was Southern Ehodesia. 

Ihe Fbderation had a great deal of responsible government 

but was not self-governing. In the absence of clear provisions 

to that effect in the Constitution or in an Act of Parliament 

of the United Kingdom or in an Order in Council, the Federation 

could not, therefore, escape the legislative powers of the 

United Kingdom by asserting the convention that the United 

Kingdom could not legislate for a self-governing territory 

without being requested ty the Government of that territory 

to do so. Ihe convention of 1957 which could have.bound the 

United Kingdom had it been worded otherwise, did not do so,

Ihe United Kingdom undertook not to legislate for the Fbderation 

without being requested to do so only in those matters which 

were within the competence of the Federal Legislature, Since 

the provisions establishing the Fbderation were not within the 

competence of the Fbderal Legislature the powers of the United 

Kingdom remained unfettered by the Convention. Ihe second 

argument of the British Government was that the convention 

did not apply to constitutional amendments that cannot be 

sustained. It certainly applied to all the provisions of the 

Constitution except the constituent ones.

In conclusion, it must be mentioned that the mere fact 

that the United Kingdom had the power to dismember the 

Fbderation or change its structure would probably not, under 

normal constitutional circumstances, have given rise to the 

exercise of the power.

400, see House of Lords Debates, Vol. 245, Col. 1221: 19 Dec*  ̂
1962 (Lord DiUsorne, L*C,/also Vol. 230 Cols. 957 -0;
27 Iferch, 1962 (Viscount Kilmuir, L .C .),



I t  has never been the practice of B rit is h  Governments to

cxercise th e ir le g a l powers in  c o n flic t  -with the wishes of

the Government of a te rrito ry  once the t e rrit o ry  has been

given responsible government. These powers w re  used in

Central Africa because of the vast responsibilities of the

United Kingdom in  Northern Hhodesia and Nyasaland andbecause

of the p o l it ic a l  complexities that had arisen , I t  should be

noted that $t the time when these controversies were raging

bctveen the Fbderal Government and the B rit is h  Government,

the la t t e r  had dissolved another Federation (the Vfest Indies

Federation) because of f r ic t io n  between it s  states, Ihe

V/est Indies Federation enjoyed self-government bu the B rit is h

Government dissolved i t  against the views of the Fbderal 
(419)Government, Before d issolving the Fb do rat ion an order in

Council was enacted derogating from the granting of 

s e If - g o v e r n m e n t  ̂ Ihe co n stitu tio n al powsrs of the United 

Kingdom in  ' ■ re la tio n  to the fe s t  Indies Federation were

not as wide as those she retained in  re la tio n  to the 

Federation of Ehodesia and N yasaland^^^

410. On the decision to di^blve the Vfest Indies Federation, 
House o f Conraons Debates, Yol, 653* Cols, 230-231: 

Feb. 6, 1962; ib id ..  Vol. 655, Col, 1102: March 13, 
1962.

410c See House of Conraons Debates,, Vol. 6p?> Cols, 127~,139:
2. ApH Cl952j and S .Is . 1962, -po1032o

411c. None of the ‘t e rrito rie s  constituting the Vfest Indies  
Federation had a co n stitu tio n a l re latio nship  with the 
United Kingdom s im ila r to that which Northern Ehodesia 
and Nyasaland had with the United Kingdom,



3. DISSOLUTION OF IHE KSDSHA'IIUM

By the beginning of 1963 it had become clear that the 

federation could not survice and preparations began to dissolve 

it, Ch May 3, 1963, the United Kingdom announced its intention 

to dissolve the Federation^ On June 13 the First Secretary 

of State announced that the Government of the federation and 

the Governments of Southern Rhodesia and Northern Ehodesia 

had agreed to attend a conference on the orderly dissolution 

of the federation and the consequential problems involved 

The Nyasaland Government, ■whose territory was already to all 

intents and purposes no longer a member of the Federation, 

agreed to send observers to the Conferenc^"^

The Conference was held at the Victoria Falls Hotel on 

the 23th of June and completed its work on 3rd Ju ly ^ "^  It 

agreed that arrangements should be made for the orderly and 

speedy transfer of fbderal responsibilities to the territories 

and that some items which were not complicated could be 

transferred to the territories even tefore dissolution. Others 

had to be studied ty the machinery the Conference agreed to 

set Two Committees - A and B - were to te set up,

Coniidttee "A" (General Conmittee)

This CoULiittee was to coup rise representatives of the 

United Kingdom, the Federation, Southern Ehodesia and Northern 

Rhodesia, under a United Kingdom chairman, appointed after 

consultation with the other three Governments, The committee 

was to work aut details on the reversion of Fbderal functions 

to the territories; provide solutions to problems arising 

’from dissolution, particularly as regards the Fbderal Public 

Service, the A*rmed Forces and the Judiciary; and to make 

recommendations as to the means of dealing with Fbderal assets 

and l ia b ilit ie s ^^

Committee ‘MBir'fC6ranittee on Inter-Territorial Questions.)

This committee was to be conposed of officials represent

ing the Territorial Governments, assisted by Fbderal officials. 

The Committee was to work under the chairmanship of the United 

Kingdom, Its terms of reference wsre to work out, in respect 

of those Fbderal functions referred to it by Comoittee "Alf 

above, detailed arrangements for the reversion of these 

functions to territorial responsibility, having regard to the 

possibility of collaboration between the territories in 

particular fields „

412. For this decision, see Alport, op. cit, t p, 177.
413. See Report of the Central Africa Conference. 1963, (Cmnd. 

2093 of 1963), (London,H.M.S.0., Julyj l9^3), p.3.

414* Ibid.
415« For a list of those who attended, oe ibi d , Annex,A •
416. Ibid. . paras, 2,4 and 5.
417. Ibid., para, 9«
413. para. 9»



Committee “B11 XCommitj&̂ 'e

ting

ite r-T editorial Qudstion^

This Gfimnitts6 was \A be composed of officials 

the Terw. to rial Govemnent^ assisted by Feder,

Ihe C/ninittee was %o woek under the chairmans,

$om. /Its tajrcis of/reference were to wo^k out, i: 

of/those/Ftedewal fauctions referred to ifir ty Comcd 

)ovo, /aetabled arrangements for the ndversion 

funcin.ons/to taj^torial/responsibil^ty, havi 

thc/pos^ltil^ty of cojaboration boween the 

I^ti^ulai/rields P

The Conference discussed at length (leaving details to 

the two Committees) matters concerning the Fbderal Public 

Service, ^ ’•^Eederal assets and liabilities/^^inter - 

territorial collate rati on ̂   ̂ transfer of money and taxation

functions^^^defence^^ citizenship, ^ ^ a n d  the Fbderal 

Supreme Court It also considered the tire table for

dissolution. It was agreed that in drawing up the time table 

it was necessary to strike a balance to tween the need for 

speed and the orderly transfer of fbderal functions to 

territorial responsibility. The end of the year was set as 

the approximate time when the main range of Federal functions 

would have been, or would be in the position to be, 

transferred to the territories, Ihe Federal Legislature and 

Executive were to be brought to an end ty that time. Subject 

to settlement on that date of the important general issues 

such as the apportionment of the Public Debt and other 

liabilities, the apportionment of assets and the future of 

the Pbderal Public Service, December 31 was to be the 

dissolution date. The Conmttees referred to above were to 

complete their work by mid-September, Thereafter Governments 

were to rdach final decisions on all questions to arise out 

of dissolution. This was to be done ty mid-October. The 

decisions were to be made through consultation and not at a - 

Conference. If  all the decisions were made in sufficient 

time before December 31, the British Government was then to 

enact legislation to give effect to all decisions from mid

night of December 31*

After the Conference a Bill was introduced in the United

Kingdom Parliament- resulting in the Ehodesia and Nyasâ - 
(L2 6 )

land Act, The purpose of this Act was to confer on Her

Majesty in Council powers to provide for the dissolution of 

the Fbderation or the secession therefrom of any of the 

territories comprising it as well as matters incidental.

JJl9« Ibid, , paras, ~ 14 - 20,’ *
A20, Ifaidy. •; paras jr2Bl-2& ; ' • •
421. Ibid.«.paras, 29 .-36. -•
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Section 1 (l) stated that Her Majesty might ty Order in 

Council provide for the dissolution of the Federation of 

Rhode3ia and Nyasaland with the consequential distribution 

of the functions of the Fbderal Government and Legislature 

among the Territories and that such Order in Council might 

make or authorize the making of such incidental, supplemental 

and consequential provisions as appear necessary and 

expedient „ ^4'^ )

The tine table was adhered to successfully. According 

in September, in pursuance of the powers conferred try the 

Hhodesia and Nyasaland Act, Her Majestj?- enacted the Federation 

of Rhodesia and Nyasaland Order in Council, 1963^^ ^ t o  

implement decisions whizh had already teen reached by the 

civil servants (it will be noted that the Comnittees referred 

to above were to complete their work ty nid-Sep tember) and 

to transfer legislative and executive powers in respect of 

specified matters from the Fbderal to the Territorial Govern

ments at vaiying dates between October 1 and December 1,

It has been suggested that the Order was., in fact, ultra-vitrea 

the Act in so far as it purported to confer legislative 

powers on the Legislature of Southern Rhodesia, thereby 

amending the Southern Rhodesian Constitution^ The

Ehodesia and Nyasaland Act did not, it appears, clearly grant 

power to produce such a result. The position was, howsver, 

different in the case of Northern Ehodesia and Nyasaland, 

Section 3 (3) of the Act provided that "the powers conferred 

by this Act shall be in addition to, and not in derogation 

of, the powers conferred ty any other enactment.11 Ihis 

preserved the powers of the Crown under the Foreign 

Jurisdiction Act, 1090, in relation to Nyasaland and Northern 

Rhodes.La; but not in relation to Southern Ehodesia,

Ihe Rhodesia and Nyasaland Order in Council was replaced 

on December 20 by the Federation of Rhodesia and Nyasaland 

(Dissolution) Order in Council, 1 9 6 3 # Section 1 of 

this Order provided that the Federation of Rhcdesia and Nyasa

land and, with it, the Fbderal Government, the Federal 

Legislature, and except as provided by Section 19 (temporary 

continuation of certain Fbderal Courts), the other Fbderal 

Authorities established try the Constitution of the Fbde ration, 

were to be dissolved immediately before January 1, 1964,

427* other provisions of the &ct, see Sections 2 and 3,
Ihe Act has only three sections»

420, S.I. 1963, No, 1635.
429. See Palley, op.cit.. pp. 680-3,
430. See Buck V* Attorney-General (1964) 2 All E.R, 663 at

663,
431. 5* lsB 1963^ No, 2085; Appendix 13 of the Laws of Zambia*



fJho Gonotltutlon wa# to peace - to haveoffeck-.thoteupon

except as provided ty Section 19,

'Ihe Order provided for the establishment of an authority.

to te known as the Liquidating "Agency. Agency vas'to consist
of three pejs^hs holding or acting in the office of ."'Secretary tS the 
Treasury of Scut fie rn Rhodesia, Permanent ^ecre^a^ry to the Ministry 
of -Finance- of^Nolf+.hsrn .-Rhodeaia. and- Secretary"^p tftS Titeasufy' M 1 
ffrasaland or £ny office which might be "substituted .therefor. (433). 
The three could act through their deputies.^434) The Agency was to • 

bo a b*dy «^rpOi»a+e' , capable .of suing'or .being sued, and of holding,

acquiring and alienating movable or imovable property and of 

doing all such other acts (subject to the Order).done ty 

bodies corporate, ̂ ^5)

Ihe functions of the Agency •were to be the winding 

up of the Federation and, subject to the Order, disposal of 

Its assets and liabilities. In addition to the general 

functions the Agency was also to: (a) apportion and distribute 

as might be agreed between the Governments of the Territories 

the assets and liabilities of the ^federation or any other 

body vesting in or devolving on the Agency; (b) exercise 

until May 1, 1965* functions of the Commissioner of Taxes of 

levying and collecting taxes on income or profits; and £c) 

collect excise duty and surtax payable in respect of any 

month up to and including December, 19-63* The Agency 

could be entrusted with., additional functio ns ,^^  It could, 

in fact, do anything calculated to facilitate the discharge 

of its functions or which was incidental or conclusive thereto, 

including in particular^ but without prejudice to the 

generality of the said powers, power to: (a) declare forefeit 

to the Agency after three months1 notice any unclaimed monies 

or other property held to the order of the Exchange Control 

Suspense Account of the Federation; (b) dispose of outstanding 

matters in relation to the Conmonwealth Assistance Loan under 

the Federation of Ehodesia and Nyasaland Credit Agreement^

19621 (c) pay to the Government of a Territory any expenditure

incurred ty it in the performance of functions on behalf of 

the territories jointly;' (d) invest money in such bonds, 

stock or other securities as it might think fit; (e) borrow 

sums required ty it for meeting any of its obligations or 

discharging any of its functions; (f) write off debts or 

settle claims; (g) delegate the exercise of ary of its 

functions or powers; and (h) arrange for the audit of a^^utit.

The life of the Agency was to continue until it was satisfied, 

with the concurrence of the Territorial Governments, that it 

had completed the performance of its functions.
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92.
Any freehold property of the Federation situate in a 

Territory was to vest on dissolution in Her Majesty or such 

other person or authority as the Governor of the Territory 

might designate for the purposes of the Ibrritoiy *s Gover^MSl, 

Any property not so situate was to vest in the Liquidating 

Agency. Movable property, including currency notes, coin 

bonds, securities, money in bank and other funds, unless 

otherwise provided ty the Order or allocated to a Territory 

by agreement made before dissolution, was equally to vest in 

the Agency. Claims by the Federal Government were to

be prosecuted ty the Agency while claims against it to re to 

be made against the same body or a Territorial Government if 

it agreed with the Agency.  ̂ ^^ The outstanding Internal and 

External Public Debts of the federation were to be settled in 

terms of Sections 12 and 16 respectively and in accordance 

with the detailed provisions of Schedule 1 to the Order.

Section 17 provided for the winding up of certain 

fbderal Statutory bodies. (H k x e .  Section 18 dealt with pending 

legal proceedings and the substitution of parties where 

necessary. The Federal Supreme Court, the Court Martial Appeal 

Court, the Special Court for Income Tax Appeals and the Patents 

Tribunal were to continue to hear and determine cases pending 

before them on dissolution^^*''*''* Ihis applied only to cases 

from Southern and northern Hhodesia,

The complicated problem of the fbderal Public Service-'*.' 

was dealth with in Sections 20 - 326 A Staff Authority- and a 

Staff Commission were to be established try the fbderal Govern

ment before its dissolution to look after the welfare and 

rights of fbderal Civil Servants serving in the Territorial 

Services on secondment. The two institutions were to last 

until June 1, 1964. By that time it was thought the

position of these officers would have been settled, A fund 

called the Central African Pension Fund was to be established.

The purposes of this Fund were to be the payment of pensions, 

sums ty way of comutation of pension and refund of pension 

contributions, and gratuities, allowances and other benefits 

to persons in or formerly in the fbderal Public Service,
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440. S. 10. (1),

441. Ibid.
442. S. 10 (2).
443. S. II.
444* Ihe Bodies referred to irere the Agricultural Marketing

Council, the Cold Storage Commission, The Dairy Marketing 
Board, the Federal Biroadcastin g Corporation, the drain 
Marketing Board, the Pig Industry Board, -the North-Eastern 
Tbbacco Marketing Board, the South-Western Tobacco 
Marketing Board, and the Tobacco Export Promotion Council*

445. S. 19.
446. Ibid. r
447* For these- two institutions, see Sa. 20,21,22 and 23•



The Fund "was to be vested in Trustees domiciled in the United 

Kingdom but appointed ty the Governments of the Federation,and tiio 

United. Eingdoa(44S) *. A body to be called the Central African Pension 

Agency was also to be established* It was to consist of the Officer for 

the time being performing the functions of Pensions Officer of the 

Government of Southern Rhodesia* In carrying oui duties under these 

provisions! the Officer was not to be deemed to be acting on behalf of 

the Southern Rhodesian Government;, In dealing with persons in Northern 

Rhodesia and Nyasaland, the Officer was to act through the agency of

the Pensions Officer of the territory concerned. The functions of the 
4genxy were to be, among other things, the payment of pensions and

discontinuance, suspension, forfeiture, withholding or commutation 

of such pensions. (449)

Certain services were considered necessary to be run jointly after 

the Federation had been dissolved* These were electric power, civil air 

transport, agricultural research, currency and the Bank of Hhodesia 

and the Railways* Two of these services - electric power and the railweys 

did not extend to Nyasaland* It would be recalled that some of these 

services were also operated jointly before the establishment of the 

Federation*

(a) Electric Power

The Order in Council provided for a joint authority for Northern 

Rhodesia and Southern Rhodesia known as the Higher Authority for 

It was to consist of four members - two Ministers from the Northern 

Rhodesian Government and two I'fi.nisters from the Southern Rhodesian 

Government* (45l) Its functions were to run the supply of electricity 

from the jointly owned Kariba Scheme and to control the Central African 

Power Corporation^ a.body which was also to be constituted under the 

0rder(452)« In addition it was to perform other functions conferred ty 

the Orderi4-53)* It could delegate its functions to the Corporation(454-)« 

The Central African Power Corporation was to be a corporate body comprisi

ng a chairman (initially appointed by the Southern and Northern Rhodesian 

Governments and thereafter ty the Higher Authority) and seven other 

members, six of which were to be appointed equally ty each of the two 

Governments and the other, who was to be acceptable to the Commonwealth 

Development Corporation, by the Higher Authority(4-55) • Each Government 

was to designate one of its three members as a deputy chairmanj(4-56)*

The Corporation was to replace the Federal Power Board and assume its 

assets and liabilities*Its functions were to be the supply of electrici

ty and matters incidental thereto(4.57).

326.
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iho Agreement to establish, tho Power j corporation wba

concluded on November 25, 1 9 6 3 ^^^ between the Southern 

Rhodesian and Northern Ehodesian Governments* Ihe arrangement 

worked well until the unilateral declaration of independence 

ty tho Ehodesian Government on November 11, 1965. Thereafter, 

the Zambian representatives refused to meet their Ehodesian 

counterparts. Ihe arrangement has, however, not been 

dissolved at the time of writing.

(b) Civil Air Transport

r. .ie Order in Council provided for the establishment of 

a joir', authority for the three Territories known as the 

Higher Authority for Civil Air Transport^^ Ihe Authority 

wa£ to consist of three Jfembers - Ministers appointed by each 

of the three territories*^^ Tho Order also provided for the 

establishment of a corporation, with corporate body status, 

to be known as the Central African Airways Corporation.

The Corporation was to be composed of a Chairman (initially 

appointed jointly by the three Governments and thereafter ty 

the Higher Authority) and five other Msmbers, two appointed ty 

each of Southern and Northern Ehodesia and one by % ‘asalan&i^>2''1 

As lor-3 as the agreement between the Central African Airways 

(the body that existed under federation) and the Colonial* - 

Development Corporation (concluded on September 6, 1954) so 

required, there was to be one additional Meraber appointed ty 

the Higher Authority with the approval of the Commonwealth 

Development Corporationf^^ This new corporation was to 

replace the Central African Airways Corporation established 

by tho Central African Airways Corporation Act, 1960,

The functions of the Higher Authority were to be the super

vision of air services and the control of the Corporation.

44G. For this Fund, see Ss, 2V-26 and also S. 32#

449. S- 27-31.
450. s, 33 (1).
451. S.33 (2),
452. Ss 36.

453. S, 34 (1).
454. 5, 34"'(2),
455. s, 37 (1).
456. S, 37 (2).
4 5 7 . s ,  43  ( 1 ) . .
455. Soo S.R, G/N 657A of 1963 for text,
459. S, 47 (1).
460. S; 47 (2).
461. Su 50.
462. S, 51 (1) (a) and (b).
453. S. 51 (1) (c).
464. S, 56 (1).
465. S, 4S (2).
466. S„ 48 (3).
467. S, 57 . ,
463. S~-e5 o.g, S.R, G/N 750a of 1963 for text and annex'ures,
469. R. 61 (1). ‘
470. S, 61 (2).
471. S~ 62 (1) and (3). /
472. 63 (1), See also' Ss* 64 and 65 for other provisions

on the Council*



could also exercise--ihe~powers-'-of -theJGk?TOrniiBnt-of“&j '̂-”--^^ 

) territory and such other powers-as might be entrusted. to~i't"

to obtain from and grant to other Governments rights or 

concessions in connection -with air servicesl^^ The Authority 

vcou^d delegate some of its functions to the corpo ration^

Qty'tho other hand, the functions of the Corporation ■were to be 

^generally, to supply the needs of the territories for air 

' seipvices within, into, and through the territories,

Agreement regarding the establishment of the corporation 

was concluded on December 4 and.5, 1963«^^  The arrangement 

would have worked veil had it not been for the seizure of 

independence by Rhodesia, The Corporation was dissolved and 

out of the arrangement was born Zambia Airways, Malawi Airways 

and Hhodesia Air Services,

(c) Agricultural Research

An Agricultural Hose arch Council, a body corporate, was to 
(L6 9 )

be established; The Council was to be composed of a chair

man appointed jointly ty the Governments of the three terri

tories, 'three others appointed equally by each of the three 

Governments and such other lumbers as the three Governments. 

might think necessary to be appointed The functions of

the Council were to be the promotion,' direction, control and 

carrying out of agricultural research, including veterinary , 

and tsetse research in the three territories, particularly in 

regard to soils, vegetation, crops, livestock, forestry, 

hydrology, wild life and fisheries and such other functions 

as might be further conferred on it ty the three Governeiii't&iĵ  

The Council was to replace the Agricultural Research Council 

of Rhodesia and Nyasaland established in terms of section IS

of the Research Act, 1959, and was to assume that body’s
(472)

rights, assets and liabilities. This body, like the-

others, was disrupted ty Rhodesia’s declaration of independ

ence, •

=r:F 5 o l 3 ,ia f c c  s- - o r u p a g e =n32? * r :

473* The committee consisted of the Ministers of Finance of the three 

territories,- 

474. S.66.

Footnotes on page 327,



(d) Currency and tho Bank of Rhodesia.

Ihe Order in Council provided that federal currency' was 

to continue as legal tender until January 1, 1965/ or such, 

later date as might bs appointed ty '■the Committee of Minil^e^, 

not later than June 1, 1965• “Bie Capital Stock of the Bank of 

Rhodesia and Nyasaland held by the Pbderal Government was on 

dissolution to be hold by the Liquidating Agency and if  the 

Agency ceased before the date on which the Bank was to cease, 

ty sane other person or body appointed by the Comitte© of 

Ministe^?^ The Committee of Ministers was to exercise the 

functions conferred on the Governor-General and the Fbderal 

Minister of Finance and such other functions as might be con

ferred on it, Ihe Bank was to dissolve on December 31>

1965> or earlier on a day appointed ty the Committee of 

Ministeri^^ Its gold, cash, securities, outstanding loans 

and other financial assets were to be distributed among the 

Central Banks of the territories in proportion to the amount 

of Federal curroncy which had been handed in ty then before 

demonetisation to the Bank of Ehodesia and Nyasaland and 

redeemed by that B a n ^ a )
Immovable property and movable 

property other than that mentioned above was to vest in the 

Central Bank of the territory in which it was situate 

The Bank ceased to exist in Juno, 1965 and was replaced by 

tho Central Banks of Malawi, Zambia and Ehodesia.

The Rhodesia Railways was to be operated jointly by 

Northern Rhodesia and Southern Rhodesii^^ This had been the 

position before Federation, It was to be run ty a Board of 

Management comprising a Chairman appointed by the Higher 

Authority for jRailways and^six other Members, appointed ty 

each of the two Government The Board was to be a

corporate body with all tho powers conferred by such st 

The Order also provided fo:r the establishment of an authority 

to be called the Higher Authority for Railways, composed of 

four members - two Ministers appointed by each Governme^^ 

Ihe powers of this Authority were to te those contained in 

the operative railways legislation.

The two Governments had concluded the agreement on 

Deoeirber 10, 1 9 6 on which the joint enterprize was to 

be run, The arrangement reached an impasse, however, after 

the Rhodesian declaration of independence. This resulted in 

a split of the unitary system into Zambia Railways and 

Ehodesia Railways.

475* S, 67. 476 S. 6S (2) (a) & (b). 477. S. 70 (l>
A??a. S. 70 (2)(a). 473. S0 70 (2) (b). 479. S. 71 (1). '
4S0. S. 71 (2). 481. S. 71 (1) & (3). 432. S. 71 (4).
4£&* See e.g. S.R. G/N 750 B of 1963. A further agreement was 

concluded between Sthn. Rhodesia, Nthn, Rhodesia and 
Bechuanaland - see Se3. G/N No. 773 of 1963*________ _•....



Nationality

Tho dissolution of the Bbdoration would terminate 

Pbderal citizenship* The Order in Council accordingly made 

provision for the citizenship of those persons "who wore 

Federal citizens. As from dissolution the British 

Nationality Acts 1940 and 1950 were to have effect as follows: 

Section 1 (3) of the Act of 1940 ('which as amended by the 

1950 Act included tho Federation among Connonwealth countries 

with separate citizenship frcn that of the United Kingdom 

and Colonies) was to be read with the insertion of Southern 

Hhcdesia in place of the Fbderation^^ Any reference in 

those Acts to protectorates was to include the protectorates

Acts to a period of residence in a protectorate was to 

include residence in either of the two protectorates before 

dissolution^^ Any person who was a citizen of the 

Federation without being also a citizen of the United Kingdom 

and Colonies was, on dissolution, notwithstanding anything 

to tho contrary in the British Nationality Acts 1940 and 1949> 

to becoino a citizen of the United Kingdom and Colonies unless 

he became a citizen of Southern Rhodesia, It should be

noted that only very few Africans in Northern Rhodesia and 

Nyasaland were fbderal citizens, Ihe majority had remained 

protected persons during the existence of the Federation and 

dissolution was, therefore, not going to affect their status 

in any way.

On December 31, 1963, the Federation, which had been in 

a "coma" sincd the day it was announced that Nyasaland 

would be allowed to withdraw, passed away and was buried 

aiiddst ddep sorrow and bitter feelings in some quarters and 

joy in others, "The burial was performed with all proper 

decency, Ihe obsequies, if a trifle perfunctory, were as 

much as time and the pre-ooupation of the grave diggers with 

their own political and personal problems would p e rm it^^  

Welensky, who had championed closer association from the 

1930s and in whose hands the Fbderation had crumbled, felt 

bitter towards the British Government. He sums up the hopes 

he had for tho Federation and his disappointment at its 

dissolution in the concluding pages of his book as follows

Ihe Demise

404. S, ?4 (1) (a).
405, S, 741(1) (b).



,:The core of tho tragedy is that the most hopeful 
and constructive experiment in racial partnership that 
Africa has seen in our time has been wantonly destroyed 
by the Government -which only ten years earlier gave 
it its impetus„

In spite of the fate that overtook it, I still 
believe that the Federation of Hhodesia and Nyasaland 
was a noble concept  ̂ which could have succeeded and 
which, if  it had been permitted to continue, could have 
provided a truly significant example to the world of 
how people of different races and different territorial 
origins could live and work together for their mutual 
advantage and betterment*" (439)

It may be true that the Federation was a noble concept and 

the most hopeful and constructive experiment in racial partner

ship in Africa,, However, it lacked support from the majority 

of its inhabitants ~ the Africansa The Africans in Northern 

Ehcdesia and Nyasaland could only be kept in it ty force of 

arms. Lord Alport aptly sums up the difficulties that faced 

the experiment in these words:

" ....... the Federation began in an atmosphere of
heartsearching and indecision. Many of the British 
in the Northern administrations were fiercely opposed 
to it. In Southern Rhodesia it was anathema to a 
determined minority of Europeans, Everywhere its 
African opponents heavily outnumbered the handful 
who were in its favour* In the outside world there 
was widespread criticism of it, ranging from the 
sentimental anti-colonialism of certain sections of 
American opinion to the ruthless and vindictive 
propaganda of Nass-er and the Soviet bloc* At the 
height of its pre^.ige as a world power, a British 
Government might perhaps have been able to shrug off 
all this criticism and, ignoring opposition, have 
carried a federal experiment in Central Africa through 
to success^ Yet, I doubt it - the odds against it 
were perhaps always far too great," (400)

On dissolution of the Federation many statutes enacted ty 

the Federal Legislature were adopted ty the three territories 

as part of their law. This saved the Territorial Legislatures 

from re-enacting these statutes after the assumption of 

Pbderal functions,, ^ l )

55A
93.

439. Walensky, o£_, cit,, pp0 36 3 ~ 364*

490* Alport, op.cits., p» 247»

491. For constitutional anomalies which followed the
dissolution of the Federation, see Palley, op,cit., 

pp. 692 - 701,



CHAPTER EIGHT 

CONSTITUTIONAL DEVELOPMENT FROM 1953 - 196A

The campaign for Federation did not completely distract

the attention of both Africans and Europeans in Northern

Ehodesia and Nyasaland from local constitutional issues* In

the case of Nyasaland it had been stated when the first two

Africans were nominated to the Legislative Council in terms

of the 1949 constitutional changes "that the introduction of

a new Constitution would be further considered after
Cl)

experience of working the enlarged Council." Accordingly,

in 1953., one African and one Asian were added to the Council.

This brought the composition of the Council to ten officials

(excluding the Governor), six European non-Officials, one
k (2)

Asian non-Official and three African non-Officials, The 

increase of Africans to three made it possible to nominate 

one from each of the three provinces of the territory,

THE NORTHERN RHODESIAN CONSTITUTION OF 1954

European non-Officials kept pressure- on the British 

Government for further constitutional changes. The British 

Government decided, however, not to entertain the demands 

until the Fbderation issue was out of the way# When this 

question had been settled and what was left was the 

introduction of the Pbderal constitution, the non-officials 

resumed their demands, Welensky and Beckett went to London 

to present to the British Government proposals for two more 

elected seats in the Legislative Council and an additional 

portfolio in the Executive Council, They were, however, 

prepared to accept that the new portfolio be hold ty the 

Member representing African interests. They were also pre

pared to accept two more Africans in the Legislative Council 

provided one of the Europeans representing African interests 

was withdrawn. This, if  accepted, would have meant, in fact, 

a gain of only one seat for the Africans while Europeans 

gained two. The proposals also demanded a reduction of

officials in the Legislative Council and parity in the Executive
(3)

Council between officials and non-Officials, This tins, the 

European non-Officials were, however, no longer alone in the 

ring with demands for constitutional changes. The African 

National Congress had made an impact on the political scene 

through its campaign against fbderation. 11 Majority rule" and 

"one man one vote" were no longer slogans of the "spoilt 

natives" of the Gold Coast only. They had become current in 

the streets of Lusaka,

1, House of Comnons Debates, Vol, 4^9* 20 June, 1951 (Dugdale)

2, Bretsofrd, op.citfl, pp. 641 - 2: Jones, op.cit,. p. 196;
Cirri, 1149 of I96O, op.cit., p. 52.
For these proposals, see Gann, A History of Northern

3, pp , 43T--9,



VJhile, therefore, Vfelensky and Beckett put to the B rit is h  

Government the above demands, Africans at f i r s t  ca lle d  fo r an 

A frican m ajority in  the L e g islative Council and three members 

in  the Executive Council. Later they toned down th e ir  

proposals to p a rity  with European no n-O fficials in  both the 

L e g isla tiv e  and Executive councils. They also called  fo r  

the extension of the franchise to B rit is h  protected pers^r^.

The Secretary of State, faced with these two sets of 

diam etrically  opposed proposals adopted what he considered a 

compromise solution although i t  was, in  fact, acceptance of 

the European plan with a few m odifications. He agreed to 

increase the European t f io ff ic ia l in t e r s  from ten to twelve 

and Africans from two to four. In  the Executive Council a l l  

tho four u n o ffic ia ls  were to hold p o rtfo lio s . Ihe Secretary  

of State had, therefore, disagreed with the European non- 

O ffic ia ls  in  only throe things contained in  th e ir demands' 

reduction of o f f ic ia ls  in  the L e g isla tiv e  Council; p a rity  in  

the Executive Council and withdrawal of one European member 

representing A frican in terests i f  Africans were increased to 

fo ur. In  one respect he had, in  fact, done more than the 

European n o n -O fficia ls  had demanded. They had demanded one 

additional p o rtfo lio  which would have raised  the number of 

no n-O fficials with p o rtfo lio s  to three. Since they had said  

they w>uld not mind i f  the additional p o rtfo lio  went to the 

European Member representing A frican in terests, th is would 

have l e f t  one elected U n o ffic ia l Member without a p o rtfo lio ,

'Ihe Secretary o f State decided to give a l l  the four U n o ffic ia l 

Members (including the Member representingAfrican in te re sts)  

p o rtfo lio s. On the other hand*.the Secretary of State had 

rejected a l l  the A frican demands*

“Ihe European n o h-O fficials denounced the Secretary of  

State's plan and ca lle d  i t  appeasement. They decided to 

re s is t  i t s  introduction to the h i l t .  Welensky, who was now a 

lumber of the Fbderal Interim  Government, contenplated 

resigning from Federal p o lit ic s  and fig h tin g  to f o i l  the plan  

ty a l l  means, including, i f  necessary, p o l it ic a l  strik e s in  

industry and on the mines. Since Welensky commanded u nrivalled  

support among the railway workers and mineworkers, such 

p o lit ic a l  s trik e s  would have been obeyed, causing economic 

repercussions the country could not affo rd . In  addition  

Welensky’s departure from Federal p o lit ic s ,  would have placed 

the new in s t it u t io n  in  jeopardy. The Secreatry of State, 

however, refused to a lt e r  his plan. Doing so would have meant 

depriving the Africans of the l i t t l e  advance he had given  

them. He had completely ignored the A frica n s' demands in  h is  

plan and was not unaware of the vehement denunciations the 

Africans were le v e llin g  at the plan.
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Vfelonsky was persuaded by wiser counsels not to quit 

Fbderal politics. But, in the meantime, he persuaded his 

colleagues to resign from all official bodies, including the 

Executive Council, . Faced with this new problem the Secretary 

of State promised a personal visit, to the territory and that 

he would not change the franchise for five years. This 

mollified the European Unofficial Members whose fear was that 

the British Government might introduce drastic changes in 

the constitution to give Africans the vote before long,

Ihe new Constitution was put into effect ty an Order

in Council without any changes, Ihe legislative Council was

now to fce composed of the Speaker, eight Officials and

eighteen non-Officials, The non-Officials were divided into

six Members representing African interests and twelve elected

Members, Of the six Members representing African interests

four were to be Africans and two were to be Europeans,, The

Africans were to be selected for appointment ty the African

Representa.tive Council while the two Europeans were to be

directly appointed ty the Governor, The Executive Council,

on the other hand, was to consist of five officials and four

non-Officials, It will be seen from the composition of the

Legislative Council that the European elected non- dficials?

who had wanted to control the Council as a step towards self-

government, had failed to do so. If the Officials and the

Members representing African interests combined, the European

elected JJfembers would be out-numbered try two, Ihe officials,

therefore, became the deciding bloc in contentious issues

between European elected Msmbers and Members represting African

interests. In the Executive Council the European non-Officials had 

elaa.flailed'kto  ̂gain parity which they. h$dx demanded,. Tft3^Officials" 
remained"'with w‘majority of one oyer ail non-OfficialsP including the 
Member representing-African interests. --The European Elected Members. •• 
could not, in.fact^ "'roly^^ f h£ , Member represent J-n££ African infcete- 
3f,0i' He, vra.3 likely t o side with the Official Members more than with 
them, • ' 1 • ■ •'

Elections under the new Constitution were held on
(c)

February lu, 1954* 'Ihe Fbderal Party won ten of the tvelve

elected seats. The other two were won ty independents who

had lost during the Pbderal election the previous December,
(/\

under the ticket of the Confederate Party, The four African 

seats were captured by African National Congress supporters 

although they had not been sponsored by the organization. The 

organization and its active leadership kept out of the contest.

5. An election had also been held in Southern Rhodesia on 
January 27, 1954. This had been won by the United Party, 
a party with policies similar to those of the Fbderal 
Party, In fact, this was the Party Huggins led before 
forming the Fbderal Party. The two later joined to become 
the United Federal Party,

6, See Dvorin, "Central Africa’s First General Election.,11
p, Sec also Gann, A History of Northern Rhodesia,

P. 439.



New Eiiropean faces appeared in the Legislative Council to 

represent African interests* These were Harry Franklin, ,a ■ 

former Director of Information in the territory and John 

Smith Moffat. One of then automatically had a seat in the 

Executive Council. Both were very liberal men and conmanded 

African respect and confidence,

A new element was introduced in the working of the

Executive Council. This was the principle of collective

responsibility. Until then non-Officia]swho were in the

Executive Council but who did not hold portfolios did not

consider themselves to be in any way bound by decisions of

the Government. They considered themselves free to question

Ministers in the Legislative Council and to criticize the

Government. Occasionally, Members holding portfolios also

questioned Government policy and asked questions from the 
(7)

officials, ' The Unofficial Members did not then consider 

themselves part of the machinery of Government, Ihey saw- 

themselves as Mbcibersi'D£.'’the Opposition co-opted to a Govern

ment Corxudttee to give advice without being bound ty the 

conclusions of the Committee. The introduction of collective 

responsibility was the first step towards a full ministerial 

system of government in the territory.

Before leaving the events in Northern Hhodesia for 

the time being for those in Nyasaland, mention must be made 

of a constitutional development that took place in 1953 with 

regard to Barotseland, The Lozi Paramount chief had never 

been happy about the lack of a clear definition ty law of the 

constitutional position of his country, A special relation 

existed between Barotseland and the Crown by virtue of the 

Lewanika Concession of 1900 but the Paramount Ghief did not 

think that sufficient. The movement of events in Central 

Africa towards Federation and the constitutional advances in 

Northern Rhodesia themselves raised apprehensions in the 

Paramount Chief that the special position of his territory 

might be forfeited. He made representations to the British 

Government to have the status of his territory clearly defined 

and settled. These representations ware agreed to ty the 

British Government, Accordingly an Order in Council - the 

Northern Rhodesia (Barotseland) Order in Council, 1953.*^“ 

was enacted to give Barotseland special status. The Order 

officially styled the territory "Barotseland Protectorate. " 

Although, therefore, the country remained part of Northern 

Rhodesia, the now arrangement allayed the fears of the Lozis 

on the drift of events in Central Africa," ^

7, Crand, 1149 of I960, op.cit,. para, 54*

3, S, 1. 1953, No. 739.

%  See.Gann, A History of Northern Hhodesia. p. 439*



In. Nyasaland, in the meantime, the failure to stop

federation and its consummation on October 23, made the

African National Congress turn its efforts to the homefront*

In January, 1954, the organisation conceded defeat and by a

resolution at its annual conference called off its resistance

campaign against Federation. The resolution added, however,

that the organization was still opposed to Fbderation^^ Free

for the time being from its bitter activities against "chi tang a- 
(ll)

nya", the organization called for iirniediate constitutional 

changes in tho country. It should be noted that the slogans 

"self-governmentand "one man one vote” had an earlier cir

culation among the Africans of Nyasaland than among those of 

Northern Rhode s ia P ^

The Colonial Office, perhaps feeling guilty of the 

fact that the British Government had inposed Federation against 

the overwhelming opposition of the Protectorate’s people, did 

not want to antagonize them further by withholding reasonable 

constitutional changes* Consequently, early in 1955 the 

Colonial Secretary announced provisions for a new Const!£u?f^>n. 

The provisions were to increase African representation in the 

Legislative Council from three to five. Non-African unofficial 

seats were to te reduced to six ty abolishing the special seat 

for Asians. Europeans, Asians and Coloureds were to be taken 

as one entity for the purposes of representation,Officials 

were to be increased to eleven (excluding the Governor)fl No 

changes were to be made to the Executive Council: it was to

continue to be composed of Officials and two European non- 

Officials , In tornri of numbers the new provisions were to 

make very little difference. The Africans were to gain 

only two scats while the non-Africans ware to lose a seat.

The Officials (including the Governor) were to continue to 

be in majority in the Legislative Council and to dominate the 

Executive Council. The significant changes were to be in the 

systems of election of the Unofficial lumbers particularly 

the non-African, For the first time in the history of Nyasa

land an electoral system was to be introduced for the election 

of the non-African Unofficial Members. The six non-Africans 

were to be elected on a constituency basis ty a nonaAfrican 

electorate. There would, therefore, be six constituencies in 

all,

10, Report of the Nyasaland Comnission of Inquiry (popularly 
known as the DeIvin Report) Cnrl0 314 of 1959) ^London, 
H.M.S.O., 1959) p. 11, para* 23. See below on this Report,

11, Kyanja word for Federation.
12, Not only was the Nyasaland African National congress form

ed earlier (in 1943) than the Northern Rhcdesia African 
National Congress (1940) but Rev. Booth and Chilembwe had 
called for self-government many years earlier.

5. THE NYASALAND CONSTITUTION OF 1955. ^



Candidates were to he registered. votora not onbjpcH .+■/'>-any 337

disqualification at the time. In..order to qualify as a voter

a non-African.had. .to be a British subject of twenty-one.

years of ago, born in Nyasaland or vino had resided in the

territory continuously for two years immediately preceding

application. In addition the applicant was to be in

occupation of property to the value of £250 and to have been

in such occupation for at least three months prior to the

date of application or in receipt of income of not less thajm

£200 per annum, plus, in each case, an adequate knowledge of

the English Language to be able to complete and sign the

necessary fore: for registration without assistance, Married

women who had the other qualifications could, if they were

unable to do so in their own right, qualify on the property

or income qualifications of their husbands. Ihis provision

was not ’bo apply to women married under a system allovang

polygamy, even though the husband had only one wife. What
<k

was going to matter was not the number of wives the wife‘s 

husband had but the system under which the wife was married.

Such a woman could, of course, qualify in her own right like 

a single woman if she had the necessary qualifications. 

Disqualifications were to te those usually found in electoral 

laws of this nature - e.g., insanity, bankruptcy and a prison 

sentence of a certain period,

Africans, on the other hand, were to have no popular 

franchise. The five Members were to be elected ty the 

provincial Councils, The Councils of the Southern and Central 

Provinces t'fere each to elect two while the Council ox the 

Northern Province was to elect one, Ihe election was, hovever, 

now to be direct instead of the Members being appointed ty 

the Governor from a panel of names submitted ty the African 

Protectorate Council,, The African Protectorate Council was, 

in fact, to lose its function in this respect to the provincial 

Councils, In order to qualify as a candidate for the five 

African seats, the candidate had to be a British subject or 

British protected person, resident in the Protectorate on 

nomination day and able to speak, write and comprehend English,

Ihe British subject referred to here was an African British 

subject ~ i,e , those Africans who had become naturalized,

Ihe disqualifications were to be similar to thos of non- 

African candidates,.

Ihe provisions were welcome to Europeans, For a

long time Europeans had demanded.the introduction of an
(13)

electoral system without success. That it was now going
,.(14)

to be introduced was, therefore, an achievement,

13* See above, Chapter 4.
14, Ihe proposals -were, however, criticized at the Jbderal level

and in Southern Hhodesia. N. H, Wilson, a right wing Southern 
Hi ode si%politician wrote in the Rhodesia Herald of Feb,
15, 1955*, that all economic progress in the. territory would 

....  collapse if the proposal's rwere xtfcrocchrce'S*



'Ihe change was, no doubt, accelerated ty the changed circum- ’ 

stances brought about ty the Federation. On the other hand, 

Indians and Coloureds were going to be hit hard by the new 

provisions. The majority of the Coloureds would not qualify 

on the non-African roll as they were not British subjects 

but British protected persons. Children took the legal 

status of their mothers and most of the Coloureds were 

children of African mothers. As a result, when the registra

tion closed shortly before the election, only six Coloureds 
(15)

were on the roll,; The Indians were also adversely affected 

by the proposals in several ways. They would loco their 

special representative. Secondly, although they had the 

necessary income or property qualifications and were able to 

speak English, a great number of them could not write or 

read it. Thirdly, their wives, unless they were able to 

qualify in their own right, were not going to do so on the 

qualifications of their husbands since most of them were 

married under systems that permitted poly gany. Fourthly, a 

good proportion of the Indian population ■were of African 

mothers and, therefore, classified as British protected 

persons. It was clear, therefore, that Indians would be 

heavily outnumbered on the common roll by Europeans, It was 

also unlikely that an Indian could be elected, Ihe effect 

of the limitations becaras dear when at the close of the 

registration only 33o out of 3,490 Indians had registe£ec$

On the other hand, 1G66 whites out of a population of 

6,730 had registerede^

It will be seen that this franchise was in its major 

aspects similar to that of Northern Ehodesia. It, however, 

differed from that of Northern Ehodesia in one material 

aspect. Africans who had become British subjects by 

naturalization could, if they had the other qualifications, 

be registered as voters in Northern Ehodesia, Under the 

N7 as aland provisions such Africans would not qualify*, Ihe 

franchise would te open to non-Africans only. An African 

who wos a British subject remained racially an African.

While non-Africans, particularly Europeans, were happy 

with the provisions, Africans were disappointed by both the 

small increase in their seats and the withholding of a 

popular franchise from theml^3̂  Ihe African National 

Congress denounced the indirect- election system ty provincial 

councils as being part of the British Governments tactics to 

delay one man one vote and self-government.

15, See Leys, "An Election in Nyasaland" (Political’ Studies.
Vol. V, No. 3). See also Jones, op.cit. , p, 199»

16, Ibid.
17, Ibid,
I?, a. Note that they had demanded for self-gove r nnent-See 

Rhodesia Herald. Feb. 11, 1955#



A considers.ola section of British opinion. also, criticized .

the littlo advance given to tho Africans, Asked by Johnson

in the House of Commons why Africans were not to be elected

under the same procedure as non—Africans, the Colonial

Secretary, Lennox-Boyd (now Loid Bcyd) replied} "I consider

that the present method of selection of African lumbers is

the most suited to the present stafee of social and educational
(lrV)

development of the African population in Nyasaland." When 

the question was repeated ty the sane Msmber the following
(19)

week, the Colonial Secretary avoided answering it altogether.

In spite of criticism of the proposals in Britain

and denunciation of them ty the African National Congress,

the Colonial Secretary announced on June 15, 1955  ̂ that the

proposals would be put into effect unchanged!'^ They were

accordingly implemented by the Nyasaland Order in Council,
( 21)

1955* When announcing that the provisions would not be

changed, the Secretary of State, however, added that the new

Legislative Council would have a life of four years

and that during that tine he expected the parties concerned

in tho territory to join together and work out Erasures which

would te introduced at the end of four years. This promise

pacified to a certain extent the high feelings of the Congress

leaders that they decided to participate in the elections.

Elections took place early in 1956. Europeans won all of the

six non-African seats. Indians put up two candidates but both

lost* The African National Congress won all the five African 
(2 2)

seats. The former nominated Members and others who contested

lost heavily, Ihe Leader of the Nyasaland Progressive

Association (a small organization which wanted /Work within the
(23)

framework of ffedoration), Matinga, got only one vote. This 

shows how much Federation was disliked in the Protectorate,

10, Hou3o of Commons Debates. Vol. 537>Col. 50; 16 Feb„,1955.
19. Ibid.VdoI.1274: 23 fbb., 1955,
20. Cnind, 014, cp.cit..para. 23*
21. SI, 1955 No, 552, See al3o Nyasaland (No.2) Order in 

Council 1955 (SI,1955 No. 1212); %-asaland Order in 
Council, 1956 (S.l. 1956 No, 231) and Nyasaland (No. 2) 
Order in Council, 195& (S.l, 1956 No, 034>

22. In the Northern Province M. W. K. Chiume got, 16 of the 
22 votes cast; in the Central Province Chinyama was 
elected by 16 votes nut of 49 and Chijozi ty 0 votes 
(Congress candidates, therefore obtaining 24 of the 49 
votes, losing the other 25 to other several candidates); 
and in the Southern Province H. B, Chipembere was elected 
ty 21 votes out. of 40 and N. B. Kwenje by 10, (Congress 
Candidates: therefore, obtaining 31 of the 40 votes)0

23. Matinga was the first President of the Nyasaland African 
National Congress, In 1950 he became a Member of the 
Federal Assembly.



IHE ASCENDANCY OF AFRICAN NATIONALISTS"

One thing was apparent in both the Northern Rhodesian

elections of 1954 and tho Nyasaland African elections of

195£> African nationalism was on the ascendance. Congress •

Members or supporters had swept the board in both elections.

This was to be the trend of events from this tine onwards.

Encouraged by their noticeable impact on the political scene,

the nationalist organizations of both countries decided to

wrest the initiative from Europeans, particulary in bringing

about constitutional changes. The period from 1954 to 19$0

was, therefore, packed with incidents which for the first time

placed both the white settlers and the British Government in

a defensive position. Several factors contributed to this

unprecedented determination on the part of the Africans, Ihe

first factor was that the African leaders had seen during

the Federation campaign (despite their failure to stop it) that

they had tremendous support among the Africans, Ihis support

had been demonstrated in the defeat of moderates in the

electoral colleges by Congress members or supporters. Second,

the Federation campaign had organized the two Congresses into

forces the Administration could no longer ignore. Third, the

African leaders knew that their canpaign against Federation

had created a lot of sympathy for their cause among many '

British people and that the British Government could no longer,

in the face of such syrrpathetic opinion, afford to ignore the

Africans and make more concessions to the white settlers.

Fourth, the success tho Gold Coast Africans were making of

their self-government was a source of inspiration. If the

Gold Coast Africans could do it why not the Africans in Northern

Ehodesia and Nyasaland, Fifth, the British Government had

already cor.mtted itself to the policy of granting self-govern-

ment to colonial territories. Addressing the House of Cannons

in 1951 the Colonial Secretary, Lyttelton, had said:

“Certain broad lines of policy are accepted ty all. 
sections of the House as being above party politics0 
These have been clearly stated ty ny predecessors from 
both the main parties.

Two of them are fundamental. First, we all aim at 
helping Colonial territories to attain self-government 
within the British ComnonwDalth. To that end we are 
seeking as rapidly as possible to build up in each 
territory the institutions which its circumstances 
require. Second, we are all determined to pursue the 
economic and social development of the Colonial territories 
so that it keeps place with their political development,

I would like to make it plain at the outset that His 
Majesty's Government intend no change in these aims. Vfc 
desire to see successful constitutional development both 
in those territories which are less advanced towards 
self-government and in those with more advanced constitu
tions, His lyfcjesty’s Government will do their utmost to 
help colonial Governments and Legislatures to foster' the 
health, wealth and happiness of the Colonial peoples*

I hope, therefore, that however much there may from . 
tine to time te disagreents between us on details, all 
parties will te with me in agreeing on those ends,11 (34)



It was clc-r from this statement that so If -g ovc rnmcnt was 

attainable although the colonial peoples might differ -with 

tho British Government on the tine table. It was also clear 

from the statement that it was not to be to the minority 

white elements in the territories but to the indigenous 

peoples that self-government would be given. It waŝ  however, 

possible, if the indigenous people did nothing to prevent it, 

for more power to be granted to the white settlers,, particu

larly in territories like Kenya and Northern Rhodesia where 

there wore large numbers of whites. It was, therefore, up to 

the indigenous pooplo to: (a) prevent more., power.belr ̂ ..con

ceded to the white settlers; and (b) apply pressure oil the 

British Government to speed up the time table for self-govern

ment of the indigenous people.

With this background the two Congresses sot out to 

work for advanced constitutional.reforms, The talknwould have

been easy in Nyasaland where the Africans were already only .

one seat short of parity with the European Unofficial Ambers, 

However, the existence of a Pbderal Government which v/as 

hostile to majority rule in both Nyasaland and Northern Ehodesia 

made the task of the Nyasaland Africans almost as difficult

as that of those of Northern Rhodesia - who at the time

occupied only four of the eighteen unofficial seats*

In Northern Rhodesia, African political activities 

which culminated in the 195& constitutional changes began in 

January, 1954, when the African Mineworkers1 Union demanded 

African advancement on the mines, On January 3, 1955, the 

mineworkers want on the longest strike ever staged by Africans, 

on the grounds that their negotiations with the mine companies 

had failed to produce results. The strike lasted for three 

months. The African National Congress publicly suppoi-Lcd the 

strike. The European Mineworkers 1 Union conceded thirteen 

jobs to the Africans but its bombers refused to teach the 

Africans who were to take up these jobs. At the end of 1955 

Africans rioted at Nchanga. In the meantime the Congress, 

which had been exploiting these industrial unrests, dccided 

to go into action itself. On February 16, 1956, the President- 

General, Nkumbula, issued a circular in which he described 

Northern Rhodesia as the darkest spot in the whole of the 

British Empire, The circular also stated that the social
more

colour bar and racial discrimination in the territory was/than 

in the Union of South Africa*

24* House of Cornuns Debates. Vol. 493, Cols, 9^5 - 6; 14 
November, 1951* The extract is also reproduced in Man
se rgh, op.cit, . Vol. 11, 1931 - 1952* p« 12£6,



In April the Organization called for boycotts- of .European

and Indian shops because thgy practised discrimination against

Africans, While the boycotts were taking place Nkumbula called

for constitutional reforms based on a franchise of £50 per

annum. He also called on the Government to set up an inquiry

into tho grievances that caused his organization to stage the

existing boycotts and added that if the Government did not

do so congress would. Cn April 22 Congress announced that it

had already an alternative Government to rule Northern 
(25)

Hhodesia, The boycotts were effective, Europeans were

alarmed by the turn of events. At a mseting of various

European Associations on April 29, the Europeans expressed

their concern at the actions of the Congress "in using an

economic boycott as 3. cover for its openly expressed aim of

dominating Northern Ehcdesiai,1 The meeting "demanded that

the Government,,take immediate steps to amend the laws of the

territory to ensure that no African political organisations
( Of ^

can achieve such domination," Four Congress leaders were

charged with conspiring to injure the business of European 

traders" but wore acquitted because dshe Court found they had 

genuine grievances and were not staging boycotts for the 

purposes of organizing Congress,

In June strikes Africans again started on the 

Copper belt. On June 11 Nkumbula and Katilungu, the leader 

of the iifrican Mneworkers Union, entered into a working 

alliance in promoting African industrial and political advance

ment, Tension between the races was growing at an alarming 

rate, Harry Franklin, one of the two European Mambers 

representing African interests in the Legislative Council, 

managed, in August, to extract a promise from Nkumbula to . 

work for totter race relations. The undertaking did not, 

however, extend to Katilunguls Mine Wjorkers’ Union and strikes 

went on. In the same month (August) the mining Companies 

declared a dispute with the African Mneworkers 1 Union and 

asked the Government to set an inquiry, This led to more 

strikes. On September 12 the Government declared a state of 

emergency on the Copperbelt, Thirty two Union leaders 

(including Nkoloma, Katilungu1s deputy) were arrested and 

restricted, Katilungu, who was in England at the time, 

arrived back and urged the strikers to go back to work.

They did.

25, Mason, The year of Decision, p, 115,



In October Nkumbula told the-- country that he was 

disappointed ty his appeal for good race relations because 

Europeans and Africans had not heeded to it. In the same 

month Congress had its general conference at ■which natters 

ranging from the strikes on the Copperbelt to secession for 

Northern Ehodesia from the Federation vrere discussed. The 

Conference demanded: (a) the end of the sta,te of emergency 

on the Ccpperbeltj (b) that British protected persons should 

be given the votej (c) that there should be parity tetwDen 

Africans and Europeans in both the Legislative Council and 

the Executive Council; and (d) that Northern Ehodesia should 

be allowed to secede from the Pbderation -when the fteview 

Conference took place,

The Copperbelt emergency ended in January, 1957  ̂ tut 

some leaders of the African Mine workers1 Union remained under 

restriction. The Harragin Tribunal that had been appointed 

to inquire into the dispute recommended an increase of six 

shillings and eight pence per shift for the African Miners,

Ihe miners had demanded an increase of ten shillings and eight 

pence, Ihe award was not satisfactory and the Africans talked 

of further strikes. In the same month (January) the Congress 

called on its Members not to co-operate with anything ■which 

was, or anyone whose acts were, detrimental to African inter

ests. "Anything which was or anyone whose acts were detri

mental to African interests11 were wide words. They covered 

withdrawal of their services if they were not paid adequately 

and boycott of shops "where they were not properly treated.

In September (1957) Europeans, realizing as they had

never before how serious and delicate the situation had become

and how explosive it could be if the Congress leaders were to

call for an- out and out confrontation with the whites, began

to see qualities in Nkumbula they had never appreciated, Ihe

press began to call him a responsible leader, pointing out

that far from being a dangerous agitator, he was, in fact,

the moderating influence whose absence.  ̂ ■ ‘ would

make the organization take more extreme measures. At about

this time a series of beerhall boycotts began, ""In the

meantime, Katilungu had lost favour with j-the Congress leaders

who began to denounce him for his frequent appeals to his Union

Members not to go on strike. This broke thalliance between

Nkumbula and him, culminating in what Katilungucalled a

declaration of war on Congress leaders who vrere trying to 
(27)

divide his Union;

27. To test whether he still had the support of his followers, 
Katilungu at one stage resigned but was re-instated0

28, 3he account of Congress activities given above is based 
mainly on Mason, Ihe Year of Decision, pp. 107
and issues of the time of Ihe African Weekly. The_Bantu .



Congress activities increased during the end of 1957

and the beginning of 195&• The organization repeatedly called

for constitutional reforms not short of parity* John Gaunt

moved in the Legislative Council that the organization should

te banned. Ihis was supported by all the European non -

Officials except those representing African interests. The.

Officials also opposed the motion. It was accordingly lost*

In fbbruary, 1950, Nkumbula and Kaunda went to see the

Governor with constitutional proposals, Ihis was the first

time a Governor had held political discussions with leaders

of the Congress, Ihis event marked a new phase in tho

political trend of the country. It was becoming clear that
(20)

the Europeans were losing the initiative to the Africans,,

IHE NORTHERN RHODESIAN CONSTITUTION OF 1950

It was with this background of events that the Northern.

Rhodesian Government on March 20, 1950, published a White

Paper containing proposals for constitutional changes in the 
(29)

territory. ' The proposals provided for a Legislative 

©ouncil of 30 Ms inters divided into 22 Elected Msnbers., 6 

Official Members and 2 Nominated lumbers. The 22 ELected 

Members were to te divided as follows: (a) 12 Members elected 

from 12 1' Ordinary C ons titutenc ie s „" The se c ons titue ncie s 

were to cover all the Crown Land areas generally adjacent to 

the railway line plus certain areas of Native Trust Land and 

Native Reserves adjacent to those Crown Lands; (b) 6 Members 

elected from 6 ’’Special Constituencies", These constituencies 

were to cover the rest of Northern Rhodesia (including those 

smaller Crown lands not generally adjacent to the railway 

line; (c) 2 Msmbers elected from 2 "Regrouped constituencies" 

covering the total area of the "Special Constituencies11 but 

specifically reserved for European Members; and (d) 2 Msmbers 

elected from 2 "Regrouped Constituencies" covering the total 

area of the "Ordinary Constituencies" but specially reserved 

for African timbers,

For the Executive Council, the proposals provided for 

nine Ministers presided over ty the Governor who was not 

included in the nine. Of the nine Ministers, four were to 

be officials. Of the other five 1 four were to be

persons elected in the ordinary constituencies , In 

addition there were to te two Assistant Ministers 

who wore to work under ^Ministers but were not .to be Members of

cne of

these was to be a Minister,

29, See Northern Rhodeisa Proposals for Constitutional change 
(Cmnd, 530 of 1950), (London, H,M, S, 0,, March 195^) 
Appendix 11, Note that the proposals are published as an 
.Appendix to Grind, 530, although they had been published 
earlier on their.own.



5ho proposals proviclocl for a franchise based on a 

Cannon Roll. Ihe Roll was, however, to have two types of 

votors - "ordinary" and "special". The general qualifications 

for all voters -were to be: (i) the ability to pass a simple
\

literacy test - i.e. the ability to complete in English -with

out assistance the application form for registration; (ii) a 

minimum age of 21 years; (iii) status of Eritish subject or 

citizen of lihodesia and Nyasaland or British protected person 

ty virtue of connection with Northern Hiodosia; (iv) two years1 

residence in the territory and three months in the constituency 

concerned. Ihe income and property qualifications of the two 

types of voters were based on the Federal Ordinary and Special 

Rolls * An ordinary voter was to have the following 

qualifications: (a) £720 incoJic per annum or ownership of 

property (including leaseholds) of at least the value of 

£1, 500; or (b) £400 income per annum or ownership of property 

(including leasehold) of not less than £1, 000 value,, plus in 

each case primary education; or (e) £300 income per annum or 

ownership of property (including leasehold) of not less than 

£500 value., plus four years secondary education; (d) Ministers 

of religion -who had undergone certain stipulated courses of 

training and periods of service in the Ministry and who followed 

no other profession or gainful occupation; (e) Paramount Chiefs 

and other Chiefs recognized by the Governor or those certified 

ty the Itesident Commissioner in the Barotseland Protectorate 

to be/£fie equivalent status. On the other hand, a special 

voter was required to have the following qualifications: (a)

£150 per annum income or ownership of property valued at not 

less than £500; or (b) £120 per annum income plus two years1 

secondary education; (c) persons who had been for the preced

ing two years headmen or hereditary councillors and v&re 

recognized as such by their chiefs0 Such Headmen and councillors 

were to qualify under this provision if they were doing unpaid 

service in such office and had been reconmended for registration 

by their chief. In addition persons who were in'receipt of .a 

monthly or annual pension earned after twenty years service 

with one employer were to qualify under this provision. Wives 

of ordinary or special voters., including first wives of 

polygamous marriages, were to qualify on the qualifications of 

their husbands provided they possessed the general qualificat

ions required of all voters.

Ihe special qualifications were to te progressively 

raised as more and more iifricans acquired higher standards of 

education and better economic standards and qualified for the 

ordinary roll. Ihis was to take place within ten years. At 

the end of that period the special qualifications were to be 

abolished.



Appendix. C to the proposals set out the progression, as follows:
V

(a) At commencement £150 plus simple literacy or property 
of the -falue of not less than £500 plus simple literacy,

(b) After three years, .£300 income per annum or £750 
property, plus in each case sinple literacy; or £210 
income per annum plus a course of primary education or 
£600 income jjor annum plus a course of primary education; 
or £150 income per annum or £500 property, plus in each 
case two years secondary education.

(c) After six years, £450 income per annum or £1,000 
property, plus in each case, simple literacy; or £300 
income per annum or £750 property plus in each case a 
priiiiary education; or £200 income per annum or £500 
property, plus in each case two years secondary education,

(cl) After eight years, £6 00 income per annum or £1,250 
property, plus in each case simple literacy; or £390 
income per annum or £900 property, plus in each case a 
course of primary education; or £250 income per annum 
or £500 property, plus in each case two years secondary 
education,

(e) After ten years, all new applicants to te registered as 
voters under qualifications for the ordinary voter but 
those already registered as special voters to remain on 
the roll whether or not his inccns had become lower than 
that of the qualifications prevailing. A special voter 
who acquired qualifications could op ply to be transferred 
to the ordinary voters roll.

Ordinary and special votes were to count in full, 

provided (a) that in the twelve "ordinary constituencies" the 

total of special votes was not to count more than one-third 

of the total of ordinary votes cast; (b) that in the six 

"special constituencies'1 the total of ordinary votes was not 

to count more than one-third of the total of special votes cast;

(c) that in the attalgabated constituencies the total of special 

votes was not to count more than one-third of the ordinary votes 

cast where the seat was reserved for a European and the total 

of ordinary votes was not to count more than one-third of the 

total of special votes cast where the seat was reserved for 

an African, Candidates for "ordinary constituencies" were to 

be ordinary voters but those for "special constituencies11 

could te either ordinary or special voters„ Candidates for 

the amalgambed constituencies were also to te ordinary voters,. 

Every candidate who had special qualifications only was to 

obtain a certificate from two -thirds of the recognized Chiefs 

in the constituency, where he wanted to stand stating that they 

had no objection to his standing as a candidate6

Ihe proposals ware based on the 1954 Moffat Resolutions, 

Those resolutions had called for tho creation of a multi-racial 

society in the territory in which no one race would dominate 

another. The division of the seats and the franchise in 'the 

proposals sought to achieve this object. A candidate for an 

ordinary constituency would, in addition to seeking the support 

of the ordinary voters have to seek the support of the special 

voters since their one-third influence could be decisive for 

his victory or defeat.
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It should to noted that the ordinary ejection of t-ho Vo tor 3 *

Roll was intended to be predominantly white and the candidates 

for the twelve constituencies would, with all certainty be 

white. On the other hand, the special section of the Roll 

would te predominantly African, A white candidate would, 

therefore, be forced to seek the support of Africans. Although 

both ordinary and special voters could te candidates for the 

six special seats, because the voters were going to be 

predominantly African, it was certain that the candidates for 

these would te African. Such Africans, however, would be forced 

to seek the support of the Eurcpeans since the ordinary voters 

would have a one-third influence, Ihe amalgamated constituencies 

on the other hand were intended to serve two purposes. The 

first was that both Africans and Europeans two more would be 

sure of seats. Ihe second was that although both African and 

European voters would have the limited influence of one—third 

in the election of the other race's reserved seats, the fact 

that the European reserved constituencies/^o^le in areas that 

were predominantly African and the African reserved 

constituencies in areas that were considered European, was 

going to produce two European Members representing interests 

that were predominantly African and the African reserved 

constituencies in areas that were considered European, T.rore 

going to produce two European lumbers representing interests 

that were predominantly African and two Africans representing 

interests that were predominantly European* It will also be 

noted that the arrar̂ gement would prevent a situation -whereby 

all Africans represented African areas and all Europeans 

represented European areas.

In putting forward the proposals the Northern Ehodesian 

Government stated that the franchise was intended to produce 

a balance between completely racial representation where 

Africans would be elected ty Africans and Europeans by 

Europeans and a completely non-racial approach where Africans 

would have no special provision to ensure adequate represent- 

ation for thenP^ The Government believed that the provision 

of cross-voting therety forcing candidates to seek support 

from both races, would produce moderation in politicians of 

both racesP*^

The proposals were, however, condemned by all the 

leading political groups. The United fbderal Party and the 

Fbderal GovernmenP^ opposed them on the grounds that they 

offered no advance towards self-government. Instead they gave 

the officials renewed strength. Secondly, they objected to 

tho appointment of an African Minister on racial grounds with 

no consideration of qualifications other than that he was an 

African,

TKi- A
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T̂fyir<gfly> (th$y ̂ considered rthe requirement, that only candidates i

with spocial qualifications should got corti fic.-vĥ s frnrr

Chiefs, a "flagrant violation of democratic principles0 n ̂ ^ )

The Party and the Government proposed that the Executive • ■>

Council should te under the chairmanship of an Unofficial

Jfember commanding the support of the majority of the Ibmbers

in the Legislative Council, Ttjfe would make the Unofficial

Msmber concerned a somi-Prime Minister and the constitutional

position that of "semi - self- government,," They further

proposed that the influence of special voters in the election

of ordinary constituency candidates should be limited to

one -fifth and that the votes of the ordinary voter 3 she’old

not be devalued in the election of candidates for the special 
(34)

constituencieso The right wing Dominion Party described

the proposals as a transgression of the pledges to tho

Europeans, John Gaunt, a prominent ember of the Pari'-y,

predicted "that if  the proposals ware admitted Northern Ehodesia
(35)

would te black in fifteen years” "  In fact, Northern Fhodesia

became black four years later in 1962 when Africans fonr.ed

the first black dominated Government. The Dominion Party did

not, however, put forward proposals of its cwn,. Hie African

Legislative Council Members also denounced the proposals and

put forward their own> They proposed for parity in the

Legislative Council (twelve Africans elected by Africans on

a low qualification franchise and twelve Europeans elected by 
( \

Europeans), The African Provincial Councils and the African 

Representative Council equally disapproved of the proposals 

and suggested parity in botfcr the Legislative and Executive 
(37)

Councils*,1 The bitterest attack of the proposals cant) from

the African National Congress which described them as wholly

inadequate, Ihe VJbite Paper was burnt at a rally of tho

organization as a sign of disapproval of its contents,, The

organization published its own proposals in a Black Paper.

It had abandoned parity and now advocated a Legislative
(30)

Council of 21 Africans and 14- non-Africans«

Further discussions were held in Lusaka between the 

Governor and the leaders of the various groups. Later, a,
\

delegation of the European Unofficial lYbmfcers v.cnb to London,

Ihe Africans also made representations in London,, .'he ■

British Government stoutly defended the proposals in si-̂ stance ~ 

alttiough they were prepared to consider matters of detail*

3he Colonial Secretary advanced three arguments in favour of 

tho proposals, all wrapped in the concept of multi-racialism. 

First, he argued that members elected try a multi-racial 

electorate would tend to have a community rather than a 

racial outlook even though the influence of special voters 

was limited in the election of European candidates for the 

ordinary and European reserved seats0

Footnotes 3 4 - 3 0  over page 349,.



Ho o ond, that tho lnfluonoo of M'ria&mi on bho owltuajfy F0X3,

would increase as Africans qualified. Third, that the device

of reserved seats prevented a situation in which African and

European Members .. represented separate areas of the 
(39)

territory, //

On August 1, the Colonial Secretary informed the House

of Commons that he would publish his complete proposals on

constitutional changes in Northern Hhodesia in a White Paper

and that he intended to implement the proposals in two stages-

i.e, enactment of a law to enable the registration of voters

and cn^ctment of ah Order in Council thereafter..to bring the

whole of the new Constitution into f o r c e O n  September

10 the Colonial Secretary sent a despatch to the Governor

conceifning the proposals. He had made some modifications to

the original proposals in the light of those submitted ty

the various parties and as a result of a detailed study of

the White Paper, The modifications, with the exception of

ontt which included nuns and lay brothers under the definition

of religious Ministers for the purpose® of the ordinary
(li ^

franchise qualifications, ' wore all concessions to the

Fbderal Government and the United Federal Party, Votes of

ordinary voters were no longer to be devalued in relation 
(L2.)

to special seats. The reason given for this change (which 

had been advocated by the U,P.P. and the-Federal Government) 

was that the ordinary votes was in the nature of a permanent

certificate of fitness to vote while the special vote was a
(h3} ** 1 *

temporary arrangement - a concession to persons who ty

permanent standards would not be able to vote. The require

ment of obtaining a certificate from the chiefs of a special 

constituency was now to apply to candidates with an ordinary 

as vjell as those with^special vote,

32, When Welensky was sent an advance copy of the proposals 
and he consulted his Minister of Justice, Greenfield, the 
latter remarked: "The proposed changes are coup lieated 
and require considerable detailed study against the back
ground of the present constitution and the Federal 
Constitution and franchise. They are unlikely to be unde ip 
stood ty more than a small proportion of the European 
electorates let alone Africans 11 Vfelensky hinself says
of the plan: !,We tried to understand it with the help of 
diagrams, and threw away the'diagrams,11 - Welensky, op.cit, 
p, 109 (for both quotations)a

33. Ibid.
34# Mason, op.ci/t. . p. 125* For the U.F.P. and the Pbderal 

Government’s struggle against the proposals, see Welensky, 
op. cit. . pp. £38-96 and 100 - G.

3 5 . Mason, op.cit. . p . 1 2 5 .

36. Ibid.
37. Ibid.
3f3, Ibid.
39. See .generally the Secretaiy of State’s despatch, Cmd,'

530  of 195Q, PP>5-12. See also'Mulford, op^cit.. p „14 *

4 0 . Cmd. 5 3 0  of 1 9 5^ , on.cit. .  p . 3 .

4 1 .  Ibid..  p. 1 0 ,  para. 1 9 .

42. Ilud.. pp. G - %  para. 13.
43. Ibjd.
44,Ii"id - • P^ra. 14, p. 9.



The Sxocutivo Council’s composition was changed by raising

non-Official Ministers to six. Two of these Ministers vie re

to te Africans but this -was no longer to te specifically

mentioned in the Constitution, The provision for Assistant 
(45)

Ministers v/as dropped; 1 This change was also a concession 

to the U, F.P, and the Federal Government. The fifth modifi

cation was that instead of raising the special qualifications 

at fixed intervals, it was now to be done at every stage when, 

the number of spccial voters equalled that of ordinary m .

Further concessions were made on December 19 and again 

these W3re in favour of the Federal Government and the 

United Federal Party, The Governor was to consult the 

leader of the party with the majority of seats in the 

Legislative Council on appointing non-Official Ministers and 

tefore appointing the two nominated Members of the Legislative 

Council, It was knowi, even at this stage, that the party 

that would have the majority of seats would be the United 

Federal Party, Tho United fbderal Party and the Fbderal 

Government, it will be remembered, had proposed that the 

Executive Council should be under the diairmanship of a non- 

Official. While this was not directly granted, the leader 

of the majority party was now to wield tremendous power in 

the Council, While the Governor would remain chairman of $he 

Council the fact that he would consult with the leader of the 

majority party in policy and other matters was going to 

roduce his powers to a point of ineffectiveness. The arrange

ment assured the United Federal Party that all the Ministers 

would te its members. It was also assured that the two 

nominated Members would be its Members since they were to be 

appointed after consultation with the leader of the majority 

party, A far-reaching concession was that if  there were 

no suitable men for the Exedutive Council, the Council was to 

te deemed complete without being full, Ihis aspect was 

welcomed ty the Fbderal Government and the United Fbderal 

Party as well as by Europeans in .general because it permitted 

the constitution of the Executive Council without Africans if  

the leader of the majority party (who was to recommend the 

appointments) decided that there were no suitable Africans to 

be appointed Ministers,

Ihe final draft of the Constitution disappointed both 

the Africans and right wing Europeans, The Dominion Party

called the draft "a blow to the prestige of Sir Roy and his

party" and "to civilized Government in Central Africa^^ 

Africans were disappointed because their demands had 

completely boen ignored,

45* Ibid., para, 14, p. 9*
46, lbid,f para, 19, p. 10, ■
47, Masoq* The Year of Decision, p, 127*



The United. Fbderal Party, although not folly happy, had 

managed to secure very significant changes in its favour.

It was, in fact, the only party that would gain under the 

new arrangement. The constitutional proposals, hovjever, 

plunged the African National Congress into a serious internal 

crisis culminating in a split. Nkumbula, convinced that 

there would te no concessions to the Africans, was unwilling 

to adopt steps advocated by his lieutenants to oppose the 

new constitution. Kaunda (the Secretary-General), Kapwepwe 

(the Treasurej>Genuml) and Sipalo (who had returned from 

studies overseas in 1957) and several others wanted the 

Congress to take a militant stand to foil the introduction 

of the new constitution, Nkumbula refused to do this and 

instead argued that the Organization should participate in 

the elections to be held under the new constitution. This . 

stand by Nkumbula split the organisation from top to bottom, 

Kaunda, Kapwepve, Sipalo and several others, .broke. .away-from 

Nknnb'ia in October (1950) to form the Zambia African National 

Congress, The new organization was headed by Kaunda, 'With 

Sipalo and Kapwepwe as Secretary - General and Treasurer «- 

General respectively, 'Iho organization applied for 

registration as a lawful society under the Societies

ordinanci'^ on December 1 and was registered on February

9, 1959# From December 24 to 27 (1950) it held its first

National Council meeting and adopted its programme of action,

Tho programme adopted was a militant one. In relation to the

now Constitution, the Organization announced that it would

not participate in the elections to te held under the new

Constitution) that it itfould dissuade people from registering

as votersj and that even if they registered it would dissuade 
(4°)

them from voting, '

Free from his extremists, Nkumbula announced in 

December that the African National Congress would participate 

in the forthcoming elections. His task was, however, made 

difficult ty the success of the Z.A.N.C,ls "don’t register" 

campaign. Although the Government had expected about 24*640

The A.N.C, was also losing membership at a very fast rate to 

Z.A.N.C, The position of the latter organization was enhanced 

by the fact that both the Nyasaland African National Congress 

and the Southern lihodesia African National Congress soon 

preferred it to the A«N.C. as the more nationalist of the two 

organizations,

40, Cap, 262,
49* Milford, op,cit..p . 15,
50, For the final figures of ordinary and special voters when 

the rolls closed, see Cmd, 114$ of I960, op,cit... p,45» 
para, 66, Table 6.

special voters, at the final count



By the beginning of 1959 the Government -was already

becoming alarmed by the success of the campaign against

registration and ty speeches at the X.A.N.C, meetings, As

seen in Chapter Seven the Southern Ehodesian Government

declared a state of emergency on February Z^kid  the Nyasa-
(*>2)

land Government on March 2, 1959# Congress leaders in 

both countries were arrested and detained. Early in March, 

the Northern Rhodesian Government (which had refused to 

declare a state of emergency at a nee ting of the four Govern*-
/co)

m e n t s ) ,is s u e d  the Safeguard of Elections and Public

Security Regulations to deal with the activities of the Z. A.N.C,

On March 11th the Governor banned 44 branches of the organ! z a**

tio nP ^  On March 20th- the remaining 42 branches were also 
(55)

tanned, Kaunda, Kapvepwe and Sipalo were charged, con

victed and sent to Salisbury Central Prison in Southern 

Ehodesia to serve their sentences. The ban of the branches 

was an indirect way of eliminating the organization without 

banning the parent body, Branches had, under the Societies 

Ordinance, separate registration. By banning the branches and 

refusing to register new ones, the Organization could not 

operate.

/iiter the registration of voters had been couple ted

in terms of the Northern Ehodesia (Electoral Provisions) Order

in Council, 195&, and the rest of the Constitution had been

brought into effect ty the Northern Rhodesia (Legislative

Council) Order in Council, 1959, elections took place in March,

This vias soon after the ban of the G6 branches of the Z.A.N.C,

Candidates for the special constituencies had difficulties in
(57)

obtaining certificates from the Chiefs, Wien ruminations 

closed, only four of the six special constituencies had 

candidates nominated. In the other two constituencies tne 

candidates sought nomination but none succeeded in getting the 

required number of Chiefs, ..i. j . ,

51. Seo below,
52. Seo below,
53. For preparation for the states of emergency in all the 

three territories, see Welensky, op.cit., pp. 109-134#
54. See G/N. 02 of 1959 - 11 March, 1959, ~
55. See G/N, 93 of 1959 - 20 Msxch, 1959.
56. S.l. 1950, No, 1520,
57. Expressing the difficulty, Nkumbula told a newspaper 

reporter on nomination day: "I have travelled on foot or 
by bicycle over 600 miles in the past, three weeks to get 
the chiefs* signatures, I still need two more, and one 
of the Chiefs, I must try to find today lives about 
150 miles from the nearest road. I will have to cycle 
all the way," - As quoted in Welensky. op.cit.. p. 135*



Welensky wrote to Home indignantly:

ll.« ,what we predicted has now come about. There has 
been a total failure in two constituencies; there has 
teen a veto on at least one U.F«P, candidate in another 
constituency which allowed no time for a replacement 
to te effected, and in two other constituencies the 
U»F,P, candidates have been eliminated by a mechanical 
failure. Everything that has occurred has reinforced 
our belief that this domination procedure is utterly 
bad in principle and also impracticable, , , ,11 (50)

The results of the elections were very disappointing

to the African National Congress and justified the stand

taken by the Z.A.N.C. leaders. It won only one seat and that

was ty Kkumbula himself. The United Fbderal Party won 13 of

the 22 elected seats, eleven of these were ordinary seats

and the other two were the African reserved seats, Ihe

Dominion Party won one ordinary seat, The Central Africa

Party won both the European reserved seats and one special

seat, African independents won two of the Special seats.% The

remaining special seats where nominations failed were lat&r 
(59)

won ty independents.

After the elections John Roterts, leader of the majority 

party (the United Fbderal Party), submitted to the Governor 

the names of five persons (one of whom was an African) whom 

he recommended for appointment as Ministers, Ihe sixth place 

was also given to a nominated African Jfemter recomnended. 

Roberts, In all there were, therefore, four European non

officials and two African non-officials. The Government became 

dominated ty the United Fbderal Party despite the presence in 

the Executive Council of four officials, Roberts acted like 

a Chief Minister and the Governor acted on his advice,, although 

full ministerial responsibility had not yet been granted#

Ihe Governor, however, still wielded much power, at least in 

theory, Ihe Executive Council acted in an advisory capacity 

only. The Governor retained Special powers which enabled him, 

if  he considered it expedient in the interests of public order, 

public faith or good government, to give effect to Bills which 

had teen considered by the Legislative Council and had either 

been rejected or passed with modifications which he felt 

unable to accept. He was also able to control the acts of the 

Legislative Council by his powers of assent to Bills and 

reservation of Bills for the signification of Her Majesty's 

pleasure.

The Governor was required to reserve certain Bills, 

e.g^ those which had discriminatory provisions, for Her Majesty* 

assent. He could not assent to such Bills„

50. Ibid..p. 136,

59* For the results of this election, see Mulford, op. cit. 
p. 16, and Welensky, op. cit.. p, 136*



In the case of the other̂  Rills- ho was--required to submit^ 7 
then after assent to Her Majesty for notification that she 

would not exercise her povcr of disallowance iipart from

the reservation of Bills that he had not assented to and the 

subndssion of Dills he had assented to but which, he was 

required to submit to tho Queen by the Constitution, it was 

unlikely in practice that the Governor would use his powers 

to block the wishes of the Executive Council or of the 

Legislative Council*

Events in Nyasaland

While the above events were taking place in Northern 

Rhodesia, those in Nyasaland wore even more unsettling to the 

British and Federal Governments. After the 1956 elections 

Europe;ms in Nyasaland completely lost the initiative to 

bring about constitutional changes. They no doubt wanted 

things to remain as they were, because demanding further 

changes would have meant losing their majority of one over 

the Africans and might have resulted in an African majority,

Ihe Africans, however, seised the initiative both within and 

without the Legislative Council, The five African Members 

declared soon after their election that they would work- 

vigorously for the secession of Nyasaland from the Federation 

and for self-government, When the first session of the new 

Legislative Council opened in July, 1956, the five Msmbers 

denounced Fbderation and called for majority rule inmediately* 

The session was the bitterest the Council had ever had in its 

history. When Lord Home visited Nyasaland in October, 1957> the 

fivo Members and the two African Federal Assembly Msmbers went 

to soe him together and told him that they would rather go back 

to the law of the jungle than accept Federation and that they 

preferred political to economic advancement^*^

In the meantime, the Nyasaland African National Congress 

kept the political scene outside tho Legislative Council 

equally filled witfcr demands for the twin objectives of secession 

and self-government. In June, 1957# the Organization ordered 

the two fbderal Members of Parliament to resign their seats, 

When-they refused, they were expelled from the Organization on 

July 10, Ihe two men, however, said they would, in spite of 

the ©:xpulsion, continue to work against Federation in the 

Fbderal Assembly.

60, For the Governor's powers, see the Northern Rhodesia 
(Legislative Council) Order in Council, 1959, and tho Royal 
Instructions to the Governor.

61, Mason, The Year of Decision, p, 136,
62, Ibid. See also Cimd, dlX of 1959, op.cit. , para,27, t
63, Cmd. iilU of 1959, para, 23, \



The announcement that tho Federal Review Conference

would take place in 1960 moved the Congress to demand

irxiediate constitutional changes although the then existing

Constitution was not due to expire until May, I960, The

Organization wanted Nyasaland to go to the Review Conference

represented by an /ifrican Governments^^ It accordingly

demanded an African majority in the Legislative and Executive

Councils* On September 19 and November 21 (1957) the

Organisation's leaders saw the Governor and presented to him

proposals for a House of 40 lYfemters elected by adult suffrage

and ar. Executive Council elected ty the Houses0"^ During the

discus3ioii3 the leaders conceded 0 seats in the House for non** .

Africans and 2 seats in the Executive Council for the Official.

On March 6, 1950; the Colonial Secretary told the House of

Commons that the Nyasaland Government would not be in a position
(67^

to formulate their proposals before late summero On April 2 

the Congress leaders saw the Governor and express their dis

appointment about the delay but the Governor reiterated that 

the earliest he thought his Government would te able to put>* 

lish its proposals was early in 1959s Unwilling to wait until 

the tied mentioned by tho Governor, the Congress leaders 

decided to send a delegation to London to pre3s for early 

changes „ The delegation was led by Dr„ Banda who joined it 

from Ghana whore he was now livings It saw the Colonial Secretary 

on June 13 but received no promise for earlier changes0

Two things happened about this time which affectsd the 

course of Congress politics. One was the vathdrawal by the 

Government of its recognition of the Organization, The other 

was the arrival of Dra Banda in Nyasaland in the middle of 

195^1 Since its formation in 1943, the Government had recog

nized Congress as an organization representative of Africans. 

Early, in 1957* this recognition was -withdrawn on the grounds 

that the organization had lost support^ °* This was, of 

course, not the real reason for the action,, The real rcson 

was that that tho Organization was becoming more and more 

hostile to the Mministration, The speeches of the Congress 

Mentors in the Legislative Council and of Congress Eeaders at 

nee tings of the (.Fg'&nization left the Govermsent in no doubt 

that the Organization had become a formidable opposition to 

the Administration which it could no longer allow to operate 

with its blessingfl The withdrawal of recognition was, however, 

a tactless stop on tho part of the Government as it made the 

Organization more hostile to the Administration.,



25. At about the time -when the Northern. Rhodesia African

National Congress was having, internal dissension between 

its militant and. non-militant elements, the Nyasaland African 

National Congress was also having similar troubles. Chipembere  ̂

who led the militant wing of the Organization, at first 

admired the Organization's leader, T, D. T. Banda, although 

he thought ho lacked the necessary education to lead the 

Organization durir̂ r that critical period, Chipmbere and his 

fellow rdlitants, M, W, Chiume and D, K, Chisiza, wanted 

Dr. Eastings Karauzu Banda to come and lead the Organisation 

Dr. Danda had left Nyasaland as a boy of 13 for Southern 

Hhodesia6 From there he had gone to South Africa and then to 

the United States where he acquired a number of degrees before 

going to Edinburgh University to study medicine. He qualified 

as a doctor in 1942 and set up practice in London, While in 

the United States he had not taken part in Nyasaland politics 

but he did so when he went to England. During the Federation 

campaign he had taken a prominent part in opposing it with 

the result that xsome British Ministers and European leaders in 

Central Africa fought all the opposition to Federation was 

due to him, He had later left Britain to settle in Ghana

when that country became self-governing. From Ghana he had 

kept in regular touch with Chipembere and Chiurre who 

continuously asked him to return to the Protectorate and 

assume the role of "Messiah," which the people wanted him to 

do. At the general conference of Congress in August, 1957/ 

a resolution had been passed inviting the Doctor to coma home 

and lead the organization. At this same conference a memorandum 

from him on .the question of the resignation of the two Federal 

Members of Parliament had been read, Ihe memorandum was 

decisive in making the conference accept the expulsion of the 

two Memberse In the meantime, the President of the Organiza

tion, T, D. T0 Banda, who had reluctantly supported the 

expulsion of the two Members, had by the end of 1957 completely 

lost favour* with the militant wing of his Organization In 

March, 1950, he was suspended from office for alleged > 

maladministration,^^ In Juno, 1950, as already seen above,

Dr. Banda led a delegation which saw the Colonial Secretary 

in London on constitutional changes. After the talks with 

the Colonial Secretary it was agreed between him and the other 

Members of the delegation (Chipembere, D, K. Chisiza and 

Chief Kuntaja) that he should come to Nyasaland in due course.

69* See above, Chapter 6.

70, Banda thinks these charges were trumped up by Chipembere 
and Chiume in order to have him removed from office0

\
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357
Doctor Banda finally arrived on July 7> 195$. His 

arrival at Chileka Airport marked a new turn in Central 

African politics. At the Airport, as already mentioned else- 

where he was given a broom to sweep away the lb deration,, He 

promised the wildly cheering and dancing crowds that he would 

certainly sweep away the Federation and bring them self-govern

ment* The rrysterious Doctor had c o e d  at last„ From this time

huge crowds at Congress meetings becara the order of the d

Cy the time the leaders of the four Congresses in Central
(72}

Africa went oo Accra in December; 195 &> for the All-African

People's Conference, tho inipact of the Doctor's presence on

the Central African scene had already unnerved the four Central

African Governments» Plans were afoot to deal with the

situation. It ought to be mentioned here that the independence

of Ghana in March, 1957, and the AU-African People's Conference

just referred to above,, inflamed nationalist activity in
(73)

Central Africa as they did elsewhere in Africa0 After the 

leaders had returned from the conference the tempo of nationalist 

activities increased, As mentioned above, a meeting of the 

leaders of the Nyasaland,Southern Rhodesia and Zambia Congresses 

■took place early in 1959® ^ ^

71. For the efforts of Chipembere and Chiume to bring Dr* 
Banda to Nyasaland and his arrival and activities, see 
Cnincl. u'U of 1959j PP. 12 - 14, paras, 26 and 27, 29 and 
30 and 46 - 90o

72. For an account of this conference in relation to events 
in Nyasaland, see ibid., paras. C3 ~ 90c.

73. 2hc Conference in December had. been called ty Nkrunrh 
specific lolly for the liberation movements after he had 
earlier, in April, convened the first conference of 
independent African States, The tone of deliberations
at the December Conference can be seen from the following 
extract from the final resolutions of_the Conference: 
"That the All-African People's Conference in Accra 
declares its full support of all figrfsrs for freedom in 

Africa, to all those who resort to peaceful means of non- 
videncc and civil disobedience as well as to all those 
who are compelled to retaliate against violence to attain 
national independence and freedom for the people 0 Viliere 
such rotailiation becomes necessary, the Conference 
condemss all legislations which consider those who fight 
for their independence and freedom as ordinary crimi nals S/ 
as quoted in ibid,,, para. 03. On the inpact of the 
independence of Ghana on the nationalist movemnet, de 
Smith wrote: "..inevitably tho birth of Ghana has given 
a new impetus to nationalist sentiment, not only in 
British African dependencies but also in African 
territories controlled ty other European powerso" - de 
Smith, S, A. "The Independence of Ghana" (The Modern Law 
Review, Vol. 20, July, 1957)^ PP* 3^7 - 363, at 363 s

74# See letter written by Chipembere to ChiuTiB (published, as 
.Appendix 1 to the Delvin Report) mentioning that George 
Nyandoro (Secretary-General of the S0R. Congress),
Sipalo (Secretary-General of Z,A.N.C.) and Du (this was 
D. K, Chisiza - Secretary - General of the Nyasaland 
Congress) were mseting at a secret venue. This meting 
was later alleged to have planned a mass aero of Europeans, 
an allegation not found substantiated ty the Commission - 
gee Part IV of the Beport*



In February and March states of emergency were declared in

Southern Ehodesia and Nyasaland respectively. In March,

too, the Zambia African National Congress was put out of

operation. Preparations for this clamp down on nationalist
(75)

organizations had teen going on for several months, Dr*

Banda and his top lieutenants were flown to Southern Ehodesia

for detention at Gwelo Prison, Top provincial and branch

leaders were also flown to Southern Ehodesia and detained at

Khami Prison while the bulk of the ordinary members and less

prominent leaders were detained in Nyasaland.as mentioned
(76)

above, Southern Rhodesian leaders were also detained;, 

while loaders of tho Z.A. N„C. were charged, convicted and 

sent to Salisbury Central Prison to^heir sentences. fJhe only 

top leaders who cscaped arrest were Joshua Nkomo, the President 

of the Southern Ehodesia Congress, and Kanyama Chiume, the 

Publicity Secretary of the Nyasaland Congress, who were out of 

Central Africa when the states of emergency wre declared*

A commission, headed by Mr. Justice Devlin was set up

by the Colonial Secretary to inquire into the circumstances
(77)

that led to the state of emergency in Nyasaland, Hie

Commission heard evidence in Nyasaland from free and detained

persons and also in Southern Ehodesia from Nyasaland detainees

(including Dr. Banda) and interested persons. Ihe Commission's 
(70)

Report, published in July, 1959; was an indictment of the 

Nyasaland Government and the Colonial Secretary for the 

conditions of a police state prevailing in the Protectoral^?^ 

Dr. Banda was absolved of responsibility in regard to most 

of the accusations levelled against him ty the Nyasaland 

Government but *his organization as such and some of his 

lieutenants did not escape blame for causing the tension that 

led to the state of emergency0

75* See note 53 above#
76. The Southern Rhodesian leaders were detained together with 

most of the leaders from Nyasaland Except Dr. Banda and 
his immediate lieutenants,

77. See S.l„ No, 624 of 1959 (%"asaland (Commissions of 
Inquiry) Order in Council, 1959) o For the attitude of the 
Federal Government to the Conmission, see, Welensky,
op.cit. . pp, 109-134*

70. Report of the Nyasaland Commission of Inquiry (Cmnd, 014 
of 1959) (London, H.M/s .O., July, 1959). The Report is an 
exhaustive account and gives a good background to the 
political development of Nyasaland,,

79. For a rebuttal of the Commission's charges against the 
Nyasaland Government, see Despatch by the Governor 
Relating to the Report of the Nyasaland Cocmission of 
Inquiry (Cmnd, 015 ’of 1959) (London, H.M.S„0., July, 1959)> 
published at the same time with the Report. Shortly after
wards the Colonial Secretary (Lenncx-Boyd) resigned and 
was elevated to the House of Lords* The resignation was 
timed in such a manner as not to be linked with the Report 
although this conclusion by the public could not be 
escaped,, He was succeeded by Iain Maclecd0



20.
CONSTITUTIONAL DEVELOPMENTS IN NYASALAND FROM

r f 

359 ’

1956 - I960

Having deviated to view the background, a return can now 

te made to the actual constitutional developments that followed 

the 1955 Constitution. It should be noted that that Constitution, 

was not due to expire until May, I960, The Governor, as has 

been seen, had indicated in the face of pressure from Congress 

leaders in. 195& that his Government should be able to formulate 

its proposals early in 1959. The Government was unable to do 

this owing to the circumstances that led to the state of 

emergency and the ban of Congress, On August 24, 1959, the 

Governor announced some interim constitutional changes0 u 

Two Africans were appointed to the Executive Council for the 

first time. The Executive Council was at the same time 

re-organized to give the Unofficial Members a more active 

part in the day to day affairs of government, In May, 1960, 

the life of the existing Legislative Council was extended
Cdx)

pending discussions for a new constitution.

In March, i960, the new Colonial Secretary, Iain Macleod, -who had

succ’ocded . Lennox-Boyd, visited Central Africa,

Welensky had been informed on February 2, by the United

Kingdom High Commissioner in Salisbury that since leaving 
f 02)

Salisbury Macmillan had teen in consultation with Macleod

and that he had decided that Banda should be re leaded

Welensky says the reason given was that it was essential for

the successful outcone of the fbderal Constitutional Boview

that Africans in Nyasaland should see the prospect of a

substantial constitutional advance in the territorial sphere

within the Fbderation and that in order to open such prospect

there must te talks with Banda as a free man. The Fbderal

Government reacted sharply to this information. !,To release

Banda",, Welensky told the British Government, "just when the

Mbnckton Commission is starting work will seriously prejudice

any change it might have had of finding some solutions to our

problems here in the Federation. And for the Secretary of

State to begin separate constitutional discussion iwht Dr,
11 (jU.)

Banda is to make a nonsense of the Commission's work.

Maclecd arrived in Salisbury on March 24 and went to 

Nyasaland on March 29 At dawn on /ipril 1, Dr. Banda was 

released from Gwelo Prison and flown to Nyasaland where he 

had interviews immediately on arrival with the Colonial 

Secretary and the Governor, The release was a slap in the 

face for Welensky who would have wanted Banda to remain 

incarcerated until perhaps after the Fbderal Review Conference,

If Welensky entertained the hope that the Review Conference 

could be held while Banda was in prison, then he was, indeed, 

hoping for an impossibility.

Footnotes ■ over'-page



No British Government at that stage could sit at a 

Conference table to settle Central African constitutional 

matters -without the African nationalists of Nyasaland and 

Northern Ehodesia, The position was, of course, different 

in the case of the Southern Rhodesian Africans,

After talks with all political leaders in Nyasaland,

Macleod flew to Mauritius. On April 14 he announced that

a constitutional conference for Nyasaland would be held in 
(05)

the summer, On May 25 the Governor of Nyasaland was

invited to obtain and submit nominations of the various

groups to te represented at a conference to be held in

London from July 25. The conference opened on July 25 as
(07)

planned and lasted until August 4. The talks, in which

Dr, Banda was the dominating figure, resulted in an agreed 

constitution for the Protectorate, ^ It should be noted that 

at the time the conference took place the whites in Nyasaland 

had already bowed to inevitability of an African majority in 

the Legislative Council and an African dominated Executive 

Council,

The terms of the new constitution were partly brought

into effect ty the Nyasaland (Electoral Provisions) Order in 
(09)

Council, I960, as amended later by the Nyasaland (ELectoral 

Provisions) (Amendment) Order in Council, 1 9 6 0 *^  The two 

measures were enacted to enable the registration of voters 

before the whole Constitution came into force. The whole 

Constitution was brought into effect ty the Nyasaland 

(Constitution) Order in Council, 1 9 6 1 ^ ^  which repealed the 

two Orders above.

00. see Report of the Nyasaland Constitutional Conference - 
Held in July and August I960 (Cmnd, 1132 of i 960) (Lendon,
H.M.S.O., August, I960) para„ %

01. Ibid.. para. 1,
02. For Macmillan’s journey to Africa (deluding Central Africa) 

see Chapter 7 above.
03. Welensky, op.cit. . p. 179*
04. Ibid. . p,100, Welensky writes in his book that the out

going Colonial Secretaiy (Lennox-Boyd) had given a pledge 
that Nyasaland would have no constitutional change until 
after the Review Conference and that when this was put
to Lord Heme while he was addressing the Pbderal Cabinet 
(See Chapter 7 ) on February 21, 1960, Lord Horae said:

"When I get home I will examine those assurances in consult
ation with Iain Macleod, Hit I feel I must point out that 
circumstances in Nyasaland are now different from what 

they wcre  ̂ when lennox-Boyd may have given those assurances i* 

--ibid.. p. 105.
05. Cmnd, 1132 of I960, op.cit.. para. 1,
06. Ibid,
07. Ibid.. para. 3.
00, See Cmnd. 1132 of i960,
09. S.l. I960, No. 2210,
90. S.l. I960, No. 2414.
91. S.l. 1961, No. 13109.



PROVISIONS OF THE NYASALAND CONSTITUTION OF I960

The new Constitution provided for a Legislative Council
(92)

comprising a Speaker appointed by the Governor, three ex

officio members, two official Members nominated try the

Governor, twenty-eight elected Members and such number
( q c )

of nominated fembers as the Governor might appointo Ihe 

ex-officio Members were to be the Chief Secretary, the 

Attorney-General and the financial Secretary;*^ In order 

to be elected as a member of the Legislative Council a person 

was to have the following qualifications: (a) 25 years of age;

(b) be a registered voter; (c) te ordinarily r3sident in 

Nyasaland and to have boon so resident for a period of not 

less than two years before nomination or for periods amounting 

in aggregate to not less than two years during the four years 

immediately before that date; and (d) ability to speak 

English well enough to take an active part in proceedings of 

the Council, A person was to be deemed to have an adequate 

knowledge of English if his mother tongue was SigLlsh or i f  

he possessed a recognized university degree or if he had been 

a Member of the Legislative Council established ty the Order
( 97)

or by the former Legislative Council* Persons other than 

these were to prove that they knew English adequately. In order 

to te a candidate for a lower roll seat a person was to be a 

registered voter under that roll and in order, to be a candidate 

for a higher roll seat a person itfas equally to be a registered
fort)

voter under that roll. Of the twenty-eight elected Members, 

eight were^t^ te elected ty the higher roll anil twenty by the 

lower roll*

As indicated in the last paragraph, the Constitution 

established two rolls - higher and lower* An applicant for 

registration as a voter on either roll was, in addition to 

possessing the specific qualifications for each roll,required 

to be: (a) a British subject or British protected person by-

virtue of connection with Nyasaland, or an African who, 

although not a British subject or British protected person 

by virtue of his connection with Nyasaland, was paying or was 

exempt from paying tax as a Nyasaland African under the 

African Tax Ordinance,^^ or the wife or daughter of such 

person; (b) 21 years of age; (c) at the time of application 

ordinarily resident or carrying on business or employed or 

the owner of immovable property in the constituency in which 

he sought to be registered and had been in addition ordinarily

resident at any place in Nyasaland for a continuous period of

(101) 
two years,

92. & 3,20 & 2 1 (1) of S.l. 1961, No. 11S9. All sections cited 
below are of this Order*

93. S . 20 & 24. 94* SS„20 & 25* 95. SS, 20 & 26*
96. Sf 23. 97* S. 27 (l) & (2)- 9d. S* 27 (3). For
disqualifications, see Sc 2u. The disqualifications were the 
usual ones found in most British territoriesa



In addition to the general qualifications above for a 

person to te registered on the lower roll, he had to have one 

of the following qualifications: (a) literacy in English and 

receipt of incone of not less than £120 for any of the three 

years innodiately preceding the application; (b) literacy 

in English and owernership of immovable property of the value 

of not less than £250; (c) literady in English, My an j a, Yao,

Tumbuka, Ngonde, Tonga, Gujerati or Urdu and satisfaction of 

the registration officer - (i) that his name was on a tax 

register and that he had paid his taxes for the last ten years, 

or (ii) that his name not being on a tax register, he had for 

the last ten years belonged to a class of persons which had 

been exempted from paying tax; (d) was a chief, former chief 

or sub-chief, recognized as such ty the Governor; (e) was a 

native authority or a lumber of a native authority, recogn

ized as such under the Native Authority Ordinance 

was a Member or former _ eriber (either appointed or elected) 

of a District Counci'1 ' 1 1 n • 1 ’ ’ - ■■ ^ - ---- *

headman recognized as such by the Governor; (h-) was a master 

farmer registered on any register of master farmers main

tained by a Provincial Agricultural Officer under the Master 

Farmers Scheme; (i) was a pensioner receiving a pension for 

life paid in respect of past service to an employer or in 

respect of past service to an employer or in respect of injuiy 

received during service; (j) had served in Her Kkjesty's 

armed forces on active service as defined in the Arsy A c t ^ ^  

or had served for a minimum of six yeaips and was no longer 

serving but had not teen discharged for misconduct; (k) wa3 

a University graduate, literate in English; (l) was a woman • 

who had been married for a continuous period of ten yeaips or 

for ten years in the aggregate and was literate in any of the 

languages mentioned above 0

In addition to the general qualifications mentioned 

above, a person seeking registration on the higher roll had to 

have one of the following qualifications: (a) income of not 

less than £720 per year for either of the two years immediately 

preceding the application; (b) ownership of property at the 

tine of application of not less than £1, 500 value; (a) income 

of not less than £430 per year or icmovablc property of not 

less than £1, 000, plus in each case education up to the standard 

of the Nyasaland Education Department Primary Leaving 

Examination; (d) income of not less than £300 for the preceding 

two years or immovable property of not less than £500, plus 

in each case four years secondary education; (e) a university

99, S. 60 (a) and (b), 100, Cap, 159, . ,

101, Cap. 159. 102, Cap. 73. 1Q3. CaP» 100 ’
104• This was the British Army Act (3 & 4 Eliz. 2, C0 10), 

105. S. 5. 5 (d) - (e)

(District Councils)



It will be seen that the higher roll was based on the 

Fbderal ordinary roll. This roll was intended to be dominated . 

by non-Africans and to elect, therefore, non-African candidates. 

Very few Africans would qualify under this roll although in 

some constituencies they could have a decisive vote, enabling 

a European candidate they favoured to win. Ihe fa'°t that a 

person could only stand for a seat of the roll on which he was 

registered caused most of the Malawi Congress Party leaders to 

register on the lovrer roll although they could qualify for the 

higher roll. Cn the otheij hand, the lower roll was intended to 

be an African roll, Ihe inclusion of twelve alternative 

qualifications for this roll was an attempt to retain a 

qualitative franchise while enfranchising most of the adults in 

the country. The arrangement was a compromise betwaen outright 

"one man one vote" and a restrictive lower franchise like that 

of Northern Ehodesia and the Federation (and later that of 

Southern Hhodesia), The most embracing qualification was that 

of having paid tax for ten years. It enfranchised the majority 

of the male pcrsonsof 30 years and over. The franchise was 

therefore, virtually one of adult male suffrage.

The Constitution provfW for an Executive Council of
(107)

three ex-officio Members and seven appointed lumbers. ' The

Members were now to be styled MinistersP"*^ The ex-officio

Members were to be the Chief Secretary, the Attorney-General

and the financial S e c r e t a r y T h e  other seven Msmbers ware

to be appointed by the Governor^’'"’̂  Of the seven, two wsre

to be public officers while five were to be elected Ifenbers
(ill)

of the Legislative Council, * Three of the five were to be 

Members elected ty the lower roll while the other two ware to 

be Members elected by the higher roll^^^ If  the Governor, in 

his discretion, so recommended and a Secretaiy of State approved, 

one of the two appointed officers or both could be replaced 

by an elected Msmber or elected Jfembers as the case might beP"^ 

In appointing elected Msmtors to the Council the Governor was 

to have regard to the composition of the parties in the 

Legislative Council. He was to consult the person or

persons who appeared to him to be the leader or leaders of the 

main party or parties in the Legislative Council.



33. The Governor could in his discretion charge any

Member of the Executive Council with responsibility;,for a 

Government d e p a r t ] ®  nt^"^) He could also appoint ujS >.to three 

Parliamentary Secretaries to assist Ministers^"^ Such 

Parliamentary Secretaries -were to be appointed from members 

of the Legislative Council tut were not to be.1 Members of the 

Executive Co unci l ^ ”̂  If three were to be appointed, at 

least two of them were to be Members elected under the lower 

rollf*^'^ In formulation of policy and in the exercise of all 

powers conferred on him by the Constitution or any other law, 

the Governor was to consult the Executive Council except in 

those cases v\here the Constitution or any other lav; stipulated 

otherwise9̂ ^  The Governor could, however, even in those 

cases vhere the Constitution required him to consult the 

Executive Council, act against its advice a

It will be seen that although Africans were going to 

dominate the Legislative Council, this would not be so with 

the Executive Council, If the Council were constituted as 

laid down, it would have seven Europeans (i . e, • -3 ■' ex-offlcio 

officials, 2 appointed officials and 2 highe^roll non-officials^ 

as against three Africans, Even if the Governor decided to 

give- to the non-officials the two seats for the appointed 

officials and these were given to Africans,, there would be 

parity between Europeans and Africans, It was, however, 

possible (and this was what later happened) for an African ' 

party to sponsor its European supporters for the upper roll 

seats and then, if  they won, to have them fill the two upper 

roll seats, Another aspect was that, as summing the two seats 

for appointed officials we ire not given to the non-officials, 

there would te parity between officials and non-officials. If 

the two seats were given to the non-officials then there would 

be three officials as against seven non-officials„

Ihe Constitution had other provisions which, however,

do not warrant discussion. 2hese provisions concerned the
(122)

offices of Governor, Acting Governor and Deputy-Gcvernor;
(1  ̂ (1 9 f 1

the Public Service; the Judicature; and miscellaneous

matters,, ^ 5 )

Conpared with the Northern Ehodesian 195& Constitution, 

the Nyasaland Constitution was more advanced in some respects, 

less advanced in one or two respects and similar in other 

respects. Beginning with the similarities, it will be seen 

that both Constitutions provided for a higher and a lower roll.

?64

122. S-s, 3 - 5c
123. Ss, 63 - 73.
1 2 4 . Sb0 74  - G4o

125. Ss„ 05 - 09 and 90 - 93.



Both Constitutions intended the lower roll to be predominantly 

black and the higher roll to te predominantly white, 3he 

higher roll was in both Constitutions based on the Federal 

ordinary roll. The object in both constitutions was that the 

higher roll should return to the Legislative Council European 

lumbers and the lower roll African Members, Both Constitutions,, 

therefore, sought to ensure racial representation to a point. 

Both Constitutions, although giving absolute majority to the 

non-officials in the Legislative Council, retained some official 

Members, The Officials were also retained in the Executive 

Council, id though the Members of the Executive Council were 

accorded Ministerial status under both Constiutions, tho 

(Governor remained with vast powers, not only to override the 

Executive Council, but also the Legislative Council. Ihe 

powers of the Executive Council in each case were advisory.

In setting up the Executive Council the Governor was, under 

both Constitutions, to pay regard to the state of the parties 

in the Legislative Council by consulting the leader of the 

majority party.

Several differences, however, existed between the two 

Constitutions. The Nyasaland lower roll was wider than that 

of Northern Hhodesia, Ihe Nyasaland Constitution did not 

provide for cross-voting as did the Northern Rhodesian 

Constitution. VJhile the object in the Northern Rhodesian 

Constitution was to create a multiracial rather than a racial 

majority in the Legislative Council, that in the Nyasaland 

Constitution was to create a racial majority* While the 

distribution of seats in the Northern Rhodesian Constitution 

did not assure even a dominant party like the U,F,P, a majority 

over other parties and the officials combined, that in the 

Nyasaland Constitution assured the dominant party an overall 

majority by making it possible for such party to win all or 

nearly all the lower roll seats. It will be noted that while 

the Northern Ehodesian Constitution gave the majority of the 

elected seats to the higher roll, the Nyasaland Constitution 

had the reverse position. Six officials sat in the Northern 

Rhodesian Legislative Council while only five were to do so 

in Nyasaland, The Nyasaland Constitution provided for no 

nominated Members, Ihe Northern Rhodesian Constitution 

provided for two such lumbers. With regard to the composition 

of the Executive Council the Northern Ehodesian Constitution 

gave a clear majority of one to the non-Officialsc Tne Nyasa~ 

land Constitution, on the other hand, provided for parity 

between the Officials and the non-Officials? unless  ̂tha 

Governor were to decide to give one or both of the two seats 

for appointed Officials to the non-Officials. Tf that happened 

the non-Officials would then have a majority of two over the 

officials.



While the Northern Rhodesian Constitution specifically 

mentioned that two of the non-Official Ministers had to be 

Africans there was no mention of this in the Nyasaland 

Constitution. Ihe inclusion of Africans in the Executive 

Council was assured ty the fact that three of the five non- 

Cfficial Ministers were to be Members elected under the lower 

roll (which was to be predominantly African and, therefore, 

elsct Africans). Ihe Northern Rhodesian Constitution 

mentioned that at least £our of the non-Official Ministers 

should te Members elected on the higher roll. This was 

intended to cover the four European non-Official Ministers, 

There was no mention, however, that the African Ministers 

should be appointed from 1-feubers elected in the special 

constituencies. It was, of course, taken for granted that 

the two Africans would come from such Members or such 

Members and nominated Members. The Nyasaland Constitution 

also reserved two Executive Council seats to Members elected 

on the higher roll. Further, the Nyasaland Constitution 

provided for three Parliamentary Secretaries of whom if 

appointed, two were to be Members elected on the lovrer roll.

The only aspect on which the Northern Hhodesian 

Constitution could be said to have been more advanced is that 

it gave the non-Officials a clear majority in the Executive 

Council not dependent on the Governor's discretion. On the 

other hand, the Nyasaland Constitution was more advanced in 

several aspects;. The lower roll franchise was wider than 

that of the Northern Hhodesian Constitution, The Nyasaland 

Constitution assured the dominant party of a clear majority 

over both the Officials and other parties. As far as African 

advancement was concerned, the Constitution gave the Africans 

a majority of twelve over the European non-Officials and a 

majority of seven over the European non-Officials and Officials 

combined. In the Executive Council the Africans vrere going to 

have three Ministers and possibly five if the Governor did not 

appoint Officials other than those who would be included 

ex-officio. The Northern Hhodesian Constitution allowed 

Africans in the Executive Council. It was clear that the.next 

stage in Nyasaland would be full internal rule by Africans,

On the other hand, Africans in Northern Ehodesia were still 

to fight, not even for a majority, but for parity in the 

Legislative Council and the Executive Council,

A year elapsed after the conclusion of the Nyasaland 

Constitutional Conference on August 4 tefore the elections 

were held. After the Conference the Colonial Secretary wanted 

the Governor to bring Dr. Bandaand, if  necessary, one of his 

colleagues into the Government, When this idea was put to 

the Federal Prime Minister he opposed it and argued that the 

Doctor should wait for the elections, Ihe plan was not carried

ou£«__ ___________________ ---------------------- -



36. ELECTIONS UNDER IHE MEW CONSTITUTIONS

Two things must first bo mentioned befioro dealing with 

the elections under the new constitution and the Government 

formed thereafter. Ihe first is that after the ban of the 

African National Congress a political vacuum v;as created 

among the Africans for nearly a yearB In August, I960, 

however, Orton Edgar Chirwa (Nyasaland:s first African 

advocate and later Minister of Justice and Attorney-General 

of the country) was released from Khami Prison in Southern 

Rhodosia and flown to %  as aland. He was alloived to organize 

a new party without holding meetings since emergency regula

tions were still in force. In this ho was helped by the then 

nineteen year old Aleke Banda who had toon arrested from 

Inyati Secondaiy School in Southern Ehodesia (where he was 

doing Form IV), detained at Khami Prison and then deported 

to Nyasaland,. Dr. Banda later alleged that Chirwa had been 

encouraged to organize a new party so that he could replace 

him but that Chirwa had refused to do that, The new 

organization ms called the Jfolawi Congress Party, Although 

people had at first hesitated to join it, (^26jonce they were 

assured that the party had the blessing of Dru Banda and 

that Chirwa did not intend to replace the Doctor, the 

membership soon rose to a million, 3hc leadership of the 

organization was handed to Dr, Banda soon after his release 

and he went to the constitutional conference in July, I960, 

as leader of the Malawi Congress Party* Hie second thing is 

that when Dr, Banda was released on ,4pril 1, I960, his 

lieutenants were not released with him, They remained in 

Southern Ehodesian Prisons but were later flown to Kanjedza 

Prison in Nyasaland where scores of other detainees were

still held.. In September, 1960, the Commonwelath Relations
' 127)

Secretary visited the Federation,' While he was visiting

Nyasaland he informed Welensliy that the remaining Nya^Land 

detainees should be released. Zelensky opposed this as these 

were considered more dangerous, If let loose,, than Dr, Banda, 

There was also a rumour that Chipembere, Chiume, the two 

Chisiza brothers and other top men did not like tL? Constit- 

ution their leader had accepted^ £iis made the possibility

of violence if  they were released more real. In spite of 

Vfelensky's opposition the detainees were released on September

20, I960, and driven straight to the General Conference of the 

Malawi Congress Party which was taking place at the time,

126, Chiume (who was then in London) had, in fact, accused 
Chirwa of wanting to replace Dr. Banda and urged people 
not to join the party. He had reminded the people of 
Chirwa’s past. Chirwa had in the early fifties led, 
togehter with C. J. Matinga, the Progressive Association 
which favoured Federation. Chiume later corrected the 
position when he knew that the party had the blessing
of Dr. Banda,

127. See above, Chapter 7®



37. HiG elections took plaoo in AuguDi}, 19^1 » liio IfelaWi

Congress Party contested all the twenty lower roll seats 

and supported some Europeans contesting the higher roll seats.

In some lower roll constituencies Malawi Congress Party 

candidates were opposed by candidates of the Christian 

Liberation Party led ty T„ Dt T, Banda (ex~President of the 

Nyasaland African National Congress - see above) and others.

On August 15 the results were announced* The Malawi Congress Party 

had won all the lower roll seats., receiving 94$ of the total 

votes cast. Its supported candidates had also won two of 

the higher roll seats. Ihe results were5 therefore,, Malawi1 

Congress Party - 22; United Fbderal Party - Independents:

—  I.(l29)

In accordance vdth the Constitution the Governor 

consulted Dr. Banda before appointing the non-official 

Ministers. Ihe two appointments to be made from persons 

elected on the higher roll were given to the two Europeans, 

who had been supported by the Malawi Congress Party. The 

three appointments to be made from persons elected on the 

lower roll were given to Members of the Malawi Congress Party 

elected on the lower roll, Ihe Governor decided not to 

appoint to the Executive Council Officials other than those 

who would hold 1-Unis tries ex-officio. Tne two Ministries 

which would have^d&d by such officials were given to lower 

roll Malawi Congress Party Members. Dr. Randa took the dull 

(but most inportant in a country which is dependent on 

agriculture) Ministry of Natural Besources, Ihe Government 

turned out to contain only Malawi' Congress Party Ministers 

apart from the three ex-officio Ministers, The United 

Fbderal Party thought it had been trickedo It had expected 

to get two or more Ministries. Ihis would have occurred had 

the Malawi Congress Party not had its supporters elected to 

the higher roll seats. Having failed to enter the 

Executive Council through this provision the United Fbderal 

Party thought the Governor should have given it the two seats 

to which he had decided not to appoint officials. Hie 

Governor could have done this. He must, however, have conr- 

siderod that the Executive Council would run better with two 

segments (official; and Malawi Congress Party) than with 

three - two of which (U.F.P. and M.C.P.) xvould be hostile to 

each other. The swearing in of the new Government marked the 

end of the era of European dominated government in Nyasaland 

and the beginning of African domination.

123. Dr, Banda had, when invited to the Conference, taken
the stand that he would not go unless his followers were 
released from detention. He did not, however, continue 
to insist on this, perhaps after clearing the ratter 
with his lie utenants.

129, For a full account of this election, see Mair, L0 P.,
Ihe Nya^Land Elections of 1961 - (London, Athlone. 1962),



The creation of an African dominated Government in 

Nyasaland could not fail to have immediate effects on the 

nationalist movement and the general political position in 

neighbouring Northern Rhodesia. The British Government 

could not reasonably withhold from the Africans of Northern 

Rhodesia vrtiat it had given to the Africans of Nyasaland. The 

situation in Northern Ehodesia was* of course, more complex 

than that in Nyasaland. Ihe re was a bigger and more 

vociferous European population in Northern Rhcdesia and the 

Pbderal Government was likely to take a tougher stand 

against changes there than it had done in the case of Nyasa

land.

EVENTS PRECEDING THE NORTHERN RHGDESIAN CONSTITUTION OF 1962

Inverting to the situation in Northern Rhcdesia, it 

should te mentioned first that when the Zambia African 

National Congress v/as banned and Kaunda, Sipalo and Kapwepwe 

were jailed, the African National Congress could not fill 

the political gap that had been left by the banned 

organization. The fact that tho African National Congress 

carne out with only one seat under a Constitution Nkumbula 

had thought was an advance, discredited him and vindicated 

the jailed Z.A.N.C. leaders. Instead of joining the African 

National Congress, the ex~2, A.N.C„ numbers (together with a 

few other small groups which had sprungup after the ban of 

Z.A.N.C.) formed the United National Independence Party in 

the same year the organization was banned (1959). The 

territory's newly qualified and first African advocate,

Mainz a Chona, who had just returned from Britain, became 

the new organisation's President* Being of unknown political 

views the Government did not interfere with him0 As happened 

in Nyasaland when the M,C,P. was formed, people were hesitant 

to join the organization until they were assured that the 

three jailed Z.A.N.C. leaders would lead the organization 

when they came out of jail. When the three leaders were 

released they assumed their former positions - i 3e0 Kaunda 

became President while Sipalo and Kapwepwe became Secretary- 

General and Treasurer-General respectively.

Mien Maclcod cane to the Fbderation in March, 196

he saw, among other leaders, Kaunda and invited him to

visit London for talks^-^l) Kaunda saw .'Madleod on May 20

and after that meeting Macleod wrote Welensky, indicating
(132)

his constitutional ideas fcr Northern Rhodesia,. Later

Macleod again wrote Welensky, saying he wanted to promise

before the Pbderal Review Conference that he would hold a
(133)

constitutional conference for Northern Rhodesia in 1.961,

Footnotes 130 - 133 on page 370



In reply Welensky reminded Macleod that he was breaking a 

pledge ho had ms.dc at Lusaka Airport on March 29 (i960) to 

the effect that he would not amend the Northern Hiodesian 

Constitution before the Federal ftevicw and that if a conference 

were held in the noar future, Kaunda would demand a lower 

franchise like that granted to Nyasaland^ 4 )

The Secretary of State’s difficulty was that Africans 

wanted their political position advanced before the Federal 

Review Conference, Ehcouraged by the advanced constitution 

already given to Nyasaland and Kenya they were determined to 

get the same advance before the end of the year (1960)P On 

the other hand, the Pbderal Government, already faced with a 

constitution in Nyasaland which was going to give the Africans, 

when implemented, a majority in the Legislative Council and 

a large say in the Executive Council, did not want its 

position complicated further by another Nyasaland-like 

Constitution in Northern Rhodesia, at least before the Review 

Conference, It was, therefore, determined to see that such 

a position did not arise.

Despite the Pbderal Government's opposition^ '^^h e  

conference q^ened in London in December, I960, simultaneously 

with the Fbderal Review Conference. The Conference had been 

preceded by dis/cussions in Lusaka between the Governor and 

the various political groups# Opening the Conference, the 

Colonial Secretary told the delegates:

nGur purpose at this Conference is to try to find ans 
agreed basis for the next phase of constitutional 
advancement in Northern Rhodesia, As with any major 
step in the political evolution of a country, the 
solution which we seek must on the one hand meet the 
natural aspirations of the peoples of the territory and 
on the other provide for maintenance of stable government 
and an efficient and developing administration.11 (135)

Ihe Secretary of State outlined the points which the delegates 

were to take into account in their contribution to the 

Conference.

130. See above, Chapter, 7.
131* Welensky, op.cit. , p. ISC,
132. For a sumnary of Macleod's letter on his meeting with

Kaunda, see Ibid. , pp. 196 - 197; for a summary of
Maclood's ideas on Northern Rhodesia, Nyasaland and the 
Pbderation, see Ibid., pp. 197 - P'or Welensky's
reply to Macleod’s letter, see ibid„ pp. 199-200o

133. Ibid. . p. 271.
134. Ibid.
134a. See Chapter 7.
135. Northern Rhodesia Proposals for Constitutional changes. 

I960 (Cmnd. 1295 of 1961) (London, H.M.S.O., February, 
19&1) Para. 26



The points wore:

(a) Increase of African seats,
(b) A broadly based qualitative franchise - not one

man one vote and not leaving the position as it was,
(c) That though the Governor was to remain with ultimate 

responsibility and ex-officio members were to remain 
on the Executive Council, the composition of the 
Council should in the next phase reflect generally 
the composition of the Legislative Council,

(d) That the Governor should retain some powers of 
nomination of ftfembers to the Legislative Council,

(e) That since the Conference should have an eye on 
future constitutional developments towards self- 
government, it should think in terns of a Dill of 
Rights and a Council of State for the safeguard of 
minority interests in tho future,

(f) That it vas necessary to give chiefs some special 
place in the Central Councils of the Government,(136)

Reaching a solution was not going to be an easy thing 

owing to the divergence of the views held by the different 

parties to the Conference, The United Federal Party opposed 

an increase of African Members and widening of the franchise, 

Ihey favoured African representation to be increased ty the 

bringing of chiefs into closer association with the Govern

ment, They stood by the 1950 Constitution and argued that 

individual merit as found in the 1953 Constitution should 

continue to be the criterion for political and economic 

advance, Ihe Party further argued that politics should 

develop on party and not on racial lines; that political 

develqjment should be evolutionary and that Northern Rhodesia

should be granted self-government on the 1950 Constitution 
(137)

and franchise, ' It should be noted that the self-govern- 

ment the Party was calling for was one in which Europeans 

would dominate the Government, Ihe Dominion Party argued 

that increasing African representation and widening the 

franchise would mean a departure from the policy of
(13$)

non-racialism, partnership and evolutionary advancement;

It was rather ironical for the right wing Dominion Party to 

speak of multiracialism and partnership. The reason for this 

is not hard to find, Ihe Dominion Party was no longer under 

any illusions that the policies it stood for had ceased to 

be practical politics, given the course that had been set for 

the country, It made more sense, therefore, to argue in 

favour of retaining the existing Constitution which would 

guarantee European control for son© time. Ihe Liberal Party 

accepted the broad principles of the Secretary, It, however  ̂

wanted two more principles added. The first was that Europeans 

should*accept African majority rule as ultimately inevitable 

while the second was that Africans, on the other hand, shouM 

accept that majority rule would te attained ‘'in an orderly 

sequence through a period of peaceful, planned trnasition 

of power." (-*39)



The Chiefs 1 representatives advocated an African majority in 

both the Legislative and the Executive Councils and a franchise 

based on universal adult suffrage They accepted the

principle of safeguards for the minorities Gn their role

under the intended Constitution, they suggested that the chiefs 

should be associated -with the work of the Legislative Co^tnMl,

The two nominated lumbers, L,H, Ngandu (an African) and V,D, 

Mistry (an Asian) also urged majority rule. ^ 3 )

Ihe two African nationalist organizations - the United 

National Independence Party and the African National Congress

—  demanded an African majority in both the Legislative 

Council and tho Executive Council and a one man one vote 

franchise, Jhese demands were the same as those put forward 

by the Chiefs1 representatives. The United National Independ

ence Party accepted a non-racial approach to constitutional 

development and that such development should be evolutionary, 

allowing a transitional period "so long as this was not made 

an excuse for delay in granting African demands,11 It also 

agreed that discussion towards self-government should begin 

provided it was on the basis of majority rule. The Party, 

however, rejected the viewpoint that the Governor should 

continue to exercise powers of nomination of Members -co the 

Legislative Council. It also rejected the principle of parity 

as being ten years behind the t i m e , , I h e  African National 

Congress also accepted the principle of non-racialism but 

condemned the 195^ Constitution as perpetuating white supremacy. 

It proposed a Legislative Council of 75 Members with 16 

reserved seats for Europeans and that the Governor should 

continue to preside over the Executive Council, with Ministers 

continuing to be responsible to him,

The British Government did not table its proposals at 

this stage. It only advanced the principles on which the new 

Constitution would be based. Ihis first stage of the Conference, 

therefore, closed after a brief sitting with only the views of 

the various groups from Northern Rhcdesia having been given,

Ihe Conference was to reconvene in the New Year,

On January 3, 1961, it was announced that the 

Conference would reconvene on January 30, On January 9> the 

British Priire Minister sent a message to Welensky containing 

the British Government's intended constitutional scheme for 

Northern Rhodesia and asking him to give his frank views on 

the matter0



Tho scheme envisaged(l) a Legislative Council of (a) 30 

elected Members - 15 Africans and 15 whites or 16 Africans 

and 14 whites; (b) 6 nominated officials and 2 or 3 

nominated non-officials (including one Asian), with some 

representative but non-voting chiefs; (2) an Executive 

Council of 4 Officials, 3 African and 3 European 

non-Officials, assisted perhaps ty 3 Parliamentary Secretaries 

(race unspecified) who were to te Msmbers of the Government 

but not of the Executive Council; and (3) a franchise which 

by altering the qualifications for both ordinary and special 

rolls was to produce an African electorate of about 100,000. 

Macmillan added in the message that he favoured, for the . 

elected Members, the 16 Africans and 14 whites ar£ar)jg2ment.

Welensky opposed the whole scheme as a sell-out of the

Northern Fihcdesian Europeans and a prelude to the breakup

of the Fb deration. Ch January 14 (1961) he wrote to Macmillan

on the scheme: "It will drive Southern lihodesia out of the

Federation, Ihe electorate in Northern Rhodesia is veil

aware of this and in any case they are no less opposed than

Southern Rhodesia to,..African control of the Government in

Northern Ehodesia, Fbeling is running extremely high.,.

Little will be required to spark off serious trouble..,.I
(1L H ̂

cannot overemphasise the dangers of the situation."

Macmillan in reply refused to alter the proposals. Vfelensky 

wrote again on January 26 saying the proposals were no batIs 

for negotiations in which he or his party could participate 

and that going on with the Conference would be disastr&ui^ 

Welensky wanted the Conference postponed until the matter had 

been discussed f u r t h e r F a c e d  with Welensky^ threat 

not to participate in the Conference, Macmillan despatched 

Sandys to the Fb deration to talk to Vfelensky and asked 

Macleod not to table his proposals for a few days. Vfelensky 

got no concessions fwom Sandys except that if  the Fbderal 

Government wished (since it was not directly represented at 

the Conference) it could send a representative to watch over 

developments. ^ 0 )  vfelensky accordingly sent his Minister 

of Law, Greenfield, to work together with the leader of the 

United Fbderal Party in Northern Hhodesia, John Roberts.

(151)
The Conference resumed on January 30. On January 25 

the Colonial Secretary had asked the Governor to inform the 

delegates that because of their divergent views it was 

necessary for the groups to hold separate discussions before 

he tabled his proposali}"^ Ihe United Fbderal Party and 

the Dominion Party boycotted the resumed conference, although 

John Roberts stayed in London to watch over developments

146. Vfelensky, op.cit.. p. 291.
147. Ibid.. p. 292.



43. Tho United Fbderal Party perhaps vranted to force a postpone

ment of the Conference, 'Unis, hovrever, turned out to be a 

miscalculation since the Secretary of State decided to go 

ahead with the Conference despite the boycott. The Secretary 

of State, it will be noted, had corap lied with the provisions 

of ParaGraph 30 of the Report!"1-'^ of the Fbderal Conference 

of January, 1953, which required the views of the fbderal 

Government to be sought tefore Her Majesty was advised on 

constitutional changes in the territorial sphere^'^  Ihe 

Conference -was adjourned to February o soon after resumption 

in order to allow the Secretary of State to hage separate 

discussions with the various groups (-^6)

Welensky- sought to go to London himself to influence 

things. Although Ifecleod had no objection to Welensky’s 

coming, Macmillan- had. Macmillan thought it would be better 

i f  Vfelensky come in March, shortly before the Prime Minister’s 

Conference and not solely for the Northern Rhodesian 

constitutional problem.^^ It should be noted that the 

British Government was already acting "unfairly" to parties 

other than the United Federal Party by giving a great deal of 

attention to the Fbderal Government, which was not a direct 

participant in the talks and in spite of the boycott of the 

Conference ty the U.F.P. The reasons for this were no 

doubt the apprehensions it had about the extent to which 

Welensky might go to block the introduction of the intended 

Constitution, These apprehensions appeared to be confirmed 

ty the fact, that at this time reports began circulating of 

British troop-carrying aircraft arriving at Nairobi, The 

fbderal Government sent an aircraft of its Air Force to check 

on the reports and on receiving confirmatory information 

brought by the crow a decision was taken to prevent the land

ing of British military aircraft in the Federation by rolling 

drums at all airports if  necessary. Welensky, it appears,

was, in fact, contemplating a major political step.

151. Cmnd. 1295 of 1961, para. 13 j Welensky, op .'cit I. p. 293*
152. Cmnd, ibid. . para. 14.
153. Ibid: Vfelensky, ibid.
154. Cmnd. 0573 of 1953, op.cit.
155. Cnnd. 1295 of 1961, op. cit. . para. 14.
156. Welensky, op. cit.. p. 293.
157. Ibid., pp. 293 - 4.
153* Ibid. . pp. 296-7, Welensky says Macmillan later told

him. that the troop movements were in anticipation of 
violence in Northern Khcdesia ty the Africans after 
announcement of the proposals and that the British 
troops .wore j in.^actj intended ij© • help Federal ̂ troops. Welensky 

'was not' convinced by this'explanation which was tendered

159. Ibid. P. 290.
160. Ibid. pp. 293; 299-300.
161. Ibid. p. 300.
162. Ibid.
163. Ibid,
164. Ibid. p. 301.



ftumuuwB vMitfo pyj;̂ ia«fc that ha iwiowloa bo eltiftlflLKm Itt&Bptllitltyt

unilaterally and to arrest the Governors and senior officials of 

Northern Ehodesia and Nyasaland shortly before the declaration, 

Welensky himself did nothing tc dispel these rumours, which 

were strengthened ty the fact that he had previously talked 

of a Boston Tea Party. In fact, when Greenfield 

telephoned from London to tell him that Macleod would go 

ahead with his conference and that John Roberts should stay 

in London to the bitter end, Vfelensky uttered words which 

suggest that he intended to take a rajor decision if Macleod 

were to go ahead. He records in his book that he told 

Greenfield:

"You do that Julian, And if there is the slightest 
hint that Macleod is going to table proposals which 
we can’t accept, let me know. Then I ’ll recall 
Parliament at once and I 'll  do something else I 
can’t talk to you about on the ’phone,11 (159)

The conference did not resume on Bbbruary 0 as expected#

It was again postponed' to no fixed date, Ihe African 

nationalists, aware of the fact that all the delay was due to 

the manoeuvres of the Federal Government and submission to 

them by the British Governrant, threatened that unless the 

Conference went ahead imnediately and met African aspirations, 

there would te trouble in Northern Rhodesia^^ This threat 

was not an empty one for back in Northern Ehodesia the 

situation was simnering with potential trouble as the Afrioans 

waited for the results of the Conference,

On February H ,  in a bid to further placate the feelings

of the • Fbderal Government, Macmillan sent two alternative

schemes to Welensky which he said were not acceptable to

extremists and that the extremists would reject them probably

causing disorders in the countryi'^3^  Welensky was asked to

give the schemes imnediate consideration as the conference
(162)

was to open on Pbtruaiy 14. The latter, however, rejected

both schemes and added that implementation of any of them 

would kill the Sandys-Whitehead agreement (i.e, the Southern 

Ehodesia constitutional agreement which had just been 

arrived at) and would make Whitehead pull Southern Ehodesia 

out of the Fcderation,^^ Welensky sought to go to London 

but was told by the Commonwealth Eelations. Secretary that
(1/o\

the Prime Minister did not favour the idea. On fbbruary

12 and 13 Sandys had last minute talks ty telephone with 

Welensky and informed the latter that Macleod would address 

the Conference that week and that at the end of the Conference 

a statement would be issued which, without providing the 

details, would refer to three elements which would be 

embodied in the new Constitution - equal nunhoj- of Msml.ers 

elected ly lower and upper rolls and a number of national 

scats, candidates of which were to obtain support from both 

roll's* v'-' vi .

Vi-.



45« A Dill of Rights and a Council of State would also bo

mentioned in the statement!

The terns of the intended statement rather molli^i^' 

Vfelensky who thought it met him on two points - that the 

method of electing national Members would be examined later 

and that the upper roll franchise -would not be lowered!"^

On Jbbruary 14 Maclecd made his address to the Conference, 

Welensky says Whitehead and he were shocked when they 

received copies of the address. It contained departures 

from what Vfelensky and Sandys had agreed upon regarding the 

election of tho national Members. Welensky and Whitehead felt 

that the plan as announced would result in complete African 

control of lower and national seats and considerable 

representation in the Upper roll seats, giving the Africans 

not parity but majority rulef1^

The conference ended on February 17 without agreement

on the major issues. The British Government consequently

put forward its own plan, Cn Fe bruary 21 Macmillan informed

Welensky that a statement on the Dritish plan would be made

that afternoon in the House of Commons, At an interview that

afternoon between the British High Commissioner, Metcalfe,

and Welensky, at which Whitehead and John Roberts were

present, Welensky told Metcalfe:

"Xour Government are determinded to go ahead with their 
constitutional proposals for Northern Rhodesia, ignoring 
the advice we’ve given. I must make it quite plain that 
these proposals are completely unacceptable. I shall take 
no action until I know that they have been tabled. Then 
I shall immediately issue a statement explaining why they 
are unacceptablej I shall recall the f̂ederal Assembly 
as a matter of urgency; and in view of the potentially 
dangerous security situation and the need to mintain 
order, I shall call up a considerable number of troops,
I insist that your Government understands that the 
responsibility for whatever happens is theirs. Vfe have 
done our best to be reasonable.M (167).

Jfetcalf replied:
"I feel it is my duty to point out that my Government 
has been at considerable pains to try to meet views of 
the various groups in Northern Rhodesia. The proof 
is that the scheme is also unacceptable to U.N.I.P. 
and A.N.C. But I still believe it can be made to work 
with good will on all sides. The consequences of the 
actions you contemplate will be extremely serious.
However, I must accept the fact that the decisions have 
been taken, and I have no alternative but to inform cy 
Government at once, '1 (l6 ft)

I65. Ibid. 166. Ibid.
167. Ibid. . p. 303. Welensky's statement about his intention 

to call up troops was ambiguous. It could have been in 
anticipation of violence by Africans or merely to intimi
date the British Government. However, since he also 
intended to recall the Fbderal Assembly, there was more 
reason to believe that both the recall of the Assembly 
and the call - up of troops were intended to enforce a 
major decision by the Fbderal Government - likely a 
declaration of ind&pon (fence* When this statement is read 
with Welensky’s words to Greenfield on the telephone 
already quoted above and his statements about a Boston 
lb a Pr.rt.yy, the conclusion is i:i?/le stronger.

I'SS* _Tbid«_« pp* 305-4*



Ihe Secretary of State for the Colonies made his

statement as scheduled^^and a White Paper^^^containing

the proposals was released at the same time. The proposals

provided for a Legislative Council composed of three elements

- (a) Members elected ty voters on the upper roll, (b)

equal lumbers e lee tod ty voters on the lower roll, and (c)

lumbers elected ty national constituencies covering the

whole country. Expected number of Mergers for each segment

was put at 15 Both the upper and lower rolls were to

vote for their respective Members separately, Ihe national

scats vcre, however, to te elccted ty both rolls combined.

For a candidate to be elected in a national constituency he

was to obtain a proscribed minimum percentage of the votes

cast ty voters of each roll, Ihe votes on each of the two

rolls vie re to be equalized by averaging the percentage of

votes cast on each roll which was secured by each candicta?ê

Ihe upper roll seats were to be predominantly in urban areas
(173)

and the lower roll seats in the rural areas. In addition 

to elected Members there were to be up to six officials and 

such nominated Members as Her Majesty might from time to . 

tins direct ty instruction through the Secretary of S t a ^ I^  

Ihe powers of nomination vrere to be usod sparingly and no 

more than one or two were envisaged to be appointed 

Ihe Governor was, however, to retain this power and to 

exercise it to ensure the maintenance of Government during 

atnormal times

The division of the Legislative Council into three 

segments and the provision of national seats were intended 

to "achieve the objective of securing substantially increased 

African representation in the Council, while maintaining the 

principle of a non-racial political approach in which 

political parties (were to be} obliged to seek support from 

both races'^177'1

The Executive Council was to consist of three or
(17$)

four officials and six non-officials. The Council was

to be under the chairmanship of tine Governor and was to be

advisory to himf^7^  Collective responsibility of Ministers

was to te maintainedi^^ In choosing unofficial Ministers

the Governor was to consult and pay due regard to the person

or persons who commanded the widest support in the Legislative 
(l£l)

Council, The Council was to include at least two

African and two non-African Members of the Legislative 

Council, Ihe Governor was to have the power to appoint

both official and unofficial ffembers of the Legislative 

Council as Parliamentary Secretaries, Tho Parliamentary

Secretaries were not to be ^bribers of the Executive Council 

but were to support the Government in the Legislative 

Council,

Footnotes 169 - 1^4 on page '378,



47. 0 Tho plan did not, have de. tails un tho franchise, bat the

upper and lovrer rolls vrerc to te. maintained,' The existing 

qualifications for the upper roll v.crc to te maintained but 

a few qualifications vjero to te added to enable between

1,500 and 2, COO Africans to qualify on that roll^u^Major 

changes wore, however, to te made to the lower roll 

qualifications to include hereditary councillors, depart

mental councillors to native authorities, any .nember of a 

native authority, headmen of registered villages, nefibers of 

native courts, pensioners in receipt of raonthly or annual 

pension, ex-servicemen viio had seen sor'.dee or vho had 

completed regular engagement, registered no as ants or improved 

farmers and wives of all those. In each of these cases,

literacy enabling tho applicant tc fill the form of
(l06)

registration in the vernacular was to te required, Som 

of these cla@&s of persons qualified under the existing 

lower roll. Ihe final qualifications for both rolls will bo 

given below.

The Conference had .agreed to a Dill of Rights and to 

a House of Chiefs, The House of Chiefs was to be coup osed 

of chiefs from all the provinces, including Barotseland.

Ihe manner of Darotseland13 representation in the House was 

to be discussed later with the Paramount Chief but the con

ference had agreed on the representation from the other 

provinces as follows: Northern Province - 4; Southern

Province - 4; Luapula Province - 3j 'Western Province - 1; 

Eastern Province - 4j Central Province - 3j and Norther 

VJestern Province - 3e Tho Chiefs from each province wore 

to te elcted ty an electoral college of all the chiefs of the 

province0

37S

169. Statement by the Secretary of State for the Colonies 
on Proposals for Constitutional CharyfcT"(Northern 
Rhodesia) [Cmd. 1301. of 1961) [London,H.M.SO., 
Feburaxy, 1961),

170. Cmd, 1295 of 1961.

171- Ibid,. para* 17.

172. Ibid,, para0 10.

173. Ibid.♦ para* 20.

174o Ibid., para. 21.

175, IbidL.

176. Ibid-,

1770 Ibid., p ara. 19.

170* Ibid,. para, 24.
179, Ibid*1 para. 25.
10O. Ibida
101. Ibid,
102. Ibid.

103. Ibid.
104. Ibid.
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They wero to hold their bo ate for threo years* Although 

chiefs "were to be permitted to stand for election to the 

Legislative Council, membership of the House of Chiefs was 

to bo incompatible with that of the Legislative Assembly, A

Chief was to lose his membership of the House of Chiefs if
(1^7)

he ceased, to be a Chief; The functions of the House of

Chiefs were to include tho examination and discussion of

legislation put before it by the Governor. It could also

discuss i.iattcrs of its own volition on the certificate of

the Governor made after consultation with the Chairman of the
(lGfi)

House that the mttor was one of public interest,

Ihe details to the plan were to be finalized in Lusaka

between the Governor and the various groups concerned, Ihe

plan as a whole did not automatically apply to Barotseland.

It was to do so only after talks with the Paramount Chief,

Reactions to the proposals from both Africans and Europeans

were condemnatory. The day following the announcement of the

plan all the United Federal Party Ministers in the Northern

Ehodesia Government, no doubt on the instigation of the

Federal Govomment, resigned, Ihey were immediately replaced

by nominees of the Governor from the Liberal Party, Perhaps

the United Federal Party expected the Government or at least

the administration to collapse as a result of their action.

Ihe step later appeared to be a miscalculation as the Party's

Northern hhodesia wing was no longer able to influence things

from a position of strength. Perhaps the Governor was

relieved to be rid of them as their presence, while so hostile

to the proposals, would have no doubt adversely affected the

administration, Vfelensky mobilised four units of the army

and defiantly invited the British Government to send its 
(l09)

troops,v ^7J Humours that he was about to declare unilateral 

independence increased and no effort was made to dispel them, 

Ihe African nationalists, on the other hand, also denounced 

the proposals as falling £ar short of their demands. They saw 

the plan as a conspiracy by the British and Fbderal Governments 

to thwart African aspirations. They criticized the arrange

ment of working !out the details in Lusaka as they feared that 

the United fbderal Party and the Fbderal Government would very 

much influence matters. The Chiefs accepted the proposals as 

a workable temporary measure,

157, Ibid., (Cmnd. 1295), Annex IV.
103. Ibid.
Iu9. MxLford, op,cit. t p, 23*
190. Ibid. . p. 23.
191. vfelensky, op.cit.. pp, 304 - 5.
192. Milford, op.cit.. p. 24«
193. Ibid.
194* Ibid. see interview giv^n to The Northern Hews by 

John Roberts in the issue of June 16, 1961.
195, rinlford, (v ,.c it . , p. 25, 196* Cmd,. 1423 of 196l*„_....... .



Ihey had -eve ry' Teas on. to eccep't^th^-proposals-.-• ^hay~iiad-___

gained a House of Chiefs - -which was more than they had 

expected.

The stand taken ty the Federal Government apparently

unnerved the British Government. Ihey immediately started

a new round of discussions with Vfelensky, When Vfelensky

went to London in Karch for the Prime Ministers1 Conference

JYlacmillan as ted him to put forward proposals £^1) in the

meantime the Govc-rr.or was conducting discussions with the

various groups in Lusaka; By May rumours began to circulate

that the British Government intended to alter their plan to

accommodate the United fbderal Party, Early in June Sandys

came to the Federation to finalise the remaining aspects of

the new Southern Hhodesian Constitution. It was rumoured

that he had brought with bin a new plan for Northern Ehodesia

Ihe rumour was strengthened ty the visit of the Northern
(192)

Rhodesian Governor to Salisbury vhile Sandys was there.

The United fbderal Partyrs objections at this stage concerned 

mainly the national seato and the upper roll Totes in the 

election of national candidates* They wanted the removal 

of the provision that national candidates should get support 

from each roll,, Ihey argued that this was inconsistent with 

the Colonial Secretary’s objective that parties should seek 

support from both races u Ihey wanted the provision altered 

and replaced ty the requirement that candidates should 

obtain a minimum percentage of the votes cast ty each race. 

With regard to upper roll votes the Party wanted their.value 

enhanced so as to count more than the lovrer roll votes,■ It 

also advocated that half of the national seats should be 

reserved to Whites

Ity the middle of Juno it had become clear that the
(194.

British plan would be changed2 Kaunda threatened to

unleash his party’s master plan - 11 non-violetit action

campaign" aimed at destroying the federation. He warned

the Colonial Secretary that if he accepted the Sandys -

Vfelensky plan, there would te untold strife, chaes and
(195)

bitterness in Northern Ehcdesia.

On June 26 new proposals were published in a White 

Paper, Major changes had been nude to the February

plan with regard to national seats, Ihe Governor stated in 

the White Paper that because of the anxiety expressed ty 

certain political groups that under the February plan it was 

possible for all the national seats to be v»a ty one race, 

thereby creating great disparity of racial representation , 

in the Legislative Council., it had become necessary that 

four of the proposed seven double ftbmbers National Const- 

ituence 4es should be made to return one European Member 

and one African Ifombero

Footnotes on previous page-o



Tho fifteenth Bc.ticnal seat wqs to be reserved for Asians 

and Coloureds -who wre to vote separately in a special 

national constituency covering the whole country. Ihe 

second anxiety mentioned by the White Paper as having been 

expressed was that the minimum per coutage' requirements 

could lead to frustration of the national seats and that it 

could be possible for a candidate to win with a small 

minority of the votes. 2he Governor dealt with this anxiety 

in several ways, First, where an election was frustrated 

in a national seat, only one bye-election was to te held 

under the same regulations. Secondly, regarding the 

possibility of a candidate being returned on a minority 

vote, the Governor pointed out that although tho enphasis in 

the national seats wos placed on obtaining support fron 

both races and not necessarily on accumulation of the 

majority vote, he had, to ensure that a candidate had 

substantial support from at least one section of the 

community, added the qualification that candidates must 

obtain at least twenty per cent of the votes cast on one or 

other of the rolls,

Ihe new proposals also altered the minimum percentage 

requirenents of the February plan. The reason for this 

change was given as the fat that under the February plan 

a candidate would have been required to get more votes from 

the predominantly African lower roll than from the racially 

mixed upper roll0 Secondly, the presence of a substantial 

number of Africans on the upper roll while the lower roll 

remained virtually African would have placed European 

candidates at a disadvantage, The Governor pointed out that 

unless the qualifications had been put so high it would have 

been possible under the February plan for an African 

candidate to get elected by obtaining African votes from both 

rolls, thereby defeating the spirit of the Constitution,

To remedy the situation, the new proposals put the minimum 

percentage of votes to te obtained frcra each roll by a 

candidate at 12-| of the votes cast or 400 votes, whichever 

was the lesser. The Governor argued that the requirement of 

a specific number of votes (40C) had the advantage of giving 

the candidates a specific target which would enable them to 

measure their chances of success in advance and that it set 

an upper limit to the number of votes of each race a 

candidate would require in older to qualify without reducing 

its utility as a measure of support; On the other hand, the 

alternative of 12g per cent was intended to defeat the 

possibility of a low poll or boycott in which it would be 

impossible to poll 400 votes.



It will be seen on analysis that the new proposals wore

disadvantageous to the Africans but quite advantageous to the

United Federal Party, Under the February plan it was

possible for Africans to get as much as ten or more of the

national seats, leading to an African majority or even an.

African party aajority when added to the lower roll seats*

Under the new plan it was inevitable that half of the

national seats would te won ty whites. This posed the

possibility of equality in seats between an African party or

. parties on the one hand, and a European party or parties on

the other, if  they won all the lovrer roll and upper roll

seats, respectively and shared equally the national seats.

Such a position would have placed the Governor in the

embarassing position of either giving one of the parties a

majority through the support of a nominated Jfember or Msmfcers

or appointing to the Executive Council Ifembers from both or

all the parties. The 12^ per cent or 400 votes of the votes

cast could be more easily obtained from the lower roll ty a

European candidate than ty an African candidate from the 
(197)

upper roll. By making Asians and Coloureds vote 

separately, potential upper roll votes for African candidates 

had been removed. Most of the Asians and Coloureds were 

going to be on the upper roll and would have supported Africans, 

enabling then to win upper roll or national roll seats, That 

the changes had given the United fbderal Party the advantage 

over the other parties is borne out by the words of the 

fbderal Prime Minister while announcing the new agreement 

to his Parliament:

"I don’t consider it a good Constitution, It is 
inspired by doubtful principles overshadowsd ty 
political expediency which cannot but give cause for' 
concern, and has been tedevilled throughout ty haste.* 
Nevertheless, I am now satisfied that it is a 
reasonably workable instrument which has a chance of 
providing for the continuation of responsible govern
ment in Northern Rhodesial! (195)

Reactions to the new proposals were mixed, Hie United 

fbderal Party, as indicated above, was pleased with the 

changes.. Although they had advocated a percentage lower than 

12^, the 400 votes alternative suited them. They were now 

assured of at least half of the national seats. The Liberal 

Party which expected to gain most in the national 

constituencies under the Pbbruaiy plan was now at a dis - 

advantage* ^

r97»"'r̂afeing, for instance, a constituency given by Milford of 
5000 Europeans and li*, 000 Africans, an African candidate 
would be required to get 625 (12|% of^O 00) or 400 votes 
while a European candidate would be required to get 
1* 075 (12^$ of 14,000) or 400, Candidates in this case 
would choose the 400 alternative. This expressed in percentages 
meant 3% for the European candidate and for the African 
candidate. In terms of votes the European needed to convert 
1 in 35 Africans while the African had to convert 1 in 13 
Europeans, It should te noted that in every constituency 

__the jifrican̂ se.re_to_numbnri,.exce,Gd-lniffJrv-.-.no>y>_-fhan„Tfl.>»̂ -oQowo-----



While tho ^Lfrican National Congress accepted the new 

proposals, the United National Independence Party condemned 

then and accused the British Government of making concessions 

to the Federal and Southern Rhodesian Governments, A congress 

of tiie Party at Mulungushi formally rejected the proposals and 

gave the President powor to put into effect the Party's master 

plan. On July 14 teerhall boycotts togan and incidents of 

violence were reported in Lusaka and on the Coppertelt. In 

August disturbances of a serious nature occurred in the Luapula 

and Northern Provinces. In the riddle of that month the 

Government banned. U.N.I.P, in the two Provinces and the Party's 

Youth League on the Copperbelt, The disturbances, however, 

continued and ty September the following black statistics 

had teen reported - 901 incidents and 1, 4C0 arrests; 33 schools 

burned down (34 cf then in the Northern Province); 24 bridges 

seriously damaged or destroyed; wore than 150 roadblocks r.iadê

27 Africans killed,; 650 people convicted of various offences 

(550 of vjhom were U.N.I.P, Ifembers) ^Cl)

The British Goverment was shaken by the turn of

events, is villence continued Kaunda flew to London to confer

with the Colonial Secretary. After the rase ting Hacleod

announced that further representations would be considered
(202)

provided violence stopped, "When Welensky was asked to

give his views on the re-opening of the talks when violence 

stopped, he informed Ifecleod that doing so would amount to a 

surrender to vilcnce. Ho added, however, that if  the Eritish 

Goverment intended to go ahead in spite of his objections, .
(OfŶ  \

he would want to send one of his senior Ministers to London,

Cn September 12, the day Macleod was to make a statement on 

the matter, the Federal High ConutLssiioner informed the British 

Prime Minister that if  the Eritish Government intended to 

issue a statement his Prime Minister might come to London 

Mac mill and told the High Commissioner that such a move would 

be u n f o r t u n a t e T h e  statement was made as sche duled and

a copy of it sent to Vfelensky with a, message that no useful

purpose would be served by sending a Minister to London or 

himself coming and that if  he did not agree with British assess

ment of the situation he should not make their position more 

difficult than it was already. ^ ^ )

19 o, Vfelensky. op.cit.. 'p . 307« ’
199, M.ford, op.cit.. p. 27.
201. Ibid. , p. 20,
202, Ibid.
203* Vfelensky, op. cit. . pp, 313-4=.
204, Ibid.. p. 314*
205, Ibid. . p. 314--15. Welensky writes on this message: "The

only answer I could have given to this missive would
have been very rude; I did not reply to it," - Ibidc.

P. 315.

58?



At Last tho British Garernrant had docidod to resist tho. 

Federal Government - a thing it should have done earlier, 

for the end result would have teen the same and violence 

would have teen avoided, Ihe Prime Sinister and the 

Secretaries of State had hitherto treated the Federal Govern

ment not only as if  it were a direct participant but as if it 

wore the only party involved, despite the fact that the 

United Federal Party had committed the discourtesy of boy

cotting the Conference.

Early in Cctober, Reginald Maudling replaced Macleod,

Tho change was a tactical move on the part of the British 

Government after having taken the decision to re-open the 

talks. As a new nan, Maudling could depart fron the June 

agreement without being fettered ty previous pledges, promises 

or pronouncements. Soon after taking office the new Colonial 

Secretary announced that he would te visiting the Fbderation 

and that while doing so he would te prepared to receive 

representations from political groups in Northern Rhodesia on 

the remaining areas of divergence. Early in Noventer 

Welensky visited London and held talks with Sandys and 

Maudling, Cn November 29 Maudling arrived in the Fbderation 

and stayed until December G,

After receiving representations in Lusaka tho Colonial

Secretary confessed that the differences between the various: 
(207)

groups had worsened. ' Back in London, he told the Fbderal 

High Commissioner to inform his Government that he was not 

bound by the June White Paper and that the Fbderal Governr- 

ment would also be released fron the agreement if  he re - 

opened talks. When informed of this Welensky records his 

feelings as follows: "Cur being Pleased* from our side of 

the bargain was cold comfort tut at least it gave us the right 

to demand that consultations be re-opened, with all the vigour
( 20£ĵ

of the February and June talks,” Ho wrote to his High

Commissioner: "I want you to stress to Maudling and Sandys

the importance we attach to this and that if changes are .

proposed I shall insist on formal consultations in Lcndon^
(209)

I m il  send Greenfield and may decide to go,"

2C6, Ibid., p. 315.
207. Mulford, op.cit., p, 29.
20o. 1/felensky, op.cit. , p. 316.

209. Ibid*> P* 317.
210. Welensky wrote to the High Commissioner after receiving 

this information: "Other letters have been forgotten. 
Nobody has ever questioned this letter yet. I an 
coming tonight unless there's a cast iron reason against. 
You can tell Sandys and Macmillan that I stand on
those fJune proposals. This is going to decide the fate 
of the Fbderation because if they put in an anti-Fbderal 
Government in Northern Ehodesia, it is tho end of  us:„n — 

Ibid,, p. 321.



In February, 1962, Sandys, as seen in Chapter Seven, 

camc to the Federation ard held talks with political leaders 

in all the three territories. It vs?.s during this visit that 

Vfelensky gave him papers on the consequences of allowing 

Nyasaland to secede and a sc ha re for splitting Northern Ehodesia 

into two States - black and white. After Sandys had returned 

to London the Federal High Commissioner had an interview with 

him after which ho reported to his Government that the view 

of the British Government was that the Northern Ehodesian 

question should te settle 1 before the resumption of the 

Federal Be view Conference and tho. t tin British Government 

would deny that there had been aa egroement on Northern

Ehodesia between then an. the Fb Aor-OL Government the previous
j (210)
June. '

In the afternoon of Fcbruai;/ 27 the British Cabinet

met to finalize matters o:i Northern Rhodesia before making a

statement the following d;v . 'lion V^ljnsky was informed that

a statement would bo made the fo.lowing afternoon, he decided
?ll)

to leave immediately for ''jendan̂  ~ Ha arrived in the after

noon the following'; day. same afternoon the Colonial

Socretary made his statement. Ch Karch 1 Welensky and his 

Minister of Law met Maci-d ̂ " * T --vlliag'and Sandysv Weleijaky put

forward the scheme to partition IbrNtiern Rhodesia which he
(o"> o)

had previously given to Sandys, No decision was reached
(213)

on the scheme. It wa;', of course, clear that the British 

Government could not have agreed to such a scheme in 1962 

when even as early as 192? and 1930 it had not received 

support at Whitehall

The final plan announced hr J;-he Colonial Secretary 

did not make many alteratr.ors to +.h'i June proposals. Only 

one major change was made. The requirement in the June 

prqiosals that a candidate should obtain 1.2\% or 400 votes 

(whichever was the lesser) cf th<i votes cast by eadh race was 

altered to 10/6 of tho votes cast without the alternative of 

a specific figure. The change was quite material in that 

both races were now to have an equal chance. Kaunda thought 

the new arrangement would make it possible for Africans to 

get a majority although not necessarily a U,N,I,P, one.

211, Ibid. . pp. 321-22. A letter from Sandys was read to 
Welensky by the United Kihgdom High Cocnissioner at the 
former's residence as h3 was about to leave. Although it 
discouraged him from going Wjlensky, went all the same#

212, Ibid.. pp. 322-3,
213, Ibid.. p. 323.
214, See the Hilton and Bledisloe Commissions Reports,

Chapter 6 above.
215, Milford, cp.cit.. p* 30,



He, however, realized that if his Party were to make ihe ad- , 

way in the elections it had to gain European support *<£0 

satisfy the 10^ requirement. Ihe violence of the previous 

year had damaged the image of U.N.I.P, in the'eyes of many 

whites. Aware of this handicap, Kaunda tactfully repudiated 

responsibility for the disturbances and informed the country 

that his master plan had been one of civil disotedienceland 

not terrorisn^2^

PROVISIONS OF THE CONSTITUTION FINALLY INTRODUCED' 1 _

The franchise qualifications as finally embodied in the 

Northern Rhcdesia (Electoral Provisions) Order in Council, 

1962, required the general qualifications of (a) citizenship 

of the Fbderation of Shodesia and Nyasaland or of the United 

Kingdom and Colonies or the status of British protected 

person by virtue of connection with Northern Ehodesia; (b)

21 years of age; (c) two years continuous residence in the 

Federation* and (d) literacy in English, In addition 

applicants for registration on the upper roll were to satisfy 

one of the follov&ng requirements:

(a) Income of £720 per annum or ownership of immovable 
property of the value of £1, 500; or

(b) Income of £400 per annum or ownership of immovable 
property worth £1, 000 plus full primary education:

“or—
(c) Income oiN£3.0Q per annum or ownership of property 

worth £500 plus-four years secondary education; or
(d) Be a person in the following categories:

(i) Chiefs
(ii) Hereditary councillors

(iii) Members of Native Authorities or 
native courts.- 

(iv) Members of municipal councils, Town 
management Boards or Area Housing 
Boards•

(v) Ministers of Religion.
(vi ) Jfembers of prescribed religious bodies 

wi£h two years secondary education, ■
(vii) University graduates,

(viii) Holders of a letter of exemption
issued under the African Exemption 

Ordinance before July 1, 1961,
(ix) Holders of a Certificate of Honour 

or a decoration of gallantry or 
other award from Her Majesty,

.(ofe) Pensioners,
(xi) Persons in receipt of an income of 

£300 who have been in the service of 
one employer for a continuous period 
of ten years,

(e) The wives (including the first wife, of a polygamous 
marriage) of the persons from (a) — (d)

Applicants for registration on the lover roll were, in

addition to the general qualifications, to satisfy one of the

following qualifications:

i



(a) £120 income per ann-.im or ownership of immovable 
property worth £250; or

(b) Wife (including the first wife in a polygamous 
marriage) of a person qualifying under (a) 
above; or

(c) Literacy in the vernacular and coming under any 
of the following classes of persons:

(i) Tribal Councillors
(ii)Members of Native Authorities and Native 

Courts.

(iii) Members of Municipal Councillors, Town
Management Boards or Area Housing Boards.

(iv) Headmen 
(v ) Pensioners
(vi) Persons registered as Individual, Peasant or 

Improved farmer-:; for the two years immediately 
preceding explication,

(vii) Jfcmbers of pres .ribed religious orders.
(viii) Holders of Certificates of Honour or a

decoration for gallantry or other award from 
Her Majesty.

(i.35) Wife (including first wife of a plygamous 
marriage) of any of the persons above.

It will be seen that t'.ie only additional qualification^ 

under the upper roll were th:>ze coming under (d). The other 

qualifications remained as they wore under the 195$ Constitu

tion, The new qualification.3 would add a considerable number 

of African voters on the uppvir roll but not sufficient to 

prevent the United Fbderal Party from winning most of the upper 

roll seats. It will be noted that the qualifications for the

upper roll seats, in this ca?;s, were wider than those granted

to Nyasaland under the 1961 Cionstitution. The lower roll, on 

the other hand, although wid"! enough to permit hundreds of 

Africans to qualify was not r„z wide as the Nyasaland one. The 

qualification of having paid tax for ten years contained in 

the Nyasaland franchise was :ibsent in the franchise given 

above.

ELECTIONS UNDER "OS NEW CONSTITUTION

After the enactment of the Northern Ehodesia (Electoral 

Provisions) Order in Council which brought the parts of the 

new Constitution relating to elections into effect, the 

registration of voters began, A timetable to hold the 

elections by October was set and the time of elei#) weeks, 

beginning from April and endr'î g on June 30, was allocated to 

the registration of voters, Ihe Government expected 30,000 

upper roll voters and 70,000 lower roll voters. Ninety per 

cent of the upper roll was expected to be European while 

Africans would dominate the lower roll. Asians and Coloureds 

were to have a separte roll# However, Coloureds who did not 

want to vote in the national constituency could elect to vote 

in one of the national const.,, iuoncie-s- either as an African or 

as a European, provided that a Coloured who had no African 

ancestry could not elect to have his vote cocmted ...

votes of Africans and a Colo, red who had no European ancestry 

could not hr.ve his ^otc Z1 European vott s ..



Asians did not have this option. It should be notod that in 

applying for registration a person had to state his race* 

Although the registration was very slow at tho beginning/ 

there was a rush in June, bringing the numbers at the close 

of the registration to 37/300 upper roll voters and 92,255 

lowr roll voters.

IWo further orders - the Northern Rhodesia (Constitution) 

Order in Council, 1962, and the Northern Rhodesia (Delimitation 

Commission) Order in Council, 1962 - were enacted. The former 

Order was to bring the whole Constitution into effect while 

the latter was to enable constituencies to te delimited* 

Although the United Federal Party wanted the elections post-
(21u)

poned; u beyond October, the First Secretary of State,

Cutler, who was now in charge of Central African Affairs,

insisted that they be hold as scheduled. Nomination day and

election day were fixed for October 9 and 30 respectively#

In all 144 cnadidates submitted their nominations for the 45

seats. The United National Independence Party fielded 40

candidates and supported 4 independents; African National

Congress 31 and supported 1 independent; Liberal Party 29;

United Ftederal Party 23; Rhodesia Republican Party 5j

Barotseland National Party 3; and Independents without any

party support 3* No European submitted a nomination for a

lower roll seat but 10 Africans, 2 Asians and 2 Euro-Africans

submitted nominations for upper roll seats. In the seven

double-member national constituencies 54 candidates were

nominated -  20 Europeans, 24 A fricans and 2 Euro-A fricans,

The Asian and Coloured national constituency had three
(219)

nominations, all iisians, '

The United Pbderal Party won 13 of the upper roll seqts 

and U.N.I.P, 1, On the lower roll UtN.I,P, won 12 and the 

A.N.C, 3. Only 5 national seats had results. The other 

ten were frustrated because of the failure of the candidates- 

to obtain the minmum percentage requirements. Of the five 

seats successfully contested, the U.F.P. wsn two and the A,N,C, 

two. The Asian and Coloured seat was won by U.N.I.P, The state 

of the parties was accordingly U,N,I,P. - 14; U, F.P, - 15; 

and A»N. C, ~ 5, The other parties had all lost, lye^-elections 

in the frustrated National seats were fixed for December 10,

216* At the end of the first month of registration, for 
instance, only 1, 461 new upper roll and £,026 new 
lower roll voters had registered although more than one
- third of the period had already elapsed,

217. See Report of the Delimitation Commission. Sept,_ 1962 
(Lusaka',' Govt* Printer). For other literature on 
elections, See The Electoral Regulations. 1962 and 
The Election Forms Regulations, 1962,

21G, Welensky, op. cit.. p. 344.
219# Milford, op.cit.. pp, 96 - 100,



DIFFICULTIES IN FORMING- A GOVERNMENT
389

It can te seen that for the time being the A.N.C. held 

the balance of power. It could make the U.F.P, or U,N,I,P 

fom the Government by aligning with e i t h e r ^ ^  Consequently 

negotiations began between Kaunda and Nkumbula and John Roberts 

and Nkumbula for a coalition, Nkumbula found hin-self in a 

dilemma. He disliked U,N,I,P. because of the rough time it 

had given to his organization through intimidation and other 

forms of violence, U,N, I,P, was, however, an African party ' 

and so was the A.N.C. Both had fought for African majority 

rule and the opportunity of an African Government had now 

presented itself, Nkumbula also disliked the U.F.P, because 

it supported Jbderation which he wanted destroyed. Secondly, 

the U.F.P, was a European party and forming a Government with 

it would not give the A.N.C, the image of a nationalist 

organization. Just to be difficult, however, Nkumbula asked 

Kaunda to denounce intimidation and Roberts to denounce Federation 

before he could co-operate -with either of them to form a 

coalition Government. Nkumbula knew, that neither leader 

would comply with his demand.

On November 3 the Governor announced the resignation 

of the Liberal Party Ministers who had been in the Government 

since they replaced the U.F.P, Ministers early in 1 9 6 l ^ ^ H e  

then formed a caretaker Government of officials until the 

results of the bye*elections. In the meantime, Nkumbula was 

under pressure from various quarters allover Africa urging 

him to form a coalition Government with Kaunda, The Northern 

Rhodesia Council of Chiefs net and passed a resolution urging 

the two leaders to come together, A split of opinion was 

also growing in the ranks of the &.N.C., the majority wanting 

a coalition with U.N.I.P, Kaunda, desperate for a coalition, 

swallowed his pride and went to see Moise Tshombe, the self- 

styled and secessionist President of the "Katanga Republic" 

who held the financial strings of the A.N.C. and from whom 

Nkumbula had to get clearance before joining the U.N,I,P.

Kaunda and his party had vituperated Tshombe for his secession.

On November 14 the Pan African JYbveaent of East, Central and 

South Africa, of which Kaunda was President, admitted the 

A,N.C, to Membership, AH along the A.N.C, had teen refused 

’membership on the grounds that it was not representative and 

nationalist enough. The admission was no doubt intended to 

make it more difficult for the A.N.C. to join with the U.F.P,

220, For the tortuous negotiations for a coalition between 
Kaunda and Nkumbula, see ibid. . Chapter Vll, "I have 
the key in my pocket to form a coalition but; the key is 
still there, 11 Nkumbula told a meeting - ibid. . p. 171,

221, See above.



Lator Kaunda and Nkumbula net Julius Hyerere in East Africa'*

Fron there Nkumbula flew to London to see Cutler and he was

later joined,there' ty Kaunda, In London, the two leaders''

ironed out their differences and announced that they would 
(222)

■work together* On return they told their followers that 

the First Secretary of State had committed the. Brutish 

Government to the grant of a new Constitution to the 

territory before the end of 1963=.

Dye-elect ions wore held on December 10 for the ten

national seats and one upper roll seat. Eight of the ten

national seats were again frustratedP The AcN.C. won the

two successfully contested seats and the U. F„P, won' the

upper roll soatc This raised the AJ'IcCo's seats to 7 and

the Uc FaP rs to 16„ Kaunda and Nkumbula after this set

themselves to. forming a Government, A minimum of'two

Ministries;, it will be remembered;, were' to be held by non-

African elected Members,, These wore filled by*the A.N.C,,. -•

European Members, ..There was .disagreement on the allocation

of ministries but this was soon resolved,, Ihe two leaders. -

had finally managed to form a coalition, which, although

shaky, marked the end of an era and the beginning of a new
(223)

one. The new Government took office on December 16,
(02L)

bringing to an end 72 years of European Governments,

222. The UCFUP„ which still hoped for a coalition with the 
A,N«Cr said the statement did not bind the A,N0Co 
Stubbs., a European who had won a seat for the A.W.C,. 
expressed a similar view, The AcNoC0 European Members 
no doubt wanted the organisation to join with the U.F.P.

223. Ihe non-official Ministers were: KeD, Kaunda (U.N.I.P,-
Local Government ana Social Welfare): HaM. Nkumbula
(A.,N0C0 - African Mi: cat ion) „ S0 M, Kapwepwe (U.N,I,P.~ 
African agriculture)^ B,C„ Kamanga (U0N9I 0P. - Labour 
and Mines)jT FCN„ Stubbs (A-?TCC. - Transport and Works): 
C,EP Cousins (A,W.C. Land and Natural Resources),
Each Minister had a Parliamentary Secretary of his own 
Party. The officials held the portfolios of Chief 
Secretary, Finance, Native Affaire and Justice,, A 
U.N<,ICPC Parliamentary Secretary, A,H6C0 Wina, was 
appointed to the Ministry of Finance0

224. For a detailed account of the. background to the 1962 
Constitution, the 1962 Constitution itself and the 
;elections ■ under it,' see Milford, op„cit0



THE NYASALAND AMD NORTHERN RHODESIAN CONSTITUTIONS CCMP/iRED

As stated earlier, granting a new constitution to 

Northern Rhcdesia was not as easy, fron the point of view of 

tho British Government, as was the case with Nyasaland. In 

Northern Hi odes ia the British Government net with stiff 

opposition fron the Federal Government. This made the British 

Government produce several plans before settling on the final 

one. While it had taken less than a fortnight (July 25 - 

August 4, I960) to get agreement on the Nyasaland Constitution, 

it had taken over a year (December i 960 - Pbbruary 1962) to. 

produce a British imposed constitution in Northern Rhodesia,

No agreement could be reached*

Ihe constitution as finally brought into effect was, 

with regard to Africans, less advanced than that of Nyasaland. 

Ihe Nyasaland Constitution assured the Africans of a clear 

majority in the Legislative Council. This was not the case 

with the Northern Rhodesian Constitution, It was designed 

not to produce a clear African majority. Answering criticisn 

that his intended Constitution would not give a clear result 

in an election, Haclecd had said: "If you seek to find, as

•we did, a non-racial approach to this problem, you cannot at 

the same time, build an assured majority into the strii^^e. 

The final Constitution, however, did not only fail to give a 

clear majority to a party, it also failed to produce good 

results in the national constituencies which were considered 

the constitution's "masterpiece" provision in creating a 

non-racial approach to politics.

225. Houso of Cof-nons Debate. 21 Fb bruary, 1961.



oum a rj.rutiUNAL DEVELOPMENTS IN NYASALAND FROM 1961.1966 . xtA

Tho Government installed after the 1961 elections worked 

so -well that in 1962 it was agreed that Ifyasaland would have 

internal solf-government in 1963. This was effected ty an 

Order in Council(225a) 0f 1963. On July 6,

the day Dr, Banda had arrived tack in Nyasaland in 1953,^ *^ *  ̂  

Ifyasaland became self-governing. Dr, Banda became Price 

Minister, No fresh elections accompanied this change. On 

September 26 of the same year it was announced that Nyasaland 

would become independent on July 6, 1964*

On June 10, 1964, the Malawi Independence A c t ^ '^ w a s

enacted to corns into operation on July 6, In pursuance of

the powers granted ty the Independence Act to make Orders

tetveon the enactment of the Act and July 6, Her Majesty

enacted the Malawi Independence Order, 1964*^*^  which
(227)

contained the independence Constitution, On July 6

both the Malawi Independence Act and the Malawi Independence
(22O)

Order became law and Malawi became an independent state,
(229)

ending seventy-three years of foreign ruls. Section 1

of the Independence Act provided that "on and after 6th

July, 1964.*..the territories which immediately before the

appointed day (July 6) are comprised in the Nyasaland

protectorate shall together form party of Her Majesty’s

dominions under the name of Malawi; and on and after that

day Her Majesty*s Government in the United Kingdom shall have

no responsibility for the government of those territories. 11
The section further stated that “no Act of the Parliament of

the United Kingdom passed on or after the appointed <&y shall

extend or be deemed to extend to Malawi as part of its law. . 11
It -will te seen from the Section that the territories which

hitherto were a protectorate tecams part of Her Majesty’s

dominions. Ihis means that the territories became as from

that date annexed to the Crown and the people of Malawi, uho

until that date were protected persons of Her Majesty,

became subjects of Her Majesty, with all the constitutional

rights and obligations of that status. This is a curious

constitutional position which takes place when a territory

not forming part of Her Majesty’s dominions attains

independence and doc ides to do so under the Crown, The

section also released Malawi from the power of the United

Kingdom Government and Parliament, as she assumed the powsrs

conferred on Dominions by the Statute of Westminister, 1931*

Ihe Colonial Laws Validity Act ceased to apply to Malawi and

no law of the Malawi Parliament was to be void or inoperative
( 230)

because it was repugnant to the law of Ehgland; It should, 

however, be noted that Malawi was only released from the 

powers of the United Kingdom Government and not from those of 

Her lYkjesty, who continued to exercise power as the Queen of Ma* 

lavi\ through her representative, Ihe Gove rnor-General,
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It is not necessaxy to discuss in detail the provisions of this 

Constitution# Only an outline of the main provisions will, therefore, 

be given. The Independence Order retained the existing Parliament 

until it was dissolved and a new one elected under the new Constitu

tion, (231) The Leader of the Government retained the title of Prime 

Minister but the Governor assumed the title of Governor-General* There 

was to be a Parliament consisting of Her Majesty and a National Assi/ifl  ̂

The National Assembly was to consist of fifty-three Members* (233)

Fifty of these were to be elected tsy a general roll from fifty 

constituencies^234-) Three were to be ejected ty a sepcial roll from 

three constituencies. (235) Only Africans ('including Goloureds)and 

Asians were to be eligible for election to the general roll seats. (236)

Only thoso persons registered on tho special roll were to be eligible 

for eloction to the special rbll seats. (23?). While a European was to 

bo free to register on the general roll (without, of course, qualifying 

to stand for a seat for that roll), only Europeans could register on 

the special roll. (238) In order to qualify as a candidate for elec

tion to ary seat, a person was to be a registered voter on the roll 

to whose seat he sought election, a citizen of Malawi of 21 years of 

age and able to speak and, unless incapacitated by blindness or other 

physical cause, read the English Langauge well enough to take an active

part in the proceedings of the Assembly,(239) The qualifications were 

to be the usual ones except that a person who was detained under a 

detention order or was subject to a restriction order was also to be 

disqualified. (24.0)

225a. The Nyasaland (Constitution) Order in CouncH,1963(S,I. 1963 No. 
883). It was later amended ty Orders Nos. 2092 of 1963 and 
493 of 1964.

225b. July 6, the day Dr. Banda arrived back and the day Nyasaland
became self^goveridng in 1963> independent in 1964 and a republic 
in 1966, has been named "Kamuzu Day I1' and is a public holiday.

225c. C.46.
226. S.l, 1964 No. 916.
227. Schedule 2 to the Order,
233, The Order repealed the exisiting Constitution and its amendments. 
229* Nyasaland was formally declared a protectorate on May 4> 1091 - 

see Chapter 3 above.
230. See Schedule 1 to the Act,
231. S.7 of the Independence Order.
232. S .31 of the Constitution (Schedule 2 to the Independence Order,1964)

233. S ,32. ...
234« S,4l(l).
235 Ibid,
236. S. 32( 2).
237, Ibid.
238,. See Schedule to the Constitution (Ss.l and 2).
239. S, 34(l) of the Constitution.

240, S*35 ibid.
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Two voters rolls-the general and the special rolls -

were. maintained tut their character had drastically changed*

In order to te registered on the general roll a person had to 

te a citizen of Malawi of 21 years of age and of any race '̂^*-'^ 

“who had teen ordinarily resident in the country for a continuous 

period of two years and in the constituency at the time of 

application (although tine in this case was not specified) 

unless he was born or was employed or was carrying on business
C Aj

in that constituency. In order to be registered on the

Special roll a person had to have the non-race qualifications 

mentioned above in addition to being a European. ^  ̂ It will 

te seen that income and property qualifications had been 

discarded.

Executive power was vested in Her Majesty but was 

to be exercised on her behalf ty a Governor-General!^1'^

The Governor-General was to appoint as Prime Minister the 

person commanding the largest majority in the National 

Assembly^^*^ Cn the advice of the Prime Minister he was then 

to appoint the Ministers The Ministers could be appointed

fron anong Mergers of the National .Assembly or non-Msmbers^^ 

Not more than three, however, could be appointed from outside
(21l&)

Parliament. There was to be a Cabinet consisting of the

Prim Minister and the other Ministers,^'^'^ The Cabinet was 

to advise the Governor-General in the government of Malawi 

and was to be collectively responsible to Parliament for that 

advicc and for all things done by or under the authority of 

any Minis The Governor-General, on the advice of the

Prime Minister, could by directions in writing, assign to the 

Prime Minister or any other Minister responsibility for any 

business of the Government, including administration of any 

Government D e p a r t m e n t T h e r e  was also provision for the 

appointment of Parliamentary Secretaries by the Governor-General 

on the advice of the Prims Minis ter

&

241. S3e Schedule to the Constitution (S,l),
242. Ibid.
243. Ibid. (S,2 )
244. S .52 (1) and (2) of the Constitution,

245. $  59.
24$, Ibid^
247. Ibid.
245. Ibid.
249. S, 61 (l), This provision which entitled all Ministers 

to sit in the Cabinet was altered after the Cabinet 
crisis in September 1964 (see below) by Section 6 of the 
I-felawi Constitution (Amendment) Act, 1964 (Act No. 1
of 1964). The amendment provided that the Cabinet would 
consist of the Prime Minister and such other Ministers 
as were from time to time appointed by the Prime Minister. 
This was to enable the Prima Minister to leave out of 
the Cabinet Ministers he could not count on their 
loyalty. .

250. S. 61 (2).
251. S. 62. 252. S, 66 (1).
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Unlike MLnistcrs, some of whom could bs appointed fron

outside Parliament, all Parliamentary Socrotaries "were to be 

appointed fron among the Members of the National Assem b^^ 

Ministers who -were not Members of the National Assembly could 

attend and take part in the proceedings of the National 

.Assembly or any of its Committees tut were not to votef2^ ^

Unlike the 1961 Constitution, the 1964 Constitution

contained a Dill of Rights, At the i960 Constitutional

Conference it had been suggested "that in order to preserve

fundamental human rights, provisions should be written into

the revised Constitution, on the model of those in the

Nigerian Constitution, due allowance being made for local 
(255)

circumstances.11 The Conference had agreed that "while

such a provision would not te appropriate to the next stage

of constitutional advance,,,, a study of the natter might

te usefully started so that when the time came suitable

provisions could te included to this end, » ^ 6 )  jn pursuance

of this conclusion of the I960 Conference a Dill of Rights

was accordingly included in the 1964 Constitution. Chapter 11, .

Sections 11- 23  outlined the rights that were to be protected.

These were the right to life; ^^^right to personal libe^t^^
(259)

protection fron slavery and forced labour; protection

from deprivation of property: protection of privacy of

home and other property; provisions to secure the

protection of law; ^ 2 p̂rotection of freedom of consScilice;

protection of freedom of expression; ^ p r o t e c t io n  of

freedom of Assembly and association; ^^protection of

freedom of movement;^^and protection fron discrimination

on grounds of r a c e ,^ 7  ̂ The last three sections of the

chapter (sections 24 - 26) dealt with derogations from these 
(26O)

rights and freedoms, enforcement of protective measures

for these rights, and the declaration of a state of emergency
(270)

and when the rights could te derogated from, Ihe

provisions of the Bill were almost identical to those of the 

Bill of Rights in the Constitution of Zambia which will be 

discussed telow under Chapter Nineteen. For this reason it 

is not necessary to discuss the provisions listed above.

Ihe 1964 Constitution also conatined provisions 

dealing with the appointment and functions of the Governor- 

General J271)citizenship: 2̂72  ̂the Judicature; 2̂73^financi27Ẑ  

the public service;^2 and other miscellaneous matte ri27^

253. Ibid. 254. S. 33.
255. Cmnd, 1132 of I960, op.cit. para. 11,
256. Ibid.. para. 12, 25$a.~S. 12 of the Constitution,

257. S, 13. 253. S. 14.
259. S, 15. 260, S. 16,
261, S. 17. 262. S. 10,
263. S. 19, 264. S. 20,
265, S, 21. 266, S. 22,
267. S, 23 . 2 6 S. 24.
269. S, 25 . 270. S. 26.
',17-] pt . i. v. - 0 p. i  _  1 r.
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In September (1964)* two months after independence 

Malawi suffered a serious politic?! crisis, n:n isto rs

resigned on the grounds that the Prime Minister did not give 

them a free hand in running their Ministries and that he 

wanted to run everything himself. There were also other 

subsidiary coaplaints, Ihe Ministers who resigned were the

party and ended up in flight from the country* Faced with 

the crisis, Dr, Banda sought to consolidate his position 

against this very serious challenge to his leadership - the

to forestall the llfrosy resignation of lumbers of the National

Assembly from par ty while continuing to hold their seats

in oppositi ^ to him. He got Parliament to enact the

Constit”^ 011 °f  Malawi (Amendment) Act, 1964, Section 4

0f ^vich provided that a .Member should lose his seat " 0,.i f ,

Having xbeen elected as a candidate representing^ a political

party established in Malawi, he subsequently ceases to

represent or be a member of that party or claims to represent
( 202)

another political party,11 u ' This, not only prevented the 

ex~Ministers from taking up their seats on the Opposition 

tenches but also scared Members who might have thought of 

resigning in synpathy with the ex~Mnistersp

277* The seventh, Mr, John ffihsonthi., who had also resigned, 
quietly withdrovr his resignation -ind returned to his 
Ministry.

270, Only Chiume among the Ministers had not been detained.
279o The Ministers involved were H. B, Chipombere, M.W.K, 

Chiume., OcE,C0 Chirwa, A,Wa Bwanausi, W. Chokani; and 
Y* K. Ciiisiaac

2u0o For the debate in the National Assembly on the crisis, 
see Malawi Parliamentary Debates, Sept, 0, 1964. For 
an account of the crisis, see Pike, op„cit.,, pp0 164- 
170' Chimwene Wanga (pseudonym), "The LaCt’lest Revol
ution !! (Africa T? day, April, I 965). For Chipembere’s 
own views on the rebellion, see "Dr* Banda’s imposition 
in Exile11 (The Guardian, July 7, 1966 )„

231. Act No. 1 of 1964.
202. This provision was later copied by Kenya and Zambia - 

see below, Chapter 11,

272. Sa. 75 ~ 06.
275. S&, 94 - 1060

274c S's0 07 - 09 
276. Ss„ 107-HC,
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Ihe crisis over, Dr. Banda decided to strengthen his 

position further tjy turning Malawi into a republic. It is 

doubtful whether before the crisis Dr, Banda-had seriously 

contemplated turning Malawi into a republic^2^ a t  least 

so soon. Although Dr, Banda could have quickly declared a 

republic soon after successfully dealing with the Cabinet 

crisis, the announcement '*1 ' J ' ' 1 would become

to take place on July 6, 1966, The announcement was followed

by the setting up of a constitutional committee to work on

a replublican consitituion. The proposals worked out ty this

Committee -wore submitted to a National Convention of the

Malawi Congress Party to which chairmen of District Councils

and chiefs were invited, Ihe convention unanimously approved 
(385)

the proposals. Thereafter the proposals were published

in a White paper before being enacted ty Parliament

into the present Constitution,

Ihe above account brings to an end the constitutional 

history of Malawi before the adoption of her present, 

republican Constitution, The present Constitution will be 

treqted in the next Part (Part Three) of this study.

CONSTITUTIONAL DEVELOPMENTS IN NORTHERN RHODESIA FROM 1962-1964

The Shaky coalition Government formed by Kaunda and 

Nkumbula managed to stay in office in spite of constant threats 

ty Nkumbula that he might quit tho coalition, Ihe threats 

appear to have been no more than tactical moves to restrain, 

followers of the United National Independence Party from 

persecuting followers of the African National Congress,

As had been promised ty Butler to Kaunda and

Nkumbula in 1962, Northern Ehodesia Was granted a new • ■ .
(267)

Constitution in 1963. This Constitution gage the 

territory internal autonony such as had been given to Ifyasa- 

land earlier in the same year, Ihe House was to te enlarged 

to dO seats, 10 of them reserved for Europeans, Five of the 

seats were to be held ty nominated Msmbers, Elections were 

held under the new Constitution early in 1964. The United 

National Indpendence Party won 55 of the seats and the 

African National Congress 10, The 10 reserved European seats 

■were won by the National Progressive Party, formerly the 

Northern Riodesia wing of the United Ptederal P a r t ;^ ^  Kaunda* 

now with an overwhelming majority in the House, formed the 

first Government consisting entirely of elected memters and 

became the first Prime Minister of tho country, Ihe officials 

disappeared from both the House and the Government,

one was not made until The change was

Footnotes - 2'iu on pnro 399.



2he status of the country, howsver, still fell short of 

that of a dominion.

The new Government immediately put a request for

independence to the British Government, With the fbderation

dead and buried and Welensky no longer in the picture,

constitutional advancement in Northern Ehodesia ceased to be

a complicated problem. The British Government had already

set the date for the independence of Ky as aland at July 6,

1964. They were, therefore, only too ready to see Northern

Hhcdesia follow suit as soon as possible. Consequently, a

conference to discuss the independence of Northern Rhodesia

opened in London on May 1% 4 . It lasted until May 19.

The Conference agreed on an independence Constitution for the

country and agreed on October 24, 1964> as the date on which

the territory should become independent under the najns 
(289)

"Republic of Zambia", This meant that the country was to 

skip the important stage of Dominion status through which 

other former British administered territories had passed 

before tecoming republics. Cyprus and Burma had, of course, 

done the same thing earlier.

provided that "on 24th October, 1 9 6 4 the territories

which immediately before the appointed day (.October 24') are

comprised in Northern Rhodesia shall ceqse to be a protectorate

and shall together tecome an independent republic under the

name of Zambia; and on and after that day Her Majesty shall

have no jurisdiction over those territories." In October

Her Majesty in Council, in pursuance of the powers conferred

by the Act enacted the Zambia Independence Order, 1964,
(291)

schedule 2 of which contained the new Constitution, The 

Order was to come into effect immediately before October 24*

On independence day the provisions of Section 1 of the 

2&mbia Indpeendence Act terminated the country’s status.as a 

dependency of Britain. It will be seen that, unlike the 

provisions of Section 1 of the Malawi Indpendence Act which 

excluded only the jurisidiction of the United Kingdom 

Parliament and Government, Section 1 of the Zambia 

Independence Act excluded the jurisdiction of Her Majesty 

from Zambia, The reason was that on independence day Zambia 

becane a republic under the sovereignty of its own head of 

state and not a Dominion under the sovereignty of Her Majesty, 

Chce Her Majesty had ceased to have power over Zambia the 

United Kingdom Parliament and Government became automatically 

excluded from exercising power over the country.

IHE ZAMBIA INDEPENDENCE ACT

In July the United Kingdom Parliament enacted the

Section 1 of that Act

Footnotes 203 - 291 over page 399*-



63. The United Kingdom and Government can only exercise power 

where Her Majesty has povcr to enable the two institutions 

to do so. There was, therefore, no need to mention the 

termination of the power of the two institutions once. 

termination of Her Majesty's power had been mentioned.

203* Roberts, Simon, "The Republican Constitution of
Malawi" (Public Law, Winter, 1966) pp, 304 - 323,
&t p, 304,

204. Ibid. . p, 30%

205 , Ibid.

236. M, G. White Paper 002 of 1965.

207. The Northern Rhodesia (Constitution) Order in Council,
1963 (S, 1. 1963, Mo, 2003, later amended try the 
Northern Rhodesia (Constitution) (Amendment) Order,
1964 (S  ̂ 1, 1964, No, 919) and the Northern Rhodesia 
(Constitution) (Amendment No, 2) Order, 1964 (S.l. 
1964, No. 1191).

203. The National Progressive Party later disbanded on the 
grounds that there was no room for a European party in 
an African country. Ihe Members remained in the 
House as independents until tho election of December 
19, I960, when tho ten reserved seats were abolished,

209. For the conclusions of the Conference and the outline 
of the intended independence Constitution, see Report 
of tho Northern Rhodesia Independence Conference. 1964 
(London, H,M.So0„ May, 1964) (Cmnd, 2365 of 1964).

290, 1964, C, 46 (Appendix 3 to the Laws of Zambia).

291. S. 1, 1964, Wo, 1652.
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CHAPTER NINE 

GENERAL FEATURES

Certain general features of the Constitutions of Zambia

and Malawi should be examined before an analysis of their

provisions is made. The first of these features is that both

Constitutions, unlike the British Constitution, are in written

form ^ The original Constitution of Zambia (which came into
(?)

operation on October 24, 1964) had one hundred and twenty- 

five sections. That of Malawi (which came into operation on 

July 6, 1966) ^Ninety-eight sections. Since then amendments 

introducing new or repealing existing sections have teen made 

to both Constitutions, The two Constitutions (including the 

new sections that have teen introduced since the Constitutions 

came into effect) can be regarded as very short when compared 

with, for instance, that of India which has over four • 

hundred articles or that of Malaysia which has over two hundred 

articles,

1, A country is said to have a written Constitution "when 
the most important constitutional laws are especially
enacted11 --- Phillips, 0, Hood Constitutional Law of
Britain and the Commonwealth (London, Sweet & Maxwell,
2nd Ed, 1957) P. 5. The United Kingdom is the only major 
country without a written Constitution but it is not,
as i3 often stated ty writers, the only country with an 
unwritten Constitution. Wolf-Phillips, after what he 
calls !ldiligent research, " discovered that the Kingdom 
of Bhutan in the Far East, Israel and some small kingdoms 
and sultanates in the Middle East also have no written 
Constitutions - Wolf-Phillips, Leslie Constitutions of 
Modern States (London, Pall Mall, I960) pp. xi - xii.
Note that Wolf - Phillips thinks a better term to 
describe the Constitutions of the United Kingdom and 
these other States is "uncodified11 rather than "unwritten1’ 
since some of the constitutional principles in these 
countries are contained in statutes,

2, See Zambia Independence Order (S ,I, 1964 No, 1652)
Schedule 2,

3, See Republic of Malawi (Constitution) Act, 1966 
(Act No. 23 of 1966) Second Schedule.



2 - . . ft)  4 0 1
Neither Constitution has a preamble. They go straight

to the provisions, opening with Section 1 which declares the

country, in the case of Zambia, "a sovereign Ite public" and, in

the case of Malawi, "a sovereign democratic republic." It

should be noted that Wiile most written Constitutions commence

with a preamble, those emanating from Westmin .ster normally
(5)

do not do so. The British apparently do not think that a

Constitution is the right document in which to express . \ j
. . (6) *

political philosophics; However, preambles have been

adopted by several Commonwealth countries on introduction of a

republican Constitution to replace the British-enacted
(7)

independence Constitution.

Like all written Constitutions, the Constiutions of 

Zambia and Malawi are a mere "framework, a skeleton, which has
(3)

to be filled out with detailed rules and practices.11 v ' A

considerable number of sections in the two Constitutions provide

that certain things shall be done as may bs or as shall be
(9)

prescribed by or under an Act of Parliament. These sections 

are fertile ground for supplementary legislation. The two 

Constitutions are, in fact, already heavily supplemented try- 

ordinary legislation, fetters such as citizenship, the 

judiciary, parliamentary elections chieftainship and the public 

service are regulated in detail by ordinary statutory law,

4. Since the .Americans prefaced their Constitution with a 
preamble in 1797, the practice has be con® fashionable. Such 
preambles are intended to express the philosophy and spirit 
permeating the Constitution and are, as a result, often 
very emotional, invoking not only the name of the people, 
but, sometimes, even that of the Deity. For instance,
'that of the 1964 Constitution of Pakistan opened: "Whereas 
sovereignty over the entire Universe belongs to Almighty 
Allah alone, and the authority exercisable by the people 
within tlu, limits prescribed ty him is a sacred trust,,11 
That of the Constitution of Malagasy opens: "Affirming
its faith in God and its faith in the dignity of the 
human person..." That of the Constitution of Eire 
invokes the name of "the Most Holy Trinity from Whom all 
authority and to Miom, as our final end, all actions 
both of men and States mu3t be referred", while that of 
the 1969 Constitution of Ghana begins: "In the Name of
Almighty God from Whom all authority is derived and to 
■Whom all actions both of men and States must be referred.11

5. See, however, the Constitution of Trinidad and Tobago which 
has a preamble,

6. It is for this sarae reason that they are contemptuous of
* inclusion of a Declaration of Rights in a Constitution -
see Chapter 20.

7. See, e .g ., the i 960 Constitution of Ghana and the Con
stitution of India0

u, Jennings, The Law and the Constitution (London, Oxford,
6th Ed., 1957) P. 35V "It is not practicable for a 
written Constitution to contain more than a selection of
laws" - Phillips, 0. Hood op.cit. . p. 5.

9, See, g  Sections 0(2) (©)', 10(l), l6(l), 24(3), 26 (l)
and 49 (l) (Constitution of Malawi}-; Sections 4 (l) ~i4)
7,0 ,9 ,11,33 (1), 63), (4-' .a), 39, 97 (2)(b), (4),93  (2)
(b), (4 ) (Constitution of Zambia),
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In addition to statutory law, the two Constitutions are 

supplemented by conventions and judicial decisions. Conven- • 

tions arc, however, unlikely to play as big a role as they do 

in 'the United Kingdomf"^ Most of the matters which are 

governed by convention in the United Kingdom are specifically 

provided for in the Constitutions of Zambia and Malawi.

These include summoning, prorogation and dissolution of 

Parliament assent to Bi U s  powers of the Head of Sta£e^ 

and the relationship between the Cabinet and Parliament, on 

the one hand, and the Head of State, on the otherf"^

Judicial decisions will, however, play a very important 

part in expanding the two Constitutions, particularly the 

Zambian Constitution which has a Declaration of Fundamental 

Human Rights, It should be noted that although the two 

Constitutions are subject to interpretation by the courts, 

neither Constitution specifically grants a general power to 

the courts to discharge this function. Section 20 of the 

Constitution of Zambia specifically confers on the High Court 

only the jurisdiction to determine matters concerning 

Sections 13 - 26 (Fundamental Human Rights), Section 93 (l) 

of the Constitution of Zambia and Section 62 (l) of the 

Constitution of Malawi, however, empower the judiciary to 

exercise juridiction to hear and determine any civil or 

criminal proceedings under any law and, further, to exercise 

such other jurisd icbion as may be conferred by the Constitution 

or any other law,

10, On conventions of the United Kingdom. Constitution, see 
Dicey, A. V, Introduction to the Study of the Law of 
the Constitution (London, i'fecmillan, 10th Ed., 19597 
pp. Cli - clii, 422: Anson, Sir William Law and Custom 
of the Constitution (4th Ed, ty Sir Maurice Gwyerjp.23,

10a, This will not, however, prevent the evolution of
conventions For the development of conventions from 
a written Constitution, see Jennings, op,cit. , p. 03$ 
Horwill, Usarcs of the American Constitution. See also 
Leroy, "Les Tendances du Pouvoir et de la Liberte en 
France au xxo Siecle" (Archives de la Phllosphie 
du Droit, 1936) pp. 7 et. seq., for conventions which 
evolved round the French Constitution of 1075* For 
reasons why conventions devolop inJ thc:werking of a - 
writton Constitution, see Jennings, p, 02; Phillips,
0. Hood op. cit., pp. 67-60; Wade and Phillips, op.cit,, 
pp. 1 and 0; Holdsworth, "The Conventions of the 
Eighteenth Century Constitution (17 Iowa Law Review, 
1932).

11, Ss,02-04 (Constitution of Zambia);Ss.44 and 45 (Consti
tution of Malawi).

12, S .71 (Zafebia); S. 35 (Malawi).
13, Ss. 40 and 49 (Zambia); Ss,0, 47 and 43 (Malawi)
14, S .44, 45 and 51 (Zambia); Ss,49, 59,53 and 54 (Malawi). 

See also Sections in Note 11 above.

15, See below, Chapter 15.



If it were necessary that a provision should be found in a 

Constitution authorizing the courts to interpret such a 

Constitution, the provisions of Section" 9C> (l) and 62 (l) 

could perhaps be relied upon as conferring that power. The 

words "any law" could then bo hold to include the Constitution 

However, coarts in countries of -Anglo-American influence, 

which have written Constitutions, have not talon the absence 

of a providion in the Constitution specifically conferring 

jurisdd otion on then to intorprete the Constitution as 

barring them from so doing. Unless specifically excluded 

from doing so, they v.0.11 always assume the interprotative 

role oil •'••ho strength of the folic.ring reav-rAng:

"It to the function of the judges to decide what the law 
is j/i disputed cases. A jonstituticn is part of the law 
and it therefore falls within the pr.rrlew of the judges. 
Moreover it may happen that there appears to be some 
conflict between the law of the Constitution and some 
other rule of law or some action, whether of the 
legislature or of the executive. If the judges are to 
decide what the law is in such a case, they must 
determine the meaning not only of the rule of ordinary 
law but also of the law of the Constitution, And if, 
in terms, a Constitution ircao-’-es restrictions upon the 
powers of the institutions it sets up, then the Court 
must decide whether their actions transgress these 
restrictions, and in doing so, the judges rust say what 
the Constitution means c 11 (l6)

Because of the absence of a Bill of Hi ghts in the

Constitution of Malawi, the nui-iber of eases involving the

Constitution is likely to bo very small for many years. Even

in Zambia, where such a Bill exists, it is unlikely that the

Zambian High Court and Court- of Appeal will play as inportant

a role in supplementing the Constitution through their

decisiorr; as the United States of America's Supreme Court,

Two faeiois militate against thisf Th3 firet is that unlike

the pro\ isio-'.s of the American Bill, of Rights -'jhich are vague

and nc; <\z taile^ thcc-o of the Zambian Bill of Rights are

detailed, specif: c heavily qnalifiod., Biis will greatly

restrict the interpretative manoeuvres of the courtse The

second facto:.* is the type of society in Zambia, The majority

of the society is not yet as affluent as, that of the United

States, The people likely to be affected by violations of

the Bill will be. in the main, those with no means to take

(17)
a matter to the courts.

16. Whoare, Modern Constitutions, p» 100. In the United 
States of America, whore the GonstituAcn does not 
specifically confer the power to intorprete the Consti
tution on the Courts, the Supreme Court clai/fcd the 
power in Marburv v* frjadison.. 1 Cranch 1 ’7 (lo03)« Ihe 
Indian Suprene Clour t also claimed suer. pcv>orj in similar 
circiuistances - see A» Y.c GeoQlan y . , c  >; tate of Madras 

(supra) c
17. Svo lion 27 of the Constitution provides fwr a legal aid 

scheme where a person has no means but the pxoceiss to 
get that aid is dif?icult - ;:ce belo;;, iprer 20,



The two Constitutions are unitary and rigid. They 

are rigid in that they can only be amended ty a special 

procedure, different from that used to amend ordinary lltW] 

Until it was amended in 196 9 ^ "^  the Constitution of 

Zambia was more difficult to aJiiend than that of Malawi.

While the amendment of some sections required only the 

support of two-thirds of all the Members of the National 

Assembly at the second and third readings, that of othera 

required, in addition to this, approval by the electorate 

in a referendum. The referendum provision has now been 

abolished and all amendments require, as in Malawi, only the 

support of two-thirds of all the Members of the National 

assembly at the second and third readings.

Both Constitutions are of a republican nature but 

the system of Government in the two countries is a mixture - 

a hybrid - of the American presidential system and the 

British Cabinet systcm^^

ID ,^"rig id " Constitution is one under which certain laws 
generally known as constitutional or fundamental laws 
cannot be changed in the same manner as ordinary laws"
—  Wade & Phillips, op.cit,. p„ 127. For a classifica
tion of Constitutions into "rigid" and "flexible" 
Constitutions and for the features that place a 
Constitution in one or the other of the two classes, 
see, 0. Hood Phillips, op.cit., pp, 6 — 75 ^icey, 
op„cit. , pp. 126-137; VJheare, Modern Constitutions. 
pp. 15-10; Wolf-Phillips, op.cit., pp^xiii-xvii, '■ 
Viheare objects to the classification of Constitutions 
into "rigid" and "flexible11 because, as he says, "the 
ease with which a Constitution is amended depends not 
only on the legal provisions which prescribe the 
method of change but also on the predominant political 
and social groups in the coranunity and the extent to 
which they are satisfied with or acquiesce in the 
organisation and distribution of political power which 
the Constitution prescribes" -p„23. This reasoning 
agrees with that of James Bryce who, in a lecture in 
llijivj. stated: "The stability of any Constitution depends 
not so much on its form as on the social and econmic 
forces -Jiat stand behind and support it; and if the 
form of the Constitution corresponds to the balance 
of those forces, their support, maintains it unchanged11- 
Studies in History and Jurisprudence (Oxford, University 
Press, 1901) Vol. 1,,' p. 66. Wheare's view should, 
however, be criticized on the ground that the classifi
cation must be based on the requirements of amendment 
stipulated in the Constitution rather than on the 
attitude of the society, since the latter method of 
classification would be very uncertain owing to 
societary caprices. Wolf - Phillips prefers "conditional" 

and "unconditional" to "rigid" and "flexible"
Constitutions - op.cit., pp. xiii-xvii,

19. See Constitution (Amendiaent) (No. 3) Act, 1969.
20. On the British Cabinet and the American presidential 

systems of government, see the classical work of Walter 
Bagehot, The English Constitution (London, Keg .n Paul,
1596) c See also Wolf-PhYllips, op.cit.. pp. xix-xxi; 
and de Smith, S.A, "1/fc stains ter's Export Models: The
Legal Framework of Responsible Government" (Journal 

of Conuonyvoalth Political Studies. Vol. 1., 1961) p .13.



It is similar to the American system in that: (a) the Head 

of State is also the Head of Government; (b) all executive 

power is vested in the President, assisted by a Cabinet 

whose advice he is not under obligation by law or convention 

to accept; (c) the President is not a Member of the National 

Assembly. On the other hand, the system is dissimilar to the 

American system and similar to the British system in that:

(a) the President is, like the British sovereign, part of 

Parliament although not a Msmber of the National Assembly;

(b) the President, like the British sovereign, dissolves 

Parliament; (c) the President’s term of office, like that

of the British Prime Minister, is determined by the dissolution

of Parliament and election of a new one; (d) Ministers are
( 21)

Members of tho National Assembly; (e) Ministers initiate 

most of the legislation and control the business of the 

National Assembly, In all it can be said that the working

of the governmental machinery in both countries is more

British than American.

Because the President is a part of Parliament and 

because the Ministers sit in the National Assembly in both 

countries, there is no true separation of powers between the

Legislature and the Executive as is found in the United

States of America and other countries with Constitutions 

similar to that of the United States of America, The relation

ship between the throe grand departments of government - the 

Executive, the Legislature and the Judiciary - is similar to 

that between the same departments in the United Kingdom 

except that in Zambia and Malawi the President, as Head of 

Government, is not, like the British Prime Minister, a Member 

of the National Assembly.

In both Zambia and Malawi the Government is responsible

to a unicameral legislature styled the National Assembly,

Zambia has, however, also a House of Chiefs which is not

part of the Legislature but xvhich considers legislation

submitted to it by the President„ Establishment of a

similar House in Malawi was rejected on the grounds that it
(?2)

would amount to a Second Chamber,

21, Formerly, in Malawi, a Minister could choose to be or 
not to be a Member of the National Assembly, Now, a

x Minister who previously would have been a non-Menibor 
of the National Assembly, is, although not elected and 
representing a constituency deemed a Member of the 
National Assembly as long as he remains a Minister - see 
Constitution (Amendment) Act, 1971 (Act No. 25 of 

1971).
22, See Grand. 10C7 of 1962, p. 20,



Tho final general feature is that unlike that of the

United Kingdom, the Legislatures of Zambia and Malawi are 
(23)

not supreme. They have not the power, as is said of the

United Kingdom Legislature, to do all things except rake
( Pi ^

"a woman a man, and a man a woman'1 or power ''so trans-

cendant and absolute, that it cannot be confined, either for
(25)

causes or persons, within any boundsi1 The laws they enact

oust conform to the Constitution. If not, the Courts can

doclare such lav® unconstitutional and, therefore, of no
/ / \

effect, a thing tho English Courts cannot do.

23. On the supremacy of tho United Kingdom Parliament, see 
Dicey, op.cit.. pp. 39-25; Wade & Phillips, oppcit. . 
pp. 36-59; Hood Phillips, op.cit.. p. 36„

24. The expression that the English Parliament could "do 
everything but make a woman a nan, and a man a- woman" 
was first used by De Lolme ~ Dicey, op.cit., p, 36.

25. Coke, Sir Edward 4 Institutes, p. 36»

26. According to Dicey the essentials for a sovereign 
Parliament are : (a) power to change any law (fundamental 
or non-fundamental) by the same method - i.e . absence of 
a special procedure in changing certain laws that are 
considered fundamental; (b) absence of a person or 
persons, executive, legislative, or judicial which can 
pronounce void an enactment passed by the Legislature 
because it is opposed to the Constitution or on any 
ground. On the other hand, the essentials for a non~ 
supreme Legislature are, according to Dicey: (a)existence 
of laws called fundamental which must be obeyed by the 
Legislature and which ife cannot change save by following 
a special procedure; (b) existence of a person or 
persons, judicial or otherwise, having authority to „ 
pronounce upon the validity or constitutionality of
laws passed by such law-making body,

The Courts in England have pronounced on the 
sovereignty of Parliament in a number of cases among 
which are: Edinburgh and Dalkeith KLv v. Wanchope (1G42)
0 C.L. & F, 710, per Lord Campbell; Lee v Edde and 
Terrin&ton Ry (lG7l) L, R. 6 C.P. 576, per Willes J . : 
Liversidge v Anderson (1942) A.C, 206, per Lord Wright; 
Stockdale v. Hansard (l#39) G Ad. & E„ 1, per Lord 
Denman C ,J .; National Union of Municipal Workers y 
Gillian (1946)' I  K. B. CL per Scott 'L. J.~:' R. V. Lccal 

Government. Boards ex parte Arlidge, (1914) 1 K.B, 160 
at 175-176, per~Vaughan Williams L. R.v. Electricity 

Coinaissioners, (1924) 1  K.B. 17I.



1. CHAPTER TEN

DECLARATOR AND TRANSITIONAL PROVISIONS
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Before proceeding to discuss the major constitutional

provisions as contained in Schedule 2 to the Zambia Independence

Order ̂  and Schedule 2 to the Republic of I'felawi (Constitution) 
(2)

Act, it is necessary to deal first with the provisions that 

transformed the Protectorate of Northern Ehodesia into the 

Republic of Zambia and the Realm of Malawi into the Itepublic 

of Malawi and matters incidental thereto. Some of the 

provisions wore transitional and, having served their 

purpose, are now ."dead wood11 in a living document. They, 

however, continue to be part of the Constitution and the living 

provisions can only bo better understood if tead together 

with this dead wood. This Chapter will there£v- 3"doal with the 

declaratory provisions which are still operative and transitional 

provisions which have ceased to operate,

1, Establishment of Republics

The itepublic of Zambia was brought into being by two
(3)

British enactments - the Zambia Independence Act, I 964Y  The

Legislature of Northern Rhodesia played no part in the . A •„•.

territory’s change of status. Section 1 of the Zambia

Independence Act provided that the territories v.hich immediately

before the appointed day (October 24, 1964) ware comprised in

Northern Rhodesia should on that day cease to be a protectorate

and together become an independent republic under the name of 
(5)

Zambia. Cti and after that day Her Majesty was to cease

having jurisdiction over the country^ Section 9 of the Act

empowered Her Majesty in Council to enact Orders during the

period before the appointed day if  necessary. In pursuance of

this power Her Majesty in Council enacted the Zambia Independence

Order, Schedule 2 of which contained the country’s new 
(7)

Constitution. Section 1 of the Constitution declared 

Zambia "a sovereign Republic” as from October 24? 1964.

1, S .l. 1964 No, 1652 (Appendix 3 to the Laws of Zambia)

2, Act No, 23 of 1966, ‘

3, 1964 C. 65 (Appendix 3 to the Laws of Zambia),

4« See Note 1 above#

5. See arte. Chapter o.

6. Ibid.

7. See S .l  of tho Order which states that the Order is made 
in pursuance of powers granted by the Foreign Jurisdiction 
Act, 1090, and the Za rrbia Independence Act, 1964.

]

\



Unlike Zambia, Malawi bocarae a Republic fcy an Act ̂  of 

her own Parliament. The country, it will be recollected* had . 

become a Dominion under the Crown on July 6, 1 9 6 as a '■ 

result of two British enactments - the Malawi Independence 

Act, enacted by Parliament, and the Malawi Independence Order, 

enactcd by Her Majesty in Council. The Republic of Malawi 

(Constitution) Act is described in the Preamble as "an Act 

to constitute the Republic of Malawiand to provide for 

matters incidental thereto or connected therewith". Section 

1 of 'the Act provided that it was to "come into operation 

on the 6th July, 1966" while Section Xl) to the Constitution 

(which is contained in Schedule 2 to the Act) provided that 

"Malawi shall on the appointed day become a sovereign 

democratic Republic." In enacting the Act the Malawi Parlia

ment did not turn itself into a Constituent Assembly first as 

did, for instance, the Parliament of India in 1949* and the 

Parliament of Ghana in I 960, The Government of Ghana also

referred the question of changing to republican status to a 

referendum before the Constitution was enacted ty the Constituent 

Assembly, In Malawi, the people were not directly consulted 

ty way of a referendum, although Section 1 (2) of the 

Constitution states that "the powers of the Republic of I'felawi 

derive from the people of Malawi..." A convention of the 

ruling Party (the Malawi Congress Party), to which Chiefs and 

District Council chairman were invited, was, however, convened 

in October, 1965. Ihis Convention unanimously approved the 

proposals presented to it by the Constitutional Comnittee which 

had been appointed earlier by the Government to work 'on the

matter. Hie Constitution as finally enacted was drawn from 
(11)

these proposals, ' The people can, therefore, be said to
( 12)

have been indirectly consulted — Malawi Congress Party

members through their delegates, and the other people through 

the Chiefs and District Council Chairmen,

The provision of Section 1 (2) that the powers of the

Republic of Malawi derive from the people of Malawi means that

sovereignty in the Republic rests in the people. The Section

adds that these powers "shall, subject to and in accordance with

the provisions of this Constitution, be vested in persons who

are elected ty and responsible to the people of I'felawi." There
(13 )

1b no similar provision in the Constitution of Zambia, but

it is doubtful wheiferthis is of any significance.

See Mote 2 above.
9. See ante, Chapter 3.
10, See the Constituent Assembly and Plebiscite Act, i 960 

(Act No. 1. of I960)*
Roberts, op.cit.. p. 305. Speaking during the debate on 
the Constitution Bill, Dr. Banda said Parliament was 
putting into legal form the decision of the people as 
expressed by their delegates at the Convention - Official 
Reports of the Debates of the 6th Meeting of the Third
Session of Parliament, May 10, 1966, p. 54q . — —

12 , See K.C. VriV. P'-jter 00°, 1965* Q£cpikt Roberts



Although nsny countries have included similar provisions in 

their Constitutions,^^ it is not necessary to do so in order 

to confer sovereignty on tho poople0 The fact that there is 

an elective system which renders the elected representatives 

answerable to the electorate at the end of each parliament's 

life is probably sufficient to vest sovereignty in the people 

of Zambia.

It has been mentioned above that Zambia became a republic 

as a result of two British enactments and that I'felawi became 

a republic as a result of an net of her own Parliament. In 

turning the Northern Rhodesia Protectorate into the Republic 

of Zambia, the British Parliament and the Crown terminated a 

status-they had themselves previously conferred upon-the 

territory. On tho other hand, the Republic of Malawi 

(Constitution) Act terminated the constitutional status of a 

Dominion and the form of government therein that had been 

conferred upon the country by two British enactments - the 

Malawi Independence Act, 1964, enacted ty the British Parliament^ 

and the Malawi Independence Order, 1964, enacted by Her Majesty 

in Council. Tho question arises whether the Parliament of 

Malawi was competent to effect this change. The answer to 

this question is in the affirmative. Paragraph 1 of Schedule 1 

to the Malawi Independence Act, 1964, freed Malawi from the 

application of the Colonial Laws Validity Act, 2065, as from 

July 6, 1964.

13. The Constitutions of the Republics of Botswana, Kenya, 
Tanzania and Singapore, for instance, also do not have 
such a provision.

14* See, for instance, the 1963 Constitution of Algeria (A.M.27); 
the 19ol Constitution of Gabon (Art, 3); tho i960 Constitu
tion of the Ivory Coast (Arto4)j the i960 Constitution of 
Niger (Arts. 394); the 1964 Constitution of the Upper Volta 
(Arts. 3 & 4); the 1963 Constitution of the Republic of 
Se regal (Art. 2); the 1962 Constitution of Rvanda (Art. 7); 
the 1962 Constitution of Chad (Art. 2); the 1961 Constit
ution of the Cameroon (Art, 2); the 1959 Malagasy 
Constitution (as amended) (Art„ 3); the i 960 Constitution 
of the Republic of Mali (Art. 2); tho 1964 Constitution of 
Dahomey (Arts, 3 & 4 ); the 1964 Constitution of Congo 

’ (Kinshasa) (Art. 3); the 1963 Constitution of the Republic 
of the Congo (Brazzaville) (Art. 2); the Constitution of 
tho Recple's Republic of China (Art. 2); the Constitution 

of the Socialist federal Republic of Yugoslavia (Art, 71)J 
tho Constitution of the JfexLcan United States (Art. 39)J 
and the Constitution of Japan (Art.. l ) P The practic is more 
prevalent in the French speaking countries, the People!s 
Democracies and the^Sout&ijitabrioan^-Ropublics--than in the 
Commonwealth Republics and sovereign Kingdoms*

15. Hie Schedule is headed: "Legislative Powers of Malawi’1.



Paragraph 2 of the Schedule stated that "no law and no 42

provision of any law made on or after the appointed dayby (the 

Legislature of Malawi) shall be void or inoperative on the 

ground that it is repugnant to the law of England, or to the 

provisions of any Act of Parliament of the United Kingdom,- 

including this Act (the Independence Act), or to any order, 

rule or regulation made under any such Act, and, subject to 

paragraph 5 of this Schedule, the powers of any such 

legislature shall include the power to repeal or amend any 

such Act, order, rule or regulation in so far as it is part 

of the law of I’felawi, " Paragraph 5 of the Schedule provided 

that in repealing, amending or modifying constitutional 

provisions the Legislature was to follow the procedure’ laid 

down in the provisions concerned. 'Die "Constitutional provisions" 

referred to were the Malawi Independence Act, the Malawi 

Independence Order and any law, or instrument made under a law 

of the Legislature amending, modifying or re-enacting with or 

without amendments or modifications provisions of the Act or 

the Order, Section 10 of the Independence Order also empowaaped 

the Malawi Parliament to "alter any of the provisions of this 

Order in the same manner as it may alter any of the provisions 

of the Malawi Independence Act, 1964"« Section 4S of the 

Constitution originally empowered the Legislature to amend the 

Constitution or (in so far as it formed part of the Law of 

Malawi) the Independence ^ct by a two-thirds majority. After 

the Cabinet revolt of September, 19^4j uncertain of his 

support, Dr, Banda removed the two-thirds majority requirement 

by a constitutional amendment. ^ ^  Amendments to the 

Constitution thereafter fell under the provisions of Section 

50 of the Constitution which stated that "save as otherwise 

provided in this Constitution, any question proposed for 

decision in the National Assembly shall be determined by a 

majority of the votes of the members present and voting,"

Die provisions outlined above einpowered the Malawi 

Parliament to amend tho Malawi Independence Act (in so far as 

it formed part of the law of I'felawi) and the Malawi Independence 

Order without exception. The provisions of Section l(l) of 

the Independence Act which conferred Dominion Status on Malawi 

were, howsver, not part of the law of Malawi. They ware part ■ 

of the law of the United Kingdom and only the United Kingdom 

Parliament could repeal them. The M-.lawi Parliament could, 

however, repeal all tho provisions of the Independence Order, 

including Schedule 2 which contained the Constitution, This 

it did by enacting the Republic of Malawi (Constitution) Act 

which repealed all the provisions except Sections 11 and 12 of 

the Order and Sections 1 ^  and 1C6 of the Constitution,

16* See Constitution of fcialavd-(Amendment) Act 1964- No, 1 .

cf 1964), . , . . v



Ihe Act did not repeal any provision of the Independence Act 

and was, therefore, in conflict with it, However, as has 

been seen, no law of the Malawi Legislature was, as from 

July 6, 1964, to be invalid because it conflicted with a law 

of tho United Kingdom, including the Independence A c t .  The 

Republic of Malawi (Constitution)Act could not, therefore, bo 

inpeached on that ground. It was up to the British Parliament 

to repeal or amend the provisions of the Independence Act so 

as to rocognize the new circumstances in Malawi. rJhe 

Republic of Malawi (Constitution) Bill, however, required the 

assent of the Governor-General before becoming law,. This 

meant that Her Majesty assented, through her representative^ 

the Governor-General, to the liquidation of her jurisdiction 

over Malawi, The assent was duly given soon after the 

passage of tho Bill,

2. Operation of Existing Laws

The laws existing in Zambia and Mala'/a on Republic Day

continued to have the force of law as if there had been no

change except where Parliament or some obher competent
(17)

authority legislated otherwise,. Such existing laws were

defined by the Zambia Independence Order as "all Ordinances, 

laws or statutory instruments, having effect as part of tho 

law of Northern Rhodesia or any part thereof immediately before, 

the conraencement of this Order (including any Ordinance, law 

or statutory instrument made before the commencement of this 

Order) which were made or had effcct as if  they were made in 

pursuance of the existing Orders or were continued in force 

by the Fbderation of Rhodesia and Nyasaland (Dissolution)

Ordor in Council 1963.11 Ihe Republic of Malawi 

(Constitution) Act did not define existing law. This was no 

doubt because the Malawi Independence Order, 1964,? had already 

done so when Malawi became independent in 1964c Hie definition 

jijiven in that Ordor is similar to that in the Zambian one. 

Existing law in Malawi on Republic Day, therefore, meant the 

existing law that had been defined by" the Malawi Independence 

Order, 1964* and the law made thercaftorc

Some of the existing laws, because of the change of the 

constitutional position, required modification, adaptation, 

qualification and exception to bring them into conformity,

Famv to do this was granted in the Zambia Independence Act# 

the Zambia Independence Order and the Rapublic of MalaskL „ 

(Constitution) Act, ^

17, S, 4 (l) Zambia Independence Order* 196 4jj S,2 (l) Zambia 
Independence Act; S. 5 (l) Republic of Malawi (Constitution) 
Act, See Schedule 1, Part 11 of the Zambia Independence 
Act for laws that ceased to operate on Independence Day,
See also S, 4 (2) of the Malawi Independence Act, 1964* :

ICi, S. 4 (6) Zambia Ind&pende Urder, 1964° See also S, 2 3) j 
Zambia Independence Acta ~ \

19 , See also the I'felawi Independence Order, 1964 (S*4) the 
Sfel"vd Independence Act-1964 (S 4 ( '-i)—(6) . }
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6. Section 9 of tho Zambia Independence Act empowered Her

Majesty to make, by Order in Council, where necessary or

expedient as a result of the intending constitutional changes^

such adaptations in any Act of Parliament enacted before the

Act (the Zambia Independence Act) or in any instrur.ient. This

enabled Her Majesty in Council to amend Acts of Parliament

ty Orders in Council - a powar not normally possessed. Such

Orders could be made so as to tate effect immediately on

enactr.ient or on the appointed day and could contain

transitional or other incidental or ^supplemental provfeions
• ( 21)

■which appeared to Her Majesty to be necessary or e:xpedient»

The Orders could be varied or revoked by subsequent Orders
(00)

during the period before the appointed day, ~ 'They could

also during that period be annulled in pursuance of a
' (23)

resolution of either House of Parliament* ' V . _ ■

• f  ■ '..a • :
The above provisions conccrned only legislation made by 

tho United Kingdom Parliament or by Her Majesty in Council 

■which required changes or adaptation to define the new 

constitutional position of Northern Rhodesia and the country's 

constitutional relationship -with the United Kingdom. They 

did not apply to legislation enacted by the Northern Rhodesia 

Legislative Council or the Governor or any other authority in 

Northern Rhodesia or to Acts of the United Kingdom Parliament 

or Orders in Council which were part of the law of Northern 

Fdiodesia but wire of no constitutional consequence. ^ a )

Separate provisions were made for this. In pursuance of the 

powers under Section 9 of the Independence Act, Her Majesty 

in Council made the Zambia Independence Order which, among 

other things, contained transitional provisions on the 

modification, adaptation, qualification or exception of the law 

in force in the country to bring it into conformity with 

constitutional changes. Section 4 (3) of the Order enpowsrsd 

the President of Zambia after assuming office and until April

24, 1965, to make fcy Order such amendments to the existing 

laws of Zambia or any Act of the United Kingdom Parliament or 

Order of Her Majesty in Council (save the Zambia Independence 

Order and the Zambia Independence Act) having effect as law in 

Zambia immediately before the cojnaencement of the Order into 

conformity with the Order. Since it was necessary to amend 

a large body of legislation before the appointed day - the 

day on which the President was going to assume office and exer

cise the above powers - Section 1 (2) of the Order empov\©red the 

Governor, acting in accordance with the advice of the Prime 

Minister, to exercise the above powers and those under Section 

ii2 of the Constitution (i.e., summoning of Parliament) until the 

President assumed office on October 24, 1964.

Footnotes over page 413*-



The Republic of Malawi (Constitution) Act granted the

President for ore year (July 6, 1966 - July 6, 1967) the

power to modify, adapt, qualify and except existing laws so

as to bring them into conformity with the new constitutional 
(24)

position. The period given the Malawi President was six

months longer than that given to the Zambian President. The 

powers given to the President were those of modifying, 

adapting, qualifying and excepting other lav.'tf to make them 

conform to the new Constitution and not to mate the 

Constitution conform to the other lawsr It has also been 

seen in relation to Zambia that the power did not extend to 

the provisions of the Zambia Independence Act and tho Zambia 

Independence Order. They could not be modified to conform 

to other laws.

The powers granted to the President of Zambia from 

October 24* 1 % 4  to April 24, 1965 and to the President of 

Malawi from July 6, 1966 to July 6, 1967* ran concurrently 

with those of Parliament; in both cases theos powers came 

into effect together with the Constitution. They also ran 

concurrently with those of any other person or authority 

authorized to amend or repeal existing law by the Order or 

the Act.Section 4 (5) of the Zambian Independence Order and 

Section 5 (4) of the Republic of Malawi (Constitution) Act 

provided respectively that the powers conferred "shall be 

without prejudice to any powers conferred by this Order (Act 

in the case of Malawi) upon any person or authority to make 

provision for any matter, including the amendment or repeal 

of any existing law." It should be noted that the powers of 

the President in each case were Halted to existing law on 

the coming into force of the Constitution and did not extend 

to law enacted by Parliament after the Constitution had cam. 

into force» The latter law could only be mod Ifled, amended or 

repealed ly Parliament or any other person (including the 

President) or authority authorized to do so ui.d^r powers other 

than those contained in Soction 4 (5) of the Zambia Independ

ence Order or Soction 5 $4) of the Republic of Malawi 

(Constitution) Act,

20. If  an Order were made after the appointed day, it was 
to be made so as to ’take effect from the appointed day 
(S. 10 (1) ).

21 ..S. 10 (2 )(a). 22. S. 10 (?) (b)» 23o 3.10 (2)(c )*
23a* This is not specifically stated but can bo inferred 

from the granting of powers to tho President (and 
before ho assumed office to the Governor) to modify, 
adapt qualify and except laws in force in Zambia, 
made later by the Zambia Independence Order0



Matters proscribed or provided for undor existing

law (including ainondnents nsde to any such law in terns of

the above provisions) which were also to be provided for or

prescribed under the new Constitution by Parliament or by

any other person or authority took effect, as from the

comencement of the Constitution in each case, as if  they

had been made under tho new Constitution by Parliament or
(2 0

by the person or authority concerned,,

3. Existing Offices

Where an office existed under tho old Constitution

and a similar or equivalent office was established under the

new Constitution, any person who held or acted in such office

inuiBdiately before the cooing into operation of the new

Constitution was deemed, as far as was consistent with the

new Constitution, to have been elected or appointed to hold

or act in that office under the new Constitution^^ Such

person was also deemed to have taken the oath of allegiance
(27)

and any other oaths required by the Constitution, In order

to prevent that the holding of an office under the new

Constitution would amount to a new appointment, a provision

was included in each case that any person viio was required

under tho previous Constitution to vacate his officer at the

expiration of any period or on attainment of a certain age
(20)

regained undor the sano condition. The Republic of

Malawi (Constitution) Act further provided that the above 

provisions, relating to continuance of offices and appoint

ments, did not in any way prejudice the powers conferred on 

any person or authority to make provision for the abolition of

offices or the renoval of persons holding or acting in such
(20a)

offices, 1 This power was not referred to in the Zambia

Independence Order Itself but xvas provided for in Section 

56 of Schedule 2 to the Order (the Constitution),, The

section gives the President power to create and abolish
(20a) 

offices, '

The Zambia Independence Ordor made specific iiention .

of existing offices of Ministers and Parliamentary Secretaries,
(29)

itny office of Minister (except that of Priine Minister) or 

of Parliamentary Secretary existing under the previous 

Constitution was deoned to have an equivalent office established 

under the new Constitution and ary person who held such office 

immediately before the connencerjant of the new Constitution was 

deenxid to have been appointed immediately after the assumption 

of office ty the President to hold the equivalent office 

This provision, it appears, was not necessary as the provisions 

above relating to offices in general would have applied even 

in this case, Ihis apparently accounts for the absence of a - 

similar provision in the Itepublic of Malawi (Constitution) Act#

Footnotes on L\ 5.
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4 .Thu ifatiu-nal -issombly, Constituencies and Voters1 Rolls

In both Zo.'.ibia and Malawi the National Assembly existing 

under tho pro-Republic Constitution was not dissolved when the 

rcpublic-.n Constitution ceme into operation, Tho old National 

,isseably became tho National .*sso:.'ibly under the new Constit^i^n. 

In Zambia, this National iissembly, unless dissolved earlier, was
( S ? )

to continue until March 10, 1969, In Malawi, it Was to 
. (33)

continue, unless dissolved earlier, until July 7* 1971* The

mcm.be rs continued to represent their constituencies under the
(31)

previous Constitution, The number of constituencies and
(35)

their boun.lc.ries remained tho same. In Zambia this rjoant

that sixty-five members continued to represent sixty-five main

roll constituencies and ten members the ten reserved roll 
/oM

constituencies. The number of constituencies could not be

altered until after the expiration of the interim period - i.e .

(37)
after the dissolution of the existing National Assembly, An 

Electoral Coi.mission in terms of Section 67 of the Constitution 

could, however, be set up to work on new boundaries to be put

(33)
into effect at tho end of the interim period. Jfember s who 'did 

not become citizens of Zambia 011 October 24, 1964* could continue 

to hold their seats until October 24, 1966 Thereafter ̂ jtj^y 

could only continue to hold their seats if  they bccame citizens,

In Malawi only the fifty Members representing the fifty ;;eneral 

roll constituencies continued as Keabers^"^ The special 

constituencies ■ were abolished and the Special

Members ceased to be Members of the National assembly on 

July 6, 1966

24. Soction 4 of the Malawi Independence Order, 1964, also 
'>ave similar powers to the Governor-General until (January,

1965.
25. S, 4« (4) Zambia Independence Order; S, 5 (3) Republic of 

Malawi (Constitution) Act.

26. Ibid., S. 5 (1); 6 (1),
27. Ibid.

2’-;» Ibid. 28a* S .6(2) (b )»
2C&. S. 6 (2)(b). The original section was repealed and

replaced by Section 3 of the Constitution Ainsndment Act,
1969 (Act No. 1 of I960). \

29. This office was to be replaced by that of President. \
30. S. 5 (2) Zambia Independence Order,
31. Ss. 9 and 10 Zambia Independence Order; S .7(1) Republic of v 

Malawi (Constitution) Act. The perpetuation of the existing  ̂
National Assembly was done in a number of other countries
on attainment of independence - see, e..->?S.6 of the 
Lesotho Independence Order'(S.l, 1966 No. 1172); S.6 of 
the Trinidad and Tobago (Constitution) Order in Gounod!
(S.l 1962 No. 1375); Ss. 3, 9 and 10 of the Mauritius 
Indepe nde nc e Orde r.

32. S .ll Zambia Independence Order, It was dissolved in
December, 1963. ■

33. S, 7 (6) Republic of M lawi (Constitution) Act, ;
34. S. 10 (l)(b) Zambia Independence Order; S,7(2) Republic

of Malawi (Const.) Act.
35. S. 9 (2 )(a) and (b); S.J (i) ibid.
36. S, 9 (2)(a) and (b) Zambia Independence Order,

37. S. 9 (2) and (4),
33. S. 9 (3) and (4). \
39. S. 10 (1) (b). \
40. Ibid, 41, S. 7 (2) Republic of Mai vd. (Constrict,



Th^ xtopublic of Malawi (Constitution) Act further 

provided that the parsons who were Speaker and Deputy Speaker 

before July 6, 1966, were to be deemed to have been so elected 

undor the now Constitution and that i'fcmbers of the National 

.isscmbly and tho Speaker and Deputy Speaker would be deemed to 

have triton tho necessary oath under the now Constitution!^"^

No s i  ilar provision was included in the Zambia Independence 

Order, So far as Jtoribors of the National assembly were con

cerned, the provision deeming thou to have taken the necessary 

oath was perhaps not necessary for once a Meuber of the old 

Assembly trad been deei.isd to be a Member of the new iissembly, 

it followed that he should bo decided to have satisfied all the 

requirements of membership undor the new Constitution, Absence 

of a reference to tho Speaker and the Deputy Speaker in the 

Zambia Independence Order cannot, however, be explained in the 

same manner, Boin^ : J^uibor of the National Assembly does not 

include being a Speaker or Deputy Speaker, A person deeoed to 

continue as a Member of the National assembly would not, 

therefore, bo denned to continue as shaker or Deputy Speaker 

by the sano provision. 'Ihe two offices must have been intended 

to coj.io under Section 5 (l) °f the Ordor which deeued a person 

who held an office under the old Constitution which continued

to exist undor the new Constitution to have teen appointed or
(it/))

elected to that office under the new Constitution,

In both countries procedure of the old Assembly continued

as procedure of the nerr Assembly, with, of course, such

i.iodifications, adaptations, qualifications and exceptions as

■were necessary. Ihe voters rolls also remained and were
0 7 )

to do so until altered try Parliament, In Zambia such

alterations could not be brought into effect until after the
/ I c > \

interim period. Preparations for alterations to be brought

into effect at the end of the interim period could, however, be

made during the interim period. Persons registered on the

rolls on the coining into force of the new Constitution ware,

in each case, deemed to possess the qualifications required
(50)

undor the new Constitution, In Zambia the perpetuation of

the existing rolls meant the continuance of two rolls - the

main roll on which Africans registered and the resex-yed roll
Y 5I)

on which Europeans registered.

42. On the Special Roll, see Chapter J above,
43. S. 7 (3) Republic of Malawi (Const.) Act.

44. S. 7 (7). *
45. above under Existing Offices,
46. S. 12 Zambia Independence Order; S, 7 (5) R^pu^lic of 

Malawi (Const.) Act,
47. S, 9 (2)(c) and (d) Zambia Independence Orderj S. I.' (3) 

Republic of I'felawi (Const.) Act,

4^. S, 9 (4) Zambia Independence Order,

49. Ibid.
50. S. 9 (2) (d) and (5 ).
51, S. 9 (2) (c)(i) and (ii),
52, S. 9 (2) (e) (i i i )«



arsons- vhi) were neither African nor European could be
(^2)

registered on either roll at their own choicec In

Malawi, on the other hand, it meant the continuance of the

general roll, Ihe special roll was abolished - albeit not

directly ~ by the abolition of the special constituencies
(53)

and the Members representing them. The voters on that

roll did not, however, lose their vote. Section 0 (3) of the

Republic of Malawi (Constitution) Act provided that every

person x̂ ao immediately before the appointed day w$s, registered in any 
constituency as a voter was to continue to be registered 
until such tiiioe as^iew or revised roll of voters would have

been prepared, rJhis entitled the special roll voters to be

removed to the general roll.

All money granted, voted or appropriated by the previous 

National Assembly to the service of the Government was deemed 

by the Republic of Malawi (Constitution) Act to have been 

granted, voted or appropriated by the new Assembly in accordance
(cl")

with the now Constitution, No similar provision exists in 

the Zaiiibia Independence Order, Inclusion of the provision 

in the Republic of Malawi (Constitution) Act was, it appears, 

not necessary. The money, having been granted, voted or 

appropriated for the current financial year, the change of 

Government, Constitution and National Assembly would not 

have constitutionally barred the new Government, even if  this 

provision did not exist, from using the money. This may 

explain why a similar provision is absent in tho Zambia 

Independence Order,

5. Rirhts. Liabilities and Obligations

All rights, liabilities and obligations of Her Majesty

in respect of tho Government of Northern Rhodesia or of the

holder of any other office under the Crown in respect of the

Government of Northern Rhodesia on behalf of that Government

became, on commencement of the Constitution, rights, liabilities

and obligations of the President on behalf of the Governi^r^,
(*)()

They became enforceable by or against the President,, The 

rights referred to were those that arose from contract or 

otherwise but did not include those discussed telow under 

the heading "Property and Assets",; those arising from treaty, 

convention or agreement with another country or international 

organization; and those relating to Barotseland which were 

terminated by the provisions of Section £ of the Zambia
(*>7)

Independence Act, In Malawi all rights, liabilities and 

obligations of Her Majesty, the Governor-General or any 

public officer in respect of the Government of Malawi, 

regardless of how they arose, became the rights, liabilities 

and obligations of the G o v e r n m e n t , ■

417



Soction 7 (l) of tho Act also provided that all rights and 

obligations under conventions, treaties or agreements which 

wurc oxcrcisablo by or binding upon the Government imniodiately

before the appointed day (July 6, 1966) should continue 'to
, . (59) '

bo so exercisable and bindings There is no similar

provision j.n the Zambia Independence Order which- as has boen

seen above, in fact, excopted rights, liabilities and

obligations arising from treaty, convention or acreorranfc.

Tlx; exclusion of such rights, liabilities and obligations in

the Zambia Independence Order was perhaps duo to the fact that

until sho bccane independent,, Zambia, as < . Nor vhem Liodesia

Protectorate, was not responsible for its international

obligations or liabilities nor had she any international rights

53* See aboveo
54e Se7 (3) Republic of Malawi (Constitution)Act'
55. 5, 20 (l) Zambia Independence Order^

56. S, 7 ($) republic of Malawi (Constitution)
57. S» 20 (l) Zambia Independence 0rderc
56. Ibida This position of vesting the rights, liabilities 

and obligations in the President is ?lso found in 
Botswana Indepondence Order, 1966. The Zambian prevision 
has, however, been amended and the rights, liabilities 
and obligations are now as in Malawi (see below) vested 
in the Govejnr-ient, The vesting of rights, liabilites and 
obligation in the President or Government is rather, 
strange since the President or the Government is rather a 
corporation sole like the English Crown* The rights 
liabilities and obligations should have been vested in

57* the state which is a coronation sole,,
53. S0 12.Republic of'MalaJiii (Constitution)...Act. See also s,17 

of the Lesotho Independence Order and S3 26 of the 
Constitution of Kenya (Amendment) Act (No.Zu of 1964) which 
vested such rights, liabilities and obligations in the 
Government,

59. Seo S„ Y, Itevoy. 1971 (l) S.A, 359 (N .P .D .), whore the 
Court held that an extradition agreement which had boen 
concluded betison the Federation of Hiodesia and Nyasaland 
and South Africa and had been continued as part of the 
law of Hyas aland by tho Extradition of Offenders Fructments 
(Adaptations and Modifications) Regulations, 1964; after 
the dissolution of the Federation of Rhodesia and Nyasaland 
on Do comber 31, 196 3«. and further continued by tho Malawi 
Independence Order, 1964* vhen Nyasaland becaco independent 
as the State of I'felawi on July C, 1964 anti by the Republic 
of Itelawi (Constitution'Act, 1966 when Malawi becamo a 
republic was still in force between the Republic of South 
Africa and the Republic of I'felawi. Contrast with ,S%va 
Eliasov„ 1965 (2) S»A, 771 (T»P0D9), where the court held 
the same extradition agreement not operative betw3on the 
Republic of South Africa and Rhodesia because although 
letters were exchanged between the Government of the 
Republic of South Africa and the Government of Rhodesia, 
after the dissolution of the Federation of Hhodosia dnd 
%asaland to continue the agreement, the exchange of 
letters was not published by the President of ‘the Republic 
of South Africa as required by S-,2 of the South African 
Extradition Act (No. 67 of 1962). See also S., v*.. Bull-,

1967 (2) S, A, 636 (T) where the Court also held that tthe 
extradition agreement was still in force between Malavri. 
and South Africa despite the dissolution of the Federation,



Those intoxnational rights, liabilities and obligations '

that wore to to inherited by Zambia were, therefore, to be

settled between the United Kingdom and Zambia and tho

countries involved, I'felawi, on the other hand, had, at the

time she assured republican status, become responsible for

its international transactions when she attained independence

in 1964, It should be noted, however, that at international

Law there is no general rule that states that on achievement

of independence try a colonial territory the treaties that

were bidning upon it are automatically teminuted,, ^9a)

'Whether, a trea ty rorains in force or lapses after independence

of a territory depends largely upon whether the newly independent
(59b)

State Consents to be bound by any particular treaty.

Section 13 of the Republic of Malawi (Constitution)

Act confirmed all estates, interests or rights in or over 

land, minerals or mineral oils validly created, granted or 

recognised by the Governor of the former Protectorate., the 

Governor-General or any other authority acting in exercise 

or purpoted exercise of any power in that behalf conferred 

ty law, There is no similar provision in the Zambia 

Independence Order, Section 20 ?l) of the Order may, however, 

be said to cover confirmation of titles and interests over 

land; to that it was not necessary to include a separate 

provision,

6, Property and Assets

Any property and assets which vested in Her I-Iujcsty

or in the Government of Northern Rliodesia for the purposes

of tho Government of Northern Rhodesia vested in the President

on behalf of tee Government on coining into operation of the ■

republican Constitution,^1̂  In those cases where property was

liable to escheat or forfeiture to Her Majesty, it became so
if 1 ^

liable to the President on behalf of tho Government, '

59a, See S, v. Bill (supra) and S. V, Devoy (supra),

59b, Ibid, See also Qppenheim, L, International Law, Oth
Edition by Lauterpacht, H,j McNair, The Law of Treaties, 

p, 591; Schwartzonberger, Georg A, JVianual of 
Interns,tional Law., 4th Edition, Vol, 1, p,~u2,
O'Connell, State Succession in Municipal and International 

Law, Vol. 11, 6 - 9, 115^173-172; O'Connell,
International Law, Vol. 1,, p, J+2G,

S, 19 (l) Zambia Independence Order, See also S .16 of 
tho Botswana Independence Ordor, 1966, which has an 
identical provision, Tho Zambian provision has, however, 
been amended now and the property and assets are vested 

in the Government,

61, S» 19 (2) Zambia Independence Order, See also S.16 of the 
Botswana Independence Ordor Vvhich has an indentical 
provision.



Property hold in trust for Her Majesty or .the -Governor of ^

Northern Rhodesia for the purposes of the Northern Rhodesian 

Government was now to be held in trust for the President^2'1 

This latter provision and Soction 19 (l) did not apply to 

property or assets vested in Her Majesty, the Secretary of 

State or the Governor of Northern Rhodesia by virture of the 

Northern Rhodesia (Crown Lands and Native Reserves) Orders in 

Council 192o to 1963 or by virtue of the Northern Rhodesia 

(Native Trust Land) Orders in Council 1947 to 1963, Different 

provisions cpplied to such property and assets.

In Malawi the property and assets did not become 

vested in the President. ^11 property of every nature and kind 

whatsoever and all assets vested in or held in trust for Her 

Majesty or the Governor-General or any person in right of the 

Government vested in or was to be held on behalf of the 

Government^^ This position has been amended in respect of 

public land. Section 3 of the Malawi Land (Amendment) Act,
(fr\

I967, introduced Section 6A into the principal ^ct - the 

Malawi Land Act, 1965^°^ The Section vested all public land 

in perpetuity in the President. Section 7 of the j-imendment 

Act states that the provisions of Section 11 of the Republic 

of Malawi (Constitution) Act shall be read and construed 

subject to the provision of the iunendment *ct. All property 

and assets which vested in the Government or vhich were to be 

held in trust for tho Government at the commencement of the 

Constitution so vested or became held in trust subject to (a) 

any rights granted, leased or otherwise disposed of to, or 

recognized as being vested in, any person immediately before 

the coming into operation of the Constitution; and (b) any 

rights that might, subject to any law, be granted, leased or 

otherwise disposed of to, or in trust for, any person authorized 

in that behalf by tho Government or by or under ary l a w ^ ^  This 

provision is not included in the Zambia Independence Order9 

The provisions of Section 20 (l) of the Order dealt with under 

"Rights, Liabilities and Cfoligations11 abenre should, however, 

cover obligations of this nature,

62. S. 19 (3) Zambia Independence Order.

63. S. 19 (4).

64. S. 11 Republic of Malawi (Const.) Act. In Kenya (see 
S.25 of the Constitution of Kenya (Amend Eien-t) Act (Act. 
No, 23 of 19t>4) and in Lesotho (sec S,l6 of the Lesotho 
Independence Order, 1966) property and assets-are also 
vested in or held for the government,

65. Act. No, 0 of 1967»

66. Act No. 25 of 1965.

67. S»ll Republic of Malawi (Const.) Actg



7. Prerogatives and Privileges

Prerogatives and privileges exorciscd by Her Majesty or

the Government of Northern Bhodesia before independence
(/ rt\

vested in the President under ‘the new Constitution, This 

was also the case with the prerogatives and privileges 

exercised in Malawi by Her Majesty or the Governor-Ge .̂e^ 1 ,  

rIhe subjoct of prerogatives and privileges will be further 

dealt with under functions of the President in Chapter 

Fourteen, .

0, Citizenship

rihc transitional provisions regarding citizenship in 

Zambia and in Malawi differed because the two countries did 

not have tho saino constitutional status when they became 

republics, Malawi was an independent country and had, 

accordingly, a citizenship law of her own, Zambia, on the 

other hand, had no citizenship law of her own until October

24, 1964. To avoid repetition later, both the transitional 

and existing.provisions on citizenship will be discussed in 

Chapter Twenty,"..

0, Legal Proceedings and Jurisdiction

Both in Zambia and in Malawi legal proceedings pending 

before the Courts at tho comencenent of the republican 

Constitution continued as i f  they had teen institued before

the Courts under tho K o / Cons oitution,^^ Judgments already
. (7i)

given could bo executed or appealed against.

Jurisdictions of the Courts were maintained. Section

15 of the Itepublic of i'felawi (Constitution) Act provided that

until Parliament otherwise provided "the civil and criminal

jurisdiction of the Supreme Court of x^peal, the High Court

and all subordinate courts (including Local Courts) shall,

subjoct to the provisions of this i»ct and of any law in

force in Malawi, be exorcised in confor;:iity with the existing

laws and the substance of the comon law and the doctrines

of equity". There is no si’nilar provision in the Zambia

Independence Order, ‘Ihe provision was, it appears, unnecessary,
( 22)

both in the Republic of Malawi (Constitution) Act, and .the 

Gambia Independence Order. Once existing laws had been 

perpetuated (with the necessary modifications, adaptations, 

qualifications and exceptions) it followed that the laws 

governing jurisdiction of the various Courts and its exeroise 

had also been perpetuated and the Courts were to function in 

accordance with those laws and those that came into effect 

at the commencement of the Constitution until Parliament 

provided otherwise.

60, S.lo Zambia Independence Order.
69. S .10 republic of Malawi (Const,) Act,
70, S. 17 iambia Independence Order; S.14 ‘Aopublic of I'felawi(Cns+,



In addition it stands to reason n„,1T,|.ir, w>Î fi sgpTy '
if

the coiamon law which they had previously- app̂ -ip.i ’

so far as there was specific substitution. Part of the

divorce jurisdiction of the Courts of Zambia was terminated

by Section 7 (l) of the Zambia Independence Act, As from

October 2kf 1964* no Court having jurisdiction under the law

of Zambia had jurisdiction by virtue of the Colonial and

Other Territories (Divorce Jurisdiction) Acts 192691950 to

make a decroe for the dissolution of a marriage or to make

an order on an incidental matter thereto unless the proceed-
( 73)

ings of the decree wsre pending; before the Courts There 

is no similar provision in the Republic of Malava (Constit

ution) Act. Jurisdiction of the Malava. courts under the 

Colonial and Other ibrritordes (Divorce Jurisdiction) Acts 

1926-1950 had been terminated when the country became 

independent in 1964. ;

10. Judicial Comnittee. of the Priv.v Council

Soction 5 of tho Zambia Independence Act empowered, Her 

Majesty to confer on the Judicial Committee of the Privy

Council ty Order in Council jurisdiction and pov-srs to-keas?*--

appeals from, tho Courts of Zambia in accordance with virarteve'r 

provisions would be contained in such Order. Ihe Zambia 

Independence *ct having been enacted earlier than the Zambia 

Independence Order, Section 5 of the Act provided that .the 

provisions relating to appeals to the Judicial Committee " ' 

from the Zambian Courts could, if  enacted, be included in the 

Order in Council that was going to revoke the Northern 

Rhodesia (Constitution) Order in Council, 1963;} as amended,

A provision was later included in the Constitution, empowering

the President to declare try Order that 'the Judicial Conmittee •

shall be a court of appeal for the Republic of Zambia*(?4)

Such Order has not been made and accordingly no arrangements 

have been made by Her Majesty in Council to enable the 

Judicial Committee to hear appeals from Zambia„ Arrangements 

were, however, made in terms of Section 6 of the Act for the 

disposal of pending proceedings before the Committee,

'•yi'* 1 " | ■ ■ ■— ■ ■ ............ —  ■■■■ — ■■■ -  ■"  .................................................................... . - •• -1 ■l ~ ■— 1 ~ . 1 m ■ 1 1 - r t . - T  1 .

71* Ibid.
72. eo Chapter 15 below where it is stated that Section 15 . 

removed the uncertainty on whether Local Courts had 
jurisdiction to administer the common lav/ and equity. N

73. Ihe requirement that rules made for the Courts in
Zambia in terms of Section 1 (4) of the Indian and

Colonial Divorce Jurisdiction Act, 1926, should be made
 ̂ - ty the Secretary of State with the concurrence of the

Lord Chancellor also ceased - S„ 7(3) Zambia Independence 
Act, The function was to be entrusted to an authority ■ 
determined ty the law of Zambia - ibid. Provisions of , ■ 

Section 1 (4) requiring the approval of the Lord 
Chancellor for the nomination of any judga for all
purpose equally ceased, • ’

74* S. 102 of the Constitution. See below under Chapter' 15a



42^

•. .'Ihe Itopublic of Malawi (Constitution) Act has no 

provisions regarding the Judicial Com;:dtteo of the Privy 

Council, i-ppeals to the Ccraraittee- had been terminated 

two years earlier when the country became independent,

Only those proceedings which ware pending before the 

Committee on July 6, 19 64, wore continued0 ^

llj j ip; re e rants Relating-; to Barotre], and,-.

It will be remembered that several agrcensents had been 

uadc between the Paramount Chief of Barotseland and the 

British South Africa Coup any and the Crcswr and that although 

Barotseland v.as administratively part of Northern Fhodesia-

it had enjoyed special status and in 1953/'-.VO'eived formal
■ (77)

protectorate recognition, 1 1' Before the grant of independence

to the country., a series of negotiations wore held between

the Litunga of Barotseland, the Government of Northern Ehodssia

and the British Government on the position of Barotsela&d''iih.

an independent Zambia, These negotiations resulted in ’the;

Barotseland Agreement, 1964, which spelt out the rights of
(7ri)

Barotseland in an independent Zambia,

On October 2k, 1964, some agreements on Barotseland' 

ceased to have effect. Section 8 of the Zambia Independence 

Act provided that agreements between Her Majesty and the • 

Litunga existing before October 2k,} 1964V were to cease to - 

have effect in so far as they, before that date, conferred 

any lights or imposed a r obligations on Her Majesty or the
(r?9) '

Government of Norti -irn Ehodesia<> ‘ This did not, . hcwever, 

apply to the 1964 .Agreement or to ar.y .’grecmcnt made before 

or after the ©nactcenfc of the Zambia la^pcndence Act varying
" ■ -

or superseding that jigreeraentc 1 This Agroerrjnt was not 

affected because it had been concluded to qr rate from 

independence,, Sie agreement ha^, hov?ever, as vd.ll be seen 

in Chapter Ly-SQr. .e been abrogated by the Government of

Zambiaa

12 * Finergeney Pcwej ̂

Section 7 of the Zambia Independent Ordor enabled 

a state of emergency declared by the Governor in teres of 

Section 4 of the Preservation of Public Security Ordinance \ 

immediately before the coining into operation of the Order 

to be deemed, on coming..into force of the Order,, to be in 

force in terms of Section 29 (l) (b) 0:’ the Constitution 

(concerning declarations of a state of near emergency) and 

to have been approved ty the National Assembly,,

75o Sc 14 (l) Ilalawi Independence Order,

76, S0 14  (2)0 '
77, See Chapters 2 and 8 above0 ^
78, L e  Chapter 22 belcw0
79*  Pdghts and obligations conferred o:'r ispos^d on p^rti=^||>:

like the Eritiah South Africa Carper* 7  did not,. <*̂
cease tc/ erlst„



Such -State of near-Qmeigeaojk unless- sgowmt xevoksd:' or 

extended by the National Assembly in accordance with 

Soction 29 of the Constitution, was to last until April 24,

1965« No such state of near emergency was declared during 

tho relevant period. The provision, therefore, expired 

without having boon used,

Ihe Emergency Powers Orders in Council, 1939-1964

which have the force of law in the United Kingdom and the

(8l)
overseas dependencies ceased to apply to Zambia, 'Ihe ordrs

worc substituted by Section 29 of the Constitution, Section.

10 of the Malawi Independence Order, 1964, also terminated

the Orders in relation to Malawi, Unlike the Zambia

Independence Order, the i&lawi Independence Order did not

terminate all the Orders on independence day, Only Section

6 (2 )(d) and Section 8 of the Baergency Powers Order in

Council 1939 ceased to operate on July 6, 1964, Ihe rest

of the provsisions of the Orders were to operate until July 
(83)

6, 1966, Although, when this provision was made it had

not toon anticipated that Malawi would become a republic on 

July 6, 1966, it happened that the termination coicided with 

this change of the country’s constitutional status,

13, Ihe First President,

Section 8 (l) of the Zambia Independence Order provided 

that the first President would be the person named in 

Section 32 (l) of the Constitution and that if that person was 

not tho President designate, the President would be- the person 

then President designate* If  there was no President designate 

on coming into force of the Constitution, the office of 

President was to be deemed vacant and the provisions of 

Section 37 of the Constitution would be brought into fo£cc£*

The person nantsd in Section 32 (l) of the Constitution was

Kenneth David Kaunda, The President designate was to be the 

person elected in terms of the Zambia (Election of First 

President) Order, 1964-5^ Such President designate was to 

take the necessary oaths in terms of Section 39 of the 

Constitution as soon as possible after the commencement of 

the Independence Order, The election of the first

President was not an election by the people but by the 

Legislative Assembly, Kaunda was elected the President 

designate, as was expected since his United National 

Independence Party held a vast majority in the Assembly.

80, S, 8 (2) Zambia Independence Act*
81, S, 13 Zambia Independence .Order,
82, S, 10 Malawi Independence .Order, 1964,

03, Ibid.
84, S, 8 (l) Zambia Indpendence Order,

85, S, 1, 1964 No, 1283,
86, S, 8 (2) Zambia Independence Order,



Ho was duly sworn in on coming into force of tho 

Constitution as the Republic's first President.

'Iho Republic of Malawi (Constitution) Act docs not 

refer to tho first President in its main part. Such mention 

is, however, j.iade in the Constitution (which is Schedule 2 

to the Act) itself. Soction 9 names Nrjwazi Dr. Hastings 

Koauzu Bonds as the first President. The election in this 

case was also not an election by the people but by the 

National assembly. This was done in tenia of the Election '

of the First President of the Republic Act , 1 9 6 6 .^ ^

14. Chiefs

person who was recognized by tho Governor as 

of chiu£Ly status or under any law as the Litunga of 

Barotseland or as Paramount Chief, Senior (jhief or Sub-rjhief 

immediately before tho coming into force of the Zambia 

Independence Order continued to enjoy that status under the 

new Constitution until such recognition was with di awn- ty the
-  (o&)
President, The Republic of Malawi (Constitution) Act

refers to chieftainship in Schedule 2 to the Act, Section 6 

of the Constitution states that 'the institution of chieftaincy 

shall be recognized and preserved in the Ropublic so that the 

chiefs may make tho fullest contribution to the welfare and 

development of the country in their traditional fie ld s .^

Ihe recognition of chiefs under the new Constitution meant 

recognition of those î ho were chiefs immediately before it  

came into operation.

Ip, Reinuneration of Certain Officers -

Until now provisions were iaade in terms of Section 

111 of the Constitution, Section 21 of the Zambia Independence 

Order provided that salaries of holders of offices to vhich 

Section 111 applied (i.e . judges of the High Court and the 

Court of appeal, the Director of Public Prosectfcions and the 

auditor-General) were to be the salaries they vjere receiving 

before tho Order came into operation. Provision for such 

salaries was later made -when Parliament enacted the Constitu

tional Offices (Emoluments) Act, 1965. ^ ^  The Republic of 

Malawi (Constitution) Act makes no mention of a transitional 

provision of this nature. The officers concerned continued 

to be paid in terms of the existing law on the matter,

07, Act No. 22 of 1966. '

& j« S .14 Zambia Independence Order.
£i9« For a fu.ll account of the role and powsrs of chiefs in .

Zambia and Malawi, see Chapter 23' -below.

90. Act No. 45 of 1965* '
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The Zambia National Assembly originally-consistod of
(13) ' . . .  ‘

consisted of seventy-five clectod Members arx! five"''-...
(XIl) '

nominated Members, The elected Kbmbers wore divided into

two groups. Sixty-five represented sixty-five main roll 

constituencies while ten represented ten reserved roll 

constituencies. Die main voters1 roll was predominantly 

African while the reserved roll was predominantly European,

Asians and Coloureds had to decide whether to be registered 

on the main or the reserved’roll, Africans could not be 

roistered on the reserved roll and Europeans could not be 

registered on the noix. . rolls Candidates for election to 

tho National Assembly could stand only for seats belonging 

to tho roll on which they were registered, Ihe five nominated 

i'fcmbors wore appointed in terms of Section 60 of the 

Constitution which empowered the President, if  he considered 

it desirable in the public interest, to appoint up to five 

persons as Members of the National As sc nbly in order to 

enhance its representative character or to cbt-aLm the service 

of any person who, by reason of his qualifications, would 

be of special value as a tbmber of the Assembly, The member

ship of 'tiie Assembly could als~> be increased tsy one in the 

event of a non-lumber of the Assembly being elected Speakel1̂

The division of elected JVbmbers into those representing

i.uain roll constituencies and those representing reserved roll

constituencies was carried over from the pro-independence

Constitution as a temporary arrangement subject to termination

at tho dissolution of tl~ l,JintoriD Parliament'1* Although the

division and the Ij.u ’tor of constituencies could not be

altered during, the interim period, arrangements for alterations

to bo made at the end ox the period, could te made during the 
(16)

period. In pursuance of '.his provision alterations were

i.iado to the composition of th  ̂ Assembly, the boundaries of 

the constituencies and the voters' rolls. The alterations 

coj.ri into force when the interim Parliament was dissolved in 

December, I960. The number of elected Ifcmbers was raised to 

105.

3, Botswana, like Zambia, has a House oi? Chiefs which is not 
part of Parliament - -see below in this Chapter,

9. KenyaJiajl a-.songte but abolished, it in 1966 (see Act Wo, 
40 of 1966).

10. Pakistan is at present working on a new Constitution.
11. Nigeria is at present under militc'iy rule. _ _
12. Lesotho is at present working on - nqw Constitution,

13. S,5C (1)(a)(Zambia),
14. S.5tf (l)(b),
15. S .50 (2). ,
16. S .9 Zambia Indepondence Ordor, 1964*
17. S .2 Constitution (Amendment) (No, 3) Act,. 1967 (Act No.2

of I9 6 0  '



Tho bon reserved seats wore terminated. The main and 

reserved rolls were abolished and replaced by one roll. The 

provision of up to five nominated Members was retained* bring

ing tho maxLmm CBmborship of the Assembly to 110, This is 

the present membership of the Assembly.

The Malawi National Assembly, on the other hand, consists 

of 6 0 dected Mombers,^^15 nominated Members and such 

persons who boconrc Members by virtue of ^teing Ministers in 

terns of Section 50 (2) of the Constitution^3̂  The President 

is, as in Zambia, empowered by Section 20 of the Constitution

to appoint - fifteen persons as' Members of the■National

iissembly in order to enhance the representative character of

the Assembly "or to represent particular minority or other

spccial interests in the Republic.11 The quoted words are not

includod in Section 60 of the Constitution of Zambia. Their

presence in the Malawi provision does not make the content of

the provision significantly different from that of Zambia.

The important words are: "to enhance the representative

character of the Assembly,11 which are contained in both

provisions, These words alone empower the President to appoin'

persons to represent minority or special i n t e r e s t s A s  in

Zambia, membership of the Malawi National Assembly can be

increased by one if a person who is not a Member of the
(21)

Assembly is appointed Speaker;

The power to nominate Members, possessed by the President 

in both Zambia and Malawi, is also enjoyed in one form or 

another ty Heads of State in a number of Commonwealth co.uiitriej 

In C a n a d a ^ ^ E L j i^ 3̂  Trinidad and Tobago,Jam aica,

Barbados and B e r m u d a t h e  Governor-General appoints the 

entire Senate. In

17a. Ihe number was originally 50, It was increased to 60 ty 
the Constitution Amendment Act, 1969 (No,25 of 1969)*

lu. S,19 (l) (a) (Malawi)* Foiviaily the nominated numbers were
19. 5*2CBae£'or§a3^rlikiedn6i3dinated Members were 5* These 5 

replaced the Special Members who had been abolished ty 
Section 7 (3) of the Republic of Malawi (Constitution) 
Act. The 5 were all Europeans. The number was, increased 
ty the Constitution (Amendment) (No, 2) Act, 1970* The
10 new Members w e  all African,

19a* S»50 (l) empowers the President to appoint Ministers 
from per sons who are not Members of the National 
Assembly, Formerly those Ministers did not become 
Members of the National Assembly although they were ' •
permitted to participate in the proceedings but without 
a vote,

20. See below on whether these provisions for nominated 
Members should be used to svrell the majority of a ruling 

party.
21, S .19 (2) (Malawi), This provision also exists in the 

Constitutions ofjG.g.jUganda (S,40 (4)j Malta (S, 53(2)^.* 
Trinidad and Tobago (S, 29 (3)j Singapore (S.23 (2^» 

Botswana (S*59 (2 )).
22, Sec S, 24 of the Constitution.
22a. 8 are appointed by the Governor-General Qn the advice 

of the Great Council of Chiefs; 7 on the advice of the 
Prime Minister; 6 on the advice of the Leader of the 
Opposition; 1 on the advice of the Council of Rotuma -
S. 1 r.f the Constitution. , ...



In Ceylon the Governor-General appoints 15 of the 30 

I&nbors of the Scnat<^5^ In Swaziland tho King appoints 6 

of tho 12 Son:.tors. The Senators (in Swaziland) are

42 D

appointed on grounds either of their special or practical 

experience so that they represent economic, social or cultural 

interests not already adequately represented or ty reason of 

their particular merits which would enable then to contribute

Kin-; also nominates 6 of tho 30 Members of the House of 

Assembly after consultation with bodies he considers necessary 

and after taking into account interests not already

'Jhe President of India noi:iinato*s 12 of the -Members of 'die

Council of States on account of their knowledge of literature,
• (32)

science, art or social service. “Ihe lanr di-Pertuan Agong

of Malaysia appoints 32 of the Senators from persons l!who in

his opinion have rendered distinguished public scrvice or

have achieved distinction in tho professions, commerce,

industry, agriculture, cultural activities or social service

or are representative of racial minorities or are capable of

23. S .23 of the Constitution. 13 are appointed on the advice 
of the Prise Minister; 4 on the advice of the Leader of 
the Opposition; and 7 on the advice of the Prime 
Minister after consulting religious, economic or social 
bodies or associations,

24. S„ 35 of the Constitution. 13 are appointed on the advice 
of tho Prime ffiiiister and 5 on the advice of the Leader 
of tho Opposition.

25. 5.36 of the Constitution. 12 are appointed on the advice 
of the Prime Minister; 2 on. tho advice of the Leader of 
the Opposition; 7 in the Gaveifnor-General's 
discretion to repn.sent religious, economic or social 
interests or other interests.

26. S8 27 of tho Constitution. 4, are appointed on the advice 
of the Government Leader; 2 on tho advice of the 
Opposition Leader; and 5 arc appointed by tho Governor' 
acting in his discretion.

27. Sc 5 (l) of the Constitution.
25. S, 3u (4) of the Constitution.

29. S. 35 (5).
30. s c 42.
31. S, 41 of the Constitution. The other 22 Members were 

ex-officio by virturo of their txs ing Principal or Ward 
Chiefs.

32. Article 30 (l)(a) and (3). The other Members are elected 
ty the Legislatures of the States - Article 50 (4),

33. Article 45 (2) of the Constitution as amended by Act
1 9 of 1964, S .6. The other Members arc elected by the 
Legislatures of the States - Article 45 (l)(a ).

representing the interests of aborigines."
(33)



In Tanzania, in addition to appointing 32 Jfeabers from among

tho renters of tho Revolutionary Council of Zanzibar, the

President appoints up to 20 Members from. Zanzibar and up to

10 Members fron no specified part of the U nion^^  In Kenya
(35)

the Prcsidont is empowered tc nominate 12 Members,

Several sinilarities and dissiiidlaritiGS can be seen

between the provisions in Zambia and Malawi, on the ore hand,

and those in tho other States mentioned above, 3ho Malawi and

Zambian provisions differ in purpose wholly from those in

Canada, Ceylon, Jamaica and Bermuda and partly from those in

Trinidad and Tobago and Barbados. The appointment of the

entire 102 Senators in Candda, the entire 22 Senators in

Fiji, 21 Senators in Jamaica, 11 Senators in Bermuda, 15 of

tho 30 Senators in Ceylon, 14 of the 21 Senators in Barbados

17 of tho 24 Senators in Trinidad and Tobago, and the 52

Members of the Tanzanian National .assembly from Zanzibar is
(36)

a method of filling the House, not aimed particularly at 

representation of particular interests or enhancement of the 

representative character of the House as is the case in 

Zambia and Malawi. The purpose of the provisions in Jamaica, 

Bermuda, Ceylon, Barbados and Trinidad and Tobago, appears 

to tc to avoid a Second Chamber which is hostile to the party 

which has a majority in the First Chamber (for it must be 

remembered that the Governor-General cither acts by convention 

or on the advice of the Government, On tho other hand, the 

provisions in India, Malaysia and Swaziland, and Trinidad 

and Tobago (in relation to 7 of the 24 Senators) and Barbados 

(in relation to 7 of tho 21 Senators) are sixiilar to those 

in Zambia and Malawi in that the aim of the appointment is 

either representation rf special interests or enhancosient of 

the representative character of the House, The Kenya 

provisions and those of Tanzania, in relation to the 10 

Members, differ from those of Malawi and Zambia in that the 

purpose of nominating the Members is not stated. This 

leaves the President, in both Konya and Tanzania, with 

discretion to appoint such Members for a variety of reasons 

including those envisaged by tho provisions in Zambia and 

Malawi/37'*

341 Soe S 8. 24 (l) and 31, 32 and 33 of the Constitution,
35. S .39 of the Constitution as deleted and replaced by Act 

No,45 of i 960. The twelve Members were before the 
replacement of the original provision called "specially 
elected 1-bmbers" and wore elected by the House of 
Representatives - soe S .39 and Schedule 6 of the 
original Constitution.

36. This was also so in tho case of Lesotho,
37. A further difference that nry be noted is that while in 

Zambia and Malawi (and also in Konya and Tanzania) the 
President acts in his discretion in all cases, in 
Jamaica and Barbados, for instance, the Governor - 
General acts on the advice of the Prime Minister and the 
Loader of tho (^position (except for 7 of the 21 Senators

...  in Fhrbados)„
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6. In Malawi the nomination powers have beon used by the

President to grant Europeans five seats in the National

Assembly where they would otherwise have no representation,

Ihe five Europeans act as a created opposition^^in a

National Assembly comprising 60 Members of the one permitted

party In the country ~ the Malawi Congress Party, In Zambia

the powers have beon used so far to swell the benches of the

ruling party although in doing so white and black supporters

of the party have teen appointed, Die spirit of Section 60

(of the Constitution of Zambia) -jid Section 20 (of the '
.Constitution of Malawi) se?m§, however,^ np+ +o fre nprain^/ipn^osnbers

tu tLncroaso the numbers of the ruling party but to give certain 

interests representation or to benefit the country by having 

in the Assembly persons with special knowledge.

In size the National Assemblies of Zambia and Malawi

are very small Wien compared with axwih Assemblies as the

British House of Commons (625-630 Members), the French National

Assembly (402 Members), the Indian House of the People (500

Members), the Italian Chamber of Deputies (596 Members), the

German Bundestag (499 Members) and the United States House

of Representatives (437)Members), Even in Africa alone

the two Assemblies can still be regarded as small when conpared

with Tanzania’s, which has 304 Members,^1-̂  Nigeria's under the

1963 Constitution, which had 312 Members,^'1 ancl Konya's,

which has a maximum membership of 150, Zambia and Malawi

are, of course, very small in terms of population when compared
(43)

with any of the countries mentioned above, Zambia's

population of 4, 000, is, in fact, over-represented with a

National Assembly of 110 Members when compared with any of

tho countries given above, Uganda, with a population of

7, 551, 000, has a National Assembly of 02 Members, with a

possible addition of another 10 specially elected Msmbers
( }

under certain circumstances.  ̂ Ghana, with a population of 

the s?jae size as that of Uganda had, under the I960 Constitution, 

a National Assembly of 104 Members^"^ Ihe 1969 Constitution 

has, however, raised the membership to not less than 140 and 

not more than 1 5 0 ,^ ^  Malawi’s National Assembly is, on the 

other hand, commensurate with the country's population of

4, 000,OCX), However, when compared with Malta (population j 

317*000) which has a House of Representatives of 50 Msmbaj^^

and Singapore (population: 1,090,000) with a Parliament of 51
(49) . .

Members, it could be argued that Malawi's population is

unde rv-rep re se ntod,

Taking Zambia and Malawi alone, it will be seen that the 

membership of the National Assembly of the latter is exactly
, v  •*

half of that of the National Assembly of the former. Two ' 

f „ . __________________________ _

t
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Two factors make it desirable that Malawi should maintain

a smaller National Assembly than Zanbi.a's,, The first is 

that Malawi is not as rich as Zambia and canno6 afford 

maintenance of a largo Assembly without causing an unnecessary 

strain on the country's resources. Secondly. Malawi!s area
• - (50)
is only about one-eighth that of Zambia. and the density of

the population is .17 ,5  persons to a squire mile as compared
.  ( 'Si)

with Zambia's 13«0 persons. ihe fifty elected Members of

the Malawi National Assembly could, therefore, easily cover

their c'-nsiituoncies. On tlic other hand, it would be

extremely difficult for fifty Members (if Zambia were divided

into fifty constituencies) adequately to do tho same in

Zambia. The large area, the sparsenesc of the population and

an inadequate communication system justify tho maintenance of

a largo National ;xssembly in Zaiabia, so that Members could

easily cover their constituencies,

30. Some of tho nominated Members are those who were Ifembers 
of the Legislative Council before independence and were 
in political conflict with Dr, Banda., e„g; Michael Black
wood who was the leader of the United Federal Party in 
the country during Pbdcration days and who is now the 
Leader of the Opposition, This dovico of a nominated 
Opposition is working rentarijaly well,

39. Figures of membership are as given in Wheare, K0C, 
Legislatures (Oxford, University Press, 1963) P*4. For 
membership figures of other legislatures, see p .5.

40. S .24 of the Constitution,
41. S .43 of the Constitution. There was also a Senate.
42. S.49 °f  the Constitution as amended by Act, No, 40 of 1966,
43. The population figures as given in Britannica Book of

the Year. 1967, P* 636, are as fo llo w s: B r ita in  54,436,000; 
Frai'.cb. -  49^157^000; India  -  500,000,000; I t a l y  -  
52,931,000; 'West Germany (in clu din g Vijst BcrlinJ 59* 297/ 000; 
United S tates -  °ri0, OOu^XO; Tanzania •-* 10, 515,5 000;
Nigeria - 57; 50U oOO; Kenya - 9,643, 000*

44. Figure o!.tailed from tho source cited in Note 43 above.
45. article 40 (l) - (3) of the Constitution, The party with 

the biggest number of seats after a general election is 
empowered, if  it has a majority of less than ten over 
all the other parties, to elect special members so as
to give it a majority of ten.

46. article 2 (l),
47. Article 70.
40. S ,53 (l) of the Constitution,
49. Article 23 (l) of tho Constitute T c::. with a 

population of 1 , 000,000 had undor the 1966 Cais LLfcution 
a National Assembly of 60 and a Senate of 33=

50. Soe Chapter 1.
51. See source cited in note 43 above.
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Constituencies and the Electoral Commissions

For tho purposes of elections to the National Assembly 

Zambia and Malawi are divided into constituencies and each
(52)

constituency returns one Kbmber, Multiple neuter

constituencies as found on the Continent of Europe do not
. . . .. (*>3)

exist in Zambia and I'felawi. Zambia is divided into 105

constituencies^^ and Malawi into 60. ^ 5 )  The nominated

Members in both countries do not represent constituencies,

Hie boundaries of the constituencies are, in both countries,

fixed by .an Electoral Commission provided for in the

Constitution. Similar bodies exist in most of the

(57)
Constitutions of the new countries cf tho Connonwealth,

'Bio names vary although "Electoral Commission" seems the 

4 i (55)most popular.

In Zambia the Commission consists of a chairman and
(59)

two other Members appointed by tho President,, Ihe Chair

man must bo a person who has held or who holds high judicial 

o f f i c e , . T h i s  requirement is also found in the 

Constitution of Botswana. it also existed in tho 1966

Constitution of Lesotho. The latter Constitution went

further by requiring that all the three members of the 

Coo.iission should be judicially qualified., In Bermuda the

Chairman need not be judicially qualified Lgat one of the four 

members (excluding the Chairman) must be judicially qualified.

In Malawi tho Commission comprises a Chairman and not less than

two and not more than four other Members appointed by the 
(6 L)

President,, There is no roquiroi.xsnt that the Chairman or

any of the members should bv̂ judicially qualified, This is 

also the position in the majority of the Constitutions of 

the Corxionwoalth countries, Tno necessity of having

a judicially qualified Chairman is, however, recognized in 

most of these countries and such a Chairman is often 

appointed.

Members of the National Assembly are disqualified

from membership of the Commission in both Zambia and MaliM^

The I'felawi provision also specifically disqualifies Ministers

and Parliamentary Secretaries from membership, This

specific mention of Ministers and Parliamentary Secretaries,

in addition to Members of the National Assembly, must have

been necessitated by the fact that a provision also exists

in the Constitution which permits Ministers (but not

Parliamentary Secretaries) to be ncn~>Mbmbers of the National 
(6rt>)

Assembly. Members of the National Assembly are also

disqualified in Trinidad and Tobago, Malta, Sierra

Leone, ^U g a n d a , ^M a u ritiu s , Malaysia, ^Botswana*
(n(A ('77')

Ghana and Bermuda.

Footnotes on ..next page.



9, In Malta, Mauritius and Botswana^^ candidates for

cloction to the Nation?.! .assembly are also specifically

disqualified and so are nenfcors of local authorities in 
(rtl)

Uganda °  and Mauritius, ^ The Botswana Constitution

further bars from sicnbership any person who is or has been .

within the proceeding five years actively engaged in pplitmcs.

A person is deemed to bo or to have been actively engaged in

politics if (i) he is, or was at any tiro during tho

proscribed period, a i'bnber of the National Assembly,

Legislative assembly or Legislative Council; or (ii) he is,

or was at any tine during the prescribed period, nominated

as a candidate for election to the National Assembly,

Legislative Assembly, or Legislative Assembly; or (iii) he is,

or was at any time during that period, the holder of an

office in any political organization that sponsors or supports,

or has at any tine sponsored or supported, a candidate for

election as a Member of the National Assembly, Legislative
(r'3)

Assembly or Legislative Council, In Kenya and

Tanzania, while ordinary Members of the National Assembly are
(  r 'fl 1

disqualified from Membership, tho Speaker is ex-officio

Chairman of the Electoral Commission, On the other hand,

tho Constituency Boundaries Commission of Saint Christopher,

Nevis and Anguilla. and the Standing Comittee on Constituency

Boundaries of tho Jamaican House of Representatives are com-
(06)

posed wholly of Members of the Legislature, 1

52. S»6;J (3) (Zambia); S.2(l) (Malawi.)
53. The system of multiple member constituencies does not 

exist anywhere in the Connonwealth or in non-Comnonwealth 
countries following oh British pattern of election -c,g. 
South Africa a ,-ho United States0

54. Ss»6J (l)(a) and 5-'; (l) (a) (Zambia)*
55. S .31(1)(Malawi).
56. Ss.67(l) and 63 (l)(b)Zambia); Ss.30(l) and 31(1)

(Malawi),
57. See e.g. Sc4;j (l). Konya Constitution; S,u2 (l) Tanzania 

Constitution; S.47 (l) Uganda Constitution; S .53 (l) 
Trinidad and Tobago Constitution; S.61 (l) Malta 
Constitution; S. 53 Bermuda Constitution; S. 30. C-hana 
Constitution; 5.37 Sierra Leone Constitution; S .33 (1) 
Mauritius Constitution; S„65 (l) Botswana Constitu&Jiopj 
S.40 (l) Ceylon Constitution; S .52 (l) 1966 Lesotho 
Constitution; S .50 1963 Nigeria Constitution. In sons 
Constitutions only a Commission dealing with elections 
and not delimitation is included - e.g. those of India 

(pp.324) (l); Malaysia (Art. 114 (l)j and the 1962 
Pakistan Constitution (Arts, 147-153).

5<3. The term "Electoral Commission" is used in the 
Constitutions of Kenya, Uganda,, Tanzania, Malta,
Sierra Leone, Ghana, Nigeria (the 1963 Constitution),
Zambia and Malawi. Other terms are used in son© 
Constitutions - e.g. Boundaries Comission (Trinidad 
and Tobago); Delimitation Commission ) (Botswana dnd 
Ceylon); Constituency Boundaries Comission (Bermuda)j 
Electoral Boundaries Comission (Mauritius); Constituency 
Delimitation Commission (Lesotho, 1966 Constitution),

59. S.6? (3) (Zambia), _ _
59a. "where judges arc barred from public office a retired 

 ̂ judge nay bo appointed.

Other footnotes on next- page.



10. 60. S. 67 U )  T^nbiaJ. ' L

6D)si. S, 65 (3) (cO of tho Constitution,

6 1 . S, 52 (l) of the Constitution.

62. Ibid. Tho Chairman had to bo a serving judge while the
other two could bo serving or retired,

63. 3. 53 (4) of tho Constitutions

64. S. 30 (l) and (2) (lhlawi).

65. See, 0,r .} the Constitutions of Uganda (Art, 47 (l))j
Ceylon (S, 40 (l )); Trinidad and Tobago (S„ 53 (2));
Mauritius (S, 33 (l)); Malta (S, 6l (2)); Ghana
(Art, 30 (3)). See also S, 50 (2) of the 1963 Nigerian 
Constitution.

66. S. 67 (5) (^anbia)-j Se 30 (#} (Malawi),

67. S. 67 (5 ) (BaMiKi),

60, Soe Chapter 13 below, Such specific uention, however, 
also appears in the Constitutions of e.g. Malta 

(S, 6l (4); Sierra Leone (S.37 (4)) and Trinidad and 
Tobago (S. 53 (4)),

69. S. 5 3 (4) of the Constitution.

70. S. 6l (4 ) of the Constitution.

71. S. 37 (4) of tho Constitution.

73* Article 47 (2) of the Constitution,,

73. S. 33 (3) of the Constitution,

74. Article 114 (4) of tho Constitution.

75. S. 65 (3)(b)(i) of' the Constitution.

76. Article 30 (3)(L) of the Constitution,

77. S, 53 (4) of the Constitution. See also S. 52 (2) of the 
1966 Lesotho Constitution.

7J, S, 6 1 (4) of the Constitution,

79, S. 33 (3) of the Constitution,

30. S. 65 (3)(b>) (ii). 0 w..„_ also the oaso under the 1966
Lesotho Constitute t (S* 52 (2) (b0)* ■

31. Article 47 (2) of 'the Constitution,, Cnly Members arid not 
Candidates are disqualified^

32. S .33 (3) of the Constitution. Candidates for election
are also disqualified. Contrast with the Uganda provision- 
ttee Note 31 above.

33. S. 65 (3)(c), The provisions do not apply to persons who
were speakers of the Legislative Council or of the 
Legislative *iSsembly or National iissenibly #10 ware so 
chosen without being Members, Tho 1966 Lesotho 
Constitution had similar but wider provisions. S. 52 (2) 
barred in addition to existing Mentors of the National 
Assembly, Members of past Legislatures, personswho at 
any tiae were- nominated for election to the existing or 
past Legislatures, persons at any time, held office
in a political organization that supported or sponsored 
a candidate for election to the existing or past 
legislatures or to a local governuient authority. The 
bar was for all ti;ne and not for a proscribed period
as in Botswana.

£i4. Sou S. 32 (l) Constitution of Tanzania and S. 43 (2) 
Constitution of Kenya,

35. S, 32 (i) Constitution of Tanzania; S, 43 (l) Constitution
of Konya as amended by Act N,_, <+0 of 1966,

36. See S .47 (l)(a)-(c) of tho Constitution of Saint
Christopher, Nevis and Angmlla and S. 6 7 (2) of the
Constitution of Jamaica.
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Public officers are also disqualified from membership in 
. (37)

Malawi u but no mention of this is made in the Constitution 

of Zambia. Ihe disqualification was not included in the 

Zambian Constitution perhaps bccause of the requirement that 

the Chairman of the Commission ciust be a person -who holds or 

who has hold high judicial officet, This permits the appoint

ment of a serving judge of the High Court of Zambia or the
(33)

Court of i^peal of Zambia* ' The office of judge is an

office in the public service and, therefore, a public office.

Judges are accordingly public officers. On the other hand;

the Malawi provisf.oi- alsqi*a.li?Ies even judges. Judges and

magistrates are includ id ty the Constitution in the definition
(90)

of "public officer1'„ Public Officers are also /ro\
(91) „ (9?)

disqualified in Trinidad and Tobago, ' Malta, Sierra Leone, 

Uganda* ^  Mauritius,^ ̂ Botswana^ Tanzania,Kenya,
'QĈ  O00) " «

™ In Malta, however, the Chairman ofBermuda and Ghana;

the Commission must be a person Wno holds office in the public 

scrvice,’'"*̂ *' This includes the office of judge.

A sharp distinction exists in regard to the duration of 

the Eledtoral Commissions in I'felawi ard Zambia. The Malawi 

Electoral Commission is a permanent body tc viiich Members are 

appointed from time to tarns P

37. S,30 (3) (Malawi) „
r'

39.

90.

91.

v2.

V3 •

94.

95.

96.

See, for instance, the first Connission appointed in 
February, 1963, which i\ras headed by Mr. Justice Pickett, 
a judge of the High Gourt of Zambia (S .l. No.53 of 1963), 
S0125 (l) and (2)(Zambia) as amended by S„5 of Act No.l 

of 1969,
S. 93 (l ) ,(2 ) (Ma-^l).
S. 53(4) of tiK sritution. Judges are, however, not

97.
93.

99.
100, 
101.

included in iie cufinition of public officer, S. 105 (l)» 
This was also the case undor the i 960 Lesotho Constitution 
which barred public officers but excluded judges from ‘ 
the disqualificatj oa *■* S„52 (2) (d) of tho Constitution, 
S*6l (4) of the Constitution. Judges are also disqualified 
since they are included in tho term "public officer" ~~

S.126 (2),
S„37 (4 ) of the Constitution. Judges are also disqualified

—  S,107 (2).
Art, 47 (2) of tho Constitution,. Judges are also 
disqualified Art. 130 (2)„
S .33 (3) of the Constitution, Judges are also barred^.
S. 112 (1).
S. 65 (3)(b) (iii) of the Constitution. Ihe Botswana 
Constitution poses a problem in that while it disqualified 
public officers, under vriiich term judges and magistrates 
arc included, it requires the chairman of the Commission 
to be a person who holds or who has held high judicial 
office. While a serving judge from elsewhere and a 
retired Botswana judge could, be appointed, can a serving 
Botswana judge l;e appointed without infringing the 
Constitution?
S .32 (2) of the Constitution*
S .43 (2) of the Constitution...
S„53 (3) of the Constitution.
Art. 30 (3 )(b) of the Constitution.
S. 61 (2) of the Cons titir 5 on.



Ihe members are appointed for a period of four years ar&d 

only 'vacate ofTi.oe at -tfeo -esud. -of ■fchs.t> period •--(,but-may be 

re-appointcd) or if  circumstances arise which would disqualify' 

a member from appointment if he were not a member already or if  

removed by the President on grounds of inability to discharge 

functions (whether arising from infirmity or body or mind or 

any other cause) or m i s b e h a v i o u r , I n  Gambia, on the 

other hand, the Comission is not a permanent body to which 

members are appointed from time to time. It is appointed on 

an ad hoc basis - i.e . to carry out a required review. Once 

the review is completed the Commission and its membership 

come to aii end^   ̂ When a Commission is again required 

fresh appointments are made. While the Commission exists^ 

however, the Chairman or any other Member of the Cor.mtLssion 

could resign his appointment or be removed ty the President 

if  ho became, for any reason, unable to discharge his 

func tions.

The permanent Commission in Malawi is of the type 

found in the majority of Commonwealth countries. It is found, 

for instance, in Kenya^^"^ Tanaaniaj''*'^^Uganda, Trinidad, 

and Tobago^^and Malt a* The terms of office range

between three and five years in most cases The a&foac

Commission in Zambia is also found in Botswana and Ceylon 

and in the older Comonwealth countries where the Delimitation 

Commission is often not included in the Constitution but is 

appointed periodically under a separate Act, It will be noted 

that because the Commission is appointed on an ad. -hoc' basis 

in Zambia, no security of tenure is included in the 

Constitution, In Malawi, on the other hand, as mentioned 

above, a Commissioner can only be removed for inability to 

discharge his functions (whether arising from infirmity of 

body or mind or any other cause) or misbehaviour. These are 

the same grounds on which a judge may be removed. Ihis same . 

security is also found in, for instance, Konya where the 

grounds of removal are identical except that, there, the 

grounds must be investigated first ty a tribunal and the 

President acts in accordance with the recommendation of the 

tribunal^^Under the 1966 Lesotho Constitution, if a member 

of the Commission was a serving judge he could only be removed 

from the Commission i f  he could also be removed from the 

judge ship

102. S .3 o T U  'and (5) ,  ~  ~
103. This takes place, in the case of a Commission appointed

to delimit constituencies, after it has handed its report* 
and, in the case of a commission appointed to conduct 
elections, when the new Parliament first sits-see S.67(7) 

YZambig), 104. S, 67 (6) Zambia.)
105* • S» 43 (3) of the Constitution,
106, S, 32 (3)9A) of the Constitution,
107,■ Art, 47 (3) of the Constitution,
103, S. 53 (5) of the Constitution.
109, S,6l (5 ) of the Constitution. See also S .52(3)(a) of

the Lesotho Gonstituion0



13.
In ia-il-ia the President xust appoint an 31ectoral

Coixiission to examine the boundaries of constituencies at

intervals of not loss than eight ;years and not "lore than ten

years or after an alteration of the nuafcer of seals'^other

than those of nominated Mexbers or after a census of the

population has been tak^nl^ He aust also establish an

Electoral Co;xiission to direct and supervise the registration

of voters and the conduct of elections whenever Parlianent is

dissolved or whenever he considers it necessa^y^ In Malawi

the Coixiission reviews constituency boundaries at intervals

of not less than throe and not xore than five years There

is no provision for a review which is not within the

stipulated period. This ..--cans that changes based on an

increase or decrease of seats or a census of the population

should !;o fitted into the stipulated period, 'Ihe Malawi

Electoral Coixiission also supervises and directs the conduct

of elections and the registration of voterlp"^ The three-

purpose Co.xiission - i.e . one responsible for delinitation of

constituencies, registration and direction and supervision of

elections - is also found in, for instance, M a lt a ^ ^ K e n ^ " '^

Ugimda/^^Mala.ysia^'^and Sierra L e o n e C n  the other

hand, in Botswana, Mauritius and 'Trinidad and Tobago, for

instance, in addition to the Corxission responsible for

delinitation of constituencies, there is a coixiission or
f 1 P̂  )

supervisor responsible for elections;

110, It is, for instance, three years in Malta (s,6l (5J7j
, four years in Uganda (Art. 47 (3))j and five years in 

Kenya (S .43 (3))j Tanzania (S,J2 (3^a)), Trinidad and 
Tobago (S,53 (5)) and Mauritius. In Malaysia the 
appointuonts are peraanunt until a member retires at the 
age of 65 or is removed 011 the same grounds and in the 
saiiie .'.lamer applicable to judges^ Art. 114 (3) of the 
Constitution.

111, 3, 43 (3) of the Constitution.
112, S, 52 (3) of the Constitution.
113. Soe Co.xdssion appointed after the increase of seats 

frox 75 to 105 in 1,63 - S .l. No, 53 of 1963.
114. S . 67 (1) (Zanbia).
115. S. 63 (2), (3 )(Zaxbia.)
116 , S .31(4) (^felawi), 'Ihe periods of auto-natic review in

other countries range fron two to ten years. It is not 
less than eight and not more than ten years in Kenya 

(S. 49 (4)), Tanzania (S.25 (3)), Malaysia Girt,113 (3) 
Sierra Lx>ne (S. 3- (4)), Mauritius (S,39(2)-the interval
in Mauritius is put at ten years). It was also not less
than ei'ht and xore than ten years under the I 966 Issotho 
Constitution (S.53 (3)(b)), In Botswana (S,65 (l)) and 
Uganda (jirt. 43 (3)) the period is not less than five 
and not nore than ten years while in Trinidad and Ibbago 
(S,54), Malta (0,62 (l)) and St, Christopher Nevis 
Anguilla (S. 43 (2)) it is not less than two and not 
aore than five years.

117. S. 22 (Malawi),
113, S, 62 (6 ) of the Constitution (registration of voters not

included),
119, S, 33 (4) of the Constitution,
120, Art. 4-5 (2) of the Constitution,
121, Arts. 113 and 114 of the Constitution.
122, S, 33 (3) of the Constitution,
123, See Botswana Constitution (S.67),Mauritius Constitution

( '  I) .•y'v’. cr T r in ic '.rxv* 'IV) ■ i ' r,0 t



Both the Constitution of za.mbia and that of Malawi lay

clown tho foraulae that uust be followed, by the Electoral

Commission in delimiting constituencies. In Zambia the

Commission is required to see that the boundaries of each

constituency are such that tho number of the inhabitants

thereof is as nearly equal to the population quota," as is

reasonably practicable. '£10 number of the inhabitants

however, be greater or loss than the population quota in

ordor to take account of .moans of com'.unication, geographical

features and the difference between urban and rural areas in

respect of density of population,^1^  In Mala\-d, on the other

hand, every constituency .must, so far as appears to the

Commission, contain the number of voters registered on the
/ *i p / \

voters roll that is equal to the electoral quota in
(127)

respect of the voters roll, ' .As in Za.±ia, the Commission 

could depart from this formula to the extent it considers 

expedient in order to take account of the density of popul

ation, means of communication, geographical features and tho 

boundaries of existing administrative areas.

Except in tho case of an increase or a decrease in the 

number of scats, a change of boundaries of constituencies does 

not necessarily follow each review. Such changes will usually 

be nore frequent in Malawi than in Zambia because of the 

shorter interval between reviev.s in the former country than in 

the latter. The Constitution of Zambia provides that where a 

review is necessitated by reasons of a census taken, the 

Commission may report without holding a review that the 

chan-.es in population do not justify the alteration of constit

uency boundaries; ^  If  alterations are, however, made in 

Malawi, they come into effect .1 a day set by the PresiclenljP^ 

and, in Zambia, on dissolution of tho existing Parliament^ ^

124. "Population quota" is defined as .meaning the number 
obtained by dividing the number of the inhabitants of 
Za.ibia by the number of constituencies into which Zambia 
is dividedu -S,6d (6 ). The formula of dividing the number 
of inhabitants by the number of constituencies to get the 
population quota is also used in, e ,g, (Botswana (s ,66 (3) 
of the Constitution), Uganda (.Art, k£> (6 ) of the Const,)' 
Tanzania (S.25 (5) of the Constitution), Sierra Leone 
(S.3o (6 ) of the Constitution) and Trinidad and Tobago

(S .54 (l) and 2nd Schedule to the Constitution), Under the 
1966 Lesotho Constitution only, citizens of 21 years of 
age and above were taken into account on calculating the 
q uote,

125. S. 6Ci (3) (Zambia).
126. Unlike in Zambia, the quota is not a population one, but 

an electoral one. accordingly it is defined as "tho 
number ascertained by dividing the number of voters for 
the time being registered throughout the Republic 011 that 
Roll by sixty" (the number of constituencies) - S,31 (6 ) 
(Malawi), This is tho formula also obtaining in Malta, -
S, 62 (5) of the Constitution,

127. S. 31 (2) (Malawi), 12C, S. 60 (4) (Zambia).

129, S. 31 (5) (Malawi),
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1 5 , nlohou h tho wordin , of the two C :>nstitui>iuns is different

and the ix.lawi one does not prevent changes being introduced 

without a dissolution, it is unlikely that this will ovor tc 

done „

Tho Constitution of Zambia specifically states that in

executing its functions tho Electoral Coamission shall not be

subjoct to the control of any pcrsonf^^ Sioilar provisions

are coiioainod in tho Constitutions of Kenya, Tanzania, Sierra

(13?)
Leone, Botswana, wait a and Mauritius. ' 'There is, however,

no similar provision in tho Constitution of ifelawi. The 

absence of such a provision does not mean that tho Commission 

in i-3r.ls.wi has no independence in the execution of its work.

Bio .independence of the Malawi Electoral Coixiission is not 

only guaranteed by the way it opurates in practice but by the 

socurity of tenure of offico enjoyed by its ..joafcors, 'Iiere is, 

nothin^ in tho Constitutions of both Zambia and walawi excluding 

tho conclusions of the Commission from challenge in tho courts.

In the al;sence of such a provision tho assumption is that in 

both countries the decisions of the Electoral Ccm.iission can 

bo questioned in Court if contrary to the Constitution. This 

position should be contrasted with that in Tanzania whore 

Section J2 (6) of tho Constitution provides that the question 

whether the Electoral Coixiission has validly performed the 

functions imposed upon it by tho Constitution cannot be a subject 

of enquiry by the Courts„ The Constitutions of M a u r i a n d  

Saint Christopher, Hevis and miguillP''^also bar such enquiry. 

This exclusion of the power of enquiry by the Courts into tho 

functions of so important a body in the political structure 

of a country is open to criticism.

130. 5, CC (5) (Zoabia). This is also th^ wording in, for
instance, Botswana (S, 66 (5 ) of the Constitution),
Uganda («rt, 4̂ ' (5) of the Constitution), liauritius
(S, 39 (4) of the Constitution), i-ialta (S, 62 (3) of the 
Constitution) Sierra Leone (S* 36 (5) of the Constitution), 
Tanaania (S. 25 (4) of tho Constitution) and Konya 
(S« 49 (5) of the Constitution),

131. S. 67 (J) (Zaj'-ibia).
132. Soe S. 40 (o) Constitution of Konya; S. ;"!2 (7)

Constitution of Tanzania; S. 37 (b) Constitution of 

Sierra Leone; S, 66 (7 ) and 67 (6) Constitution of 
Botswana* 3. 61 (9) Constitution of Malta; S. 40 (3) 
Constitution of ifouritius.

133. S. 41 (5).
134. S. 46 (7).
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Thu inclusion of an instibunion responsible for 

dolimitation of constituencies and conduct of elections in 

tho Constitutions of both Zambia and Malawi shows tho 

inpcrtance attached to elections and tho fact that they should 

bo conducted fairly. In Zoabia, attempts to make the 

Commission impartial are seen in the loocjuiromont that tho 

Chairman of tho Comission uust bo a person who holds or who 

had hold hi{jh judicial office, in 'the disqualification of 

Members of tho National Assembly, and in the provision 

csbating that in the execution of its functions the Comission 

shall not bu under the control of any person. Even in the 

case of the other two Mentors of the Commission, it appears 

that efforts will bo macc to appoint persons above 

political suspicion. For instance, the first Commission 

appointed in iy6C comprised, in addition to Hr. Justice 

Pickett (the Chairman), Sir John Moffat, a highly respected 

European who once represented African interests in ’tho

Northern Rhodesia Legislative Council and later in the

Federal assembly, and Mr, Mward Jack Shamwana, an African

practising lavfyor. In Malawi similar attempts at impartiality

are soon in tho disqualification of Mentors of the National 

Assembly and public officers and in the security of tenure 

of office enjoyed by the members of the Comission. The 

possibility of the Government sitting over a review of 

constituencies is prevented by tho mention of specific 

periods and occasions when a review should take place, 

while the possibility of j'oriymandorin^ is prevented ty the 

inclusion of the formulae ca which the constituencies must tc 

delimited. It has boon seen above that similar provisions 

•vu-ied at securing impartiality are also found in the 

Constitutions of many Coiinonwealth councries.



17. ■
* î ualific .tions for Eloctioii to 'die National Assembly

In ordor to stand for oloction to the National Assembly 

in Zaatda or Malawi, a person uust satisfy certain 

qualifications. In Zambia the prospective* candidate must be 

a citizen and must have attained tho ago of t w e n t y - o n e , 

Before the on?.ctr.Tont of tho Constitution i-u.iendnont (No, 3)

Act, 1 /0^ ^  the minimum a£0 for voting and for elections to 

tho N-.tional .issoubly was the sane - i.e . twenty-one years,

Ihu amendment reduced the voting ego to eightijeli^but left 

tile r<je for membership of the Assembly unaltered. No other 

qualifications apart from the two Uonticned are stipulated 

by the Constitution, Tho candidate is not even required to 

be a voter although those voting for him should be. 'Ihe 

absence of this requirement is surprising although the sane 

position is found in, for instance, the Constitutions of 

U^anda^0  ̂ Malaysia} Saint Christopher, Novis and An  ̂ „ 

Bernuda,^'^Barbados ^ “̂ o n d  Jamaica^^-^ On the other hand, 

the Constitutions of Malawi, Botswana, Malta, 'lhnzania, 

il'inidad ,and Tobago, Sierra Leone and Ghana, for instance, 

specifically state that a person seeking election must be a

- l , . (144) ‘registered voter.

AL though the lan̂ -uâ e of tho National Assenbly is English 

and tho jreator part of the population is unable to speak 

or road this lahaua^o, there is no requirement that a person 

sot;king election must be able to speak and read English 

sufficiently well to be able to take an active part in the

proceedings of the National Assenbly. Such a roouircuont is

 ̂ M J.. ,• ~ • (145 )T, (li/OiT ,(147)founct m  oho Constitutions ox lial-wi, Kenya, U';onada,

e. T (145),-,, (14'/) V (154) WO (151)Sierra Loom,*, Botswana., Mauritius, and G-hana,

The Constitution of Tanzania also does not have this require

ment but the difference is that in 'Emzanin Swahili has 

been adopted as an official lair;uare in addition to English 

while in ZamLia no vernacular has yet been adopted as an 

of fic i al lair; uago p 2)

135, S. 61 (a) and :(ib) (Zambia),
136, Act. Ho. 2 of 196 S. 137. Ibid. , S.3.
13&, Art, 41 of the Constitution.
13V. Art. 47 of tlie Constitution.
140. S. 25 of tho Constitution, 141. S. 2V of tho Constitution,
142, S, 37 of tho Constitution. 143. 3. 39 of the Constitution,
144. See S,23 (c)(Constitution of Malawi); S. 62 (c)(Const, 

of Botswana); Se54(Constitution of Malta); S .27 ^2)(g) 
(Constitution of Tanzania); S,3l(6) (Constitution of 
Trinidad and Tob._-o. The section states that the person 
should be qualified to re,,is ter as a voter but does not 
say that ho should be so registered, as do the Const, 
of Malawi and Botswana, for instance,): and S.71 (2)
(f) Constitution of Ghana, The provision is similar to 
that of Trinidad and Tobago).

145. See below. 146 . S. 40 (l)(t ). 147. S.41 (b).
143, S. 31 (c). 149. S. 62 (d). 150. S. 33 (4).
151. s. 71 (lHd),



In Malawi a person soekin.;; election to the National

As seally has more requirements to oeot than his counterpart

in Zaubia, iio oust bo a citizen of twenty-five years

In addition, he must Le a member of the Party; to able to

speak and read the English Language well enough to take part

in the proceedings of the Assembly; and to a registered voter

in any constitutency,^''*^ With regard to the ago

qualification, the President is empowered to peroLt a person

who has not yet attained the age of twenty-five years but who

is already twenty-one years of a;;o or over to qualify for
- ■- (155)

election. This was, no doubt, included in order to have

in the ..ssoably, when necessary, the services of young :̂ en 

who have not yet attained the required a£e. This provision 

does not ojxist anywhere else in the Coa:ionwealth. Kbutorship 

of the party as a qualification is also found in the 

Constitution of T a n z a n i a T a n z a n i a ,  like Malawi, is a 

one-party State, Tne rocjuireuont that a candidate should be 

able to speak and read the English Lanj.ua^e means -fchat blind 

persons who are proficient in speaking the language cannot be 

Members of the Assembly since they cannot read the language,

Tne question is whether the ability to road it in braille 

would satisfy this roquiro-iont. Proa the wording of the 

provision it appears it would not unless parliamentary 

proceedings were recorded in braille. It appears that the 

ability required is that which would enable the person concerned 

to road Parliamentary literature so as to take an active part 

in proceedings of the National Assembly, Since such 

proceedings are not recorded in Lraille, a blind person would 

be disqualified. Other Constitutions which have this reading 

requirement usually include a provision exempting persons 

incapacitated by blindness. 'Hie Constitutions of Uganda, Konya, 

K-.uritius and Sierra Leone arc examples.

Compared with those demanded in some countries, the

qualific .tions required of candidates in Zaabia. and Malawi

can te said to be less restrictivee For instance, there is no

difference between citizens by birth or1 descent, on the one

hand, and citizens ’ey registration or naturalization, on the

other. Biore is also no requirement that a citizen by

registration or naturalis tion should possess citizenship for

a proscribed period before he can stand for election. In Liexico>

for instance, a person standing for election to the Chamber of

Deputies must, in addition to being a citizen of Mjxlco, bo
(157)

a native of the state where the constituency is situate,

In Prance and the United Arab Republic a person who .I0- not a

citizen by birt& .must -have been a citizen for at least ten
("l r

years before seeking election to Parliament,

■/,*”v't v

Footnotes 152 - 15 - on page 444

-v
.o
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In the United Status a person uust hr.ve Leon a citizen for 

seven years before seekii\, oloction to the House of 

Represent '.tivos and for nine years before seeking election 

to the Senate, ' The citizenship requirouents in Zambia 

and iialawi are, however, .acre restrictive when co.jpared with 

those in M a u ritiu s , Barbados end Ja.mica, In a ll  these

countries only Co;:uonwoalth citizenship and a residence':' period
. , (160) 

are required.

152. Ihu l f;66 Lesotho Constitution required persons seeking 
election to to alio to speak, write, and read either 
English or Soso oho sufficiently. In Singapore the 
Candida to ..lust to able to speak and read (unless 
incapacitated by blindness) English, Malay, Mandarin 
or Ta.-iil - ijrt, 2o (2) =

153. S. 23 (a) (Malawi),
154. S. 23 (b) - (d) (Malawi),
155 . S. 23 (a) (Mlawi).
156. 3, 3l(l) U.'itil ulae two parties are united, the party

. aoano in Tanganyika, the Tanganyika African N-tional
Union, end in Zanzibar, the ^fro-Shiraz Party - S,3(2).

157. Article 55 of the Constitution.
150. Ai.ellor, op.ci&, p. U2.
159. Article 1, Sections 2 and 3 of the Constitution,

Persons who are not natural citizens are, as will be 
seen, below in Chapter 13, barred altogether froi.i 
election to the presidency.

160. S. 33 (l) - (3) (Constitution of Mauritius); S. 37 
(Constitution of Barbados: S,3> (Constitution of Jauaica)



Pis ualifications froa Election to me National Assembly

The acre possession of the required qualifications for 

election to tho National «s seal ly of z,a~;bia or Jft&gwl does not 

necessarily entitle one to stand for election. Certain 

persons who possess the required qualifications arc disqualified, 

I'ho disqualifications •''•re aostly those found in other countries. 

Others are, however, peculiar to the two countries or to one

of tho.-i. First, persons who are under a declaration of
. (l6l) 

allegiance to another country are disqualified,  ̂ Double

citizonship is not per.itt o d .^ ^  Second, persons adjudged

or declared to be of unsound ..lind under the law of the country 
( V 3)

are c.isqu:.lifiod. «. declaration or ad j udg;oasnt under the

lav/ of a foreign country is accordingly not a disqualification.

Third, persons under sentence of death or a sentence of

i-jprisonnent (by vdiatever naae), imposed by any court in the

country or substituted ty a competent authority for sono other
(l61 )

sentence, are disqualified. J Doth Constitutions do not 

soy what tcr.u of i-jprisoruont disqualifies undor this proii^i^n. 

Both, however, define sentence of imprisonment under this 

provision "as not including a sentence of i:apr.ison..iont the 

execution of which is suspended or a sentence of i.iprisonaont
(166)

imposed in default of a fine." In the absence of

specified periods of imprisonment it ;aust be presumed that

any term of imprisonaent which is not suspended or which has

no option of a fine, disqualified. Unis conclusion is

strengthened by tho fact that shortly after providing for the

disqualification under consideration without specifying any

peri oil of imprisonment, Section 65 of the Constitution of

Zambia and Soction 2ii of the Constitution of Ifclawi (which

vieo.l vdth the tenure of office of Members of the National

Assembly) specify periods of imprisonment which disqualify a
(l66)

iimibur from continuing to hold his seat.
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161. S. 62 (1) (a) (Zambia) • .3,24 (1) (a) (Malawi),
162. Soe Chapter 19, ' '"
163. S. 62 (l) (b) (Zaubia): S,24 (l) (b) (Malawi.).
164. 8, 62(1 ) (c)(Zanbia); S.24 (l) (c) (Malawi).
165. The ter,/: of imprisonment is mentioned in other 

constitutions, e.g. Uganda (exceeding 6 months - Art,
42 (l)(e )); >ialta (exceeding ' months - S. 55 (l )(f ) ; 
Tanzania (exceeding six. months - S. 2? (2) (c)(1); Botswana 
( ckcoeding 12 months - *.rt, 4b* (l)(o); Trinidad and
Tob .ro (exceeding 12 months - S. 31 (i)(d )).

166. S. 6.2 (6j) (Zaubia); 3.34 (M lawi), This provision 
should be contrasted with the position in Swaziland 
whore a suspended sentence is included (S. 44 (l)(f) 
of the Constitution) aid that in Jamaica and Barbados 
whore only a sontonce with the option of a fine is 
excluded (see S.40 (3)(b) Constitution of Jamaica, 
and S ,3j (3 ) (b)Constitution of Barbados.



It ii-'.G 1 cui su^n ab-ovo that tho sentence of death or

i.Tiprisonuent which disqualifies is that 'which has Loon

ixiposcd by a court of tho country concerned, A Zaubian

imprisoned in Malawi or a i'lalawian imprisoned in Zambia

could, therefore, stand for election at hoae, This aakos

the disqualification narrower in extent than si.:iilar

disqualifications in the Constitutions of Botswana, Jamaica,

Barbados, Mauritius and Swaziland,for instance, Ihe

Constitutions of the first four countries include undor the

disqualification sentences passed by a court in any part of 
(1/ 7̂ )

the Co;.i-ionv;ealth0 u The Constitution of Swaziland, on the

other hand, includes under the disqualification a sentence
(Ij O)

passed by a court in .any country, The position in Zambia 

and ii.lawi of limiting tho disqualification to sentences 

i-.iyjsod by the local courts is, ho\«ver, the most prevalent 

in the Commonwealth,

Fourth, persons who have Leend adjudged or declared 

bankrupt under any law in force in the country and are still

aundischarged are disqualified. person declared bankrupt

by a foreign court is consequently not disqualified. A(;ain 

this provision is narrower in extent than sl.dlar provsions 

in the Constitutions of Botswana, Jamaica, and I'feuritiuB which 

apply to persons declared or adjudged bankrupt under any law 

in force in any part of the Cor.i . iontoand the provision 

in the Constitution of Swaziland Wnich applies to persons 

adjudged or declared bankrupt under any law in force in any 

count

Fifth, in Malawi persons viio arc under a detention,
O ')  I ?

restriction or control ordor are disqualified* Ihero was 

no such disqualification in Zambia until an a:.tnd:aont was 

-r.db to the Constitution in lv6y'e The amendment disqualified 

res trie tees and detainees from standing for election. 'The 

new law followed the election of Nalumino i'-iunlia wliile he was 

under a twelve month restriction ortle?^ Noither the 

Malawi provision nor that of Zambia stipulates the period of 

restriction or detention that disqualifies„ Ihis moans that 

the disqualification begins immediately the person concerned 

is served with the order of detention or restriction. This 

differs froi.i the provision in tho Constitution of Tanzania 

which disqualifies only those detainees who have been hold 

for a period exceeding six monthi^^

16$, Another interpretation could be that the periods
r.ientioned in Sections 65 and 26 respectively are the 
periods applicable to Sections 62 and 24 (l)

(c) respectively,
167. See Ss. 63 (l)(f), 40 (2) (d), 3o (l)(d) and 34 (D  (f) 

respectively.
16j. S. 44 (D ( f ) .
169. S, 62 (l) (d) (Zambia);S.24 (1) (o) (M lawi) :
170. Sou S. 63 (l)(b), S,40(2) (o) and S,34 (i)(d) respectively
171. S. 44 (l)(d\ ' . 172, S. 24 (l) (d) Oialawi,



Sixth, in both countries the President is disqualified?^

Only the holder of the office of President is disqualified in 
. (17J) T_

/iaabia, In it.lem, even a noainee for the presidency is 

disqualificc^7  ̂ This is also the position in Tanzania*'^ In 

Zaalia _ . '.u, a presidential candidate who is not holder of 

the office of President is^fer.iittod, if he so wishes, to 

contest a seat in the J .tional .-.ssoatly at the saao tiro and

then to i-esi^n it if  ho wins the presidency, Mre Harry

llkuu-bula, the loader of the African National Congress, ran 

for the presidency as well as for a so..t in the National 

^soably durin;; the I76.J elections, ile lost the presidential 

election but won 0, seat in the National asscaL3.y,

Seventh, in a,lawi Parliament is empowered to pass a

lav; d is qualifying for any period up to five years, a person

who has been co./spelled to vacate his seat in terms of Section

2<j (2)(<•) of the Constitution,''^ Sv.fc section empowers

Parliament to enact a law forcinj I-ieabers of the National

i^soably who have lost the confidence of the majority of the
(i:' ? )

voters in their consituencies, to vacate their seats, l""” A

law to this effect has teen enacted. It disqualifies such
* " (lC3)

iSu-ilors frea sookin election for a period of five years, 0

Finally, Be.rlia<.icnt is empowered in both countries to

.~ako laws disqualifying persons convicted of offences

connected with eloctions^'’̂ persons holding or acting' in,
(1Cj5)

proscribed offices or appointments; and persons bolonrinf;
0 'Ci '

to the araed and police forces.

175  ̂ Hundiu had boon restricted after his party, the United 
Party, ’ r y (which he foraod after leaving
tin; ruiiiy, party - the United National Independence 
Party)- had been banned, lie stood for election under 
the; banner of the ^fricon National Congress and was 
appointed deputy loader of that organization ia.ied.late le
afier winning, the election. President Kaunda later 
released him to take his seat,,

176. S, 27 (2 )(c )(ii). 1 ,^  . (,b v ..
177. S. 62 (2) (c) (Za.il ia); S„ 24(2) (Malawi) „
17-X S, 62 (2)(c)(iaabia>
179 . S„ 24 (2) (i-t .lnvri) *
l.iO, S. 27 (3) of the Constitution,
l e i ,  S. 24 (3 ) (d)( i& lawi) .
1.’'2, See below in this Chapter*
1J-3. S. 31 (4) Parliamentary Elections Act 1966 (Act No. 24

of r /6 ) *
164. S. 62 (4) (Zambia)j S. 24 (3) (c) (KUewi.). The aaxinun 

period of disqualification Parliament can I.pose is five 
yoirs in Zambia and seven years in Malawi,

165. Sc 62 (5) (b) (2amAia); S. 21, (3) 0 0  (Malawi).
1 & ,  S, 62 (5) (b) (^aabia): S. 24 (3) (b) (Malawi) f

1 ,



Tho Parliament of Zambia is further empowered to enact a law

disqualifying persons holding any office connected with the

conduct of elections or the compilation of any register of 
(107)

voters. Laws regarding these matters have been enacted.

For instance, Section 23 (l) (k) of Malawi's Parliamentary
■ (lOo)

Elections Act, *J'in  addition to providing other penalities, 

disqualifies a person convicted of an offence connected with 

clcctions from seeking election to the National Assembly 

for a period of seven years. Regulation 6G (3) of Zambia’s 

National Assembly (Election) Fiogulationl^'^ompowers the 

High Court, inter alia to declare a person convicted of any 

corrupt practice in elections disqualified from seeking 

election to the National Assembly for a period of five years.

A person who satisfies the qualifications for election to 

the National Assembly mentioned above and who is not

disqualified under any of the grounds also mentioned above is

entitled to stand for election if  he so wishes and completes 

the necessary papers for candidature. Neither the 

Constitution, of Zambia nor that of Malawi contains the rules 

governing the filing of nor.iina.tion papers, polling and the 

declaration of results, These are contained, in the case of 

Zambia, in the National Assembly (Eloction) Regulations}’* ' ^  

and in the case of Malawi, in the Parliamentary Elections 

Act, i960. It is not necessary here to go into the details 

of how elections are conducted in the two countries. The

pattern is similar to that in Britain and other countries with

election systems modelled on the British system.

107 r- S, 62 (3 )(Zambia). ,There is no similar provision in 
the Constitution of Malawi.

103, See Note 103 above,
lo9* G/N„ 396 of 1963 amended by later notices and 

statutory instruments.
190. These regulations were first issued in terms of Section

4 of the Northern Rhodesia (Electoral Provisions)
{Wo. 2 ) Order 1963. When the country attained 
independence they wsre perpetuated by Section 4 of the 
Zambia Independence Order, 1964,



Persons Ehtitlocl to Vote in National Assembly Elections

Persons voting in National Assembly elections must be 

registered voters although, as has teen pointed out earlier 

in this Chapter, there is no requirement in the Constitution 

of Zambia that the candidates themselves should te voters.

In Zambia, every citizen who has attained tho age of eighteen 

years, unless disqualified by some other lav/, is entitled to 

registration ar a v o to r P '^  Every registered voter, unless 

disqualified on the [.rounds of having boon convicted of an 

offciice ir. connection with elections or of having teen reported 

guilty of ruch ai: offence by a court trying an election 

petition or of teing in lawful custody on tho date of election, 

is entitled to v o t e T h e  Constitution does not mention 

any residence qualifications to be met by an applicant for 

registration as a voter, 'Ihore are also no disqualifications 

/.ientioned in the Constitution except those iqplicit in the 

fact that the vote is open to citizens of at least eighteen 

years cf ago„ residence requirements and disqualifications 

disentitling a person meeting the age and citizenship 

requirements from registration are, however, found in the 

Electoral Provisions (Qualifications of Voters) Hegulatlor^]

For a person meeting all the other qualifications to be 

registered he must have teen resident in the country, for at 

least two years immediately before the date of registration,^ 

Persons adjudged or declared to bo of unsound iiiind under any 

1:W in force in the country or who are under a sentence of 

death or sentence of imprisonment (by whatever name called) 

imposed by an court in the country (or substituted by a 

eo<.pcten;- authority for some other sentence) or who have been

disqualified under any law in force in tho country relating
(195)

to offoncec corrected with elections arc disqualified 

from ■ ogistration}"^

S3 66 (l) (Zambia) as amended by Sc 3 of net No. 2 of 
1966. Registration of voters is governed by the 
Electoral Provisions (Registration of Voters) Regula
tions G/W,301 of 1963 as amended ty later notices 
and statutory instruments,, The regulations wore first 
made under S, 2 of tho Northern Flicdesia (Electoral 
Provisions) Ordor, 1963, and were continued after 
independence by St 4 of tho Zambia Independence Ortlor, 

196 ill
192. S, 66 (2 )(Zcmbia),
193, G/W, 300 of I.963 as amended ty later notices and

statutory instruments. Inc regulations were first
made under S, 2 of the Northern Rhodesia (Electoral 
Provisions) Order, 1963 and later continued by S .4 of 
tho Zambia Independence Order, 1964?

194, Reg. 3 (3),
195. Regulation 63 (3) of the National Assembly (Election)

Regulations oi-powors the High Court to declare a person 

convicted of such an offence incapable of being 
registered as a voter for a period of five years,

196c Rog„ 3 (3) of tho Electoral Provisions (Qualification
:.f Voterj) Regulations,



The Constitution of Malawi, unlike that of Zambia^

contains not only the qualifications for registration as a

voter but also the disqualifications, The franchise is open

to all citizens who have reached the ago of twenty-one years

unloss they aro disqualified under any of the grounds which
(197)

vail to mentioned telow0 Such citizens nust to

ordinarily resident in the country and r.mst have boon so .

resident at any tir.e for a continuous period of two yeai's^^

In addition, they aust lo oithor ordinarily resident in the

constituency in which they want to be registered or were
(190)

born tho?X’ or aro carrying on business . Ihe disqualific

ations arc sinilar to those in the Constitution of Zainbia 

except that in Malawi Parli.ouont is specifically onpowored 

to enact a law disqualifyingfeorson convicted of tho

offonce of registering in two or acre constituencies in which
(2C0)

ho is qualified to bo registered,;

Four comparative observations should be uade on the 

voting qualifications and disqualifications given above® 

First, it will be seen that neither the Constitution of 

Zambia nor that of Malawi prescribes any property, incoKie 

or educational qualifications. There is full universal
(poll)

suffrage'' in tho two countries for those who have attained 

the voting ago and arc not disqualified under any of the 

grounds nentioned above,, This should be contrasted with:

(1) the position in such countrios as Hiodesia and South

Africa where property or incone qualifications as well

as a certain standard of education or literacy are still
( P02)

rcqidrou-Bnts for obtaining tho vote?’' and

(2) tho position obtaining in such countrios as Chile;, tho 

the Philippines and the United States v;here, although 

property or incono qualifications have boon largely 

dispensed with, educational or literacy qualifications 

are still proscribedo

In Chile and the Phil. ippines, for instance, the .applicant 

nust be able to read and write

197a S3 29 (l). ($fclam.).' See..also the Registration of Voters 
Act (Wo, 27 of 1966) 0

195. S0 29 (2) (Malawi),

199 O lbj.de

2000 s, 29 (3)»
201, Anoller Says that "in an absolute sense there is no

satisfactory definition of universal suffrage" because 
it is always liuitcd by nationality, age, sex, or 
property qualifications - op*.ci t . , p, 14 0 

2020 Liberia seer.is to be tho only”African ruled country 
with a qualitative franchise - see S„2 of Article
2 of the Constitution,,

203 „ Anoller, op„ cit, , p0 17.



26.

In the United States the requirements vary fron state to 

st:.to. Soue states require the production of a prirjary 

education certificate while others require 'the applicant 

to read or show knowledge of sore part of the Constitutions!^

Second, although the franchise ir confined to citizens,

there is no distinction between Zanbian or Milam

citizens by birth and citizens by naturalization or

registration, Ihis should be coi.pared, for instance,, with

the position in Franco and the United Arab Pcpublic Tuiere a

naturalized citizen is not entitled to the franchise until

five years after naturalization?^ The confine-irent of ‘the

franchise to citizens only, however, raakers the law in Zattbia

and Malawi on this subject nore restrictive than those of

such other Comonwcalth countries as Trinidad and Tobago,

1-fc.uritius. Jauaica and Botswanao In the first three

countries the franchise is open to citizens of the country

as well as to Comonwealth citizens who satisfy the prescribed
f2C/ 'i

age and residence requirenonts, In Botswana it is open

to Botswana citizens and to citizens of any country to which 

Section 60 of the Constitution (which contains the franchise
f 207'.

provisions) is extended by Parliaaenc.,, This provision

enables the Botswana Legislature to grant the right to

acquire the franchise to citizens of Comonwcalth as v.oll as
(?0rt")

non-Com onwealth countrieso °  The Pariianent of Mala'd. or

Zaabia cannot do this without first amending the Constitution,

It should be noted; however, that i\;hile in Jawaioa ar.d

Mauritius, Conuonwoalth citizens are eligible for bo Mi the 
' (pC‘Q)

franchise and election to the legislature;'" the acquisition

of the vote by a Comonwcalth citizen in Trinidad end Tobago,

and by a citizen of a country to which soction 6C of tl:e

Constitution of Botswana is applied, does not entitle s>ich a

person to stand for election to Parliananv, Only citizens are

eligible for election to the legislature in Trinidad and

Tobago and Botswana0

451

204a Ibidp

2050 Ibide, p. 15.

2C6, S, 3k (a) Constitution of Trinidad and Tobago,• 5J,Z (l)
(a) Constitution of Mauritius; S„37 (l) Constitution of
Janaica0

207. S, 6u Constitution of Botswana* Such persons oust, however^ 
satisiy the age and residence requirements;, '

20'j„ The provision has been extended to sea oral countries.
209. S .39 Constitution of Jamaica; 3,33 (l) Constitution of

Mauritius,
210. S* 30 (a) Constitution of Trinidad and Tobago; S  ̂ 62 (a) 

Constitution of Botswana,,



27.
Third, tho franchise is not denied to citizens, rho 

w -uld othorwisu qualify, because of thuir sox, typo of 

onploynont, social status or poverty, Worron arc not denied

tho vote as is tho case in S w it z o r l a r i? } In  Ira:: iL;±ors
• (21?) 

of tho arr.iod .and police forces d-. not vote. In Brazil

and Turkey ->nly aoabors of 'the ar.-iod forces arc so

disqualified, Bul* iu  i, on tho other hand, bars under ̂ officers,

corporals and troopers during their allitaiy service but

por-iits "xi-iters ■ f tho regular ar;:<y to vote after three years'

(P13)
service, 7 In Switzerland persons who aro a charge on 

pul lie funds arc disqualified ant! so arc.' iie.cr̂ rs in. Irait?"^

Finally, it has toon soon that Loth Halav.l and Zambia 

have different ::iini:.uo ar;o roc)Uire.:ients for tho franchise 

and fur election to the legislature, 7he Malawi position of 

twenty-one years of a;;e for obtaininc the vote and ti-jonty” 

five years of a e for election to tho legislature is found 

in, for instance, the Co:;uonwealth countries of India and 

Sierra Leo^o^^ and in the non-Co:xionwealth countries of 

Eblgiu’j, the United States, West Gor::iahy]'̂ ' Italy, Japan,

Lebanon, Luxc..ibour;_;, Monaco, the Philippines and tho Mother

lands while that in Zambia of oi/hteon years for the franchise

ond twenty-one years for election to the legislator:; is found
(P1 »i)

in, for instance, Poland, Czechoslovakia,'"""'7 Britain and South 

^frica. In having the :.iininu..i votinr a^o of tvoonty-one Malawi 

is in lino with the i.iajority of the countries not only of 

the Coixionwealth but also of the world;'' °  The reduction

of the voting a/;e to eighteen years is, however, tccoainf;
' (219)

popular and already exists in a r;ood r. junto r of countries; '

452

211, teller, op „ cit,, p„ 14-15. In some cantons they have 
the franchise. In 1-bnaco and Libya they only acquired 
the franchise in 1962 and 1963 respectively - ibid.
In Northern Nigeria they Mdo not possess the franchise

—  itidc
212, Ibid, , p. lu,
213. Ibid.
214. Ibid.. p. 17.
215 c Soo , article 34 (a) Constitution of India; S;31 (b)

Constitution of Sierra Leone (for tho .oinirjiun ago for 
election to Parliament; the franchise qualifjcations 
arc included in the Constitution,, See, however, Aueller, 
op. cit. , p .41. The same a;;c requirements wore contained 
in the 1962 Pakistan Constitution («rts. 103 (l)$b) and 
157 (a) and the I960 Ghana Constitution,

216. article 3 3 (2) of the Constitution,
217 , Ji.--Xsllor, op .cit., p. 4 1c
21u. See, for instance, countries listed in ibid., p. 16 

(footnote).
219. Ibid.



23.
De termination of ftfcabershjp Disputes

In both Zaabia and Malawi disputes concerning tho

validity of a Member's election or appointment or the

vacation of his seat by a Msnber are dctsi'niiisd ty the

respective High Courtlf20  ̂ In Zanbia the decision of the

High Court in such oatters is final except where it concerns

interpretation of the Constitution and the Court of A-Peal
(221)

has granted leave of appeal. In Kalav.i tho re- are no

such exceptions. All decisions of the High Court in such 
(222)

blatters are final. This arrangement of leaving the

determination of iiianbership disputes in the hands of the .^^) 

ordinaty courts is the most prevalent in the Gcmon-A?c,lth*

In sons of these Conuonwealth countxics dccis-f.ons of the 

High Court are, as in Malawi, final}'^'^'.viiilo ji  others they
( OOP ̂

arc subject to appeal with or without restrictions^ •>i

Ihe Systen of determination of nenborship disputes ty the

ordinary courts as found in Zaabia and K?.laxvi should, however,

Le contrasted with the systecs e3d.stL.1g in sor.a Commonwealth

and non-Corxionwealth countries where aeaborship disputes are

not dete rained by the ordinary courts, or ty ov.y court at

all* In India disputes regarding elections are decided by

tribunals appointed by ‘the Election Corxtlssion •while disputes

on whether a aenber has vacated his seat are decided br the

President of the country in accordance with tho advice of .

the Election Concussion which he is required to obtain before

making a decision*^^ In Malta sealers hip dicputes arrs, as

other constitutional natters, determined by the Constitutional 
(227)

Court. In France they are dete rained by the Constitutional
(223)

Council# A real departure frou tha systor.i in Zarrbia and

Malawi is. however. found in such C canon-sal'-h fountri >s as
" (229) .

Malaysia and Singapore' "and  in such foreign count co as

Albania, Bulgaria, Czechoslovakia, Poland, Rumania, Russia,

Yugoslavia., Belgiuo, Denmark, Italy-- Luxembourg. the Nether-*

lands, Sweden and Switzerland where nenberuhip disputes are

determined ty Parliaaent„(j25 ^ 0

Compared with the dete ruination cf .-r.-nbcrr.Iiip disp"tes 

ly Parliaasnt, there is no doubt that tho system e3d.sS.rg in 

Zambia and Malawi (and nest of the CounooreQllh countrf.es) 

is more comendable, particularly whore uor-3 than one party 

exists as in Zambia  ̂ A judge is sore unlikely to be- ’

influenced by partisan interests than Ifcr.bers of Pariurent 

who uay be keen to see a Member belonging to a rival party 

lose his seat,

T

453

Footnotes on page



Aineller aptly comments on the oyatftrn of determination or 

such disputes tty Parliament -when he says; l!. . .  although it 

guarantees the independence of Parliament it does not offer 

Members any protection against lack of impartiality on the 

part of their political apponents if they are in the 

majorityi1̂ 2^

49

220, S.69 (l)(a)(Zambia); S, 32 (l)(Malawi) as repealed and 
replaced ty S. 6 of Act 39 of 1966,

221. S. 69 (3 )(Zambia),

222. S. 32 (3 )(Malawi).

223, See e.g. the Constitutions of Sierra Leone (S .40);
Mauritius (S .37); Trinidad and Tobago (S .35 )j Botswana ; 
(S,70)j Tanzania (S,36); Uganda (Art. 51): Kenya (S .50): 
Barbados (S,46); Swaziland (S .56); Ghana (Art,,76); J 
and Jamaica (S.44)>

?9L.
E.g. Tanzania, Uganada, Kenya, Mauritius, Barbados, 
and Swaziland.

- - J3«g» Ghana, Jamaica and Trinidad and Tobago.

226. Arts, 324 (l) and 103 (1) of the Constitution. Ihe 
decision of the President is final.

227. Ss. 64 and 96, Ihe Court comprises the Chief Justice 
and four other judges of the Superior Courts. The 
Cyprus Supreme Constitutional Court has also the final 

jurisdiction over membership disputes - Art. 145 of 
the Constitution,

228. Art. 59.

229. Article 53 Constitution of Malaysia; Article 32 
Constitution of Singapore, See also S. 47 Constitution 
of Australia (which empowers both the House of 
Representatives and the Senate to determine membership 
disputes until Parliament provides otherwise) and S.33 
Constitution of Canada (which empowers the .(Senate to 
determine the qualifications of Its members and whether 
they have vacated their seats,),

230. Ameller, op.cit.. p,38. The system also exists in for 
instance, the United States of America., Israel,,
Cameroon the United Arab Republic; Iceland, Lebanon.
Iran and other countries,

231. Ibid, Tne justification of exluding the judiciary is, 
of course, to be found in the doc trim of separation of 
powers,, the judiciary should not control Parliament - 
Parliament is master of its own house,

232. S.65 (l)(Zambia); S .28 (l)(Malawi), In Malawi this does 
not apply to persons who are Members in terms of S.50
(2) of the Constitution,

233. See below, Chapter 12.
234. S. 65 (2 )(A)(Zambia); S. 28 (2) (a) (Malawi )
235. See below, Chapter 19.
236. S. 65 (2) (b) Zambia); S. 28 (2) (b) (Malawi).
237» S. 35 (l)(b) of the Constitution.
238, Article 40 (4) of the Constitution,
239* See S,35 Constitution of Botswana;S,33 B Constitution of 

Kenya as amended by the Constitution of Kenya (Amendment) 
Act 1964 (Act,No, 28 of 1964), This position -whereby the 
President is both a limb of Parliament and a Member of
the National Assembly is not of British origin. In the
U.K. and the Comonwealth countries which are still under 
the British Crown, the Queen (or the Governor-General’ 
representing the Queen) i s xno€ a Member of Parliament,
Only the Hoad of Go^rnmbn*.- i-ho Prino Hini.'+er -is-* •Megger

p 0 .v 1 i e n t ,



Tbnure of Office of Kbmbers

A person. who''has.. been validly-elected to'-the. 'National ' 

Assembly of Zambia or Malawi may lose his seat under certain 

circumstances. Most of the grounds which may cause a number 

to forfeit his seat are the same in both countries, but there 

are sohk: which exist only in Malawi. First, in both countries 

Members of the National Assembly lose their seats when 

Parliament is dissolved^"^ In the event of an emergency*

howsver, Members of a dissolved Parliament could be called
, (233)

to be legislators again for a specified period. Second,

a Member loses his seat when he ceases to be a citizenf2’̂  

Ibrmination of citizenship may come about try express renuncia

tion of it ty the Member concerned or ty implied renunciation 

(e«g. by owing allegiance to a foreign power) or ty being 

deprived of it ty the authority concerned. Third, a .

Member loses his scat if ho assumes the office of Presidinl^
(037) ■

This is also the case in Tanzania but not in Uganda, Botswana

and Kenya, In Uganda if  a Member of the National Assembly

is elected President he does not cease to be a Member. On

the contrary, if  a non-Member of the Assembly is elected
238)

President he SocpttQgtac£!bmbei>oeix?fficxo. . Inuibtiavana--and ,

Kenya the President must be a member of the National

Assembly and ceases to hold the office of President i f  he

loses his nfcmborship of the Assembly through any Way other
(239)

than a dissolution. Fourth, a tember who is sentenced

by any court in the country to death or to a term of 

imprisonment exceeding, in the case of Zambia, six months, and, 

in the case of Malawi, twelve months, loses his seat»^!-<'^*
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240. S,65  (2 )(c)(Zambia); S .28 (2 )(d)(Malawi), Icprisonment . 
in this respect does not include me the execution of 
which is suspended or that which has the alternative of 
a fine - 3*65 ( 8) (a) (Zambia) as an^nded by S,3 (l)(b) of 
Act No. 47 of 1966; 3,34 (Malawi), Two or more sentences 
of iinprisonraent that must be served consecutively are 
regarded in Zambia as separate sentences if  none of them, 
exceeds six months - S, 65 (9 )(b)(Zambia), If anyone of 
them exceeds that period they are regarded as one.
Nothing is said in this respect in the Constitution of 
Malawi despite the fact that there was such a provision 
in the 1964 Constitution - see S .39 (4) of that 
Constitution, The omission of this provision in the 
present Constitution was, it would seem,deliberate, '
The Courts are, however, unlikely to give the 
provision in the present constitution or Interpretation 
which t dees intoaccount an aggregate consecutive sentence 
in the absence of express words to that effect. See the 

Constitutions of Botswana (S .63 (3) read with S.69 (l)
(c) and Mauritius (S.34 (3 )(a) read with S,35 (l)(f) 
which regard sentences to be served consecutively as one 
term for the aggregate period of those terms.,; The jposition 
in Zambia seems, however, to be the most prevalent in 
the Commonwealth - see e.g, the Constitutions of Tanzania 

(S .27(7)); Uganda (Arts. 42 (5) (a) and 50 (2)(c))j 
Trinidad and Tobago (Ss. 31 (3 )(a) and 32 (2)(d));
Malta (S- ,55 (2) (a) and S,56 (l)(g))} Barbados (Ss,45
(l)(f) and 44 (3 )(a)) and Jamaica (S. 41 (3)(c).)



Fifth, c. Konbcr loses his seat if he suffors any of tho 

disqualifications which would have'disqualified him. from 

e le c t io n ^ ^  Under both the fourth and the fifth grounds^ 

tho Msmber concerned is not required to vacate his seat, 

if  ho lodges an appeal, until after the appeal has been 

determined and he has lost iti2^

Sixth, in Mala, la Member loses his seat if he ceases ■

to bo a Member of the Party It has teen seen above that

Party membership is one of the qualifications for election*

The Secretary-General of the Party in such cases informs the

Speaker that the Member concerned has ceased to be a nember

of tiie Party^^ 1̂ Soon after this communication the Member

loses his seat. This ground of loss of membership also

exists in the Constitution of Tanzania which, like that of

Malawi, requires membex’ship of the Party for election to the

National Assembly, The Constitution of Zambia has a]5 o

a provision which makes a Member i„ho quits his party lose his

s e a t ^ '^  Such a member must have been elected to the

National Assembly on the ticket of that political party. The

method of removing tho Member is, however, more complicated

than that in Malawi, After such Member has resigned from the

party concerned, a Member of tho Assembly, recognized as

leadei* of that party ty the Spoakor  ̂ must hand a notice in

writing to the Speaker alleging that the elected Jfcmber

concerned conducted his campaign for election to the Assembly

as a member of his political party; and (b) that such j&mber

has since his election ceased to be a member of his party.

After the notice has been given the Speaker informs the ■

Assembly and ‘then hands a copy of it to ‘the Chief Justice*

Tho Chief Justice or a judge nominated ty him invesit-ages the

matter as a one-man tribunal,. Ihe Member concerned has the

right to argue his case, in person or ty a representative

before the tribunal* After tho investigation a report of the

findings is ma.de to the speaker stating whether the allegations

have been substantiated. The Speaker thereafter reports the

findings of the tribunal to the Assembly,, If  the allegations

arc substantiated the Member concerned is made to vacafe his
/pi h )

sc-at by the Speaker after the report to the Assembly, +

241. S.65 (2) (d)(Zambia) 3 S32S (2) (e)(Malawi). '•
242. S. 65 (3) (Zambia); For similar provisions in other ' 

constitutions, see, for instance, those of Uganda (Art„

50 (3)); Sierra leone (Sc36 (2))j Swaziland (S .46): 
Botswana (S.69(2) )j Malta (S,52 (6)) Trinidad and 
Tobago (S, 32 (3)) ^Mauritius (S036 (l))> Jajnaica (S.41 
(3 )); and Barbados (S .45 (2)). Unlike the Constitutions 
of Zambia and Malawi_, which leave it to Parliament to 
proscribe conditions of appeal and the suspension of the 
sentence in relation'to vacation of the seat until the 
appeal is determined;,the Constitutions here cited 

prescribe th  ̂ conditions„
243. S. 23 (2 )(h)(Malawi),
244. Ibidu '
245* S. 35 (Dof the Constitution road with S027 (l).
246, 5. 6* (4) «nd (%• -0 .-bonded b* -let No, 47 of 1966.



Shis provision in the Constitution of Zambia is also 

found in the Constitutions of Kerya and Singapore. The provisi

ons in the Zambia and Kerya Constitutions seem to have origi

nated1 from the Constitution of Malawi (Amendment) Act,1 9 6 % ^  

enacted after the Cabinet crisis of September of that ye or (24-9)* 

Section 4 of that Act provided that' where a Member of the 

National Assembly had been elected as a candidate representing 

a political party established in Malawi and he subsequently 

ceased to represent or to be a member of that party9 he mist 

vacate his seat. A  Member was deemed to have ceased to repre

sent a political party if the Speaker certified that he was 

satisfied that the Executive Committee of the party concerned 

had by resolution declared that the Member no longer represented

the interests of the party in the constituency concerned(250)» 

The provision, as was mentioned in Chapter Eight* was enacted to 

prevent the Ministers who had been expelled from the Malawi 

Congress Pariy from retaining their seats.

A similar provision appeared in the Constitution of Singa

pore when that countiy broke away from the Federation of Mala

ysia towards the end of 1965* Article 30(2) (b) of that Constitu

tion provides that a Member of Parliament elected after the

coming into force of the Constitution ceases to be a Member if  

he ceases membership ofs or is expelled or resigns from* the 

political parly uixler which he stood for election* In April#

1966j after division had developed in the ruling Kerya African

National Union resulting in a group of Members of Parliament, 

including the country’ s Vice-President, Mr. Qginga Odinga# 

breaking away to form, the Kerr/a People’ s Union, the

Kenya Parliament enacted a similar provision. This provides 

that a Member of the National Assembly who* having at his 

election stood with the support of or as a supporter of a poli

tical party or who', having been appointed as a nominated Member 

supporting a party, resigns from that party at a time when it is 

a parliamentary party, or having been* after the dissolution 

of that party# a jaember of another parliamentary party, resigns 

from that other party at a time when it is a parliamentary party, 

mist vacate his seat at the expiration of the session then in  

being or, if  Parliament is not in session, then at the expira

tion of the session next following unless in  the meantime that 

party of which he was last a member has ceased to exist as a 

parliamentary party or he has resigned his seat®

247* The first person on whom this provision was used was

NaLumino Mundia*
240* Actt No. 1 of 1964.
249* See Chapter 8«,
250* It should be noted that this was before the creation of the

ef£eot OIil#

4 5 7



In September, 1966, the Zainbian provision was enacted. Like 

those of Kenya and Malawi in 196 4, it was a result of 

division in the ruling party, culminating in the expulsion of"

Mr, Halumino Mundia and the formation of his own party - the 

United Party; '

Several differences exist between the provision in Zambia - 

and that in Kenyae First, unlike that of Kerya, the Zambian 

provision does not apply to nominated Members. Second, 

unlike the Zambian provision, that of Kenya does not require 

the natter to be investigated by a judge„ Instead, the 

Speaker of the National Assembly decided, on: (a) whether a 

party is- still a parliamentary party, (b) Aether an elected 

Member stood, in the elections with the support of or as a 

supporter of that political party, or whether he had joined 

the parliamentary party he has now left after the dissolution 

of the parliamentary party to which he had belonged; or (c) 

whether the Member, if  a nominated Member, had. been appointed 

as a supporter of that party or had joined that party after 

his original party had teen dissolieS?^ A certificate under 

tho Speaker's hand is conclusive on the m a t t e I h i i p d ,  

while the Zambian provision mentions the manner in which the . 

matter is communicated to the Speaker, that of Kenya does not„ 

Fourth, in Zambia, the Member concerned vacates his seat as 

soon as the Speaker has reported the findings of the tribunal 

to the House o In Kenya, on the other hand, the M2m.be r con

cerned does not vacate his seat until the end of the session 

or the session next following. Fifth, in Kenya a Member whose 

original party (i„e0 the party that sponsored hin or which 

he supported during tho election) is dissolved and consequently 

joins another, is affected by the provision if  he resigns from, 

that party* Ihe Zambian provision does not cover cessation 

of membership of a party of which the Member concerned was not 

a member when he conducted his election campaign, Sixth,

While the Zambian provision uses the words "has ceased to be 

a member of such a political party111 that of Kenya uses the 

words "resigns from that party........110

251. S»42 A (l) Constitution of Kenya as added by S,3 of the 
Constitution of Kenya (Amendment)(Noc2) Act, 1966 
(Ho. 17 of 1966) and as amended by the Schedule to the 
Constitution of Kenya (Amendment) (Ho,2) Act, 1963 (Act 
No. 45 of 1968). Jvi a result of this amendment the 
defectors vacated their seats but contested them in a 
subsequent by-election. The majority of them lost their 
seats,

253. S. 42A (2) as amended by Act No. 45 of 1968.

254. Ibid. .



The words of the ZaJ.ibian provision cover termination of 

membership brought either ty resignation or expulsion of the 

Ifeaber concerned from the party. The words of the Kenyan 

provision, on the other hand, unless given a wide interpre

tation, would not cover termination of membership ty expulsion* 

Die wording of the Zambian and Kenyan provisions should, hovrever, 

be contrasted with that of the provision in the Constitution 

of Singapore which removes all difficulties of interpretation 

ty using the words "ceases to he a member of* or is csxpelled 

or resigns from , the political party,. . . "

Finally, the provisions in the Constitutions of Zambia 

and of .Kenya pose different problems in the event of all 

members of a party in the Assembly resigning at the same time 

to join another party or to he independents without the 

party being dissolved. Ikldng Kenya first, would such Members 

be required to vacate their seats as having resigned from a , 

party that is a parliamentary party? It is at the tins of <■ 

resignation the party would be a "parliamentary party" and iheir 

act would, therefore, be one of resigning from a parliamentary 

party. 2he cessation of the party as a parliamentary partg?v

would be a later event than that of resignation. However, f
£ .

such Members would not be required to vacate their seats 

since the provCa&on, ,

In Zambia, on the other hand, such lumbers would not be 

saved from vacating their seats because the party will have 

ceased to be a parliamentary party. However, a procedural 

technicality in the Zambian provision may produce the same ■

result as in Kenya, It has been seen that in order to put 

the machinery of removing a Member under the provision into 

motion the matter must be raised in the Assembly through a 

notice in writing signed ty a Member of the Assembly recognised, 

ty the Speaker as leader in the Assembly of the party con- ■ 

corned. In the event of all the members of a party in the 

Assembly having resigned or having been expelled, there would 

he no one in the Assembly to raise the matter. Ihe leader's 

of the party who are not Mbmbars of the Assembly cannot do 

so. Ihe absence of anyone to raise the matter would consecj- 

uontly enable the Members concerned to keep their seats, Ihe 

positions in Zambia and‘Kenya should, however, be contrasted 

with that in Singapore. There the question is whether the 

Member or Members who have resigned or have teen expelled 

from membership of the party concerned were elected under the ■ 

banner of that party. If  so, they lose their seats.

Although the inclusion of this clause in the constitution 

of Malawi of 1964 and in the Constitutions of Zambia and 

Kenya was intended to prevent Members of the Assembly from 

leaving the ruling party or from retaining their seats after

hav5r\'? t'c-on ' fvc'" t.ho r'l’b 'V  ^.rfr7'. is no doubt



It prevents opposition Members from resigning and joining 

the ruling party, Ihe provision is also of great iJiportanco 

to the electorate -which might have elected the Member con

cerned because he telonged to a particular party. It is 

given the chance to re-elect the Member or throw him out in

the light of his new political alignment, 11 ’

The Constitution of Malawi contains', three further'grounds . 

on which a Ifember must vacate his seat0 I f  a Member is •

absent from the sittings of the .Assembly for such a period 

and in such circumstances as.are prescribed in the rules of 

procedure^ he loses his  ̂ Sccond, If, as a parlia-

iix-ntary candidate at the general election, a Member made a 

declaration that he supported tho President as a presidential 

Candidate, he would be required to vacate his seat if, in a ' 

motion of confidence in the Government, he voted against the 

President® This provision has far-reaching consequences 

for a Member who made such a declaration,, It. virtually, comrpels:.

him to vote in a certain way for the duration of that

Parliament on all matters put ty the Government as motions of 

confidence c He can only vote against the President if he' 13 

prepared to lose his seat and ftew, if  any, would like to., lose " 

their seats that way. In the event of all the Members'having 

made the declaration there would b3 no one voting against the,' : 

Government in a motion of confidence,, As will te seen in '■ 5 

the next chapter, a motion of confidence in the Governr/ent 

could be used to thwart motions of no confidence, Third  ̂ a- 

Member must vacate his seat if  he has lost the support of. the' 

majority of his constituents ̂  The process of unseating a 

Member under this provision is put into motion ty the

President once he is satisfied that a Member no longer .

commands the confidence of the majority of the voters in  his
(259) • ' •

constituency* A Commission of Inquiry, with all the ■

powers conferred by the Comissions of Inquiry Ac is

appointed to consider and report upon the confidence reposed;-

in the Member concerned by his constituents} 1

255« S'pe below for -{he provision in the Constitution of vV£
Malawi Tnhich requires a Member who has lost the confid- ,,
once of the majority of his constituents to vacate his 
seat. ■ ■ :■ a

256. S„ 28 (2) (c) (M':lawi) 0 “4 ^
257. S0 28 (2 )(f) (Malawi) 0 Since the President is the .head ‘V! 

of Government;, a vote on such a motion is looted upon ■
-.as a vote for or against the President,, A motion of 

Confidence in the Government must be distinguished ‘ 
from a vote of no confidence - See below Chapter 12,

258. S0 28 (2 )(g)(Malawi). " .
259» S,30 (l) Parliamentary Elections ActP 1966c
260, Cap, 18:01.
26l0 S» 30 (l) and (2) Parliamentary Elections Act, 19660



The '̂ oramission: reports back to the President* I f , after considering 

such report^ the President is satisfied that the Member no longer 

commands the confidence of the majority of his constituents, he 

reports the matter to the S p e a k e r  of the National Assembly and there* 

upon the Member must vacate his seat( 262)* No other country in  the 

Commonwealth has a provision similar to this* There is* however* 

a similar provision in  the Constitution of Yugoslavia* Article 170 

of that Constitution provides for the recall of a deputy of the

Federal ASSenibly i f  the majority of his constituents so decide.

A provision of this nature is very important and useful to the

eleoborats in  that it enables the voters to get rid of their 

Member if  they no longer have confidence in  him* It  saves them

j-rom \,ne embarrassment of continuing to be represented by such a 

Member '-il! a dissolution of Parliament,

la  both Zambia and Malawi a nominated Member loses his seat 

whem his appointment is revoked by the President(263)* This ®s also 

the position- in- other countries where provisions exist for nominated 

Member3( 264)® Finally# both elected and nominated Members can vacate

their seats "by addressing a letter of resignation to the Speoker(2&5)*

The Speaker and the Deputy Speaker

Both the Constitution of Gambia and that of Malawi provide for 

the offices of Speaker, Deputy Speaker and Clerk of the National 

Assembly(266) • Oral̂ r the offices of Speaker and Deputy Speaker will 

be dealt with here# In  Zambia the Speaker is elected by Members of 

the National Assembly from Members or non-Members of the National

Assembly(267), Jbn-Members of the National Assembly must, however, 

be persons who qualify for- election to the National Assembly( 268)*

The Deputy Speaker is also elected by the National ssembly but, 

unlike, the Speaker, he cannot be elected from non*-Members of the 

A s s e m b l y ! I n  Malawi the original provisions of the Constitution 

on the appointment of the Speaker were identical to those of Zambia.70) 

A change wass. however, made to the provisions a month after the 

coming into operation of the Constitution* The EepuKLic of Malawi 

Ccmstitution (Amendment) Act, 1966(271), removed the power of 

appointing the Speaker from the National Assembly and conferred it 

on the President(272)* The President now appoints the Speaker front 

among Members of the National Assembly or persons qualified to be 

elected to the National Assembly(273). This form of appointment seems 

not to exist anywhere else in  the Commonwealth* The Deputy Speaker

om the other hand, still elected by the National Assembly 

iiom. aiaong members of the National Assembly (274)*

Footnotes on page 463*



/ Ap
The position both in Zambia and Malawi of extending the election

of the %>eaker to nonr-Members of the Assembly and restricting the . 

election of the Deputy %>eaker to Members of the Assembly, is also

found in  such other Commonwealth countries as Botswana, Ghana, Tanzania* 

i'felta, Uganda, Sierra Leone and Trinidad and Tobagoi275)-This differs, 

however, from the position existing in, for instance, Jamaica, Canada, 

Australia, Mauritius, Malaysia and India where the Sneaker and the 

Deputy Speaker must be Members of the Legislaturl*?§e pa-sition should 

also be coirpared with that obtaining in  Swaziland where both the 

Speaker and the Deputy Speaker of the House of Representatives could 

be elected from n o n - l f e m b e r s (2 7 7 ^ I f  a non-Member of the National 

Assembly is elected Speaker in  Zambia or Malawi, he automatically 

becomes a Member of the Assembly until he relinguishes the o f f i c e ! 2 7 8 )

Ihe President, Vice President p ian ist  ers, Junior Ministers and persons 

holding or acting in  certain offices(28G) are disqualified from 

election or appointment as Speaker or Deputy Speaker(281)»

Whether a noit-Meraber of the National -Assembly has been validly 

elected as Speaker or whether such Speaker has vacated his office 

is, in  Gambia, determined by the High Court in  the same manner as it 

deals with disputes concerning membership of the A ss e m b l^^O n  the 

other hand, disputes concerning a -Speaker elected from among Members 

of the Assembly or the Deputy Speaker are settled by the Assembly 

it self* In  Malawi, digputes concerning the election of a non-Member of 

the Assembly as Speaker ox his vacation of office were under the 

original provisions of the Constitution decided by the High Court 

as in  ZamBia(283)o The present provisions on the appointment of the

Weaker say nothing about determination* of such disputeSe-Tfio Fsapident 

should now be the sole judge in  such disputes® It may, 
however, be possible to bring the dispute before the High Court

where, for instance 3 the President acts unconstitutionally by appoi

nting a person who is disqualified under the Constitution*

In  both Zambia and Malawi the Speaker's or Depu-ty Speakers

office nay become vacant on several grounds* Taking the Speaker 

first, if  he was elected or appointed from among Members of the 

National Assembly, he loses his office i f  he ceases to be a Member ' 

otherwise than hy reason of the dissolution of the Assembly!

Footnotes on page 463*



to disqualified from election-to the Assembly for 
five years;'"’ , ' -

263. S. 65 (4K  Zambia); S, 28 (2) (i) (Malawi ),
264, See e.g. S,35 (i)(d) Constitution of Tanzania;'S*2& ' (2)

(e) Constitution of Trinidad and Tobago; and S,39  (i)(f) 
Constitution of Barbados, .

2651 S. 123 (i)(Zambia); S,96(i'fclawi),
266, S, 70 (l) (Zambia); S.33 (l) O'KLawi)» Other staff may

also bo appointed - ibid. In Zambia the Clerk is 
appointed by the Speaker after he (the Speaker) has 
submitted a proposal for such an appointment to the 
Assembly and the Assembly has resolved that the appoint
ment should be made - S.70 (2 ), The Speaker also 
appoints the other staff but docs not consult '
the Assembly in this case - S, 70 (5) and (6 )(g )c He,

. however, consults the Public Service Commission although 
he is not bound by their advice - S .70 (6 ) (a), Where 
the Speaker does not follow the advice of the Comission 
he must as soon as possible inform the Assembly that he 
so acted - Ibid. Consultation of the Commission is only 
required in the case of employees earning emolur.Bnts 
above a certain amount. In ca^cs below that amount the 
Speaker acts -without consultation - S|70. (6 )(b). Apart 
from resigning on his own accord the Clerk can be 
removed by a resolution of the Assembly on grounds of 
inability to discharge his functions (whether arising 
from infirmity of body or mind or any other cause) or 
misbehaviour - S.70  (4). The other staff may be 
removed from office or disciplined by the Speaker after 
consultation with the Public Service Commission - S.70 
(5) and (6 ) (a). If  he does not act in accordance with 
the advice of the Comission he must inform the 
Assembly Way he so acted - S.70 (6) (a). In Malawi 
both the Clerk of the Assembly and his Staff are 
appointed by tho Public Service- Comission in consults 
tion with the Speaker - S .87 (7). The Clerk and his - 
staff are also removed and disciplined by the Coraission 
in'the sane manner as other public officers,

267, S.63'(l)(Zambia).
268, Ibid,
269, S. 64 (l) (Zambia).
270, See the original S. 25 (l) of the Constitution.
271, Act No. 39 of 1966,
272, S. 4 i-kida
273, Ibjd« .
274, S, 26 (1) (Malawi). .
275» Sec Ss. 60 (l) and 61 (1) Constitution of Botswana;

Arts, 72 (l) and 74 (l) Constitution of Ghanaj Ss, 37
(l) and 38 (l) Constitution of Ihnzania; S.60 (2) and
(3) Constitution of Malta; Arts. 43 (l) and 44 (l) 
Constitution of Uganda; Ss. 33 (l) and 34 (2) '
Constitution of Sierra Leone; and S. 33 (2) and (3) 
Constitution of Trinidad and Tobago.

276, See S. 43 Constitution of Jamaica; S,44 Constitution of 
Canada- refers only to the Speaker; S .35 Constitution 
of Australia - refers only to the Speaker; S .32 (1) 
Constitution of Mauritius; Art, 57 (l) Constitution of 
Malaysia; and Art, 93 Constitution of India. Note that 
the State Vice-President is ex-officio the Chairman 
of the Uppel? House Tie Vice-Chairman is, however, a 

Member of the House),
277* s« 48 (3) of the Constitution.
278, S. 58 (2 )(Zambia); S.19  (2) (Malawi). See also, for 

instance, the Constitutions of Uganda (Art. 40 (4);
Malta (S .53 (2)); Trinidad and Tobago (S.29 (3)) which 
have tho same provsion.

279, Ihis office exists only in Zambia. Malawi has a 
Presidential Cor.mssion.

280, This applies only to appointment as Speaker since the 
Deputy Speaker must be a Member of. the Assembly and 
persons holding public offices cannot be Members,

281, S. 64 (l)(Zambia)c 282r S» 69 (l )(b )(Zambia)0
OCj3, C, '*■ } (' '• ** 1 -•* '1. H • ,, M ,



Second, he loses his office if  circumstances arise which^g^ 

would have disqualified him from being elected or appointed. 

Third, in Malawi ho may also be removed ty the President, 

being his e,ppointe^?^ Fourth, in Zambia he is required to 

vacate his office when a new Nations! Assembly first sits in 

order to allow the election of a new Speaker (the outgoing 

Speaker is eligible for re-election). This was also the 

position in Malawi before tho enactment of the Constitution 

of Malawi (Amendment) Act, 1 9 6 6 ^ ^ ^  The present provisions 

do not scy whether the Speaker should be appointed every tine 

a new Assembly is elected. While, therefore, the President 

may appoint the Speaker for the duration of a Parliament, it 

appears that there is nothing to stop him appointing such 

speaker for an indefinite period until he revokes the appoint

ment, Fifth, in Zaub&a the Speaker may te removed ty a 

resolution of the National Assembly supported ty two-thirds

of all the Monbers0^ ^ ^  This was also the position in Malawi
(289)

before the changes0 The existing provisions do not give

the Assembly the power to remove the Speaker,, It may, 

however, still te possible for the «ssembly to pass a . 

resolution requesting the President to remove the Speaker,

Such a resolution would not, however, bind the President to 

accede to the request. Finally, the Speaker may, in both 

countries, vacate his office ty tendering his resignation to 

the National Assembly, ^ O )

The Deputy Speaker must vacate his office if he (a) 

ceases to be a Member of the Assembly; (b) assumes an office 

which would have disqualified him from election; (c) is 

appointed or elected Speaker; or (d) the Assembly resolves 

that he should he removed!2 ' ^

283. See Sc32 (l)(6 ) of the original Constitution,

2S4o Sc63 (3) (a)(Zambia); S ,25 (3 )(a)(Malawi) as repealed and 
replaced ty S, 4 (3) (a) of Act No. 39 of 19660

285. Se63 (3 )(c)(Zambia) 5 S, 25 (3)(6 ) (Malawi) as repealed
and replaced by S„ 4 (3 )(6) of Act No, 39 of 1966„

286, S. 25 (3)(c) as introduced by S„ 4 (3) (c) of ^ct No, 39
of 1966, In 1970 Dr, Banda removed the Speaker, Ismail 
Surtco*

287. S. 63 (3)(c) (Zambia)3
287a. See S. 25 (3)(c) of tho original Constitution,,
288, S. 63 (3 )(d)(Zambia )
289 See S. 25 (3)(d) of the original Constitution,
290, S, 123 (l)(Zambia); S„ 96 (Malawi),



In Malawi a resolution for tiio renewal of the Deputy 

Speaker must be supported by not less than two-thirds of all 

the Monbcrs of the iisseobly. There is no such requirement 

in the Constitution of Zambia* Ihe omission of this require

ment after it had been included in reference to the Speaker* 

nust moan that the removal of the Deputy Speaker is governed 

by Soction 79 of the Constitution which states that ''save 

as otherwise provedod in this Constitution, any question 

proposed for decision in 'the National Assembly shall be 

determined ty a mjaority of the votes of the members present 

and voting.11

THE HOUSE OF CHIEFS

It has already teon mentioned at the beginning of

this Chapter that Zambia has a House of Chiefs which is not
( 292)

part of Parliament although it does soeb legilative work,

Ihe House was first established under the 1962 Constitution,

It is doubtful Wiothcr such mi institution would have been 

established had it not already teen established when the 

independence Constitution was adopted,, Having been establish

ed by the Colonial Administration, the African Government 

could not have argued against the retention of the House 

without incurring the displeasure and suspicions of the 

Chiefs, They night have felt that the Colonial /dninistration 

had more regard for then than the new African Government,

Ihe view that a House of Chiefs would not have been establish

ed had it not teenTtBdstcnce at the tins of the Independence 

Conference Is supported try the fact that when a similar 

proposal was mdo for neighbouring Malawi, Br„ Banda rejected 

it on the grounds that it would amount to a Second 

Ch,,ior.{293)

The House has very little to do and can be described 

as an impotent institution. Its functions will, however, 

te discussed in the next Chapter,, In this Chapter only its 

composition, the election of its Members and their tenure of 

office will be dealt with. The House has a maximum member

ship of twenty-six distributed as follows: ^^4 )

Southern Province 4
Northern Province 4
Eastern Province 4
Barotsc-land 4
Nth.Western " 3
Luapula Province 3
Central Province 3
Western Province 1

292, See S,S5 (1 )(Zambia),
293. See Cmd, 15S7 of 1962, p. 20o



Bio qualification required for election to the House 

is that of being a Chief in the province where election is 

sought. There is no mention in the Constitution that the 

chief must to aditizen or e. registered voter or that he must 

have attained a certain age. It i5;, of course, unlikely that 

a non-citizen or a join or could te appointed a chief. Biis 

absence of additional qualifications in the Constitution of 

Zambia should be contrasted with the provisions in the 

Constitution of Botswana which require elected sub-chief 

Mcmborl^^'^of the House of Chiefs,, in addition to being 

sub-chiefs, to be (a) citizens of Botswana of at least 

twonty-ono years of -̂ge; (b) registered voters; (e) able

to speak and, unless incapacitated, read the Ehglish Lail|$tle 

A Member of the Zambian National assembly cannot be at the 

sane time a jfcmber of the House of C h i e f s I t  should be 

noted that there is nothing to stop a chief becoming a Member 

of the National x'isscmbly.

Bio Election of chiefs representing provinces other than

Barotseland is governed by provisions contained in the

Schedule to the Constitution ejicl in the House of Chiefs

Regulations ma.de undor Section 72 of Schedule 2 to the

Northern Rhodesia (Constitution) Order in Council, 1962, and

continued in force by Section 4 of the Zambia Independence 
( 297*)

Order, 1964- Each of the provinces mentioned above

(except B-.rotseland) has a provincial council which consists

of all tho chiefs in that province recognized under 'the

Native authority Ordinance, It is this council which elects

Members of tho House of chiefs allocated to that province.

'Ihe election takes place at a meeting of the council convened
(298)

specially for that purposeo . Once elected a Member has a
(299)

tenure of office of three years,; I-Io must, however, vacate 

his seat i f  he ceases to be a chief or if  circumstances arise 

which would have disciualified him from elcctionP^H e  may 

also resign.

294a. The House has eight other Chiefs who are Members 
ex-officio and three other I-fcmbers - see below,

295. S. 80 (4).
296. S. 85 (3 )(Zambia). See also S. 63 (l)(d) of the 

Constitution of Botswana which has the same provision,

297. See G/N. 394 of 1962 and 497 of 1964, •
298. For the rules and procedure governing elections,

see the Schedule to the Constitution and the regulations 

referred to in the last note0

299. S. 85 (5 )(a),
300. S. 85 (5) (b) and (0 )



The Hi-usj h.\s, ins to V. of a Spe deer and a Deputy

Spu \kor, a President and a Deputy President. Tho President

is oloC'-od by tho H-. u s o P *^  Ho ..r.y, however, be appointed

by tho State President if  the li use ros .Ives cn a notion

supported by two-thirds of all its i-ionbers to request hin 
(3O2)

to do s<; The President nay be ~ .pointed or elected

fro-i pj. 1 n;, the iio- ;tors or fron a?.vng non-l-b.'.lers^^^Tho 

Cv nstituti 11 d< os n I s whether an a: gointaent cr election

fr fi-i outside the I louse should be aado fron :av m  persons who
(303 .-0 ^

are chx.fs. ' It nay bo that a coixioncr could be

app< intod, 'Diis sowis so because the only persens Wno are

specifically disqualified f*va holding the office are the

state President, tho State Vicu-Prosidcn t, a Hinistor or a

Junior i Jin is ter If a non-i-ienber is elooted he is

doenod, as 1< n„ as ho holds that office, to be a I'lbnber 
(305)

of the house, The Deputy President is appointed fron

an oag tho i-icnbers of tho House by the State President after 

Consultati 'H with the President of the HoUSeP^^

Both the President of the House and the Deputy President 

nust vacate their offices under certain circumstances, Ihe 

President nust vacate his office if, having been elected 

frua onong ‘the I-Jor.xters, he ceases to be a Idonber or if  

circu.-is^ancos arise which would have disqualified hin fron
(307)

election or appointnunt; He nust also vacate his office

at each first sitting of the House neld after the expiration

of twelve aonths fron the date of his election or appoint-

j.ientl'5̂ ''^ The Deputy President vacates his office when his

appr.inu.out is revoked by the State President in consultation
f 309)

with tiie President of the house) Both the President and

the Deputy President nay also vac-to office by regignation in 

accordance with section 123 (l) of the Constitution,

301, S. 88 (l) (zanbia),

302, Ibid,
303, S, 88 (2 ) (Zanbia), Contrast with 3 ,10  of the 1963 

Constitution of Herfchomtf iger ia which required that he 
should be elected fron anon'; JLnbers.

303 .. Contrast with S, 9 (2) of the 1963 Constitution of 
Nigeria and 5, 9 (2) of tho 1963 Constitution of Had— 

'•tlastern Liguria which specifically stated that such 
person had. to to a chief qualifying for nenbership of 
the House,

304, S. 88 (2 ) (i^nbia).

305, S. 85 (4).
306, S. 89 (1) and (3 ).

307, S. 80 (3).
308, Ibid.
309, S. 89 (2 ) and (3).
310, S, 78 (l) of tho Consiitution*

311, Art, 154 (1) and 155 (l) of the Constitution, See also 
.ort, 49 of tho previous Constitution - i .o , tho I960



i .. iiioi> a .,,la givut. tu U- uixtl niJL'leaduru In 

tho lo' isl .tivo w rk of tho country is also found in one 

foru or another in scv i?al Corxionyjoalth countries. Botswana 

has a House of Chiefs Giana has a Nr.ti nal House of

chiefs and several regional Houses of Chiefs Under the

I963 Constitutions of the Nigerian refit :ns, each region had
(01p-\ * "

a House of Chiefs; Under the 1966 Constitution of

Lesotho, all tho twenty-two principal and ward chiefs in the

country w.rc cx-officio I'joaburs of the Senate together with
(313)

eleven other Scnat- <rs appointed by the King; In Sierra

Leono a p raaount chief is elected fror.i each district to sit 

in the H use of representatives together with cou'.ionerJ^'^

In Malaysia there is a Majlis ife.ja - 3aja (Conference of ^16 ) 

Rulers P '^ '1 in which all rulers of the country sit ex-officio.

In Rhodesia ten chiefs sit in the Senate together with
(317) "

thirteen other senators.

Tho functions of the House of Chiefs existing or which

existed in the countries ;'iven above will bo discussed in

comparison, with tho functi: ns of the Zambian House of Chiefs

in the next Chapter. In the :.ie \ntimxj, a comparison should be

made between the composition of the Zambian institution and

tlios0 of the institutions existing or which existed in the

countries riven a..ovo» The arrangement in Zambia differs

fromi that in Sierra Leone and fron that which existed in

Lesotho in that in Sierra Locne there is nc House of Chiefs

just as there was none in Lesotho, The Chiefs in Sierra

Leone sit, as did those in Lesotho, with commoners. 'Ihe

manner in which the chiefs secure their seats in Sierra Leone*

and did so in Lesotho, also differs fron that obtaining in

Zambia, In Lesotho all the Chiefs were ex-officio Konbers

of the Senate, In Sierra Leone they are elected in the sarnie

mianner as commoners and are subject to the samie qualifications

and disqualifications. The Namibian arrangement also differs

from that in Rhodesia in that in Rhodesia the Chiefs have

no house of their own. They sit in the samss House with

thirteen comoner senators, ,'is in Zambia, however, 'the ten
(318)

chiefs are elected fcy an electoral college of chiefs,

'lie i-i .l-ysain Conference of Rulers differs fromi the Zambian 

House of Chiefs in that all rulers in Malaysia are ex-officio 

mioubers of the Conference while not every chief in Zambia 

is a Hci.ibor of the House of Chiefs,

312>« Soe S,4 of the Constitution of i-Hd-Hestern Nigeria 
(±iCt, No, 3 of 1964)/ s. 4 of the Const tution of 
IJbstern Nigeria (^ct No. 26 of 1963)5 S .4 of the 
Constitution of Northern Nigeria Law (jict Ho. 33 of 
1963). See also Constitution of the Eastern Region.
The Oba of Lagos and a chief selected by the white—
Cap Chiefs and War chiefs of Lagos also sat in the 
Federal Senate, the Oba as an ex-officio Member,

313® S.41 of the Ccnstituion, '
314* S, 30 (l)(a) of the Constitution,



It is the institutions in Ghana and Botswana and those

which existed in Nigeria under the 1963 Constitutions which

resemble more closely the Zambian arrangement. First, the

institutions in Botswana and Ghana and those which existed

in Nigeria, are, and wore, styled "House of Chiefs”. Second,,

membership of 'ihe National House of Chiefs in Ghana and the

House of Chiefs in Botswqna is, as in Zambia, not open to all

chiefs. This v/as also the case in Nigeria, ffembership of '

the regional Houses of Chiefs in Ghana is, however, open to

all chiefs of the region. There is a further similarity

between the National House of Chiefs in Ghana and the House

of Chiefs in Zambia, The entire membership of both Houses

is electcd. However, while Members of the Zambian House are

elected by provincial councils of chiefs which do not have

the status of Houses of Chiefs, those of the Ghanaian House

are elected ty regional Houses of Chiefs. Each regional
(319)

House of Chiefs elects five chiefs from the region. ' Ctn the

other hand, while all. the Members of the House of Chiefs in

Zambia are elected, some of the chiefs in the Nigerian Houses

of Chiefs secured their seats ex~officio. Others were

(3?l)
elected or appointed, ~ ' A similar position obbains in

Botswana, The Botswana House of Chiefs has a membership of

fif teunj'^2^  Eight of these are ex-offico Members by virtue

of their being paramount chiefs of the eight dominant tribes

in the country - i .e .  Eamangwato, Bakgatla, Bakwena, Baneleke,
(323)

Bangwaketse, Barolong, Batwana and Batlokwa. Four of

the remaining seven are elected ty sub-chiefs from among their 
(o? .) "

number  ̂ " while the remaining three are elcted by the

ex-officio and sub-chief Members from persons who have not 
"* ' Jl ' /  00£ ̂  

toon actively eng;i^ed in politics in the past five years.

There is no mention that those three members should be chiefs

or non-chiefs. It appears, however, that the purpose of the

provision is to place comoncrs in the House. This presents

another difference between the Botswana House of Chiefs and

that of Zambia which is not open to com-ioncrs. In this

respcct the ZamLian House also differs from that which

existed in the Mid-Wastern Region of Nigeria. Ihe 1963

Constitution of that region provided for the appointment

of four coJirioncr Members to Ihe House of Chiefs to represent

interests in special areas which were not adequately covered

in the constituencies of the House of Assembly. (326)

Footnotes 315 - 326 on page 47Q„
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315.

316.

317,

318.

319.

320,

321.

322 *

323.

324.

325.

326.

A ruler is defined as the Yang di-Pertuan Besar, 
ruling chiefs and any other person exercising the 
functions of a ruler - Art, 160 (3) of the Constitution. 
Other persons referred to here are Governors of States, 
which have no rulers - see Fifth Schedule to the 

Constitution.

Art, 38 of the Constitution,,

. ' Ten of the thirteen Senators are
Europeans elected by Europpan Members of tho Lower House* 
Three are appointed by the Head of State fron persons 
of any race, Ihe term "European11 includes Coloureds 
and Asians in this respect*

The electoral college is roade up of members of the 
Chiefs Council - a body of twenty-six Chiefs which acts 
as the iiiouth-organ of the chiefs of the country and a ' 
consultative organ between the Govornnent and the chiefs. 
Ihe body was established by statute sev- ral years ago.

Art, 154 (2) of the Constitution,

See S„5 of each of the three Regional Constitutions 
cited in Noto 312 above.

Ibid.

S. 78 (2 )(a) of the Constitution,

Ss478 (2) (a) and 79.

S§» 78 (2 )(b) and 80 (l),

Ss, 78 (2)(c) and 80 (2), For the definition of being 
"actively 'Oagod in politics" - sec S ,80 (3 ) read 
with S. 65 (3 )(b )(ii ) 0 See also above in this Chapter 
■where the definition is given,

Ss, 5 (l)(d) and 14 (4).



CHAPTER TWELVE 

P.iHLI/J'iE'NT - ITS FUNCTIONS AND POWERS

LEGISLATIVE P0WSR3

The chief functiofi^of Parliament in both Zambia and 

Malawi is that of making laws. All legislative power is 

vested in Parliancn^^ Any other authorities derive whatever 

legislative powers they nay possess from Parliament, In  both 

countries, as will bo seen later in Chapter Fourteen, the 

President has no original legislative power, /ill legislative 

powers ho exercises are delegated to hin by Parliament, just 

as such powers are delegated to Cabinet Ministers, statutory 

boards and local government authorities. These powers can 

be withdrawn at any tine,

Even the people, in whom, both in Zambia and Malawi,

sovereignty lies, do not, as do those of Switzerland and

Italy, for instance, have power to curtail the legislative

power of Parliament, In Switzerland 5Q, 00^ voters may

demand a revision of the Constitution either in general terns

(in which case they ask the Federal Assembly to formulate

the amendment in a certain way) or in particular terms (in

which caso they draft the amendment themselves and submit it
(3)

to the Federal Assembly for reference to the electorate).

With regard to ordinary legislation, 30, 000 voters may demand

that a law before the Federal Assembly be submitted to a

(L) ■ 
referendum.

1, See below for other functions,
2, S . 57 (Zambia)s S. 18 (2) (Malawi).
3, Where the demand is in general terms, if  the Federal

Assembly is in agreement with tho demand, it passes the 
amendment and then submits it to the people for approval, 
If it is not in -agreement, it sub;nits to the electorate 
the question whether the amendment should be made. If
the electorate -ttufces in favour of such an amendment, the
Federal Assembly enacts it, where the voters formulate 
tho amendment themselves, the Fbderal Assembly puts it
to tho electorate for approval. If  approved it becomes 
law, Tho Fbderal Assembly inay submit such an amendment 
to the electorate with its own amendment or with a 
recoaiiondation that the amendment be rejected. For the 
procedure in amending the Swiss Constitution, see
Articles 118 - 123 of the Constitution,

4, Article &9 of the Constitution.
5, -linoHer, op.cit,, p. 136,
6, The Constitution -was suspended after a inilitary c ’ 

cou-3 d'ct.at in 196S,
7, Jirticle "So of the Constitution.

See, for instance, Article 2 of the Constitution of 
Senegal and Article 4 of the Constitution of the Ivory 
Coast vfoich state that sovereignty belongs to the people 
and that they exercise it through their representatives 
or by means of a referendum.



2.
472

If  the law is rejected by the electorate, it cannot be 

proceeded with. In Italy 500;>C00 voters may demand that a 

partial or a complete repeal of an Act be submitted to a 
(5)

referendum. If  the electorate votes for the repeal

Parliament must effect it. In Somalia, under the I960

Constitution^ 10,000 electors could initiate any legislation
(7)

except that concerning taxation,, The people of Zambia and 

Malawi do not possess powers of this nature. They do not 

have oven tho right to a referendum which, in son's© former 

Prench-Africnn countries, is specifically given to the 

people fry the Constitution^ lie people of Zambia had, 

however, this right in regard to the amendment of certain 

sections of the Constitution ;.ui'.il the enactment of the 

Constitution (Amendment) (No, 3) Act, 1969. ^which repealed

The extent of the legislative powers of Parliament in

Zambia and Kalawi is undefir^'L There is no enumeration of •

the subjects on which Parliamoivo may make laws, This

should be contrasted with provisions in the Constitutions?

for instance, of France,^^^moso of the French speaking

■States in n frici^and  most Federal States. The Constitution

of France and those of the French speaking-African S'tates

based on it, enumerate all the subjects on which Parliament

can make law and then state that those subjects not enumerated,
(13)

aro subject /bo regulation by decree. Federal Constitutions 

enumerate matters on which tec Federal or the State 

legislatures1, may make lawf"^ -

9. Act No, lb of 1969o /
10. Sec belowc Referenda corid still, however, be conducted 

i f  Parliament passes an Act to that effect. This also' 
applies pi the case of Kj.avd, In fact, this is thd 
practice-, used in those CoKnonwealth countries whipse ' 
Constitutions have no referendum provisions. See e.g. 
the Scut\ African Referei'-dun Act No. 52 of I960, which 
precede*^ the adoption of a republican Constitution,

11. Article §4 of the Consti'i ution, /
12. See c.g^Art. 41 Constitution of the Ivory Coastj Art.41 

Constitution of Niger, 19o0; Art, 56 Constitution of 
Senegal;-Art, 32 Constitution of Malagasy; and Art, 33 
Constitution of ivlauritanJ.a.o

13. See G,gr., Art, 44 Constitution of the Ivory Coast; Art*44 
Constitution of Niger; kita 65 Constitution of Senegal;
Art. 33 Sonstitution of ?fe.lags,sy; and Art, 35 .
Constituiion of Mauritania, . _

14. See e .g ';Art. 14 Constitution of the Soviet Union;
Art. 16^ Constitution of Yugoslavia; Art. 73 Constitution 
of the 1-̂ d.can United States: Art. 1 Constitution of
the Unit*.\’ States; S. 51 Constitution of Australia/ and

• Arts. 5 Constitution of the Cameroon. But. contrast 
the Canal p i  Constitution xvliich defines the powers of 
the prov/|-cs and allocates 'the remainder to the Pfederal 

Governmoi i. \
f \



Ihe Constitution, of Malawi, however, provides that Parlia

ment "nay make laws for the peace, order and good govern

ment of the R e p u b l i c . p h r a s e  (i,e, "may mate 

laws for the peace, order and good government o f , , ," )  has 

boon used by British constitutional draftsmen for years to 

define powers of colonial legislatures and later those of 

independent states of the Conconw3alth. It is found, for 

instance, in the Constitutions of Canada, Australia, South 

Africa, Ceylon, Malta, Trinidad and Tobago, Sierra Leone, 

Mauritius, Botswana and Jamaicaf'^ Its scope is so wide 

that it enables the legislature to enact any law that is 

not specifically prohibited ty the Constitution. It, 

therefore, gives the Parliament of Malawi virtually 

undefined powers, The phrase docs not, however, appear in 

the Constitution of Zambia. Nor does it appear in, for ' 

instance, the Constitutions of Tanzania, Malaysia, Singapore 

and India. Its absence in the Constitution of Zambia and 

its presence in that of Malawi is not in any way significant 

in so far as the powers enjoyed ty the two Parliaments are 

concerned. The P :rliament of Zambia cannot be said to have 

wider pov^rs because of the absence of the words under ■ 

consideration. These words are not intended to confer the 

power of review on the courts: Parliament is the sole judge

of what is conducive to peace, order and good governcBnt.

While the Parliaments of both Zambia and Malawi have 

wide and undefined powers, the powers are not as unlimited 

as those of the British Parlian^nt, First, laws must be 

enacted in accordance with the procedure laid down by the 

Constitution. An amendment to the Constitution, for instance 

cannot have the force of law unless it is passed in the 

National Assembly by the required two-thirds majority at the 

second and third r e a d i n g s S e c o n d ,  laws must not violate 

in content certain provisions of the Constitution, For 

instance, the Constitution of Zambia contains a Declaration 

of Rights which outlines the rights of the people. Any law 

enacted ty Parliament in violation of those rights is of no 

effect although it may, in fact, operate until declared 

ultra-vires the Constitution by the Courts., In Malawi there 

is no Bill of Rights but the Constitution contains -what are 

called "principles of government," two of which seem to 

grant definite rights which cannot te vidlafed fcy an enactment 

of Parliament unless such enactment is required in the 

interests of defence, public safety, public order or the

national economy, The absence of a Bill of Rights in
i >

the Constitution of Malawi gives the country s ParlianBnt
,4

wider legislative powers than those which can be exercised 

by the Zambian Parliament,



Unlike in Prance and sore of the African States

whoso Constitutions arc modelled on that of France, Parliament

in Zambia, or Malawi cannot deprive itself of the power to

make legislation in favour of the EKecutivi^0̂  nor can it be

deprived of its legislative powers by a presidential action.

The French Government r;iay, i f  it wants to carry out an

important programme, seek authorization from Parliament, for

a limited period of tins, to issue ordinances regulating

matters normally falling under the jurisdiction of Parliament
(19)

in terms of Article 34 of tho Constitution. This provision

also exists in, for instance, the Constitutions of the Ivory

Coast(^  S e n e g a l , M a u r i  tonii*^ and Gabon^2^) Under

Article 16 of the Constitution of France, the President may

assume the powers of Parliament--without first seeking

authorization. The Article provides that in the event of a

serious and immediate threat to the institutions of the

Eepublic, the independence of the nation, the integrity of

its territory or the fulfiljnont of its international obligations

or the interruption of the regular functioning of the1

constitutional public authorities, the President my take

whatever measures are necessary to meet the circumstances

after consulting officially the Prime Minister, the Presidents

of tho Assemblies (i„e. the National Assembly and the Senate)

and the Constitutional Council. After .making these .

preliminatry consultations and the declaration, the President

becomes empowered to assume the powers of the Government

and those of Parliament and the public authorities until the
(25)

situation returns to normal. The only protection given to 

Parliament during such period is that it meets,, as of right 

to deliberate (although it cannot abrogate the powers assumed 

by the President) and that it cannot be dissolved. It will 

also te seen in Chapter Fourteen that in India and Uganda the 

President is empowered, viien Parliament is not in session, 

to promulgate original legislation in the form of ordinances 

i f  circumstances require that such measures be taken. Even 

this form of exercise of Parliament’s functions by the 

President is not permissible in Zanbia or Malawi.

Footnotes 15 - 25 on page4,75
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15* S. 35 (l) (Malawi),

16. S, 91 Constitution of Canada; S,51 Constitution, of 
Australia; S^29 Constitution of Coy Ion; S. 66 
Constitution of Malta; S.36 Constitution of Trinidad 
end Tobago; S,42 Constitution of Sierra Leone; 3,45 
Constitution of Mauritius; S .87 Constitution of Botswana; 
S, 48 (l) Constitution of Jannica,

16a. H, v. JfcChlen r 1912 A.D. 196 at 213 (per Innes J .) .
power given to a legislative authority to r.iako Ordinances 
for peade, order and good government must mean a power 
to make such Ordinances as to that authority shall seem 
necessary in the interests of peace, order and good 
government. Always assuming that the restrictive limits 
of the empowering documents are observed, the discretion 
to judge what measures are conducive to peace, order 
and good government lies with the law giver, and not 
with the Courts,"

17* See below,

18, S. 2 (l) (iv) and (v) and (2) (Malawi). See also Chapter 
21.

18a, Parliament can, however, delegate to the Executive the 
power to make subsidiary legislation. There is nothing 
in the Constitutions of Zambia and Malawi which forbid 
Parliament to delegate the power to make principal 
legislation to the Executive but it is unlikely that 
such delegation would often be made. Section 5
(2) of the Republic of Malawi (Constitution) Act which 
empowered the President "ty an order under his hand 
made at any before the 6th July, 1967^ (to) ma'.o such 
amendments to any existing law as may appear to him to 
be necessary or eixpedient for bringing that law into 
conformity with the provisions of this Act or the 
Constitution, or otherwise, for enabling effect to be 
given to those provisions."

19, Article 38 of the Constitution.
20, Article 45,
21* Article 66,
22, Article 36.
23, article 42.
24, The Constitutional Council must in such case give 

reasoned opinion but the President is not bound by 
such opinion,

25* For similar powers, see , e.g. Article 15 of the 
Constitution of the Cameroon; article 47 of the 
Constitution of Senegal; Article 19 of the Constitution 
of the Ivory Coast; Article 19 of the Constitution of 
Gabon and .article 14 of the Constitution of Chad. 
Provisions of some of the Constitutions here cited differ 
in material respects from Article 16 of the French 
Constitution, For instance, in Senegal, while the 
President assumes the powers in the same manner as the 
French President, the dccrees he makes must be approved 
ty the National Assembly within fifteen days or they 
lapse, ’

Article 16 of the French Constitution has not been 
used often. Ex-Prosident Do Gaulle, however, used it 
during the Algerian crisis in 1962, For a discussion 
of iirticle 16, see Pickles, W. "Special Power - in France: 
Article 16 in Practice ■" (Public Law.. Spring, 1963).

25a* Formerly, Ministers who were appointed from
outside the National Assembly wore not regarded as Members 
of the National Assembly although they could participate 
in its proceedings, ■



6 . . . . . . . . .  'i'H '
* Iiii'RQDUG 1'IOf'i OF BILLS ,

'The .initiation uf legislation in Zambia and Malawi is 

in tho hands of tho Cabinet* Members of the National 

^sombly ..lay also intrudu.ee Bills Lut such Bills have little 

chance of becoming law unless backed by the Government,

• Because all tho Cabinet Ministers are elected Members of the

National .jssonbly in Zambia and because even those ::icnbcrs

of the Cabinet in Malawi who are appointed from outside the

National .ussonbly locorje Mentors of the National Assonbly during

thoir torn of office, they personally introduce Government
(25a)

Bills in the i^ssenbly. ' This should be contrasted with 

the position in the United States of jsmerica where, because 

Members of the Cabinet are not Mcnbcrs of Congress, a 3111 

is introduced in Congress by the chairman of tho comnittee 

responsible for the Bill.

Legislation is introduced in the National ^ssenbly . 

either in the form of a Bill or as a statutory irt>uoi.ment.

The manner in which tho National iiSsenbly deals v::.tn 

statutory legislation depends on the statute under -.-.hich the 

instrument Is jjE.de, In both Zambia and Malawi I I s  aro 

divided into thi’ce classes - Ordinary Bills, Fiix'oial Bills 

and Constitutional Bills, An Ordinary Bill is one that is 

neither a Financial Bill nor a Constitutional Bill, A 

Financial Bill is one that provides for: (a) the imposition 

of taxation or tho alteration of taxation otherwise than by 

reduction; (b) the imposition of any charge upon the 

General Revenues or Consolidated Fund or this alteration 

of any such charge otherwise than by reduction; (c) the 

payment, issue or withdrawal from tho General Bavuiiues or 

the Consolidated Fund of any moneys not charged thereon or 

an increase in the amount of such payments, issue or with

drawal; or (d) the composition or remission of any debt
(27)

due to tho Government. 1 Whether a Bill is a financial one 

is determined by tho person presiding. A Consci^.li^nal 

Bill is one amending ihe Constitution, including, in Zambia, 

the Zambia Independence Act, 19&4; in so far as it forms 

part of the law of Zambia!*^

While an Ordinary Bill or a Constitutional Bill can be

introduced by a Minister or a private Member, a Financial

Bill cannot bo introduced by a private lumber, In Zambia

the National As so nib ly cannut discuss a Financial Bill unless

it is introduced by the Vice-President or a Minister on the
(29)

recomendaticn of the President,

26, "General Revenues" is the term used in the Constitution 
of Zambia whilo that of I'felawi uses "Consoldiated Fund,11

27. 3,74 (a)(i)-(iv)(Zambia); S.36 (a)(i)-(iv)(Malawi).
26. S .72 (l)(Zambia).

29. S .74 (Zambia),



only discuss a Financial Bill if it is introduced on the

recommendation of the Minister for the time being

responsible for finance which recommendation must be

signified in writing ̂  This restriction applies, in both

Zambia and Malawi, to the introduction of motions (including

any amendment to such motions) which, in the opinion of the

person presiding, would provide for any of the purposes
(31)

mentioned above that make a Bill a financial one. The

Constitution of Malawi specifically includes, under these

restrictions petitions -with financial implications submitted
(32)

to the National Assembly, This is also the case in the 

Constitutions of for instance. Sierra Leone, Trinidad and 
‘ (33)

Tobago, Mauritius and Malta, No mention of petitions xs, 

however, made in the Constitution of Zambia. This is also 

the position in the Constitution of Botswana, Uganda, Tansania 

and Kenya, These restrictions (found in Zambia and Malawi) 

on the introduction of financial measures are virtually 

universal, 2he Executive introduces the measures and 

Parliament approves or rejects them.

30, S* 36 (Malawi).

31* S, 74 (b)(Zambia); S. 36 (b) (Malawi),

32, S» 36 (c) (Malawi),

33* S, 52 (c) Constitution of Sierra Leone; 3,45 (2 )(C)
Trinidad and Tobago; S,74 (c) Constitution of Malta; 
S«54 (c) Constitution of Mauritius,



G-Uiî RaLi i'j.iuGjjDu.' Lb

AMD THE

PROCEDURE HEGiiRDII'G OHDINAiff jsND FINANCIAL BILLS,

Apart from tho restrictions on introduction of Financial 

Bills in tho National Assembly, Financial and Ordinary Bills 

pass .through the Assembly in the same manner except that the 

right of the Members to effect amendments is limited in the 

case of financial Bills, General procedure and debate in the 

National Assembly, both in ZaJ±>ia and Malawi, is > modelled on 

that of tho British House of Commons'. rJhe Speaker controls 

the debates and enforces the prodedure except when he is 

absent or in respect of committees of the whole House, -when 

the Deputy Speaker presides. Bills go through the same stages 

as in the House of Commons — i ,e # first reading, second reading, 

comsittec stage^ report stage and third reading. At the end 

of every reading an Ordinary or Financial Bill must be 

supported by the majority of the Members present and vo ting^  

The Members present and voting could, in fact, be no more 

than the bare quorum which is, in both countries, one-fourth
/ q/ \

of the total membership of the House, } Ihe Speaker has no
(37)

original vote but does have a casting vote, a person 

other than the Speaker if  presiding, howsver, retains his
(38)

original vote in addition to a casting vote, J

Before becoming law an Ordinary or a Financial Bill 

must receive the presidential assent. Discussion of this 

stage must, however, be deferred until after consideration 

of the process through which a Constitutional Bill passes in 

the Assembly,

35. S, 79 (1) (Zambia)j (l)(Malawi).

36% S# 78 (Zambia)j S* 40 (Malawi),

37% S, 79 (2) (Zambia); S, 41 (2) (Malawi),

38, St 79 (3) (Zambia); S.41 (3) (Malawi).
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Ihe Constitution of Malawi specifically provides that

the National ^sombly shall not pass a Bill to amend the

Constitution unless it (the Bill) exoresses in its title
*  (39)

that it is "an Act to amend the Constitution," There

is no similar provision in the Constitution of Zambia but 

in pradtice such Bills always bear the same words as 

prescribed ty the Constitution in Malawi. In Zambia the 

Constitution provides that the text of a Bill seeking to 

amend the Constitution must be published in the Gazette.not 

less than thirty days tefore the first reading is taken 

This requirement serves two important purposes. First, it 

givos the IYfembcrs sufficient tiro to study tho Bill,

Secondly, it safeguards the people from suddon constitutional 

changes, The Constitution of Malawi dees not, however, 

contain a similar provision.

Die Constitutions of Zambia and Malawi are, as stated

in Chapter Nine, rigid. constitutional Bill (or one

amending the Zainbia Independence Act, 1964) must, in both

countries, receive the support of two-thirds of all the

Members of the Assembly on its second and third reading^^

This has been the procedure in Malawi since the coming into

effect of the Constitution. On. the other handj until 1969

■when changes were made, the provisions of the Constitution

of Zambia were divided into ordinary and specially entrenched

provisions. Bills amending the ordinary provisions required

only the support of two-thirds of all tho Members of the

Assembly at the second and third readings* A Bill amending

any of the specially entrenched previsions - i.e . Chapter XIT

(Fundamental Sights), Chapter VII (the Judicature), Section

71 (2) (reference of Bills to the President for assent),

Section 73 (the power of Parliament to confer on any person

or authority the power to make statutory instruments) and

section 72 (alteration of the Constitution) - required, in

addition, approval by a majority of the registered voters
( L2)

as a whole (and not merely those voting) in a referendum,4^  

Such an amendment could, therefore, be defeated not only by 

a majority of the voters voting against it but also ty abste

ntion • of the majority of the voters from voting,

39. S, 97 (2 )(a) (Malawi),

40. S, 72 (2 )(A)(Zambia)# By convention ordinary Bills are 
also published in the Gazette 30 days before the first 
reading but this can be dispensed with vjit^out viiating 
the Constitution.

h1. S, 72 (2) (b) (Zambia) as amended by Act No, 10 of 1969;
■ S .97 (2 )(a)(Malawi),

Ii2. S, 72 (3) (Zambia).



lilG GovO-CiTG ‘CG'n°'7 *1 'O v

“  a county lA±ch si m  i j %  * *  * *>  m
; ' ' ■ ■ ' * ■  1 . , • ■ ■ .  ^  * > . . . , • #  t '  

party with a lar- o following,, of s . .cif„ g •_ uirod araond?-

ncnts, It, therefore, sought to abolish this procedure.

Two reasons wore givon fur this novo. Big first was that

the Govorni'xnt wan tot1, t. amend the provisions of tho

Declaration of Rights with ease sc- as to enable it to take

over the unused lands of absentee owners for the benefit of

the people, Ihe second w.as thvfc the Government wanted to

a/.xmd the provisions regarding tho judici vry with ea.se so

as t< enable tho "Zambianisation" of the Bench, With its

large majority in tho National ^sembly, the Govorn-nnt

could always bo certain of a two-thircls uajoi rlia-

ment c  nsoqu.cntly onactod the Constitution Gu.un'1".iw) (No,
0  3)

3) x-.ct, 1969, + which c into operation after approval by 

voters in a referendum, Ihe ^ct repealed sec Mon 72 (3) 

which contained the referendum provisions, Thas ,c* all

the provisions of the Constitution equal and r"i'' * 'to

alteration by the two-thirds n a j o i v ^ u d  .j 1 .-ly*.

Ihe Government w.as perhaps influcn: .;d to malt. Mix.ce changes 

ty tho fact that the two-thirds procedure cf nendment for 

all provisions of the Constitution jxLst'x1. ir tho neighbouring 

states of I'ial .va 'aid Tanzania, and in Ug^nd^ .an thor 

neighbouring state) for afJenclment of tho specially entrenched 

provisions,

Compared with tho Constitutions of other Caxion- 

woalth countries, the Constitutions of Zambia ahd Malawi 

are loss rigid than a gob and Jaoro rigid than others. Only 

tho Constitution of Tanzania, aaong the Constitutions of 

tho Commonwealth countries, it seous, has provisions on 

amendment that are almost indentical to those of tho 

Constitutions of Gambia and Malawi, The . Terence

is that tho Constitution of Tanzania does r. " '.ct

the two-thirds majority support to tho second a:..I dird • 

readings. The Bill must receive the suppoid of .1 least

two thirds of all the Members of the ',T-ti<r X .’r - •i,'3y on

, . (hk■) ■ inot. less on an w o  of its readings,' iho . o '. :,s

majority procedure is also found in t'o, Con^ti-. uicns of

other Corxionwoalth countries but '>nly j on of two or

more procedures.

43,. jict No, 10 of 1969.
44» S ,5l(l)of the Constitution,8oo alro th. Constitutions of 

such foreign countries as Hussia, Yugoslavia, Guinea and 
ilauritania, which require for all amendments a majority 
of two-thirds of tho House or each House in the caso of 
Bus sia and Yugoslavia - soo .:rt,46 Constitution of 
Russia; j^rt, 213 Constitution of Yugoslavia; nrt.49 
Constitution ofGGuinea; *irt,54 Mauritania, the two- 
thirds requirement could bo dispensed with by putting 

'tho amendment to a referendum,.



xmj uons'oit.uti ns cf ^amtia and Malawi are more rigid

than the Constitutions, for instance, of Uganda and

Singapore, 'Tho .provisions of the Constitution o f  %.onda

aro divided into ordinary and specially on trenched provisions#

Bill anon ling any ordinary provision requires only a simple

majority. But a Bill amendin'; a specially entrenched

provision requires a two-thirds majority, In each case the

majority is that of all the Members of the National Assembly

and must Le scoured at the second and third readings

The entrenched provisions are those concerning supremacy of

the Constitution; republican status; alteration of the

Constitution; citizenship; fundamental rights; vote of no

confidence in tho Government; removal of the President foi*

incapacity; components of Parliament - i.e . President and

the National ..ssom) ly; constituencies; exercise of

legislative power; districts of the country; the High Courtj

the appointment of puisne judges and their tenure of
" (if,) 

office; and the Judicial Sorvico Commission, Ihe

Constitution of Singapore provides that "the provisions of

this Constitution may be amended by a law enacted by the
(in)

legislature," There being no special procedure

proscribed for enacting such ainendments, Article 4 (l) of 

the Constitution, therefore, applies. That Article provides 

that unless "otherwise provided in this Constitution* 

all qucstj.ons propt-sod for decision in .Parliament shall be 

determined by a majority of the votes of tho Msrabers 

present and voting.. . . "

On the other hand, the Constitutions of* Gambia and 

Malawi aro loss rigid than tho Constitutions, for instance^ 

of Sierra Leone, Botswana, i-ialta and Ghana, In Sierra 

Leone a Bill amending an ordinary provision requires the 

support of at least two-thirls of all the Members of the
(itS)

House of Representatives at its final reading, 1 On the 

other hand, a Bill to amend anjr specially entrenched 

provision i .e . t.iose on fundamental rights; establishment 

of Parliament; office of paramount chief; sessions,, 

prorogation and dissolution of Parliament; general elections; 

office of the Director of Public Prosecution* ostablisbaea^ 

of the Supreme Court and the Court of Ap^al and the 

appointment of judges and their tenure of office; appeals 

to the Judicial Committee ” th© Privy Council; ihe 

Judicial Service Coinaission; a.r^ointment of judicial 

officers; finance; the Pub3-• Service Coaaisslon; appoint^ 

ment of public officers, ^ prcsentafciireo abroad^ permanent 

secretaries, the Direct of Public Prosecutions and the 

Director of Public û.'J-tj powers and procedure of Coiaaiseiona 

and their pro tec tic* from legal proceedings, interpretation 

of the above provisions and alteration of the Constitution m 

mus-t l’& sur-jpor̂ d by dr; votes of at least tvrowthirds of all
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12» tho J.'i»ubors ol 'olio 1iou.jc vfi u>.cs i'-Lt.*l 1*0w . ; .La ?a,<v

successive sessions of Parliament with a dissolution beti^lA, 

In Botswana a Bill amending Chapter 11 (fundamental rights), 

sections 31-42 (concerning tho office of President, election 

of President, qualifications, tenure of office, vacancy in 

office of President, discharge of functions of the President 

during illness, oath of the President and the returning 

officer at elections of the President, Vice-President, salary 

and allowances of the President and protection of the Presi

dent from legal proceedings), sections 43 - 45 (concerning 

Ministers and .Assistant Ministers, their tenure of office, 

constitution of the Cabinet and presiding at its meetings), 

sections 48 52 {functions of the President, Vice-President,

Cabinet Ministers and Assistant Ministers, and the office 

and functions of the Attorney - General), section 57 (consti

tution of offices), sections 7 8 - 8 0  (establishment of the 

House of Chiefs and its cor,position), section 86 (functions 

of the House of Chiefs), chapter Vlll (tho Public Service), 

sections 119 - 122 (Public Revenue) and Section 129 

(interpretation of the -"bove provisions) must, at the final 

reading (taken after not less than three months after the 

previous voting on the sane Bill) receive the support of not 

less than two-thirds of all the Msmbers of the ^ssembly^^

On the other hand, a Bill amending sections 58 (establishment 

of Parliament), 64 - 68 (constituencies, Delimitation 

Coimiission, Supervisor of Elutions and franchise), 87-90 

(powers of Parliament .and exercise of such powers and 

introduction of Bills in Parliament), 91 (2) and (3)j 92

(2) - (5) and 93 (sessions, prorogation, aod dissolution of 

Parliament and provisions on the vote of no confidence), 

Chapter VI (the Judicature) and 129 /interpretation of’ the 

above provisions) must, in additioh to getting the majority 

mentioned above, fce submitted to a referendum of the electors 

before being submitted to the President, In such a referendum

the Bill must receive the support of the majority of the
/ 5I)

voters casting their v o te # ^  *

45# Article 3 of the Constitution,

46. IhicL read 'With Arts* 1 and 2, Chaps, 11 and 33* Arts&
30, 31, 3%  48, 58, 80, 83* 84* 85, 90 and Schedules
1 and 2 of ih£ Constitution respectively.

47® Article $0 (1)^

48, 43 (3) of the Constitution,,

49«

50* S* 90 (3).

5 1« S. 90 (3) and ( 4).



13r sl-u aid. Lu contrasted with the- now alod provision

of the Constitution of Zanhia which required the Bill in

such a referendum to be supported ty a majority of the
-  (*>2̂  

registered voters and not of those voting.^ Bills aircnding

provisions of the Constitution of Botswana which do not 

cone under the two prooedures mentioned above are subject 

to the procedure applicable to non-Constitutional Bills.

The Constitution of Malta ha3 also three procedures, each 

applying to a set of provisions* Bills amending, for 

instance, provisions on Maltese as the national language, 

voting at elections, freedom of speech in Parliaosnt, 

finance, the Public Service and the Broadcasting authority, 

require the support of not less than two-thirds of all the 
’ ( 5 3 )

Members of the Assembly at the final r e a d i n g . B i l l s  

amending, for instance, provisions on the Roman Catholic 

Apostlistic Religion as the religion of Malta, the National 

KLagj . Motional An then, establishment of Parliament* 

qualifications of voters and general elections, establish

ment, sessions* prorogation and dissolution of Parliament, 

must# in addition to receiving the above majority, be 

submitted to a referendum in no less than three months and 

not more than six months and receive approval firom a majority 

of the electors as a whole and not only of those vo ting*^  

Provisions not coming under those two procedures are subject 

to the simple majority procedure, but that simple majority 

is a majority of all Manbers^^

Of the four constitution selected as being more rigid 

'than those of Zambia and Malawi, that of Ghana is the most 

rigid,. Parliament is barred from amending Chapter (be (con

taining provisions on the supremacy of the Constitution, 

enforcement of the Constitution and defence of the Constitu

tion), Articles 127 (prohibiting imposition of taxation other

wise than ty or under the authority of an Act of Parliament), 

149 (prohibiting the raising of any armed force save by or 

under the authority of an Act of Parliament), 153 

(guaranteeing the institution of chieftaincy and traditional 

councils as established by customary law and usage) and 

Clauses (l)0 (2) and (3) of Article 16 9

52% See above,.

53* S# 67 <2). 

54* S* 67 (3),

55. S.. 67 (5),

56, Article 169 contains provisions on the amendment of the 
Constitution, Clause (l) authorizes Parliament to amend 
the Constitution. Clause (2) provides that amendments of 
the Constitution1 must be made in accordance with the 
procedure laid down*. Clause (3) contains the unamend- 
able provisions, :



It can, however, amend other provisions of the 

Constitution, These provisions are divided into three 

groups, each amended by a different proceduro. Any Bill 

amending Clauses (4) - (9) of Article 169^"^ Chapter Four 

(liberties of the individual), Chapter Five (representation 

of the people), Clauses (l), (2) and (3) of Article 1 0 2 ^ ^  

Clauses (l), (2) and (6 ) of Article 1 1 5 ,^ ^ Clauses (3),

(4) and (5) of jirticle 116 ̂ ^ a n d  Article 117 (except 

clause (2) must be preceded try a proposal to introduce 

such Bill. The proposal must be debated on and accepted 

by a resolution of the Assembly,^^ The proposal and the 

Bill lvust then be published in the Gazette by the Speaker 

not less than six months before introduction in the Assemlb̂ Ĵ  

In the Assembly the Bill oust be supported by at least 

two-thirds of all the ffembers^1'^ Cn the other hand, any 

Bill seeking to amend Articles 5 (persons who became citizens 

on coming into operation of the Constitution), 6 (citizenship 

of persons bcrn in or outside Ghana after the coming into 

forco of the Constitution) and 9 (provisions on dual 

citizenship), Clause (3 ) of Article 10 (deprivation of 

citizenship acquired by means other than birth), Articles 

36 - 5 6 Clause (2) of iirticle 59 (ratification of
(fyr7'\

treaties by the National Assembly), Articles 60-77,

84 (mode of exercising legislative power), 85 (restrictions

on introduction of financial Bills), 126-141,^^

Clauses (l) and (2) of Article 151 (appointment of the Chief

of Defence Staff of the Armed Forces and his functions),

Clause (l) of Article 156 (establishment of local councils,

district ..councils and regional councils), Clauses (l) and

(2) of Article 157 (membership of local councils), Clauses

(l) and (2) of Article 157 (mer±>ership of local councils),

Clauses (l) and (2) of Article 158 (membership of district

councils), Articles 159 (membership of regional councils),

160 (local government finance), 164 (stool and skin lands

and other property) and 170-17A» ^^m ust be introduced

in the same manner as a Bill in the last instance but the

period between publication in the Gazette and introduction
(72)

in the Assembly is, instead, twelve months. In the

Assembly the Bill must be supported at the second and third

readings by not less than two-thirds of all the Members of

the Assembly^^ The Bill dees not, however, come into

effect aftey this. It must thereafter be approved ty a •

resolution of a National Assembly elected after dissolution

of the Assembly that passed it in the manner mentioned*

This resolution ty the new Assembly must be supported ty at
(7 k)

least two-thirds of all the Members, ,

Footnotes on page 7



57, Clauses (4) - (9) contain the provision1- on amendment 
of the amendable provisions of the Constitution,

58, Clauses (l), (2) and (3) of this Article vest
judicial power in the Judiciary, invest it -with all 
civil and criminal jurisdiction (including matters on 
the Constitution) and independence from control.

59» Clauses (l) and (2) relate to appointments of the 
Chief Justice and judges of the Superior Courts of 
Judicature ty the President while clause (6) prohibits 
abolition of the office of a judge with a substantive 
holder.

60, Relate to removal of judges. •

61, Relate to salaries of judges,

62, Article 169 (5) (a)*

63, Ibid.

64, Article 169 (5) (b).

65, Article 169 (5) (c).

66, Provisions covered by these Articles are: office of 
President; vesting of executive authority in the 
President; functions of the President; public and 
presidential seals; qualifications of President; 
election of President and other matters pertaining 
thereto; town of office; presidential messages; 
conditions of office; removal of President; appointment 
of Auditar-Oonoral, Chairman and Members of C omissions, 
Members of statutory bodies; the appointment of the 
Governor and other Members of the goverring body of
any bank, banking or financial institution, the 
Chairman and othefc Members of the Council for higher 
education or corporation (in each case the institution 
must be one established by Act of Parliament, a 
statutory instrument or our of public funds); 
prerogative of-mercy; professional organizations; 
determination of emoluments of Judges, the Auditor- 
General, the Electoral Commissioner, ffembers of the 
Public Service CoKaission, and the Ombudsman; the 
Council of State; the National Security Council and 
establishment of security services.

67* Articles 6O-64  relate to the Cabinet and other
incidental matters; Article 65 relates to Mihisterial 
Secretaries; Article 66 to votes of confidence; 67 to 
declaration of assets by the Prime Minister*Ministers 
and Ministerial Secretaries; 63 to the office of 
Attorney General and the functions of the holder of 
that office; 69 ~ 77 to Parliament, itd election, etc, 
the'Speaker and the Deputy Speaker and the clerk of 
the National Assembly and his staff.

63, Articles 07 and 88 relate to sunmoning, prorogation
and dissolution of Parliament; Article 89 to
declaration of assets by Members of the Assembly; 90 
to allowances for Members of the Assembly; 91-99 
privileges and powers of the Assembly and those of 
Members.

69, Articles 128 - 137 concern finance, including the
functions of the Auditor-General; ana 138-141 the Public 

Service Comaissian.

70, These are tribal lands and property,

7 1 , Ihese Articles relate to claims against the Government, 
interpretation of the Constitution, and legal aid,

72, Article 169 (6 )(a) and (b), ' .

73, Article 169 (&) '* , (c). ”

7jL» Article 16.9 (6) £d).



Finally, any Bill that seeks to amend any provision of

tho Constitution that docs not core under the groups of

provisions given above nust be supported in the Assembly by

not less than two-thirds of all the lumbers at the second
(7*5')

and final readings.

In addition to the above res trie ti^ns, A i - 1.3 3i>9 (8) 

provides that "Parliament shall have no power to amend any 

provision of this Constitution in any manner which is, by 

itself or in its effect, against the spirit of this Constitu- 

tion^11 This provision is capable of very wide interpretation. 

The spirit of the Constitution, being wider than its letter, 

an amendment, not directly violating any provision of the 

Constitution, could be declared unconstitutional by the 

Supreme Court for violating the spirit in wording or effect.

It can be seen that even before the 1969 changes, the 

Constitution of Zambia was still less rigid than those of 

Sierra, Leone, Botswana, Malta and Ghana. Ihe only important 

specially entrenched provisions were those on fundamental 

rights and the judiciary. The important Section I, for 

instance, which dcclaros Zambia a ropubl.irv was not entrenched. 

Parliament could have, therefore, turned Zambia into a 

monarchy or a colony by a two-thirds d -* iority in the Assembly. 

This is still the position, and the samj obtains in Malawi.

Tie Parliament of Zambia or iVIalawi could, by a Bill supported

by not less than two-thirds of all th;. ___ ? the

Asscmbly, turn the country into a protuctorat-j again under 

Britain, This should be contrasted (a) with th:. provisions 

of the 1966 Lesotho Constitution, and (b) with those in most 

of the Constitutions of the French speaking states in Africa 

and that of France itself. Section 1 (l) of the 1966 

Lesotho Constitution, which declared the country a sovereign 

and democratic Kingdom, was specially entrenched. A Efi.il 

amending the provisions had, in addition to getting the 

necessary majority in the Assembly and Senate, to be submitted 

to a referendum of the voters and approved by the majority of 

the electorate as a whole and not only of those voting.

Article 89 of the Constitution of Prance bars Parliament from 

making amendments affecting the republican form of government* 

This is also found in the Constitutions, for instance, of 

tho Ivory Coast, Senegal/^  M ala g a s y ,M a u r it a n ia ^ ^

C h a d a n d  G a b o n , I n  those countries the republican form 

of government cannot, therefore, be c^'ntrtutionally abolished 

except ty a juridical fact independent of the Constitution — 

i .e . people demanding the change an.’ sotti::? ”.p machinery / 

outside the Constitution to introduce a titution — or

a revolution that overthrow? tho Constitution,

75* Ibid, 76. Article 73. 77-. Article 79.
78, Article 66. ‘ 79. Article 54* 80u Article 192,
81, Article 69. Soe also tho Constitution of IKr^oco (Arta108)



PRESIDENTIAL ASSENT TO BIIjLS

No Bills - Ordinary, Financial or constitutional - 

passed by the National Assembly in Zambia or Malawi bocods 

law until they have been assented to by the President,

After a Bill has been passed by the National Assembly it is, 

therefore, presented to the President for his assent. In 

Zambia such presentation can be delayed, in the case of 

Bills, other than those appropriating the general revenues 

or containing only proposals to amend the Constitution or 

the Zanbia Independence Order, by the Bill being challenged 

for inconsistence with the Declaration of Rights, Ihe 

Constitution authorizes at least seven Members of the 

National ASse/±>ly to request the Speaker ly a notice in 

writing that a Bill be presented to a tribunal for consider

ation of whether it is not inconsistent with the Declaration 
(S3)

of Eights, This request ixtst be made within three days
( SIlI

of the final reading of the Bill in the Assembly, The 

Speaker passes the request to the Chief Justice who appoints 

a tribunal comprising two persons selected by him from, among 

persons who hold or have held the office of judge of the 

High C ourt^^ The tribunal considers the Bill and then 

presents a report to the President and to Mie Speaker within 

thirty days or such period as nay be extended by the Speaker, 

stating whether or not in its opinion any of the provisions 

(and if  so Tfhich) would be inconsistent with the Declaration 

if enacted!^ If  the tribunals opinion is that if enacted 

the Bill or certain of its provisions would be incons latent 

with the Declaration, it must give reasons of how it 

arrived at that conclusion^^ Vfoere the tribunal is of the 

opinion that a request is frivolous or vexatious, it  may

so report to the President without first considering -whether
(m ) '

the Bill would be inconsistent i f  enacted;

There is no express provision in the Constitution 

to the effect that if a Bill is reported upon adversely ty 

the tribunal it should not be assented to. This should^ 

however, be implied* since the purpose of having the tribunal 

examine the Bill is to avoid inconsistent provisions becoming 

law. This provision is very important in that it protects 

the citizen befox-e he suffers any damage from the unconsti^ 

utional law,

n nitim <ii min i uu.ul " BI8B M hg mmfBiimnimum' i

82. S.71 ( l ) (Zambia)j S, 35 (2) (Malawi),.
83* S427 (l) and (2 )(a)(Zambia).
84* S ,27 (2 )(a).



She siaall number of I&mbers of tho iiss_nbly required to 

put the process in notion enables even a snail group of 

opposition Members in the House to arrest the coning into 

operation of what they consider to be an unconstitutional 

Bill, The consideration of the Bill by judges or ex-judges 

guarantees a sound examination of the principles and 

arguments involved.

This provision seems to exist only in Zambia among

the Comonwealth countries. Tho corxion practice in the

Commonwealth is to have the law enacted and leave it to

individuals to challenge it in the courts when their interests

are affected, The procedure of referring Bills to courts

before they cone into effect is, however, found in a number

of European countries and soiiB French speaking states in

Africa, In France all Bills on what are called organic law

must be subtitLttod to the Constitutional Council before

promulgation for a decision on their conformity with the

Constitution^"^ Otter Bills could also be referred to the

Council if  the State President or the President of either

House so directs. In each case the decision of the Council

is f i n a l ^ ^  This procedure has teen copred, in a modified

for.% ty most of the French speaking Stated in Africa, For

instance, in Senegal^the  Ivory Coas‘!'^ ^ '/ G abonf^C had^^  

(95)
and Cameroon the President my, before promulgating a

law; send it to the Suprema Court for an opinion on its

consistence with the Constitution, In Morocco organic laws

cannot te promulgated until the Constitutional Chamber of .

the Supremo Court has pronounced on their constitutional?^.

In Eire the President may, before assenting to a Bill (other

than a money Bill or one amending the Constitution or one

certified urgent) submit it to the Supreme Court within

seven days of presentation for a decision on its 
(97)

constitutionality. The Attorney-General and counsel

appointed by the Court respectively argue for and against

the validity of the R L ll^ ^  If the court decides that the

Bill or some of its provisions are unconstitutional then it
(99)

is not assented to, '

39, Articlo ij/S „
90, It should be noted that in France, once laws are

enacted, they cannot, unlike in Zarbia, be challenged 
later for inconsistence with the Constitution, The 
only time a law could bo prevented from operation is, 
therefore, before promulgation, ni before
promulgation, it is not yet law, Hie position is, 
therefore, that a law cannot cease operation because it 
is unconstitutional but a Bill can te prevented from be
coming law because it is unconstitutional,

91. Article 63, 9.2» Article 23, 93. Article 23,

Article 55, £>* Article 13, $6* Article 63,

j?2, Articlo 26, •

•23* Ibid,



19. Excluding tho pr-c^duro rc.lr.tin_ to •jr̂ .a'iic laws in, for

instance, France mcl i-Lrocco, Wiosu constituti..nality aust, 

in ov.xy case, bo proneunecd up a before promulgation, tho 

pr. codure in Zambia oppoars preferable to these in tho 

countries nonticno.1 above in that Uio initiative is taken 

by tho Kembors ...f Parliament and net by the President or 

the Spookor*. Since tho Pr^sid.jat in all the countries 

munti nod ab ve (o:xeept Eire) is an executive President 

and is, thorof-, re, as Head of the Govurnoicnt, very often 

involved in the decisions r.r .rdin^ the introduction of 

legislation in the National ^sseully by the Mnistors, he 

would raroly disar-roo with such legislation unless tho 

text as originally introduced has been greatly altered by 

tho ^sembly, He may readily refur Rills initiated by 

I’babors of the ^s sc /ably. 'Bio procedure in these other 

countries may, however, be r̂ r ardod as superior to ’that in 

Zambia, first, in that, except in Eire, it applies te all 

Bills and sc coldly, in that the doioruin:.tiun is done by 

tho regular courts.

In Zambia* a Bill, other than one ppprupri tine the 

Ceneral revenues of thu Republic or one c ;ntainin <-nly 

proposals seeking to alter provisions of tho Constitution 

or the Zambia Independence Order, camot be presented ‘to 

•the President for assent until after the emiration 

three days from its third readino in the rtati-.nal ^.ssonbly. 

Nothing is said about this in tho Constitution of Malawi,

It vdll be noted that the period of three .'ays (in Zambia) 

within which a Bill cannot be presented to the President 

is the period within which a request that a Bill be 

referred to a tribunal should be ;;sdc to the Speaker. It 

should also be noted that Bills appropriating the revenues 

or solely a.Jendinf; the Constitution or the Zambia 

Independence Order cannot be referred to a tribunal. It is 

for this roos-.ii that they are exer.pt fr.jm tho three days 

rule. Neither the Constitution of Zanbia nor that of 

Malawi lays down the period within which the President must 

assent to the Bill or return it to the National iissombly i f  

he withholds his assentg The Constitutions of most Common

wealth countries do not, alsc^ fix a periode^^^ On the 

other hand, the Constitutions of many non-Commonwealth 

countries rive the Head of State a definite period within 

which to assent to a Bill or veto it. In the United States^ 

for instance, tho President has ten days (Sunday excepted) 

within which to veto a Bill or rive his assent!

100, S# 71 (2) (Zambia)*

101a Under the 1962 Constitution of Pakistan, however, 
the President was required to assent or withhold 
assent to a Bill within 30 days. If  he failed to 
do so the Bill, antomatically became law,

102, article 1, 3octi:n 7.

489



20. If ho fails to du either within that period tho Bill

becomos law without his assent^^^ The period of ten days 

also obtains in ..Jgcria,^10^  Mexico, 1̂05 ̂ guntine, Brazil, 

Surkey and the Philippi nej'1' ^  In France the poriod is a 

fortnight while in Senegal,^10kĵ  the Ivory Coast^10^  

Gabonf11°')Tunisia}111'1 Chad ̂   ̂and Mauritania ̂ 113 ̂  it is

fifteen days or five days in urgent cases. Very short

periods are riven in Liberia and Eire - five and seven days
. (113 O

respectively. " On the other hand, the Presidents of the

United ...rah R o p ullic^ '^an d  Chile, for instance, have

thirty d-ys in which to assent to or veto a Bill. In all

the above countries, if the President dees not assent

to the Bill or withhold his assent or request a second

reading; (where this is perr.iittcd) within tho proscribed tiiae,
(117)

the Bill beeores law without his assent. f/

In Zambia and Malawi the President must either assent 

to the Bill or withholdhis assent and send the B in  back to 

the 'National Assembly (the Speaker in I’lalawi). ° ' Ho 

cannot, therefore, "kill11 a Bill by retaining it without 

giving or withholding his assent, IJhere, in Zambia, a Bill 

is referred to a tribunal and the tribunal reports adversely 

on its provisions, it could only be returned to the National 

assembly if  the President so directs This should mean

that he has discretion and not an obligation, o.Q in the case 

of a Bill to which he has withheld ofsent, to return such 

Bill, Neithor the Constitution, of "Zambia nor that of Malawi 

requires the President Wien returning a Bill to attach 

reasons why he has withheld his assent or to make suggestions 

for amendments which, if  made, would remove his objection to 

the Bill.
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103. Ibid,.. It does not, however, become law if  Congress 
adjourns within those ton drys - ibid,

104. Article 49*
105. Article 72,
1C6, Amelier, op. cit,., p., 218. In the Philippines the ten 

days must be sitting days,

107, Article 10,
lGo, Article 61,
109, Article 13,
110, Article 12,
111, Article 44#
112, iarticle 55.
113, Article kh*
113a, Article 2 Constitution of Liberia* Article 25 (2)

(l) Constitution of Eire, The President in Eire cannot 
assent to a Bill in earlier than five or later than 
seven days after its presentation - ibid.

114» Article 117.
115, Ameller, op.cit. p. 128.
116, Except in Eire where the President cannot refuse to 

assent to a Bill within the Prescribed period,
117, In Mexico and the United Arab Republic, for instance, 

the Bill automatically bec^mcs law. In the Ivory Coast 
Gabon, Chad and most of die French speaking States in 
Africa, the President of the National Assembly 
promulgates it<

118, Ss, 71 (4) (Zambia) ; S. 35 (4) (I-nlawi).
n o . r,. 7T ( 1.\ ( - -1-,-; -'1 ... .....



This position should be contrasted with that in India, 

for instance, whore the President, before assenting or 

withholding his assent to a Bill, other than a money Bill, 

may return it to the Houses with a message requesting them 

to reconsider the whole Bill or any of its provisions or 

such amendments as he nay have recommended^*^ In

Tanzania and Giona the President nust give his reasons when
. T (120a)

returning tho Dill, In practice it is perhaps unlikely

that the President in Zambia or Malawi would, despire the

absence of a provision in the Constitution compelling him

to da so, return a Bill without indicating the reasons why

assent has teen withhold.

A Bill sent back to the National Assembly does not

lapse unless the Assembly allows it to do so. In Zambia

such a Bill cannot, however, again be presented to the

President within six months of its return unless the National

Assembly resolves upon a motion supported ty the votes of

not less than two-thrids of all the lumbers that it te

presented again. Unis procedure applies only to a Bill

which the National Assembly decides to have presented again

without amendments. If amendments were made to such Bill,

it would not te regarded as the ss/.ie Bill and would not,

therefore, be subject to the above rules. In Malawi a

returned Bill cannot be debated by the .Assembly until after
( 122)

twenty-one days from the date of withholding assent, — 

that is if  tho iissembly wants to send it back to the 

President. After twenty-one days and within six months 

of that period the Assembly could again debate and pass the 

Bill and then have it presented to the President. Ihe 

Constitution dees not say whether the debate should be on 

the merits (involving taking the Bill through all the stages 

again) or merely on the question whether the Bill should be 

presented to the President again. The words used - i.e .

"if the Bill is debated again and passed by the National 

Assembly...,11 - however, seem to mean that the Bill should 

go through all the stages again and he passed at each stage. 

There is no voting procedure proscribed for this second 

consideration of a Bill. Ihis means that such Bill goes 

through the same procedure as previously used in passing it-* 

i.e . a sinple majority for Ordinary and Finance Bills and 

a two-thirds majority of all the Members of the National 

Assembly for Constitutional Bills.

120. Article 111 of the Constitution.
120a. S, 50 (3) Constitution of Hinsania; S. £4 (7 ) and (8) 

Constitution of Ghana,

121. S, 71 (5 )(Zambia),
122. S. 35 (4) (Malawi).



Xf ’fcho fa.j.1 la ftiny wueumi aim  ted

President must, both in /.aobia a*.T>? ffol'rwij. assoivfc to the

Bill within twonty-ono days unless he dissolves Parlia;:»nt
( 123)

toforo th<* expiration of that time. In tho ovont of the

President not as son ting to the Bill and not dissolving 

Parliament, a ccnsoitutional crisis would ariso. Unlike 

in the United States and tho other countries mentioned above, 

where such Bill would become law without the President's 

assent, in Zambia and fnl'.vd it cannot become law without 

that assent. In the r:cantimo, Parliament would not be able 

to dissolve itself so as to force the President to face the 

electorate in a general election. Only the President has 

the power to dissolve Parliament, Such behaviour ty the 

President would, of course, amount to a violation of the 

Constitution, and, in Zambia could result in an attempt to 

remove him from office in terras of Sections 3 6 . ^ ^  In 

Malawi it is difficult tc soe what the National Assembly 

could do in such circumstances. Tho Constitution has no 

provision for the removal of the President from office by 

the National Assembly or qny other body for vitiation of 

the Constitution or any other reason. .

It can tc seen that tho President in Zambia and 

Malawi cannot 11 killn a Bill which the National Asseiably is 

determined to enact unless he dissolves tho National Assembly. 

Hit even then tho Bill could still te submitted to tho new 

National Assembly, passed through all the stages and then 

presented again to the President, Ihe President could again 

withhold his assent and the National Assembly could again '

have tho Bill presented after employing in each case the 

re-presentation procedure given above. The President would 

then be required to assent to the Bill or again dissolve 

Parliament, The President^ would not, in such situation* 

bo able to : o on dissolving fiarliament unless The electorate 

happens to remain on his side, in which case the crisis would 

bo brought to an end ty tho electorate electing new men to 

tho Assembly. The Presidentrs lack of power to "bill11 a 

Bill ty -withholding his assent should to compared with the 

power reposed in this respect in Governor-Generals and other 

Hoads of State of some Commonwealth countries.* The 

Dominions of Australia, Canada, Trinidad and Tobago  ̂ Ceylon 

and Mauritius and the Kingdom of Malaysia can b& as

examples e

123, S, 71 (6) (Zambia); S, 35 (6 )(Malawi), 
124# See below.



23. If a Bill is refused assent it lapses gy convont,ion,

however, tho Governor-Generals in Australia, Canada^

Trinidad and Tobago, Ceylon, Mauritius and other Dominions 

cannot withhold assent to a Bill submitted by the Government 

save in exceptional circumstances.

Tho provisions of the Constitutions of Zambia and 

Malawi on assent to Bills should be compared with provisions 

on the some subject in the Constitutions of (a) Tanzania and 

Botswana; (b) the United States, the Ivory Coast and Senegal; 

and (c) Uganda, Ireland, and Malta, ''hese constitutions have 

teen selected at random to show a few possible different 

approaches to this question. The provisions of the Constit

ution of Botswana, ^ ^ a r o  identical to those of tho 

Constitution of Zambia, In Tanzania a Bill not assented to

is sent back to the National Assembly with a message on ^ y
(127)

assent, has been withheld. Such Bill cannot be presented

again within six months unless it goes through the Assembly 

again and is supported at the final reading by two-thirds 

of all the Members of the Assembly, (^2^) ^ie President must 

then assent, to the Bill within twenty-one days unless he 

dissolves Parliament within that period. These provisions 

differ from those of -the Constitution of Zambia in that the 

latter do not require the Bill to go through the stages again. 

Only a resolution that the Bill be presented again is 

passed. Ihe provisions of the Tanzanian Constitution also 

differ from those of the Constitution of Malawi in that there 

is no prescribed period which must elapse between the return 

of the Bill and its being debated the second tire, and in 

that a majority of two-thirds of all the Members must support 

the Bill at the final reading regardless of whether tho Bill 

was previously passed by a simple majority or by a two-thirds 

majority.

125. Ss. 53, 59 and 60 Constitution of Australia: Ss„55, 56 
and 57 Constitution of Canada; S>*kU Constitution of 
Trinidad and Tobago; S.36 Constitution of CeyJLon;
S.ju Constitution of Mauritius; and Art. 68 Constitution 
of Malaysia. Note, however, that in Sierra Leone, 
while other Bills lapse if  not assented to by the 
Governor General, those aimed at the enactment of a 
new constitution can become law without the Governor’s 
assent if  passed ty two-thirds of all the Members at 
the final reading in 'two sessions punctuated ty a 
dissolution of Parliament - S, 51 (4) and (5) of the 
Constitution,

126. Ss. 82 (2) - (4).

127. S, 50 (3) of the Constitution.
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123, Ibid.



In the Uni tad States, if  the President withholds his

absent to a Bill he sends it back with his objections to the
(l29)

House fron which it originated*' Ihe House concorned may

pass the Bill again, this tiro by a two-thirds majority, and

send it to tlx other House to be passed in like manner.

The Bill then becomes law without Leing sent to the President 

(131)
again. In the Ivory coast and Senegal, as in i.iost of

the other French speaking countries in Africa, the

President dees not have the power to withhold assent as such,

He has, however, in addition to the powers to refer the

Bill to a referendum or to tho Supreme Court, the power to,

rofcr 'the Bill back to the National Assembly for a second

consideration. In this second consideration the Bill roust

lxs supported, in Senegal, by a three-fifths majority of the 

1 (123)
I&mbcrs, and, in the Ivory Coast, by a two-‘thirds 

majority of the lumbers (134) ihe Bill does not, however, as 

in the United States, automatically become law. It nust again 

be sent to the President who is required to promulgate it 

within tho prescribed period. If, however, he fails to 

proi.iulcs.to it within that period, then it is promulgated by 

the President of the Nation'll Assembly, It can bo seen that 

the President in Zanbia and Malawi has more effective power 

than tho President of tho United State ̂  the Ivory Coast and 

Senegal in that no Bill can become law without his assent.

Finally, the provisions of tho Constitutions of Uganda, Ireland 

arsd Malta "'' differ from those of the Constitutions of 

Zambia and fc&Jawi in that they do not, as do the latter, 

allow the Head of State to withhold assent. Article 5^ (2) 

of tho Constitution of Uganda provides that 'Waen a bill 

passed ty the I'b.ticnal Assembly,, , , is presented to the 

President for assent, he shall signify that ha assents to the 

Bill, 11 Article 25 (2) (1) of the Constitution of Ireland 

states: l!Savo as otherwise provided ty this Constitution,

every Bill*,, , presented to tho President for his signature 

and for promulgation by him as a law shall be signed by the 

President not earlier than the fifth and not later than the 

seventh day after the date on which the Bill shall have been 

presented to him," Section 73 (2) of the Constitution of 

Malta states: llWhen a bill is presented to the Governor— '

General for assent* he shall without delay signify that he 

assents,"

129+ Article 1, Section 7 of the Constitution, 

130, IMcU

131* Ibid*
132, These Constitutions follow that of France, 
1336 Article 62 of the Constitution.
134, Article 13 of ‘the Constitution.



25.
In addition to consideration of logisJavicn in the

form of Bills the National Asscntiy, loin in Zambia and

Malawi, also considers legislation in the fovo of statutory

instruments or othor delegated legislation,, Although all

legislative power is vested in Parliament, sons of that

power could te delegated. Ihe Constitution of Zsnbia

specifically provides that nothing in Section 57 (which

vests leigislative power in Parliament) shall prevent

Parliament fron conferring <.,n any person or authority power

to mice statutory instruments. There is no similar provision

in tho Constitution of Malawi but its absence dr-.es not mean

that the Parliament of i'felawi cannot delegate legislative

powers. Io d.oes not require a provision in tho Constitution

to the effect to enable Parliament to delegate some of its

legislative power. Such paver is inherent in all Parliaments

today because of the complexities involved in running a 
^135)

modern state. •"  As in othor countries, there is no 

uniformity in the methods Parliament in 'Zambia or Malawi uses 

to control delegated legislation, It depends on the wording 

uf each statute. Some instruments bocor-t, lav as soon as they 

are/ made and gazetted while others must be approved by 

Parliament before they colig into effccte

In Zaiiibia seven Members of the National Assembly may, 

within fourteen days of the gazetting of a statutory 

instrument, make a request to the authority that maxle the 

•instrument that a report te made on such instrument regarding
or \

its consistence with the Declaration of Rights. The 

instrument is then referred to a tribunal, constituted and 

operating in tho same way as that in connection with B ills '^  

'Ihe only difference is that a tribunal reporting on a 

statutory instrument must make its report within forty 

There is no provision for extension of that tirne^'^ If  

the instrument is reported upon adversely the President annuls 

it ty Order, ^^9 )

135. See Arne Her, op.cit. , pp, 151 - 159,, for the exercise 
of delegated legislation in the worlds

135a. S. 27 (l)(a) and (2 )(b)(Zambia)&

136. Ibid. .

137. S. 27 (l>(a) (2)(b) and (3)(b),

13S, Ibid.

139. S. 73 (3).
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OTHER FUNC’UOHS

Although legislation is tho chief* function of 

Parliament both in Zambia and Malawi, it is not tho only 

function. A groat deal of tho tire of the National Assembly 

in both countries is spent, not in discussing legislation, 

but in discussion of notions, reports, and other natters 

and on questions ty Members and replies thereto ty Ministers.

In fact, more tiix; is spent on matters of this nature than 

on legislation^ This is nob surprising for, as Friedrich 

puts it: nThe political function of Representative

Assemblies today is not so much the initiation of legislation 

as the carding on of pqpular education and propaganda 

and integration and co-ordination of conflicting interests 

and viewpoints L1

Tho seoond main function of Parliament in both 

Zambia and Malawi is, however, that of being a watchdog of 

the people over the activities of the Government, Hie 

Government in both countries is response ble to the National 

Assembly, ’Ihe Ministers account to -the National Assembly 

for the political and administrative activities of the 

Government* Their responsibility is ccllcctive. They are 

also responsible to tho President for their individual 

departments* This should be compared with the position in 

■the United States where the Secretaries (aa Ministers are 

there called) are responsible onljr to the President and not 

to the Congress. The President in Zambia and Malawi is 

also responsible to the National Assembly. This responsibility 

is discharged through his Ministers and occasionally by 

himself in person or through a message to the House, The

President may at any time attend and address the National 

Assembly or send messages to it, xn Malawi he can

attend and speak in cither of two capacities - i .e . as 

Head of State and as loader of the Government, In the

latter capacity he can 'take active part in the Assembly's
.  (1434

proceedings as if  he were a Member but without a vote,

The Constitution of Malawi specifically provider that the

President may assign to himself the administration of a

Government department. There is no similar provision

in tho Constitution of Zambia, but the President has

assumed departmental responsibilities on several occasions,

Vfaen the President, assumes such responsibility a Minister

of State is appointed to be responsible for the department

in the National Assembly,

140. Friedrich, Cool J, Constitutional Government and 
Democracy, p. 297.

141, The term here refers to the National Assembly,
14 ,2  S.75 (Zambia); S.37 (a) and (b)(Malawi),

143. S. 37 (c)(Malawi),
144. S, 54 (i-Ir-lawi),



Although Ministers have collective responsibility 

to the National Assembly, the President is not includod 

in that collective responsibility to tho National

Assembly, .... Ibing an executive President, not bound 

to follow tiie advice of his Cabinet, he has individual 

responsibility to the National Assembly and to the nation 

for his actions and those of his Ministers, Ihe actions of 

his Ministers finally rest on his shoulders and he must 

account for then and his own actions to tho National 

Assembly -when necessary*

Shore are, in tho main, five occasions when Ministers 

arc required to account to the National Assembly in regard 

to their respective departments and to Government policy 

as a whole. The first is the President's messqge at the 

opening of each session and the debate that follows it, This 

was formerly the Speech fron tho Throne and is still some

times anachronously referred to as such, Tho delate that 

follows the message is conducted on tho samo pattern as the 

debate after the speech fron the Throne in the United 

Kingdom, Tho second occasion is during the debates on 

supply votes, Members criticisc ministries and make 

Ministers explain and account for the administration of 

their departments on the threat of withholding a supply 

vote for the department concerned. The debate on supply 

votes is made more lively by the fact that departmental 

reports are tabled at the same time* The third occasion 

is during question tire which is available every day of 

sitting, Eecause I'imisters in both Zambia and Malawi 

(including, in Malawi^ those who are not^B&ti^s of the 

National iissembly) sit in the National Assembly, they 

personally answer the questions. This should be contrasted 

with the position in the United States and countries 

following that pattern v^iere, tccause members of the 

Cabinet are not Members of Congress and cannot, therefore, 

sit in either House of tho Legislature, they cannot be called 

upon to account in the same manner as in Parliaments based on 

Westminster model. Members of the Cabinet In tho United 

States account for the administration of their departments 

before Committees of the Senate or the House of Representat

ives on particular subjects* In Zambia -~hcl Malawi, as in 

tho United Kingdom and ether Comonwealfch countries, if  

more informtion than can be supplied in an ansi^r to a 

question is required on a certain matter the Minister can 

be asked to make a statement to the National Assembly*



Fourthly, the National Assembly may use motions ' '

introduced by its Members (including actions of_no .confidence 

in the Government) to make the Government as a whole account 

for its policies or administration or the Ministers account 

for their respective departments, Ihe fifth occasion is 

during investigations conducted by select committees of the
*

National .Assembly and the debates that' usually follow the 

reports of such committees,

These methods of compelling the Government and the 

Ministers to account for their policies and administration 

can be backed ty effective power to make the Government as 

such or the Ministers comply witfci the National Assembly's 

demands* At this stage it is appropriate to ask and 

answar two questions. What powers does the National ■

Assembly in Zambia and Malawi have over the Government and 

the President? What are the powers of the Government and 

the President over the National Assembly? .

PCMER OF THE NATIONAL ASSEMBLY OVER IHE EXECUXLT/E

Ihe National Assembly has several powers ever the 

Government and the President but these arc less effective 

than the powers the President has over the National Assembly.

Bie first and most effective power the National Assembly 

has over the Government is that only the National Assembly 

can authorize the raising of revenue and the appropriation 

of such revenue to various Government departments. Without 

a law passed by the National Assembly the Government cannot 

tax the peop2ie or raise revenue in any manner. Without a . 

law passed by the National Assembly the Government cannot 

appropriate moneys to the various Government departments. An 

angry National Assembly can, therefore, bring the Government 

to its knees ty refusing to grant it taxing powers or powers 

to withdraw money from the Consolidated fluid or the General 

Revenues (the term used in Zambia). This is a power enjoyed 

by most Parliaments in the world although in differing 

degrees* It cannot, in Zambia and Malawi, be effectively 

blunted ty the powers of the President or the Government 

over the National Assembly, In Zambia, however, the President 

can withdraw money from the 'General Revenues not appropriated 

yet for the new Financial year for a period of up to four 

months, Parliament lays down the manner and circum

stances in which such withdrawals can be made, Ihe President 

can also answer a recalcitrant National Assembly ty a 

dissolution but it is unlikely that a Government with no .

money could afford to plunge the country into a general election.

In a real showdown, on finance it is likely to be the Government
- \

that would give in, ’

145, See below. Chapter 19,



The weak position of the President in Zambia and Malawi 

in finance matters vis-a-vis the National Assembly may be 

compared with that of the President of Gabon, the Ivory 

Coast  ̂ Malagasy, Senegal and Chad, for instance. In Gabon, 

the Ivory Coast and Malagasy the Assembly is required to 

pass a balancing budget within a specified time (70 days in. 

Gabon, 60 in Malagasy and end of session in the Ivory C o a ^ ,)

If it fails to do so the budget is enforced by an ordinance 

decreed by the President, The Assembly ip then informed and 

must ratify the budget within fifteen days. If it fails to 

do so, the budget becomes permanently established by ordinance. 

In Senegal the Assembly must pass the Bill within sixty diyk]'1 

If it fails to do so the President effects it by decree, 

taking into account amendments made in the course of the 

debate which he accepts* In Chad the Assembly is required to 

pass the budget at the end of the budget sossibk^^ If  it 

fails tho President enforces it by ordinance. If  the Assembly 

modifies the Finando Bill in such a manner that revenue does 

not balance expenditure, the Government may ty decree reduce 

credits or createnew revenues to the necessary amount. Such 

ordinance is then put before the Assembly for ratification 

during the same session or at the next session if  the session 

that failed to pass the budget has already adjourned. If  

the Assembly fails to ratify the budget then it becomes 

permanently established by ordinance* It can be seen that 

unlike tho National Assemblies of Zambia and Malawi, the 

Assemblies of the countries mentioned above have no power 

completely to deny the Government finance completely. They 

may debate and amend the budget but they are required to 

pass it-. I f  they fail* it has teen seen, the President effects 

it  ty ordinance^ This makes the President in these countries 

stronger yis^awvis the National Assembly than the President in 

Zambia and Malawi,

Second, the Assembly could refuse to pass legislation 

required by the Government, This power is, however, blunted 

by the Presidents power to dissolve the Assembly i f  he is 

determined to have the legislation passed* The power of 

dissolution can be more readily used in cases of ordinary 

legislation than in cases of financial legislation

146* Article 38 of the Constitution of Gabon; Article 51 
of the Constitution of the Ivory Goast; Article 40 
of the Constitution of Malagasy*

147, Article 57 of the Constitution,

148* Article 38 of the Constitution,



3°. ...................... 500
5hirci, both in Zambia and xlalavd the National jissenbly

can pass a vote of ho confidence in one or more Ministers or in 

the Cabinet as a whole or in the Government as a whole, 

including the President. Tho Constitution of Malawi contains 

provisions on the of fed t of tho passage of a vote of no con

fidence in the Government by the National Assembly, There 

aro no such provisions in tho Constitution of Zanbia. Hie 

natter is governed ly convention. This power is wakened by 

tlie fact that in iialawi tiie passage of such a notion is 

followed by a dissolution of Parliament while in Zanbia it 

is aLaost certain that it would equally bo followed by a 

dissolution. Tie Constitution of Malawi specifically provides 

that the President must dissolve the National Assembly 'within 

three days of its passing a vote of no confidence in the 

G o v e r n m e n t ! T h i s  is followed by an election of both the 

Mjmbers of the National ^issenbly and the President, The 

Members can never be certain of retaining their seats in 

such election. If  the purpose of the vote of no confidence 

was to remove the President, the position of the lumbers of 

•die dissolved ^sembly is wakened by the fact that they 

caimot directly prevent his nomination in the Elocotral 

College, iilthough Members of the National Assembly aro members 

of the Electoral College (the body that nominates the 

presidential candidate) in cases where the election of the 

President is not coupled with a dissolution of Parliament, their 

membership ceases on dissolution of Parliament,• The Govern

ment has also another effective weapon against a motion of no 

confidence in the Government, It can forestall such notion 

by introducing a motion of confidence in the Government which, 

oven if  defeated, would not result in a dissolution of Parliar- 

ment. Tho motion has, however, serious consequences to those 

i'bmbors who vote against it. If  such fembeis declared their 

support for the President's candidature at the time he was 

nominated as a candidate, they lose their seats in tcriis of 

section 2o (2)(f) of the Constitution, 3Yfen.bers could, of 

course, vote for the motion, bide their time and then introduce 

a motion of no confidence in tho Government but such second 

atter.pt could a;;ain be forestalled. In Zambia a vote of no 

confidence directed only at the Cabinet -lay not result in a 

dissolution of Parliament. Jhe President may dismiss the whole 

Cabinet and appoint a new one. In cases where tho vote of no 

confidence is directed not only at the Cabinet but also at the 

President, it is almost certain -that a dissolution of Parlia

ment would follow. Such dissolution, as in Malawi, would be 

followed by a general election of Members of the National 

Assembly and the President.

149. S. 45 (3).



Fourth, in Zambia the National Assembly could remove

the President from office for violation of the Constitutiou.

or gross misconductf1^  The process followed in effecting

removal in such circumstances will be discussed in the next

Chapter when dealing with the President's tenure of office.

Ihe National Assembly's power in this respect is, however,

weakened by two factors. Hie first is that the President is

empowered to dissolve Parliament before or after the motion

to remove* him has been passed. Ihe second is that the National

.Assembly does not handle the matter alone. After passing a

motion that the President's conduct be investigated, a tribunal

is appointed by tho Chief Justice to do the investigation.

Hie findings of the tribunal dutcrmine the National Assembly's

next stop. If the allegations are substantiated the Assembly

may, on a motion supported ty not less than three quarters

of all the Members, resolve that the President has been guilty

of violation of the Constitution or gross misconduct

incompatible with his continuing in office*'*" If tho tribunal

finds the allegations not substantiated the matter is terminated,
(*1

'Ihe Constitution of Malawi has no similar provisions. 7 J

Fifth, in Zambia the National Assembly elects a successor

if  the President dies, resigns or is removed from office owing

to incapacity, violation of tho Constitution or gross miscon- 
(1

duct, J * It is also charged with the responsibility of 

electing; a person to the office of President where a presidential 

candidate who would have won dies before declaration of the 

winner or before taking o f f i c e T h e s e  are, however, not 

real powers over the President since they are not exorcised on 

a ruling President. .

Sixth, both In Zambia and Malawi the National Assembly
(155) . .

proscribes the salary of the President. This power is,

however, not useful in controlling a President in office for
(156)

his salary cannot be reduced during his term of office.

15B. 3, 36, See next Chapter#

151. After passage of such motion the President must resign 
in three days unless he dissolves Parliament before 
•chon. Seu next Chapter.

152. See next Chapter on the significance of the absence 
of such provisions.

153. S. 37 (2) and (3) (Zambia).

154. S. 33 (7) (Zambia).

155» S, 42 (l) (Zambia); S, 16 (1) (Malawi).

156. S. 42 (2) (Zambia)j S. 16 (l)(Malawi).



Bio last but very important power the National

Assembly in both Zambia and Malawi has ovor the President

and tho Govern..iont is -that it can by legislation curtail

their powrs, Both the Constitutions of Zambia and of Malawi,

while vesting executive powsr in tho President, provide that

nothing shall prevent Parliament from conferring the power
(l57)

vested in the President on other persons or authorities.

Such legislation could be introduced in tho form of a Private 

1'fcmber's Bill, This power is, however, weakened ty the fact 

that the President could refuse to assent to such Bill, If 

passed a second tire he could dissolve Parliament,

impart from the limitations placed on the powers of 

the National Assembly in both Zambia and Malawi by the 

Constitution, there are others \\hich arise from the political 

structure in each country. In Malawi, vdierc there is only one 

party, it is unlikely that Members of the National rissembly 

could over come to a showdown with the Government, Both the 

Government and tho assembly are not likely to allow things to 

develop to such proportions as would require the latter to 

demonstrate tho effectiveness of its powers. In Zambia the 

overwhelming majorities the United National Independence Party 

has had in the past two elections make tho country almost a 

one-party state. Relations between the ruling party and the 

African National Congress opposition are so strained that 

violence frequently occurs between the two parties. Under 

such circumstances it is unlikely that Msmbors of the ruling 

party in the National Assembly could ever combine with the - 

opposition Members in an effort to bring down the GovernnDnt,

POWERS OF THE EXECUTIVE OYER TOE NATIONAL ASSEMBLY,

Ivhile the National Assembly in both Zambia and Malawi 

has power over the Executive, it has been seen that most of 

these powers are neutralised by powers of the President. At 

this stage it is necessary to examine in full the powers of 

•the Executive over the Assembly, The Cabinet|^°^ on its own, 

has, in both countries, very little power over the National 

Assembly, Apart from controlling the business of the National 

Assembly, it has no other power over the Assembly. Unlike 

the Cabinets in tho United Kingdom and other Commonwealth 

countries with constitutional Heads of State Wiich have power 

to effect a dissolution of Parliament by asking the Head of 

State (who cannot refuse except under special circumstances) 

to do so, the Cabinet in Zambia and Malawi does not possess 

such power. It is only advisory to tho President, but the 

President is not under legal or conventional obligation to take 

the advice,

157, S. l,.l} (3) (Zambia) ; S. 47 (2) (Malawi),



.  .  • 5^5
Ihe cabinet in Zambia and Malawi, oarmoi, therefore, be 

described in  the words 'Walter Bigohot used in  describing tJas- 

British Cabinet - i fe: "It is a creature but it has the

power of dostroying its creators. It is an executive which 

can annihilate the legislature, as well as an executive which 

is the noininoe of the legislature. It was made , but it- 

unmake...,11 It is not, however, as impotent as the

United States Cabinet, VJhilo it lacks power, it  has tremendous 

influence on the behaviour of the Assembly in that it controls 

the business of the House and could persuade the President 

to dissolve Parliament. Ihe United States Cabinet does not

control the business of Congress and neither it  nor the

President has the power to dissolve Congress.

Unlike the Cabinet, the President in Zambia and I'felawi 

has wide powers over the National Assembly, He summons, 

prorogues and dissolves parliament. These powers should be 

examined separately,

Ihe President decided the place where, and the time when, 

Parliament must m e e t ^ ^  There is no provision in the 

Constitution of Zambia or that of Malawi empowering Parliament 

to meet on its own without being sur.noned ty the President, 

except, in Zambia, when the National Assembly is summoned 

by the Speaker to consider the removal of the President in 

terms of Section 36 of the Constitution or to elect a successor 

where the President dies or resigns or is removed from office 

owing to incapacity or violation of the Constitution or gross 

misconduct and there is no Vice-President to assume the of£ic§^

or to elect a person to the office of President lAhere a

presidential candidate who would have won dies before 

declaration of the winner or before takirg office ,^"^  In these 

cases the Assembly cannot, however, transact any other business. 

This position in Zambia and Malawi - i .e . that Parliament _

cannot meet without being summoned by the Head of State - is 

found in all the countries following the British systei^u^3^

158. While in Zambia the 'tJabinet does not include the 
President, in Malawi it does. The term is, howsver, 
used here without including the President in the Cabinet 
in Malawi. .

159. Italics author’s.
160. pp. cit.. p. .15 .
161. S, & 2 ( 1 )  (Zambia); S. kk (1)(Malawi),
162. S. 37 (2) (b).

163. S. 33 (7).
163a* Note that Cyprus, among the Commonwealth countries, does 

not follow the British system. Parliament convenes itself*

164. S. 2 of Amendment XX of the Constitution,
165. .Article II, Section 3 of the Constitution,
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United States and Franco and the countries following their 1 

systems. In tho United States Congress convenes on'its own 

on January 3 of every yoar unless a different date 'is set 

by- law!~°^ Ihe President is empowered to convene both or 

one of tho Houses only on extra-ordinary occasioni^^.g . 

the outbreak of war. In France and the African States whoSe 

Constitutions are based on that of France, the National 

•Assembly roots in two ordinary sessions a year. 'Ihe duraticos 

of tho sessions are prescribed in the Constitution, For 

instance, in Senegal the first session opens during the

first two weeks of April and the second during the last
■ (166) 1 * '  

quarter of the year; Each lasts not more than two months.

In the Ivory Coast the first sossion begins on the last

Vtednesday of .ipril and lasts not uore than three nonths
The sccond sossion begins on the first Wednesday of October

and ends, at the latest, on the third Friday of Decenberf^^

In each case tho .issenbly ceets without the intervention of

the Prosidonti'^0  ̂ However, as in the United States, the

President could cause the .iSsenbly to be summoned for an

extra-ordinary session and so could a prescribed number of
(171)

Mjubors of the Assembly, 1 In such cases the request of 

tho President or of the Members is put to the President of the 

iisseably to effect tho summoning.

Although Parliament in Zambia and Malawi cannot, without 

being summoned ty the President, hold a regular or extras 

ordinary session, tho President cannot dispense with 

Parliament for twelve months, Both the Constitution of 

Zambia and that of JVialawi stipulate that there m st be at 

least a session of Parliament every year, calculated in such 

a manner ’that twolvo months do not intoimsnc between the last 

sitting in ono session and the first sitting in the next
(172)

session, 'Jhis provision assures the country of at least

one meeting every year - i.e . that which opens tho session,

2ho requirement of at least one session of Parliament every 

year found in many other Constitutions, Some

Constitutions, as has been seen above, require two ordinary

■ (174)sessions pur year.

166, .irticlo 52 of the Constitution,
167* Ibid,
162, , article 31 of tho Constitatiqn.

169, Ibid. ^
170, The President of tho Assembly convenes tho sessions9
171, See Articles 52 and 31 of the Constitutions of Senegal 

and tho Ivory Coast respectively,, A majority of the 
Msnbers is the prescribed number in Senegal and the 

Ivory Coast*
172, S. o2 (2) (Zambia); S,44 (^-(Malawi), This is also the

position in.for instance, Uganda (ArLJ>) (2) ) ; Swaziland 
(55 (1)); and Ghana (Art. 37 (2)* ^

.  *

Footnotes 173 - 174 on page Vj>r
 ̂ J •



Those stipulations of how often Parliament should moot arc 

no doubt the result of knowledge of tho days when the English 

Kings dispensed with Parliament for r.iany years until they 

needed revenue. «.fter a general election the President nust, 

in Zambia, summon Parliament within three months of tho 

dissolution!^*^ In Malawi, on the other hand, it nust meet 

within forty-five days of the date of polling or the last 

day of polling (where it took two days)

The National assembly in Zanbia and in Malawi has no 

means of effectively countering the President’s power of 

sum.ioning. It cannot meet on its own. The most it could 

do is to pass a vote of no confidcnce in the Government 

(including the President) when it has been summoned to meet 

but as has been seen above, this power is weakened by the 

fact that such a vote would result in a dissolution of Parlia- 

lxnt -md " goncral election in which Members might lose their 

scats t

While tho President is required to hold at least 

one session of Parliament every twelve months, the length 

of a session is not proscribed. Both the Constitutions of 

Zambia and Malawi empower the President to prorogue Parliament 

at any t im o !^^

173. Article 25 of the Constitution of the People *s Republic 
of China; article 65 of the Constitution of Mjxico; 
Section 2 of Amendment XX to the Constitution of the 
United States; and Article 87 (2) of the Constitution 
of Ghana.

174. Compare also this provision of at least one session 
within every twelve months and the provision in some 
ComiioiTwealth countries such as Botswana, Jamaica, India, 
Barbados, for instance, that six: months should not 
intervne between the end of one session and the first 
sitting in the next session - sec S, 91 (2)
Constitution of Botswana; St 63 (2) Constitution of 
Jamaica; Article o5 (l) Constitution of India; S. 60
(2) Constitution of Barbados.

175. S. 32 (3) (zambia).

176. S, 44 (3) (Malawi), The Electoral Comission fixes the
date ox flutes of polling ty Order. In Uganda ami 
Tanzania Parliament must oaet 30 and 21 days respectively 
after -the election - Art. 6l (3) of the Constitution of 
Uganda and S, 40 (l) of the Constitution of Tanzania.

177. S, 33 (1) (Zambia); S. 45 (l) (Malawi),

17o, Article 11, Section 3 of ‘the Constitution. Note that
one House cannot adjourn for a period of more than three
days without the consent of the other - Article 1,
Section 5 of the Constitution,



. A President ^willing to work wikb ?ss*14a^ent gs*' fao©4 ŵitfa.

a hostile P&rliaa&nt could, therefore, prorogue it after, a

short session and not sucmon it for, say, ten months* Ihe

National Assembly cannot ofTGotiwly- counter this power of

the President, It cannot continue to meet as a legislative

authority after prorogation. Ihe Presidents of Zambia and

Malawi, therefore, enjoy more power in thie respect than the

President of the United States, Ihe latter has no power

to prorogue Congress, He can, however, adjourn the two
(178}

Houses if  they fail to agree on a date of adjournment.

This position also obtains in, e,g,, the Philippines which 

follows the United States system. In France and the

countries that follow the French system, the President also

has no power to prorogue the National Assembly since the 

durations of meetings are prescribed by the Constitution,

The President in Zambia and Malawi even enjoys more power 

than the British Sovereign in this regard. Although legally 

the Queen can prorogue Parliament at any time, conventionally 

she does so on the advice of her Ministers, It Is the

Ministers, therefore, who decide on prorogation just as they

do on summoning. This position also exists in all the 

Commonwealth countries with constitutional Heads of State,

It should be noted, in concluding the discussion on 

this power, that while tho session lasts - i .e . before 

prorogation - the times at and the days on which the Assembly 

sits are determined ty the Assembly itself and not by the 

President,^^

The most potent weapon the President in Zambia and in 

Malawi has over the National Assembly is dissolution. This 

power, which Aoeller says "has become one of the essential
(180)

cogs in the Parliamentary machine" but which is

criticized as undemocratic by the U .S.S.R. and other socialist

countries "on the grounds that it subordinates Parliament

to the executive and traverses the sovereignty of represent*-
f l3l)

stive assemblies,"^ is unrestricted in Zambia and Malawi,
(132)

Ihe President can at any time dissolve Parliament, The 

National Assembly has no means of challenging this power.

179, S. 84 (2) (Zambia); S 4S (2) (Malawi). The power of 
the Assembly to determine its own sittings is, however* 
subject to the right of the President to sumnon a 
meeting at any tine during the session - S,84 (l) 
(Zambia); S. 46 (l) (Malawi),

180. Arne lie rA op.cit. p, 286,

Ibid.

182* S, 83 (2) (Zambia); S. 45 (2) (Malawi).



However, although this is the strongest weapon the President

has, it is also the nost precarious in that unlike the

powers of suraoning and proroguing, it affects his position

in tho sa.je manner as it does that of Members of the National

.iSsenbly, He nust seek re-election at the ensuing general

election, In i-£.l-awi a general election aust be held within

sixty days of dissolution. ! In Zambia, on the other hand,

it nust bo lie Id witliin such period as to allow the first

session of the now Parliament to be hold witliin three montlis 
(l 1̂) )

of dissolution. Tho President Would, therefore, use this

weapon only if  ho were quite certqin that he would to
-> , , (135)

ro-elected.

Tho povjers of dissolution possessed by the Presidents

of Zanbia and Mai m  should be coi-parod with, for instance,

those of tho Presidents of the United States and France (and

tho countries that have the sane constitutional systems), the

British Queen (and similar Heads of State) and the

Presidents of Uganda, Konya and Tanzania, The President of

the United States has no powers of dissolution and is,

therefore, in a weaker position. The Zanbian and Malawian

Presidents aro also in a stronger position than the French

President and tho British Queon in that the French President

can dissolve tho House of Representatives only once a y e a r ^ ^

and the British Queen dissolves Parliament only on the
(1 ^7^

advice of the Prine 1'B.nistor, Hie Zanbian or Malawian

President is not limited in regard to the number of tines 

he can dissolve Parliament in a year, nor does he act on the 

advice cf his 1'S.nistors, On the other hand, the positions of 

the President of France and ‘die British Queen are stronger in 

that they aro not affected by a dissolution.

133. s, 44 (3)(fcl-m.

104. S. 32 (3) (Zambia).

1C5. Sou the next Chapter for the nethods of election of 
tho President in Zanbia and Malawi.

186, ijaticle 12 of the Constitution. The Senate is never 
dissolved. Ihe Senators aro elected for nine years and 
a third are eleccod every three years,

lo7. In exceptional circumstances the Queen (or a Governor- 
Gone ral or a Constitutional Head of State in the 
Commonwealth) nay refuse to grant a dissolution,

183. Ihe President of France is elected for seven years 
and tho /election takes place independently of 
parliamentary elections, lie Queen is an hereditary 

ruler.



Hie Presidents of Kenya, Uganda ?jid Tanzania have powers 

similar to those of tho Presidents of Zambia and Malawi,

In addition to the powers over the National -issenbly,

the President in Zambia andin Malawi has indirect powers

which con be used against individual Members of the Assembly,

In both countries a I'bnber of the National assembly who

loses his party neuters hip must vacate his seat^0^  A

President who has the complete loyalty of tho party (as Dr.

Banda apparently has) can cause recalcitrant Members of the

iissombly to te expelled from the party, thereby l^in g

their seats. Fear of falling into disfavour with/hierarchy

of the party (which in most cases forms the Government) in

circumstances that i.iight result in expulsion from the party,

helps to keep Members of tho Assoubly (of the governing party

in Zambia) loyal to the Government. In Malawi the President

can also deal with those Members who supported his candidature

at the election by introducing a notion of confidence in the

Government, If  such Members vote against the notion they .

would lose their seats in terms of Section 28 (2)(f) of the 
(193)

Constitution, ' Further, the President could use the 

machinery of the Party to organize the constituents of a 

Member against him. If that were to happen the President would 

then in terms of Scction 31 of tho Parliamentary Elections 

Act, 1966, appoint a Commission to investigate and report on 

the confidenco reposed in that Member. If  the Comission 

confirms tho constituents * loss of confidenco, the Mor.be r would 

then bo required to vacate his scat in terns of Scction 28 

(2) (g) of the Constitution,^^ "

Finally, the messages and addresses of the President 

have tremendous influence on tho behaviour of the National

assembly, Tho President could at any tins, in both Zanbia and
. (192) 

Malawi, address or send messages to the National Assembly,

In fjalawi hu can also, as leader of the Government, participate

in tho Assembly’s proceedings as if he were a Member (but

without a voto)^ The effect of speech was shown in 1964

when Dr. Banda, through his addresses, swayed the rissenbly

against his dissident Cabinet Ministers

189. See the previous Chapter - i .e . Chapter 11.

190. Ibid,

191. Ibid.
192. S, 75 (Zambia); S. 37 (Malawi).

193. S. 37 (Malawi).
194. See Chapter Eight.
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LIFE OF Pi>hL± aMENT
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k ,

Unless dissolved earlier Parliament in both Zambia and
of (195)

I'felawi has a life/five years. This can, however, bo

extended if the country is at war ty twelve months at a tine
( ]QK̂  ^

up to five years; ' The period of five years is found 

in most of the Commonwealth coiuitrioi’̂ '^ a n d  in fonxir 

Couionwoalth countries, e.g. South Africa It is also 

found in such other countrios as France (the lower House 

only), Ivory C o a s t ,A l g e r ia , ^ '^G abon , ^ '^ t h e  United ■

Arab R jp u b H c (^T u n is ia )20 W d ^ 202^aM Guinea. ^203^This 

should bo compared with the period of four years which 

obtains in Senegal/2^Vfcst Germany, 2̂^  Japan, ^^^R u ssi!2*"^ 

and tho People's Ropubiic of China, for instance. On tho 

other hand, the United States House of Representatives has a 

lifetime of only two year!2^ ̂ whilo that of the Msxican 

Chamber of Deputies is three years l2"*̂   ̂ In Malawi Parlia

ment is also dissolved if  the President dies or resigns. - 

With regard to the death of the President, Malawi adop+.ed the old 

constitutional position in England that Parliament demised 

with the King. This is no longer the constitutional position 

in England today, Cn tho d^ath of tine Sovereign, if  

Parliament is sitting, it proceeds with its business; if  

prorogued or adjourned, it meets immediately without ’the usual 

form of summons.

195. S. 03 (3) (Zambia): S. 45 (5) (Malawi).
195a. S. S3 (4) (Zambia); S. 45 (6) (Malawi).
196b* In a few countries the period is shorter. It is four

years in New Zealand and Cyprus,
196. S. 47 of the Constitution,
1S7* article 29 of the Constitution.
193, Article 27 of the Constitution,
199. Article 26 of tho Constitution.
200. Articlo 51 of the Constitution.
201* Article 22 of the Constitution.
202, Article 22 of the Constitution,
203, ^.rticle 4 of the Constitution.
204* Article 49 of the Constitution.
205. article 39 (l) of the Constitution. Hiis applies to the

Bundestag only,
206. article 45 of the Constitution,
207. article 36 of the Constitution.
208. article 24 of the Constitution.
209. Article 1, Section 2, of 'the Constitution.
210. Article 51 of the Constitution.
211. Succession to the Crown ^ct, 1707. If  such demise 

takes place during the duration of a Parliament, it 
continues its term until dissolved but the Members 
take a now oath to the new sovereign - Representation 
of (the People Act, 1067.



If it has been dissolved, the old Parliament insets and

continues for six raonths unless dissolved earlier!*"^ In ■

Zambia Parliament is not dissolved on the death or resignation

of the President. Instead the Vice-President as suites the 
. (213)

office. If there is no Vice-President, the duties of

President are performed by a Minister chosen by the Cabinet 

and Parliament, unless dissolved, Elects -within seven days 

(or earlier as nay be directed by the Speaker) to elect a new 

Pro sidont!

In both Zambia and Malawi, a dissolved Parliament could 

be recalled if the President considers that, owing to the 

existence of a state of emergency or war in the country, it 

is necessary to do so. Ihe general election preparations, 

however, proceed and the recalled Parliament continues to 

exercise power (unless sooner dissolved) until nomination . 

day for the general election when it automatically dissolves. 

In Malawi, however, the life of the recalled Parliament could 

be extended in terms of section 45 (6 ) of the Constitution, 

viiich, as seen above, provides for the extension of the life 

of a Parliament ty twelve months at a time, up to a maximum
(209)

period of five years, in the event of war. There is no

similar provision in the Constitution of Zambia, Such 

recalled Parliament cannot, therefore, be extended. The 

wording of the jirovision ~ " . . . . .b u t  the general election of 

members of the National Assembly shall proceed and the 

Parliament that has been recalled shall, if  not sooner 

dissolved, again stand dissolved on the day appointed for 

the nomination of candidates in that general election" —  

bars such extension! Identical wording is contained in

the Malawi provision, but the provision also includes the 

words: "unless the life of Parliament is extended under the 

provisions of section 45 (6 )" , which consititu+ea f.he 

difference between the two provisions-. In the event of 

circumstances developing which make the holding of an 

election impossible, the only way, it seems, a recalled 

Parliament in Zambia could prolong its life would be ty 

amending the provision before nomination day &o give it 

(the provision) tho scope of that of the Constitution of 

Malawi,

212. Meeting of Parliament Act, 1797* For a discussion 
on the demise of the sovereign and Parliamsnt, see

.Hood Phillips, op.cit. . p, 84.

213. S. 37 (1) (Zambia).
214. S, 37 (2),
209. S, 44 (4) (Malawi),

210, S. 83 (5).



THE HOUSE OF CHIEFS
511

Tho functions of tho House of Chiefs in Zambia aro

voiy limited, It is conpetent to consider and discuss any

Bill introduced into or proposed to be introduced into the

National Assembly that is referred to it ty the President

or any other natter that is referred to it by the President
(211)

or approved by the Presidenjt for consideration. y It can

bo seen that there is no restriction on the Bills which may

to considered ty the House. Any Bill could be considered and

discussed by the House provided that the Bill has? been

referred to it. It is not clear, however, whether the House

could request the President to refer the Bill for discussion.

Such a request, it appears, could only be informal and the

House would discuss such Bill not on the grounds of the

request but on the grounds that it has been referred to it.

After considering a Bill or any other matter, the House may
(212)

submit a resolution or resolutions on it to the President,

The President is then required to lay such resolution or
(213)

resolutions before the National .Assembly, but the latter 

is not bound to adopt such resolutions or amendments to a 

Bill contained therein,

Tho procedure of the House is governed by the House 

of Chiefs Ha'les of Procedure, made in teri.is of the House of 

Chiefs Regulations, Regulations 19 and 20, After a Bill has 

teen referred to the House ty the President, the Minister 

responsible for it is required to supply to the Clerk of the 

House, net later than peven days before the date set down for 

consideration of the Bill, copies of the Bill and an 

explanatory memorandum, sufficient for each Member to receive 

a copy^^^ On the day the Bill is introduced in the House the 

Minister concerned or his representative moves a motion, not 

subject to anendment or debate, in the following words:

"That the House do now resolve into Connittee to consider the 

clauses of the Draft Bill entitled (short title).it(215)

211. S. 86 (Zambia).

212. Ibid,

213. Ibid.

214. Rule 122,

215. Kule 123.
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42, The House then resolves into Committee of the Whole House, ?

The Minister or his representative remains in the House through

out the proceedings and is regarded as a Msciter of the House 

for all purposes except voting and forming the quorum!2" ^

Ihe debate is conducted on lines similar to those in the 

National /issembly^2" ^ W i t h  the President of the House 

(in ordinary debates) or the Chairman (in debates of the t ___ _

During the debate lumbers may suggest amendments. At the

end of the debate the Chairman, without putting the question,.

reports the Bill to the House with or without recomenclS^x^ns,

rJho President of the House then formally moves "that the

House do approve of the Draft Bill, subject to the (219)'

recommendations (if any) of the Committee of ‘the Wiole House,11

This motion is debated as well as amendments made to it
(220)

subject to the approval of the President of the House,

The Minister or his representative may reply to the debate

In the case of matters other than Rills, the considerate

ion and discussion of the matter is introduced in the House

as a motion. Such motions are restricted to raatters which have

been referred to the House by the President or which have been
(222)

certified ty him to be of public importance, Ihe only

motions which can be raised in the House without satisfying

these requirements are those seeking to amend a motion before

the House: to resolve tho House into Conmittee or to suspend
(223)

a Ifember; or those moved while the House is in Committee, 

Motions moved by Msmbers require a seconder hit not those 

moved by a Minister or his representative or by the President

215a, Rule 124.
216. Rule 125,
216a, The language of the House is Ehglish but vernacular could 

be used dSter due notice - Rules, 70, 71, 72, 76 .
217, Rules 33-100 (for conduct of debate)and 138-147 (for 

power of the President),

213. Rule 126,

219. Rule 127,
220. Rule 128.
221. Rule 129.
222. Rule 102,
223. Rule 111,
224. Rules 103 and 104,

on the motionl22^



t'v » ,lfogioii5 by liembers on matters of public 513

importance arc first illoO with tho oic-i-k or 'die House who

rofors then to the Houses !s Standing Committee,

Standing Committee resolves that the motion should be

re comended to the President for debate, it is then sent to

hin by the Clerk! If the President approves, the motion
(227)

is then put on the business list of the House and there

after debated in the nanner given above c

Fron the outline of the procedure given above, it can 

be seen that the House is a legislative body although it is 

not part of Parliament, Its powers are however, very 

United, It is not free to discuss any matter in which it is 

interested. It has no power to initiate Bills although 

legislation nay result fron its notions. It cannot force 

amendments to legislation it considers. If  its recommendations 

are turned down by the National Assembly, there is nothing 

it can do. It has not the power of a second chamber which, 

for instance, in the United States, Holland and Switzerland, 

would,, in such cases, bring about negotiations between the 

two Houses and lapse of the Bill if  no agreenent is reached.

225. Rules 105 and 106, The Standing Committee consists of 
the President of the House (as Chairman ) and ore Msmber 
fron each of the provinces. Hie Committee meets from 
time to tine even when the House is not in session and 
must meet seven days before each meeting of the House 
after the initial sitting, Ihe duties of the Committee 
are to consider the business of the House before it 
meets and to make reconnondations if necessary on the 
arrangement of business in the list received fron the 
President and inclusion in such list of matters of 
public importance approved by the President, The 
Committee also advises the President of the House and 
the House on any mtter relating to the comfort and 
convenience of Member or on the rules and procedure
of the House - see Rules 60~69o The House may also 
appoint adhoc committees fron time to time.

226. Rule 107.

227. Rule 103o



Pie House has .no real ,power over .the ..President ,ancl ite  W<-

the Government, It cannot pass a vote of no confidenc^iu

the Government, nor can it force the Govgmment to complywith

its (the House *s) demands. througfT'thG.. methods used by the

National Assembly, The President of the House at his own -

initiative or that of a Iferiber may, however, invite a

Minister under whose department a natter before the.House

falls, to address or enlighten it on certain pointsf22f̂ The •

Minister may, instead of doing so personally, send a 
(229)

representative, Msmters of the House may also seek

information from Ministers on any matter falling under the '

Minister concerned, p J On application for such information 

is addressed in writing to the Clerk of the House who 

forwards it  to the Minister concerned, ̂ l )  The Clerk may 

reject any question which is frivolous or which in his 

opinion (after consultation with the Minister concerned) 

would be against the public interest to answer. Where an 

answer is given the Minister addresses it to the Clerk viio 

communicates it to the Msmber concerned. The House has, 

therefore, some form of power to make the Government account 

for its administration and policies. ■ although..not provided 

for in the Constitution or the Rules, there is nothing to '

prevent the House from asking the President to address it  on 

any matter, Ihe President as will be seen below is entitled 

to address the House at ary time,

While the House has no real power over the President 

' Government, the President has considerable power 

is th©'House, He summons it and provides it with

T'Cfcfe) '

an;

It cannot meet without being summoned or 

natter that has .not been referred to it ty the

nt or approved by him, Ihe President may address the

ty timej2^  Mnisters may also address the House
(2 U )

ary or when attending its  ̂prweedings*^'-' Ihe

,t a! 

cess

nt dontrols the duration of the ):bg tings by the amount 

nesg he provides. Unlike the National Assembly, the 

annc'%  however, be dissolved by the President, Jfembers 

••seats only at the end of the full term of the 

three years,(2^5)

* Uf ^ of the Constitution and Rule 79. 
is yy« .

le 135.

le p S ,

3 J dovc and .Eule 6,

L e jk

LeJ 78 and 80 and S, 94  (3 ) of tho-Xonstitution* 

^oosi&tutioa,'



Ihe House of Chiefs wields no power over the National ’

Assembly. Its resolutions do not bind~4̂ ê AssoabÎ ---0zi-.'fc.he--- .

other hand, the National Assembly could initiate legislation, 

not only to reducc the powers of the House, but also to abolish 

it altogether. Such legislation would, of course, require the 

assent of the President before corning into effect,

If tho House has no power, it has, however, influence, 

particularly in matters concerning tribal life, customs and 

law. Because of the trenondous power and respect the chiefs 

still command in tribal areas, the Government or the .

National Assembly cannot easily ignore the views of the House*

The functions cf the House should now be compared with

those of (a) the Botswana House of Chiefs* (b) the Ghana

Houses of Chiefs under the present Constitution and under the

I960 Constitution; (c) the Conference of Rulers in Malaysia^

and (d) the Houses of Chiefs in Nigeria under the regional

constitutions of 1963. Ihe Botswana House of Chiefs considers

any Bill (including an amendment to a Bill) that in the

opinion of the person presiding in the National Assembly would,

if  enacted, alter any of the provisions of the Constitution

or affect the designation, recognition, removal or powers of

Chiefs, sub-chiefs or headmen; the organization, powers or

administration of African Courts^ African customary law or

recording of African customary lav;; or tribal organization -

or tribal property. 1 Ihe National Assembly cannot proceed '

on such Bill unless a copy of it has been referred to the

House immediately after introduction in the assembly and a

period of thirty days, counted from the sending of the copy,

has elapsed. ^^7 ) jn utters other than Bills the House can

discuss any matter within the executive or legislative

authority of Botswana which it considers desirable to take

cognizance of in tho interests of the tribes and tribal

organizations it represents and make representations thereon

to the President or send messages thereon to the National 
(238)

Assembly,' ' These are specific powers allocated to the 

House. It cannot be denied exercise of them. This makes the 

Botswana House more powerful than that of Zambia. The latter 

House has nothing specifically allocated to it. Although Bills 

it may consider are not restricted to certain subjects, it 

cannot claim to be entitled to discuss any Bill. The House’s 

jurisdiction on Bills is dependent on what Bills the President 

decides to refer to it. In the case of matters other than 

Bills, the Botswana House is also in a stronger position. It 

does not require the approval of the President before discussing 

a matter.

236, S .89 (2) read with S, 86 (l)(a) Constitution of Botswana*

237, S. 89 (2).

238, S, 86 (3) of the 'Constitution.
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WhiiLeP therefore, the President of Zanbia can starve his

He113® °f business by not referring Bills or other ratters 

to it or approving matters submitted to hin, the President of 

Botswana cannot do so since his House is entitled to 

discuss certain classes of Bills and does not require his 

approval before discuscine a mattor„ The 3otswana House also 

has jurisdiction over natters arising fron circumstances other 

than those given above 0 /by ninistor can. directly consult 

the House on any matter •which, in his vievr,. requires its
.  (239) ' ^

opinion, In Zanbia Ministers can do the same, bat the

natter goes through tho President,,

Unlite ''iie ZamMan Houce* the Botswana House does 

not send all its resolutions through the President for 

submission to the Assemblyc Resolution on Bills are sent 

direct to the Assembly0 Resolutions on other natters

are sent either to the President or to vhc Assembly!

However, like those of •'■he Zambian tho ons do

not bind the Assembly, '

Major differences ojdst between the fractions of the

Zambian House and those of the present Ghanaian Houses.

These Houses, under the i 960 Constitution, vrro charged with

the responsibility of considering natters and legislation
 ̂o j o')

concerning customary I sTjO  They ccald also discuss

other matters prescribed by lav;0 Buy wcra, therefore,

legislative in character,, Tho presen'; Hou^s appaar to be

judicial re the r than legislative institutions, The functions

of the Region,:!, Houcks of Chiefs are; (a) to have original
( 0} '̂t')

jurisdiction in all Etf.ttorc relating to a paramount Stool 

or the occupant of a paramount Stool; ^b) to hear end 

determine appeals from the highest Tra^i tir">al Cou".cils 

within the area of authority of the Traditional Authority 

within which they are established, in uspect of the 

nomination, election, installation or deposition of any person 

as a chiefj and (c) to perform in and for the, region such other 

functions as may be conferred upon thor. by or und-r-r the
( '

authority of an Act of Parliament,,

239. S. 36 (2).

240. S, 36 (1 ) 0

2*1. S. S6 (3).

242. Article 50 of the 1960 Ccr.sM tivtion,

243. "Stool" means CM ^f0

244. Article T 54 (3) i>



hand, arc: (a) to hear an appeal^aHy natter relating to

Chieftaincy ■which has teen determined ty the House of Chiefs

in a Region (appeal lies thereafter to the Supreme Court with

the leave of the Court or of the House); (b) to advise ar$r

person or authority charged with any responsibility under the

Constitution or any other law for any /.latter relating to or

affecting chieftaincy; (c) to undertake the progressive

study, interpretation and codification of customary law with

a tfiew to evolving, in appropriate cases, a unified system of

rules of customary law; and (d) to perform such othor

functions, not being inconsistent with any function perfornable

by the House of Chiefs of a Region which Parliament may, ty

or under an /,ct of Parliament, confer on it or otherwise refer 
(2L5)

to i t ,v The legisl .tive work the Regional Houses or the

National House nay do is, therefore, only that which may be 

conferred by Parliament, This makes the Houses rather 

weaker than the Zambian House of Chiefs in so far as legis

lative power is concerned,

'Hie House of Chiefs in Zambia however, appears weaker

than the Malaysian Conference of Rulers in that it has no

exclusive functions, Ihe Conference of Rulers elects and

removes the Yanr̂  di~Pertuan A^onr - the country's Head of

State - and the Deputy Head of State,  ̂ In addition it may
(247)

discuss any natter, including matters of policy. It nust

te consulted before any changes in policy are nade affecting

administrative action regarding safeguards of the special

position of Malays and the legitimate interests of the other 
(2L.ci)

communities, 4 The Conference has an absolute veto over 

the enactment of laws directly affecting the privileges, 

position, honours or dignities of the Rulers; alteration of 

the boundaries of any state; or extension of any religious . 

acts, observances or ceremonies to the Federation as a wholly9 ̂  

Unlike, therefore, tho position of the chiefs in Zambia which 

can te changed without the consent of the House of Chiefs, • 

that of the Malaysian Rulers cannot te so changed except ty a 

revolution staged by the Government.

245, /orticle 154 (3) and (4) of the Constitution ,
246, Article 30 (2) (a) of the Constitution and the third

Schedule to the Constitution, Although Governors of 
Federal States with no traditional rulers, are nemters of 
the Conference for other purposes, they are not members 
for the purposes of electing the Yan-: di-Pertuan
asd the Deputy Head of State or in matters relating to
privileges, position, honours or dignity of their 
Highnesses or to religious acts, observances, or ‘
ceremonies - 3.7 of the Fifth Schedule to the Constitution.

247, /article 30 (2) of the Constitution, fetters of policy 
are discussed on Cabinet advice*. Artide 33 (3(,

243, article 33 (5) as read with Article 153,
249. Article 30 |2;( b), (4) and (6 )(c) and (d ), Appointments of

certain officers require consent of the Conference, Any 
law changing this position can te enacted only with the ‘ 
consent of the Conference - /article 30 (2)(c) and (6 ) (ft).

47. The functions of tho National Huuse of Chiefs, on tho othor



Fno lack of power of tho Zambian House of Chiefs is more '

clearly shown when it is compared with the Houses of Chiefs

which existed in tho Nigerian Regions under the new discarded

1% 3  Constitutions, Each House acted as a Second Chanter in

its region. The Houses took in tho Regions the place of the

Senate at the Federal level. The Legislature of every Region

comprised the Governor, the House of Chiefs and the House of
• (250)
Assembly, The Houses had all the powers of a Secoixl ■

Chamber, with the usual restrictions in the case of morsel Bils, 

If  a Money Dill was not passed by the House of Chiefs without 

amendments or with anondments acceptable to the House of 

Assembly within one month of its being sent to it, it could, in 

Mid-Western and Western Nigeria, unless the House of /issembly
/prn'j

resolved otherwise, be presented to the Governor. In

Northern Nigeria such Bill became subject to special procedure

(see below)„ Where, in Mid-Western and Western Nigeria;, a Sill

other than a Money Bill was not passed by the House of Chiefs

within one month of its being sent to it, without amendments

or with amendments acceptable to the House of Assembly, the

latter could again pass the Bill after six months and if  the

House of Chiefs did not pass it within one month, it could be

(253)
presented to the Governor for asscnt0 In Northern Nigeria

the House of Chiefs had six months in which to pass such 

If not passed within that period it became subject to special 

procedure, ^ 5 )  aiSo appXied to a Bill originating in the

House of Chiefs and not passed ly the House of Assembly within 

six months* The special procedure, which applied to

both money and non-money Bills, involved a joint sitting of 

both Houses chaired by the President of the House of C h i e f l y  

If the joint sitting passed the Bill, it was then presented 

to the Governor; ^5^ ) ^  no^  l a p s e d 4 In so far as money

Bills were concerned, this procedure gave the Northern Nigerian 

House of Chiefs powers not usually enjoyed by second chambers 

in enacting such legislation.

The Nigerian Houses of Chiefs were subject to sunnoning,

prorogation and dissolution at the same time as the Houses 

(259)
of iissembly. In this respect their position was weaker

than that of the Zambian House, #iich cannot be dissolved.

It should also be noted that although the Botswana House of 

Chiefs cannot be dissolved, elected Members and specially 

elected Members and specially elected tfembers of the House 

vacate 'their seats on dissolution of Parliament.

250. See u,4 of the Constitution'of I-Hd-V<festern Nigeria; S .4, 
Constitution of Western Nigeria; S .4 Constitution of 

Northern Nigeria,,
251. See Ss.26, 26 and 27 respectively of the Constitutions 

of Sid—Vaster n, Wcstern and .Northern Nigeriaa
252. S,27 (l) Constitution of MLd~Yfcstern Nigeria; S027(l) 

Constitution of Western Nigeria*
2530 S- 27 (2); 2c2 7(2 ) 0 254. S„2!J of the Cons tit ut±on0
2 ^ .  Ibid. '2 *6 . Ibid- 2/57. .Ibid- .. 2Srt- Ibid. ..........



PRIVILEGES OF THE NATIONS ASSEMBLY AND IHE HOUSE OF CHIEFS.

Ihe National Assembly in Zambia and Malawi and the House 

of Chiefs in Zambia enjoy parliamentary privileges and powers 

similar to those enjoyed ty the British Parliansnt!'^'^ While 

in Britain these powers are based on the lex: et consuetudo 

Parliamento. in Zambia anti Malawi (as in other Commonwealth 

countries) they arc based on statutory law, Iheir difference 

in sources of privilege, and powers between the British 

Parliament and the legislatures of former (and existing) 

British possessions dates back to the nenteenth century when 

the Privy Council rejected the claim of the Canadian 

legislatures that they were in the same position as the 

House of Comnons and the House of Lords and could, therefore, 

impeach offenders ty the procedures of those Houses. It held 

in a series of cases that a legislature in the dominions had 

such powerw only where they were conferred ty statute and that 

in the absence of such statute the legislature could exercise 

only the powers neccssary to preserve decorum and good orcler*  ̂

that it was not able to commit officials for refusing to 

appear before it; ^ ^ n o r  to punish its Members ty commit

ment for insulting tehaviour and-though it might exclude a 

Member for disorderly behaviour or expell a Member, ^ ^ )

49

Ss.30 and 31 (l) Constitution of Mid-Western Nigeria*
Ss.30 and 31 (l) Constitution of Western Nigeria^' and
Ss.31 and 32 (l) Constitution of Northern Nigeria.

S .S3 (l)(a) and (2) (a) Constitution of Botswana*

May defines parliamentary privilege as "the sum of the 
peculiar rights enjoyed by each House collectively as a 
constituent part of the High Court of Parliament and ty 
memfcerar of each House individually , without which they 
would not discharge their functions and which exceed 
those possessed by other bodies or individuals." 
Parliamentary Practice (15th Edition ty Lord Cacpion) 
p. 41. For an exposition on the privileges of the 
United Kingdom Parliament, see Chapters 3 - 10.

Doyle v. Falconer (1 & & ) L.R, 1 P.C. 326: WIILs v Perry 
'(1912) 43 C.L^R, 592; Barton v. Taylor (1886)7 11 
/.pp, cas. 197; Hornett v. Crick C. 470* •

Kielley v. Carson (1342) 4 Moo p.C. 63; Fonton v. 
Haciton (l85r8)~il Moo. P.C. 347. .

See obiter, Doyle v. Falconer, 4 Moo. P.C. (N,S.) 219*

259,

260, 

261,

262.

264,

2S5.

519



• -  520  ;

In Zambia, the. privileges of the National Assecibl^^Jd v a

its Jfembers and of the House of'-Gb.iefs-and its JMambers / j n .f.Ka—,.

National Assembly (Powers and Privileges) O r d i n a n c e , T h o  

Ordinance, is extended to cover the House of Chiefs by 

Regulation 22 of the House of Chiefs Regulations. In Malawi 

tho privileges are contained briefly in the Constitution 

and in detail in the National Assembly (Powers and Privileges)
(nf.ti')

Act, Jfembers enjoy freedom of speech and debate and

freedom frora a r r e s t . g a n i b i a  freedom from arrest

applies only to arrest for civil debts and lasts for the
(270)

duration of the meeting.x ' In Malawi, on the other hand,

it applies to Members going to, returning from, or in the

precincts of, the National assembly, except in cases of treason
(271)

felony or breach of the peace. In so far as duration

of immunity is concerned, a Member of the National .Assembly in

Malawi is therefore, less protected than his Zambian couter-

parts since the latter1s immunity lasts right through the

period of the meeting and not norely when going to, returning

from, or in the precincts of, the Assembly, However, the

Malawian Member is, unlike his Zambian counterpart, protected

from both civil and criminal arrests except in the case of

treason, felony or breach of the peace. In Britain, this

protection covers both civil and criminal arrests except
(272)

those for treason, felony and breach of the peace. The

immunity of the Members lasts for the duration of a meeting 

and for forty days before and after a session, ^^3 ) Official 

reports and publications of tho Zambian and Malawian Houses 

are also privileged, as are those of the British Parliament,

Like the House of Conr.ions and the House of Lords in 

Britain, the National Assembly in Malawi and the House of 

Chiefs and the National Assembly in Zambia have the power to 

obtain oral and documentary information from persons and to 

deal with persons who vblate their (the Houses') privilejj^^V 

"As every court of justice", says Ccke, "hath laws and custom 

for its direction, some by the common law, some ty the civil 

law. and coirmon law, some by peculiar laws and customs, etc,, 

so the High Court of Parliament sui propriis legibus et 

oonsuetudinibus subsistit. JLt IslIbx et consuetude parliamsnti 

that all weighty matters in any Parliament assembled ought to 

be, adjudged and discussed ty the course of the Parliament, 

and not ty the civil, nor yet ty the Common laws of this 

realm used in more inferior courts,"' This passage is,

of course, not wholly applicable in defining the powers of the 

Zambian and Malawian Houses since, as already mentioned above, 

their powers are based on statute and not on the custom of 

Parliament, It should also be mentioned that, unlike the 

British Parliament, Parliament in both.Zambia and Malawi does 

not possess the status of a High court.



While a person who has committed a breach of privilege or 

contempt of the House may be brought before the National 

Assembly or tho Houso of Chiofs and receive, say .̂ a reprimand 

from the Speaker or the President (of the House of Chiefs), 

he cannot be fined or imprisoned by order of the House con

cerned, Offences against tho National Assembly or the 

House of Chiefs in Zambia or the National Assembly in Malawi 

or against Members of any of these Houses are tried ty the 

ordinary courts and the necessary punishment ir.posed,

266. Cap. 71.
267. S. 4S (3) and (4).
260, Cap. 2 : 04.
269o Ss. 3 and 4 N, A. (Powers arid Privileges) Ord. (Zambia},'

S»A6 (3) Constitution of Malawi.
270. Ss,5 and 9; S. 46 (3).
271. SB 46 (3) (Malawi).
272. The Commons never claimed immunity in these matters,

' In I 763 the House of Commons resolved that their
imunity did not apply to seditious libel, a misdemeanour 
The resolution was, however, passed after the Member 
concerned, John.Wilkes, had been released by the King1s 

Bench on grounds of privilege. In 1831 the Committee 
of Privileges reported that "privilege is not claimable 
for an indictable offence; This has since been regarded 
by the House (of Commons) as extending to contempt of 
Court. Accordingly, in Lonp Wellesleys Case (1839) - see 
May, Parliamentary Practice tlSth Ed, J, p. 82 - the House 
did not ask for the release of one of its lumbers who had 
been'committed by the Court of Chancery for taking one 
of its wards (his daughter) out of the Court’s 
jurisdiction. Note also the case of Captain Race ay who 
was detained during the Second World War under Regulation
18 B of the Defence (General) Regulations, 1939* "Where 
the Committee of Privileges, reported that the 
preventive detention was not a violation of privilege - see 

1939 - 40 H.C. Pap. l64.
273« For cases in #iich the privilege was claimed in Britain* 

see Prior of Malton*s Case (1315) 1 Rot. Pari. 61.
Speaker Thorpe <s Case (1452) 5 Rot. Pari. 23 9j 
Ebrror 1 s'"Case (15/37"Tanner» Tudor Constitutional 
'ffoourents. pp. 58O - 583 and Taswell-Lonnead, Constitutinal 
History' '(lOth Ed. by Pluccenette) p. 280; Smalley *s ■ -

Case' (1575) Tanner, pp. 5 %  - 5j Shirley1̂  Case @ 0 3 )  
liHort^ell 107: Gondy v. Buncombe (1847) 1 Sxch. 430,

274e see the National 'Assembly (powers' and Privileges;
Ordinance (Zambia) and the National Assembly (Powers and 
Privileges) Act (Malawi).

275, 4 Institutes 15. ■
276, For conflict between the Courts and the House of

CoJXions on punishment of offences regarding parliamentary 
privilege, see e.g. Wade and Phillips, op.cit,,  _
161-3  and the cases there cited.
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CHAPTER FOURTEEN

THE EXECUTIVE - ITS JUNCTIONS AND POWERS

a. THE PRESIDENT

In botli Zambia and Malawi all executive power is 

vested in 'the President vho coribinos powers similar to those 

exorcised by tho President of the United States of junsrica, 

tho British Queen and the British Prime Minister and who is, 

therefore, relatively speaking, nore powerful than any of 

the three. The President of Zambia or Malawi is more power~ 

ful than tho President of the United States in that although 

the latter is, like the forDer, both Head of State and Head 

of Goverment, he is unable, as Hoad of State, to dissolve _ 

or prorogue tho legislature or to exercise real control 

ever i t , ^  whereas the President of Zambia or Malawi can 

dissclv or prorogue Parliament at any tiiae, Unlike the 

British Queon, -who is a more constitutional Head of State, 

acting only on tho advice of her Cabinet or Ministers, the 

President cf Zambia or Malawi is an executive President 

exercising both tho powers of Head of State and those of ’ 

Head of Government. Ho is more powerful than the British 

Pri::u Minister in tha>'; he is not only Head of Government but 

also Hoad of State. Unlike the British Prime Minister, the 

President of Zambia or Malawi is not a acre primus inter pares 

in relation to his Ministers. Ihure is no equality between 

hin and his Ministers. Ihe Ministers are mere subordinate 

officoro of the President,

I'Von what has been said above, it is clear that the

Presidents of Zambia and Malawi rank among the most powerful

Hoads of Skate in the World. Unless otherwise provided in

the Constitution or in an Act of Parliament, in exercising

the functions conferred upon hin, the President in both

Zambia and i'hlawi, is not obliged to follow advice rendered

( 2 )
by any other person or authority.

1, For powers of the President of the United States, see 
Schwartz, op.cit.. Vol. 11, which is devoted to this 
subjoct and is entitled: Powers of tho President. See

also Tresolini, op.cit.. Chap, 7.

la, Sco Chapter 12.

2, S. VJ (2) (Zambia); S. 0 (3) (Malawi).



'This includes advico rendered by tho Cabinet, Tha Ge, Limit, 

as vd.ll le seen Lelow, is only advisory to the President*

This is similar to the position in the United States, ^  

Uganda,^Konya, ^  Botswana^and Tanzania, ^ f o r  instance, 

where the Cabinet is also advisory, ^

Tho Constitution of Zambia makos no attempt to enumerate 

the functions of the President, They are found scattered 

throughout the Constitution while others arc found in Acts 

of Parliament. The Constitution of Malawi, on the other hand, 

attempts such enumeration under Section 0 (2), However, 

after mentioning a few functions, the last clause empowers 

the President:

"generally to exercise all such other functions as 

are ty this Constitution or ty any j'ict of Parliament 

conferred upon or vested in the President," 

iipc.rt from the functions enumerated under section 0(2) of the 

Constitution, there are, therefore, other functions scattered 

throughout the Constitution and in Acts of Parliament. In 

addition to the functions found in the Constitution and in 

Acts of Parliament- the President has, in both Zambia and 

Malawi, functions that arise from prerogative powers. Every 

Head of State has powers, particularly in international 

affairs, which are inherent in his position and could be 

exercised when necessary.

Ihe most important functions of the President found
(9)

in the two Constitutions are those of Head of State:
(1 ^

Head of Government: administration of a Government
( 11)

department or departments; appointment and removal of

Ministers (including the Vice-President in Zambia) and of
(12) (13)

Junior Ministers: constitution of the Cabinet,
(li.)

allocation of departmental responsibilities to Ministers; J
(15)

appointment and removal of judges; appointment and

removal of public o f f ic e r s ;c o n s t it u t io n  and abolition 

(17)
of offices: comanding the armed forces and appointing

(1$)
officers of such forces; ' exorcising the prerogative of

mercy and appointing members of the Advisory committee in
(ig)

conncection with this function;^ "suranoning, proroguing and

dissolvinr Parliament; assenting to Bills j addressing
(22)

the National Assembly or sending messages to it; and 

.. n 4.. (23)enacting regulations, '

The Constitution of Malawi also specifically mentions 

that the President has the power to appoint^ accredit, 

receive and recognize ambassadors and other diplomatic
( nj,\

representatives and to confer honours. In Zambia the

power to receive, accredit and recognize ambassadors and

other diplomatic representatives is governed by prerogative.

The power to appoint Zambia's diplomatic representatives is,
(25)

however, supplied by the Constitution,



o£ tiiu I’unovloiua onui-wraUivl abuvu have ali'oaCly 

been discussed, 2ho appointment and removal of Ministers 

and Junior Ministers, the Cabinet and public officers have 

been dealt with in the last Chap'ter. Summoning, prorogation 

and dissolution of Parliament; assenting to Bills; and 

addressing; of and sending; messages to, the National Assembly 

(and the House of Chiefs in Zambia) have been discussed in 

Chapter Twelve, The appointment and removal of judges will 

be dealt with in the next Chapter, This leaves for 

discussion under this section the functions of Head of State 

and Government; legislation; commanding the armed forces; 

exorcising the prerogative of mercy, constitution and 

abolition of offices and those functions which emanate from 

the exercise of prerogative powers.

3* Article 11, Section 2, of the Constitution.
4. See .article 65 (l) and (2) of the Constitution.
5. S, 72 (l) of the Constitution as amended ty the first 

Schedule to Act No. 20 of 1964*
6. S, 40 (2) of the Constitution.
7. S. 12 (l) and (2) of the Constitution,
0, The provision that in carrying out his functions the

President "shall not be obliged to follow advice 
tendered by any other person or authority” was no doubt ' 
derived from Article 0 of the I960 Constitution of Ghana.
In the Constitutions of Zambia and Malawi this wording 
seems merely to emphasize in clearer terms the meaning 
of the provision which immediately precedes it in the .
same section, stating that executive power is vgsted in
the President and that it !Ishall be exercised by him
either directly or through officers subordinate to 
him” - S. 40 (l) (Zambia) S. 47 (l)felaw i). The 
corrcspondoning provision is not qualified or s uppls *- 
mented in the Constitution of Ugancia{Art. 65 (l))>
Kenya (S. 72 (l) as amended by Act No. 2(1 of 1964; and
Tanzania (vhere the wording is: "either directly or 
through persons holding office in the service of the _
United ^public/1 - S. 12 (2)) . The Constitution of
Botswana, on tho other, hand , ii©8r l ik e  1fhose o f  Zam bia. &id
Malawi, the two provisions - S. 40 (2),

9. S, 31 (Zambia); S. 0 (l) (Malawi,
10. This is contained in several sections of the two

Constitutions, ■ ■ . - ?

11. Si'54 (ii-lai/i),,.'Uais is h u .„cific .lly^ntioncdiin 
tho Cuastifcution o f - b i a t  the; proYisionjvosfcing - , 
executive power in the President authorizes him to 
exercise it personally or through subordinate officers,

12. Ss. 41 (1) and (2) and 44 (2) and (3) (Zambia); Ss, 49
(1) and (4) and 50 (Malawi).

13. S .45 (Zambia); S. 53 (D  (Malawi).
14. S, 41 (2) (Zambia); S. 54 (Malawi). «

15. Ss.99 (l) and (2) and 100 (2)~(5) (Zatnbia);Ss,63 (l) and
(2)-(4) (Malawi), R

16. See e.g. S.115 (Zambia); S. O7 (Malawi).
17. S,56 (Zambia): S.02 (2 )(a)(Malawi).
10. S. 49 (Zambia); S. 4- (Malawi).
19. Ss, 53 and 54 (Zambia; Ss. 60 and 61 (Malawi).
241, Ss. 02-04 (Zambia)); Ss,4<W*6 (Malawi).
21. Ss. 7 1  (Zamtia); Ss. S. 35 (Malawi).
22. Ss. 75 and 94 )Zambia); S.37 (Malawi).
23. This power depends on the Act granting; the power.

24. S,0 (2) (b) and (c),
25. S. 115,



1* Head of State and Gavernfflent,
_ ...... .. I I H - U  r  ^ ■ in  II ip m ai r ^ ■ i « . m i r w  I I  u» ^

It has already teen mentioned that the Presided m  

Zambia and l-3alawi is both Head of State and Head of Govern

ment, Although the two offices are fused in the same person 

the functions that fall under each are quite distinct* It 

is, therefore, not difficult to know when the President is 

exercising pcwor as Head of State and when Head of Govern

ment* W rn  hs, for instance, dissolves, sumuon. and 

prorogues Parliament; assents or withholds assent :.o Bills; 

constiti;’:^r and abolishes offices; appoints Minis tors and 

public cfiieors; confers honours; and accredits, receives 

and recognizes diplomatic representatives, he does so as 

Head of Stat,, On the other hand, when he formulates

Government policy, selects persons to be appointed 

Ministers or public officers or allocates departmental 

responsibilities to Ministers, he docs so_as Head cf 

Government,

As Head of State the President is guardian of tne 

nation and the protector of its institutions and 

integrity.^^ As Head of Government he has overal" 

responsibility for all Government activities. The Cabinet 

and other officers of the State are mere advisers lo him*

He is accountable to the nation for his own actions ?nd 

those of his 1-firdsters. This should be contrasted vrlth the 

position of the British Queen, the President of Jndxa or 

Soutli Africa o:r other constitutional sovereigns. The Queen 

is not ^es^en^ible for the actions of Her Ministers, nor 

are tho I.rpsM^r.i-s of India and South Africa. A fall of 

the Govv-jiVTi'̂ M in Britain, India or South Africa docs not 

affect 'Ihe Quean or the President. In Malawi, as has been 

seen in Chores r Tvjelve, a vote of no confidence in the 

G0verma3.it kouI'’ result in a dissolution of Parliament and 

election? for the President and Members of the Nati^nal 

Assembly0 In Zambia such a vote may result in a diemissal 

of the Co. b? net- by the President or in a dissolution of 

Parliament and elections for the President and a new 

Assembly, Because of these implications the President, in 

both Zambia and Malawi, keeps a close watch on the activities 

of all sectors of Government.

The President’s control over his Government 

effected in several ways. He appoints and remover Ministers, 

He alloc? tes functions to Ministers and can remove r,uch 

functions fron. one Minister to another. He appoints some 

of the puL'Xi', officers personally. Ministers repori "o 

him i n d r v : . . - a a n d  at Cabinet meetings.

Soo~'bej.cv-uvor 11 Ihe PirooideirfcV P r e r o g a t i v e - 11



As mentioned in the last Chapter, in both Zambia and 

Malawi, the President presides at Cabinet meetings although 

in Zambia he is not part of the Cabinet. In Malawi, on the 

other hand, the President is a nember of the Cabinet, The 

President, in both countries, can increase his grip on the 

Government by assuming responsibility of a Government 

department or departments. Section 54 of the Constitution 

of Malawi provides that "the President may, by directions in 

writing assign to himself or any Minister responsibility for 

any business of the Government, including the administration 

of any department of the Government. 11 The Constitution of . 

Zambia does not specifically mention this. The President, 

however, assumes responsibility of departments in terms of 

Soction 43 (l) of the Constitution viiich provides that "the 

executive power of the Republic shall vest in the President 

and, subjoct to tho provisions of this Constitution, shall be 

exercised by him either directly or through officers sub

ordinate to him. 11 The President can, therefore, instead of 

exercising his executive power over a department through 

a Minister, assume it directly. Ihis power to assume ■ 

departmental responsibilities enables the President, both in

Zambia and Malawi, to take over functions from a Minister
(27)

or Ministers when necessary for good government.

2. Legislative Power,.

It was briefly mentioned in Chapter Twelve that the 

President in Zambia and Malawi has no original, legislative 

powers. Whatever legislative powers the President has are 

delegated to him by Parliament, Many Acts of Parliament, in 

both Zambia and Malawi, authorize the President to make 

regulations,

Ihis constitutional position in Zambia and Malawi also 

obtains in Botswana, Kenya, and Tanzania, for instance. In 

all these three countries the President has no original 

legislative power, Ihis position should be compared with that 

in the United States of America, France and so® African 

States following the French constitutional precedent, India 

and Uganda. In the United States of Amarica the President 

has no original legislative power. His treaty making powsrs 

are, however, semi-legislative,

27. In both Zambia and Malawi the President has from time 
to tine taken charge of one or nore Ministries,

2o. For tho treaty power of the President and the Senate, 
see Schwartz, op.cit.. Vol. 11, pp, 117-122, 129-133,



The President negotiates tr^utios and the Sonate rutifioe 

them, Gnce ratified a treaty becones part of the law of 

the land. Article VI of th.j Constitution -"ovi'-’ •tha’t 

"this Constitution, and tho Laws of the United States which 

shall te made in Pursuance thereof and all Treaties made, 

or viiich shall te made, under the Authority of the United 

States, shall te the Supremr Law of the Land; and the 

Judges in every state shall be bound thereby, any thing in 

the Constitution or Laws of any State to the Contrary notwith

standing, 11 What Hakes a treaty supreme law of the land 

is not, howsver, its concluo-on by the President but its 

ratification by the Senate, Internally - i,e , in the United ■ 

States - a treaty stands on a par with an Act of the Congress, 

It can repeal an earlier Act of Congress inconsistent with

pr/rc

it and it can be repealed by a later Act of Congress incon-

siden- 
.(30)

. . (29)
sistent with it, In addition to treaties the President

can also conclude Vvhat are called executive agreements

with other nations, Tho se re e merits are divided into two

classes — those concluded on the strength of an Act of the

Congress authorizing the President to do so and those

concludod without such prior authorization. Executive .

agreements, unlike treaties do not require ratification ’jy

the Senate, I f  ratified by the Senate they become indisttig-

uishable from treaties, Agreements that fall under the first

class mentioned above have the same legal effect in the
(31)

United States as ratified treaties, Those -which cone

under the second class, on the other hand, have no effect
( 39)

on Pbdoral Statutes. State law, however, gives way to
(33)

such agreements, ' In this respect, therefore, the 

United States President can be said to have original 

legislative power.

Unlike in the United States, treaty-making power in

Zambia and Malawi is governed by prerogative as in Britain
( ̂ L)

and dost. CQauoav,calth countries. The President is ^ 5 )

solely responsible for n e g o tia t in g a n d  ratifying treaties,

Howver, such treaties do not becomo- part. of ih& latr-of

Zambia or Malawi internally unless Parliament so enacts,
(37)

This is also the position in Britain. The President in

Zambia and Malawi cannot, therefore, even by treaty, legislaJbeT 

for the country without authorization from Parliament^"

In Prance and all the African States following the 

French constitutional pattern, the President ha3 original 

legislative power by decree. All matters on which Parliar* 

ment may make law are enumerated, Ghcse not included in 

the enumeration are legislated upon by the President ty way 

of regulation or decree, '

Footnotes 29 to 33 on page ',-567*-
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29. For the legal effect of treaties, see ibid.. pp. 122— 

12,9} 133-142.
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30. see ibid. . pp. 142-140, For a comparison of treaties 
and Executive Agreements, see pp. 14&-151,

31* Ibid.. pp. 156-157.

32. See United States v. Guy W. Capps.. Inc.. 204 F, 2d.
655 (4th Cir, 1953) where it was held' that an executive 
agreement concluded on the authority of the President 
alone, unlike a treaty, could not contravene the 
provisions of an existing federal statute. Ihe decision, 
was affirmed in the Supreme Court'(34& U.S. 296 (1955) on 
other grounds. "Both reason and authority*1, writes, 
Schwartz, "militate against the notion that the President, 
acting solely on his ovn authority, can alter an act of 
Congress merely by entering into an agreement with

some other country." - ibid.. p. 155«

33. See United States v. Balmont 301 U.S. 324 (1937)>
' United States v. Pink 315 .U.S. 203 (1942). "Plainly 

the external powers of the United States are to be 
exercised without regard to state laws or policies," 
United States v. Belmont, at p. 331.

34. In Uganda, however, troatywimking powers are derived 
from the Constitution - Article 74# Ihe President or 
a person authorized by him negotiates such treaties
but the Cabinet must approve and ratify them. Treaties^ 
conventions, agreements or other arrangements relating 
to armistice, neutrality ftr peace must, hovvever, 
be ratified by the National Assembly,

35* He may, of course, delegate the negotiations to any
other person but he remains responsible. This should 
be contrasted with the position in Britain and other 
Commonwealth countries -with constitutional sovereigns 
where, although the treaties are concluded in the name 
of the sovereign, the Government is responsible for 
their conclusion.

36, Bne National Assembly could, of course, discuss and 
pass resolutions on a treaty but that has nothing to 
do with ratification.

37. "At first sight the treaty-making power appears to 
conflict with the constitutional principle that the 
Queen by prerogative cannot alter the law of the land, 
but the provisions of a treaty duly ratified do not by 
virtue of the treaty alone have the force of municipal 
law, Ihe assent of Parliament must be obtained and 
the necessary legislation passed before a court of 
law can enforce the treaty, should it conflict with 
the existing law," Wade and Phillips, op.cit. p .274*

33. See e,g. Article 37 Constitution of France; Article
44 Constitution of the Ivoiy Coast; Article 41 
Constitution of Gabon, See also Constitutions-of other 
French speaking States in Africa.



Ihe resident and tho Government nay, whenever it is '

necessary to execute a certain programme, ask Parliament for

povcrs to legislate on matters normally falling within its

law making powers for a specified period, Ordinances

made under this power must be laid before the Assembly within

a proscribed period for approval^^ Failure to do so makes

the ordinances lapse. The French President, as was seen in

Chapter Twelve, can also assume legislative powers in teres

of Article 16 which authorizes him to do so whenever there

is a serious and iimediate threat to the institutions of the

Republic, the independence of the nation, the integrity of

its territory or the fulfilment of its international

obligations, and the regular functioning of the constitutional

public authorities has been interrupted. During that period

he legislates to tho exclusion of Parliament (although it

meets as of right and cannot be dissolved.) This power,

with modifications in sor/e aases, is also possessed by the
(L2  ̂

Presidents of some French speaking African States.

In India the President is authorized ty the

Constitution to promulgate ordinances when both Houses of

Parliament are not in session and he is satisfied that

circumstances have arisen which render it necessary fc ’ him
(43)

to take imediate action. Such ordinances have the

same force and effect as an Act of Parliament, They are,

therefore, not subsidiary legislation. Every such

ordinance must, however, be laid before both Houses of

Parliament within six; weeks of tho Houses 1 re-asscubly.

If this is net done the ordinances lapse* ^^T h e y  can, however,

be withdrawn by the President at ary time and, in any case,
( Il7)

after disapproval by both Houses, If approved by both
n

Houses the ordinaccs remain law as Acts of Parliai^ent, 

Provisions in the Constitution of Ugancj, must have been derived 

from theso provisions of the Constitution of India, Ihe 

President of Uganda can, if  advised by the C'-binei> while the 

National Assembly is not sitting that exceptional circum

stances exist which render it necessary for him to take 

inr.iodiate action, promulgate such Ordinances as the circum

stances appear to him to r e q u i r e , I h i s  can also be 

done whenever such circumstances arise during the period 

when Parliament is dissolved, Ihe ordinances have the 

sane force and effect as an Act of Parliament. They

must, however, bo approved ty the National Assembly within
(51)

six woks of its re-assembling, ' Ihe ordinances may be

(52)
repealed ty the President or ty Parliament.

Footnotes on pa^e 569



39. See e.g. Article 30 Constitution of 3‘'rance*Article
45 Constitution of the Ivory Coast; Article £2 
Constitution of Gabon. '

40. See e.g. Articlo 3& Constitution of France; /article 
66 Cionstitution of Senegal.

41. Ihe powers under ..article 16 were invoked in 1962 in
connection with the Algerian crisis. See, also 
Pickles, W. "Special Powers in France: Article 16
in Practice'1 (Public Law, Spring, 1963).

42. See e.g. .Article 47 Constitution of Senegal; Article
19 Constitution of the Ivory Coast; Article 19 
Constitution of Gabon; Article 15 Constitution of 
Cameroon; Article 14 Constitution Chad,

43. Article 123 (l) of the Constitution. The ordinances 
cannot be mde on subjects falling outside the 
legislative competence of Parliament, Article 123 (3)

44# Article 123 (2). ■

45. Ibid.

46. Ibid.

47. Ibid.

4o# Article 64 (1) of the Constitution.

49« Article 64 (2),

50, Article 64 (3).

51, Ibid.

52* Ibid.

53. President Lincoln of the United States personally
ordered a military advance in 1062 - Schwartz,, op.cit. 
F0I3II, p. 217, President Roosevelt mapped the grand 
strategy of his forces from the White House - ibid. 
Eresident Truman made the final decision to bomb 
Japan -. ibid. King Hussein of Jordan went to the 
front with ’’his troops during the Arab - Israel six - 

day w.?,r in 1967.

Subject matter for footnote 53 on pa&e 'JfflQ »



3 o Coix.anding tho Armed Forces <

That the Head of State should also l;e the Commander 

in Chief of the iimed forces has become a universal 

constitutional arrangement. The reason for this is clear.

The armed forces are the most effective instrument of power 

in every country and cannot, therefore, te divorced from 

the control of the Head of State.

In Zambia and Malawi the President’s functions as 

Commander in chief include determining the operational use 

of the forces and appointing, removing and promoting the 

personnel (including the commanding officer). Although in 

practice the forces are commanded ty a commanding officer, 

assisted by other officers, the President retains real control 

over them. He can order them to carry out any operation 

anywhere in or outside the country and there is nothing 

that prevents him from taking actual command in the field.

4. Ihe Prerogative of Mercy

In most States of the world today the Head of
(59)

State possesses the power to pardon offenders, Ihe 

contention by Blackstone that the "power to extend mer y" 

is one the great advantages of monarchy over other forms 

of government and that "in democracies, this power of pardon 

can never subsist for there nothing higher is acknowledged 

than the magistrate, who administers the lawsP 11 is no longer 

a valid statement, for the prerogative of mercy now exists 

in monarchies as -well as in republics„

Although it> is not necessary for the Head of State

to have this power, that it should te included in the

Constitution, Constitutions of the new Countries of the

Comuonwoa’lth contain provisions on this subject„ Section

60 of the Constitution of Malawi and Section 54 of the

Constitution of Zambia spell But the President's powers of

mercy. 3he powers can be exercised (a) to grant to any

person convicted of any offence a pardon, either free or

subject ‘bo lawful conditions; (b) to grant any person

a respite, either indefinite or for a specified period of

the execution of any punishmnt imposed for any offence;

(c) to substitute a less severe form of punishment for any

offence; (d) to remit the whole or part of any punishment

imposed for any offence or of ary penalty or forfeiture due
// £ \

to the Government on account of any offence. These

powers are tho same as those exercised by the Qieon through 

the Home.Secretary in Britain except in one respect. It 

can bo seen from tne powers enumerated above that the 

President in Zambia and Malawi (unless it can be argued that 

tho enumeration of the powers above is not e:xliauaitive / has



no power to exorcise tho prerogative of mercy in  respect 

of a person vfao has not yet been convicted. In Britain, 

on the other hand, the prerogative can be exercised at any 

stage - before or after conviction, It is unlikely

that if the power to pardon before conviction had been 

intended for the President in Zambia or Malawi it was not 

found nocessary to include it in the Constitution. The 

enumeration of the pov>ers given above appears exhaustive. 

The wording of the relevant sections is not permissive 

like that of Article 11, Section 2, of the Constitution of 

the United States. Article 11, Section 2, j-ates that the 

President "shall have tho Power to grant Reprieves and 

Pardons for offences against the United States, except in 

cases of Impeachment." It has been accepted by the 

courts that these powers can te exercised before or after 

conviction.

59. In Svdtzerland and China the Federal Assembly and 
the National People's Congress respectively grant 
amnesties and pardons - Article 35 Constitution of 
Switzerland; article 27 Constitution of the People's 
Itepublic of China. In the Soviet Union the 
Presidium exercises the powers - Article 49 of the 
Constitution,

60. Quote by Schwartz, op.cit.. Vol. 11, p. 35,
Schwartz, in fact, thinks Blackstone was incorrect 
in his assertion: "In truth, Blackstone's assertion 
never had any basis other than his extreme desire 
constantly to recommend a kingly form of govern
ment" - Vol. 11, p. 35. For the exercise of the 
prerogative in the United States, see pp. 35-90.

61. See e.g, th^ Constitutions of Barbados (S.73): Ghana 
(Articlo 50)j Jamaica (s .90); Swaziland (S .92);
Uganda (Article 73)5 India (Article 72); Tanzania 
(S, 22); Botswana (S.54); Trinidad and Tobago (S.$G); 
Sic-rra Leone (S, 70); Kenya (S.33); Malta (S, 94);
and Mauritius (S.75J.

62. 8, 54 (a)(Zambia): S. 60 (a)(Malawi).
63. S. 54 (b) (Zambia); S. 60 (b) (Malawi).
64. S. 54 (C)(Zambia); S, 60 (c) (Malawi).
65. S. 54 (d)(Zambia); S. 60 (d) (Malawi).
66. For the exercise of the prerogative power in Britain, 

soe Wade and Phillips, op.cit,.pp. 317 “319; M a r s h a l l  

G. "Parliament and the Prerogative of Msrcy" (1961) 
Public Law 3; Brett, P. "Condi&ional Pardons and
the CoKinutacion of Death Sentences" (20 M.L.R, 131) *

67. See Bxparte Garland. 4 Wall 333, 330 (U.S. 1067)* In 
the same case it was also held that a pardon can 
only te granted for a completed offence and not for 
one contemplated or still to be comiittdd'*.



The reason why the power to pardon an unconvicted offender

was not included in the Constitutions of Zambia and Malawi may he 

traced to the practice in Britain todey, Although an offender 

can be pardoned at ary time there, in practice, today, the prero

gative is only exercised by the sovereign after conviction and 

sentence"(68)„ The Colonial Office draftsmen apparently, there

fore, decfid v, to provide for powers equal to those currently 

exercised and practised in Britain rather than those possessed by

the Crown in theory. Their draft provisions on this subject . ' 

in the I 964. Constitution of Malawi were included in the present 

Constitution with only minor alterations(69)» The amission 

of this power is also found in the British granted Constitutions 

ofs for instance, Botswana^), Kerya(7l), Trinidad and Tobago(72)s 

Mauritius(73), Barbados (74-), Jamaica(75) and Swaziland(76) and 

in the self-granted Constitutions of Tanzania(77) and India(78).

The Constitutions of Uganda(79), Ghana(SO), Sierra Leone (8l) and 

Malta(82) have wording which may be interpreted as including

pardons before conviction, While the Constitutions of the countries

first given above provide that the President or the Governor-Gene

ral or the King may "grant to any person convicted of ary offence

a pardon, either free or subject to lawful conditions”, those of

the latter countries provide that the President or the Governor-

General msy "grant to any person concerned in(83) or convicted of

ary offence a pardon, either free or aubject to lawful conditions11 c.

The words — iaee. ’'concerned in" — are not in the Constitutions of

the other countries mentioned above* These words seem to cover 

even pardons before conviction

572

68* Made and Phillips? op« cit*» p*317® 
69» See 8*72(1) of the 1964- Constitution* 

70^ S. 54*
71* S.88*
72, Sa 70»

73* S.75*
74* SL7S,.
75* S.-90*
76*. S. 92..

S,22. .
78*. Article 72*

79*. Article 73,
80, Article 50« ’
81,. S,70*
82, So-94̂  .
83* Italics supplied*



It has been mentioned above that a Hoad of State does 

not require a provision in the Constitution to exercise the 

prerogative of mercy, Can the President in Zambia and Malawi, 

therefore, use his residual power to pardon unconvicted 

persons in spite of the absence of such power and the 

enumeration of the other powers in the Constitution? The 

answer should te in tho negative, -which would be in accord

ance with 'the law laid down in Attorney-General v, De Keyser's
_ Mi \ ----- ------------- --- —
irtoyal Hotel. °  It was decided in that case that where a

statute- covered the field of a prerogative, the power could 

"cnly to exorcised in accordance with the statute. The 

President in Zambia and Malawi cannot, therefore, exercise 

powrs of mercy which are not found in the constitutional 

provisions spoiling out his powers on this subject.

If  the interpretation given above of the powers of 

morcy of the President in Zambia andMalawi is correct, then 

the President is seriously handicapped. He cannot, for 

instance, grant amnesty to persons who have committed 

offences, say against the State, but have repented and are 

seeking reconciliation. Such persons would have to be 

charged and convicted first before he could pardon then. 

Alternatively, Parliament could te persuaded to enact a law 

freeing such persons from liability or the Director of Public 

Prosecutions could be persuaded not to prosecute.

In Britain the prerogative of mercy is exorcised on the

recojiuondation of the Hone Secretary. In fact, the Home -

Secretary  decides and the Queen only gives the decision the

formality it requires before hecoming effective. Before making

the roc crane ndation the Homo Secretary may refer the petition

for mercy to the courts to advise him on the viiole case or on

specific points. In the older members of the Commonwealth

the Governor-General exercises the power on the advice of his

Council - i,e , the Cabinet, In the United States the

President may consult others if necessary but he is not under

any obligation to do so. In the new Commonwealth countries

the traditional practice of the Governor or Governor-General

exercising the power in Council has been abandoned, in most cases

in favour of tho Governor-General or the President or the

King acting on the advice of a coiisnittee of specially

appointed persons,

“ 1 1 ...................... ..............................."TT--—------

(1920) A,C. 500, The prerogative is, however, merely 
suspended while the statute is in operation. As soon 
as the statute is repealed it becoces resuscitated.

35* See Slhe Queon v. Podola (i960) 1 Q, B, 325.



14,
Ihe Cofiiaittoes bear different names e,g. "Advisory Committee

(06)
on the Prerogative of Mercy. " Committee on the 

Prerogative of Msrcy, " ° "Pardons CoJrraittee on Prerogative 

of and " Comission on the Prerogative of Mbrcyi'^^

Ifcmborship of the Committees differ fron country to country.

In Jamaica and Barbados the Governor-C-eneral acts on the

advice of the British Privy Council^^whilc in Ghana the
-  (91)
President aces on the advice of the Council of State,

In Zambia and Ifelawi the Advisory Committee on the

Prerogative of Ifcrcy consists of such persons as nay be
" (92)

appo Jilted by the President. Different persons nay be

appointed for cases arising fron ordinary courts and those
' (93)

insing from courts-martial. The Heaters are appointed

574

a

at the President’s pleasure, The President, refers to

tho Committee all those cases in -which he nay want to exercise
(95)

the prerogative of mercy, All death sentences oust be

referred to tho Committee. In Zambia it is specifically

provided that whenever the President is present at the
(97)

Comitteo's nsotings he presides.

06, Sec e.g, S,55 Constitution of Zambia; Se6l Constitution 
of Malawi; S,55 Constitution of Botswana; Article 74 
Constitution of Uganda; S, ”1 Constitution of Sierra 
Leone; S. :̂ 9 Constitution of Kenya; S. 71 Constitution 
of Trinidad and Tobago.

07. See e.g. S. 92 (2) Constitution 
of Swaziland,

CO, See e.g. S. 07 of the 1966 Constitution of Lesotho,

Of), Soo e.g. S. 75 Constitution of Mauritius.

90. S, 70 Constitution of Barbados; Ss, 90 and 91 
Constitution of Jamaica,

91. Article 50 of the Constitution. The Council of States 
consists of the Prime Minister; f, ho Speaker of the 
National assembly; the Leader of the Opposition; the 
President of the National House of Chiefs; not more than 
four persons each of whom has held tho office of 
President of tho Republic under the Constitution, or 
Chief Justice or Speaker of the National Assoiably, or 
Prii.D Minister and left office not under disreputable
or other circumstances importing moral turpitude; and 
not mre than eight other persons, at least two of 
whom should bo women, and not more than four cf whom 

should te Chiefs - Article (53 (I).

92. S. 55 (1) (Zambia); S. 61 (l) (Malawi).

93. S. 55 (2) (Zambia); S, 61 (2) (Malawi)-

94. S. 55 (3) (Zariia); S. 61 (3) (mlawi), -

95. S. 55 (4) and (5) (Zambia); S. 61 (4; and (5) (Malawi)*

96. S, 55 (4) (Zambia); S. 61 (4) (Mol&vri.).,

97. S. 55 (6) (Zambia).



15. This implies that the Committee could meet in the absence

'of the President, There is no provision in the Constitution 

of Malawi on the attendance or non-attendance of the 

President at the Committee’s mootings.

A comparison of the Comitoes in Zambia and Malawi, on 

the one hand, and those in some Commonwealth countries, on 

the other, shows some significant differences. In both 

Zambia and Malawi the number of lumbers who conprise the 

Committee is not prescribed. This differs from the position

in Zambia and Malawi is not restricted in his choicc of 

members, There is nothing in the constitution preventing 

the President froa appointing Ministers, Members of the 

National Assembly or other persons to the Committee. Ihis 

absence of restriction is also found in Mauritius where the 

Governor-General appoints the Members in his own discretion 

and not on the advice of the Prime Minis ter In Trinidad

and Tobago the six members include a Minister (who acts as 

Chairman) and the Attorney-General, In Botswana the

three members are a Minister or the Vice-President, the 

Attorney-General and a medical practititoner qualified to 

practise in Botswana, In Kenya the membership includes

the Minister responsible for justice (who acts as Chairman)*- 

at least two other Ministers, the Attorney-General and a 

medical practitioner qualified to practise in Kenya.

In Uganda the Attorney-General is the Chairman of the 

Committee and the other nine members are chosen from 

persons who are not Members of the National Assembly or of 

a District Council. ^ 2 )  ^  pOSit,ion in Zambia and Malawi

should also be contrasted with the position in Sierra Leone 

where the entire comittee is composed of Catn.net Ministers 

appointed by the Governor-General on the advice of the 

Prime Minister*

93, See S,71 of the Constitution.
99. See S.55 (3) of the Constitution,
100. See S. 89 of the Constitution as amended ty Act 28 

of 1964.
101. See S. 75 (2) of the Constitution,
102. See iirticle 75 of the Constitution.
103. See S, 92 (2) of the Constitution,
1C4, See S. 71 of the Constitution,
105, See S.55 (l) of the Constitution.
106, See S. 09 as amended by Act 23 of 1964.
107, See Article 75 of the Constitution.
10&. S. 75 (2) of the Constitution.
109. S. 72- of the Constitution,
110, S. 55 (l) of the Consfcitutimn,,

Tobago the maximum membership is six, In Botswana and

Mauritius the membership is three, In Konya the mininxua

membership is five and the maximum is seven. In Uganda

the Comittee has ten members Secondly, the President
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5. Creation and Abolition of Offices

In both Zambia ancl Malawi the President nay 

constitute and abolish offices, This power is, however, 

subject to the provision s of the Constitution or those of 

an Act of Parliament to the contrary* A similar situation 

exists in Britain where the Queen constitucs and abolishes 

officei^'^subject to lii.dts.tion of that power by Acts of 

Parliament. This position nay be compared with that 

obtaining in the United States. There,, Congress establishes 

and abolishes offices and the President, with the consent of 

the Senate, appoints the personnel to such offices 

Madison defined the position as follows: "The powers

relative to offices are partly legislative and partly 

executive. 'Jhe Legislature creates the office, defines the 

powers, limits its duration, and annexes a compensation.

This done, the legislative power ceases. They ought to have 

nothing to do with designating the nan to fill ’the office n^-^) 

Article 11, Section 2, however, empowers Congress to vest by 

law "the Appointment of such inferior officers, as they think 

proper, in the President alone, in the Courts of Law or in 

the Heads of Departments,11 Congress has used this provision 

to empower the President to create offices despite doub-’ on 

the legality of such delegati&n^'1 This has been done both 

in wartime and in peacetime. Although the President cannot 

create offices he can appoint personal emissaries to under*- 

take certain missions for him or commissions to advise him 

in his work. Such appointments do not amount to offices in 

terms of the Constitution^"^^

113, "The King of GVeat Britain is emphatically and truly 
styled the fountain- of honour,. Ho not only appoints to 
all offices, but can create offices !l - Hamilton,
I%e Federalist, No. 69, as quoted in Schwartz, op.cit., 
Vol. 11, p.'"40. “

114, Article 11, Section 2, of the Constitution provides
that the President "shall nominate, ^nd by and with the 
Advice and Consent of the Senate, snail appoint Ambassai- 
dors, other public Ministers and Consuls, Judges of the 
Supreme Court, and all other officers of the United . 
States, whose Appointments are not herein otherwise 
provided for, ancl which shall be established by law,11 ^

115, Qnffced . in Myers v. United States, 272 U ,5,52^120 (1926)i
116, '"Though there is no judicial authority on the subject, 

one wonders - whether such delegation to the Fresident 
should be upheld in time of peace „ Tho establishment of ' 
‘offices1 is assigned ty the Constitution to the Congress, 
To permit such power to be transferred to the extent dejne 
in the Itecovery Act is to countenance a concentration bf 
the power both to create and appoint offices in the exec
utive. "-Schwarts, op. cit. , Vole 11, po42- The Notional 
Recovery Industrial Act of 1933 authorized the President 
to create the Federal Emergency .vlmjni strati on of Public's. 
Works to be headed ty an Administrator and to "establish 
such agencies..to appoint without regsid to the civi'b. 
service laws, such officers and employees., as ho may find 
necessary" and to prescribe their authority, duties and 
compensation - Sec ibid., pp,42-43, -V4Y- Soc also pp. , 
205-2®.



The President of the United States cannot ̂ abolish an 

office that was not created by him. He can only abolish"those 

offices created ty him on delegation ty Congress. Those 

created ty Congress can only be abolished by Congress, Ihe 

same position applies in Zambia and Malawi where an office is 

created by the Constitution or by an Act of Parliament,

Because the President has no legislative power to repeal 

provisions of the Constitution or of an Act of Parliament, 

he cannot abolish such office. He can, however, dismiss the 

holders of such office subject to tho provisions of the 

Constitution or the net. In the United States it has been 

accepted that although the President requires the consent of 

the Senate in making appointments to offices (except in 

those cases where he has been given full powers), in dis

missing the appointees he does not require tho concurrence 

of the Senate.

6. Prerogative Powers.,

Blacks tone defined prerogative as that ,:spccial pre

eminence which the King hath, over and above all other 

persons,, and out of the ordinary course of the Common law, in 

right of his legal right i,! The stubborn Stuart.Kinr ^

took an extreme view of their prerogative powers. In an 

address from the throne in 1609 James 1 declared:

"If  you will consider the attributes to God, you 
shall see how they agree in the person of the 

King, God hath power to create or destroy, kake 
or unmake at his pleasure, to give life or send 
death, to judge all and to be judged nor 
accountable to none. Kings make and unmake 
their subjects; they have power of raising and 
casting down; of life and death..and mate of 
their subjects like men at the chess11 (119 )

Ihe Stuarts saw In royal prerogative a nsans of doing whatever

they wanted to do. The Courts, although more restrained than

the Stuarts, accepted prerogative power as being very wide and

almost without limits. In the celebrated case of Bex v,

Hampden, popularly known as the Case af Ship Money, t.ie ^

Court described prerogative power as powsr "innate in the ’

person of an absolute King, and in the person of the King?'

of England, .the majestical right, and power of a free

monarch,11 >■:

U7« In Employers Group of Motor Freight Carriers v. National
War Labour Board, 143 F. 2nd 145~DTC,Cir. 1944? a case
concerning a presidentially croated War Agency, it was 
held that because the Board was only advisory, members

. ship of it was not an office under the Constitution,
117af 1 Blacks tone, Commentaries, 232. ‘
118, See the leading cases of Myers v. United States. 272 U*S, 

52,117 (l926)p Humphrey^ Bxocutor v. United States.295 
U,S,602, 629 (1935) : Vfciner vV lJrXted Stages .357" A* S.349* 
351 (195^), See also Schwartz, op. cit. . Vol.lI,pp,47«56.,

119, Quoted in Bowen. The Lion and the rrhrons» (1937), P»313 bufc
quoted here.-! as i ‘\ Schvr-rtz, it'v;1 , P. ^6;;57........... ..............



Ihe destruction of tho protensions'of the Stuarts and 

the evolution of the monarchy into the constitutional position 

it is today has shaped prerogative power in Britain fron an 

instrument of tyranny into one of smooth govemraent, exercised, 

except in very few exceptions (such as the choice of the 

Prims Minister) by the government of tho day. The Powers based 

on prerogative are still, however, very intensive. What has 

only changed is the node of exercising then. Ministers 

exercise then on behalf of tho Queen.

Although of monarchical origin and nature, prerogative 

power has found its way into the presidential system of 

Government, Even the Americans who tried to cut themselves 

completely fron anything resembling monarchical powers have 

found it impossible to deny the President a3 Head of State, 

certain inherent powers which ho can exercise under certain 

circumstances^*^

Ihe inadequacy of written Constitutions necessitate 

the acceptance of prerogative power in order to deal with 

aspects of government not covered in the Constitution or 

Acts of Parliament. In Zambia and Malawi, unlike in the 

United States where the Constitution is silent on prerogative, 

the President is specifically authorized to exercise 

prerogative powers, Soction 10 of the Zambia Independence 

Order provides: "Whore under any law in force in Northern

Bhodesia immediately before the comencoment of this Order any 

prerogative or privileges are vested in Her Majesty those 

prerogatives and privileges, shall from the corrnencemont of 

this Order, vest in the President." Section 10 of the 

Republic of Malawi Constitution Act states: "Whore under any 

existing law, constitutional custom or convent!- n any 

prerogatives or privileges aro vested in Her Majesty in 

respect of Malawi or in the Governor-General on behalf of Her 

Majesty, they shall with effect from the appointed day vest 

in the President and, subject to the provisions of the 

Constitution or any other law, the President shall have power 

to do all things necessary for the exercise thereof.11 These 

two sections wore intended to enable the President to exercise 

powers not enumerated in the Constitution but which on the 

date of coming into operation of the Constitution could be 

exercised as prerogative.

120, 3 Howell's State Trials 026, 101?, 1099 (1637).
121, Sec Schwartz, op.cit. Vol. 11., pp.56-05 for an 

excellent discussion of the prerogative powers of the 
President of the United States. Soe also the incon
clusive but far-reaching case of Youngstown Steel &
Tube Co. y. Sawyer. 343 U .S .579 (1952) popularly known 
as the Steel Seizure Case. See Schwarts, ibid.. for an 
analysis of the case and references to it in connection 
with various aspects of prerogative pov®r.



It was dear that the field of prerogative power in Zambia 

ancl Malawi would bo small because most of what are pre

rogative powsrs in Britain had toon included in the 

Constitution or wore already contained in other legislation. 

These included such important matters as sumoning, 

prorogation and dissolution of Parliament; assenting or 

withholding of assent to Bills; exercise of the power of 

mercy; appointment of Ministers, etc. It was also clear, 

however, that the Constitution and c-ther legislation could 

not cover a11 the powers which the Head of State might 

exercise under certain conditions. Prerogative power was, 

therefore, necessary.

One important field in v îich powers of the President,

in both Zambia and Malawi, are not spelt out or fully spelt

out in tho Constitution, is foreign affairs. While the

Constitution of I'felawi mentions accreditation, receiving and

recognition of ambassadors and othor diplomatic officers as
( 122)

some of the functions of the President, ' that  of Zambia does 

not. Both constitutions say nothing about the President’s 

power to conclude treaties and to declare war. Ihese powers 

arc left to prerogative and corns under Sections 12 and 10 

respectively as prerogative powers exercised by the Queen 

before the coming into qjeration of the Constitution,

While foreign affairs may be the most fertile

ground in Zambia and Malawi for the President's exercise of

prerogative powers,, this does not mean the powers do not
(123)

exist in respect of internal affairs. It has not been

found easy to map out the extent of prerogative power. Its 

content cannot be precisely defined. To return to Black- 

stone ’s definition, prerogative is "that special pre-eminence 

which the King hath, over and above all other persons, and 

out of the ordinary course of tho cocraon law, in right of 

his legal dignity, The definition no doubt contains

more than what is inherent in the position of a presidential 

Head of State of a country with a written Constitution but 

one important thing emerges from it which applies even to 

Presidents - i. o, the pre-eminence of the Head of State over 

and above all other persons in the country. As Head of State 

the President in Zambia and Malawi is the embodiment of the 

nation. He is its protector and tho guardian of its 

Constitution, institutions and territorial independence and 

integrity. ’

122* S, C (2) (b) and (c).

123« For instance, the conferring of honours in Zambia is 
a matter of prerogative,

124. 1 Blackstono, Commentaries. 232,



In fl oitx) 0ons tAtutions tho36 rosponslMUties arc speclc-lly ' 

entrusted to hiia^^but it Is not nccessary to clo so . . 

specifically,, Hie President assumes then ty virtue of 

his office. < It is common practice to include in the oath 

of the Head of State that he shall preserve and defend the 

Constitution,

The role of the President as guardian and protector

of the nation and its institutions and territory gives him,

in-both Zaubia and Malawi (as in other countries), some

powers and functions which cannot be precisely enumerated

or defined. It remains to be seen whether the present

Presidents of Zambia and Malawi or future Presidents will

follow the Alexander Hamilton and Theodore Roosevelt or the

William Taft theories of presidential power. Hamilton

wrote: "The general doctrine of our Constitution (the United

States Constitution). . . .is, that the EXECUTIVE POWER of the

nation is vested in the President; subject only to the

exceptions and Qualifications which are expressed in the 
( 127)

instruments ' '  This means that the President can do 

anything for the good of the nation, which is not prohibited 

by the Constitution. Theodore Roosevelt advocated the 

"stewardship theory^ which he later explained as follows

"I'-'y view was that (the President) was a steward of 
the people bound actively and affirmatively to do 
all he could for the people...I decline to adopt 
the view that what was imperatively necessary for 
the Nation could not be done by the President unless 
he could find some specific authorization to do i t " (120)

125. See e.g. the Constitutions of France (Art. 5 ); Chad 

(Art, 5)j Mauritania (Art, 11) j Senegal (Art, 36); 
and Cameroon (Art, 0)„

126 . TJae oath talasn by the President of Malawi, for
instance*reads: " I . . . , , ,  do solemnly swear that I will
Will and truly perform tho functions of the high 
office of President of the Republic of Malawi, and that 
I will preserve and defend the Constitution, and that
I will do right to all manner of people according to 
law without fear or favour, affection or ill-will. So 
lie Ip me God,11 - S.17 (l) (Malawi). Italics supplied,

127. 7 Works of Alexander Hamilton. %  (Hamilton Ed* IO5I) 
as quoted ty .Schwartz, op.cit., Vol, 11, p, 59.

120. Roosevelt, I.. Autobiography, 372 (1914) ̂  as quoted, 
ibid.



no ar^uo 1 that ‘hxocutivo ..over was United only by spooific

restrictions anti prchilitions appearing in the Gonstituticn

or iaposed by Congress under its constitutional powrs" and

that it was net only tho President's right " but his duty to

do anything that the needs of the Nation demanded unless

such action was forbidden ly the Constitution or by the £awE?̂

This theory was followed Ly later Presidents, particularly

i-alscn, Franklin Roosevelt, Tnr.ian and Kennedy, It was,

hovwver, attacked Ly Theodora Roosevelt's Laao liate successor,

Willian Taft, He rejocto 1 the views that the President had

any "undefined rosiduuu of power which he can exorcise because

it soe.:s to hin to Lo in the pullic interest” j.je described

(131)
Roosevelt's theory as ‘'unsafe11 and put his own view in 

these xvordst "The true view of the Executive function is, as

I conceive it, that tho President can exercise no power which 

cannot Lo fairly and reasonably traced to so.ae specific grant

of power or justly implied and incluLed within such express

■ , , .a • „ (I32)
ffrpjvG as proper and necessary to its exorcise I,1

The Lei ate is still ne t settled in the United States.

II A Century and a half of partisan debate and scholarly

speculation yields no net result but only supplies qore or less

apt quotations fro..; respected sources on each silo of any
( *1

question, They largely cancel each othorj1 Howevei

once it is accepted that the President is the e;.;badiaent of 

the nation and the protector and guardian of its Constitution, 

institutions, independence and territorial integrity, it 

bocoaes difficult to disagree with the theories of Hacdlton 

and Roosevelt, i-ji ill-.lefinod, though obviously linited, 

rosiduun of power is necessary to discharge these responsibiL*. 

ities, Holders of the office aiay differ in their use of 

the residuum Lut it remains, Locke's state;-ient; “He that 

will look into the history of England will find that prerog

ative was always largest in the hands of our wisest and best 

princes, " ^ '^ h a s  nutatis mutandis  ̂proved to be true of the 

United States and should equally be so in Zaabia and Malawi* 

Such Presidents as Washington, Lincoln, Wilson and Franklin 

Roosevelt e^loyecl the residual povers without hesitation. 

President Kaunda (of Zaubia) and President Banda(of lfolav$t), 

because they are hailed as the liberators of their respective 

countries,, can use wide powers without ouch opposition, if. any, 

in the country.

129, _lbid.

130* Taft, Our Chief Magistrate and His Powers (1925 Ed^J. / 
p, 140, as quoted, ibid,

131, P. 1 hU, as quoted., ibid, -

132, pp. 139 - 140 as quoted, ibid. (
133, Justice Jackson in the Steel Seizure Case, at 63

134, Locko, Two Treaties of Government. Ss, 160,
‘:X



22, In conclusion it should bo pointed out that although 1

wll executive pow3r is vested in the President to be exurcisod 

by hir.i (subjoct to tho previsions of the Constitution) 

directly or throurh officers subordinate to h ii^^b o th  the 

Constitution of Zambia and that of Malawi specifically state 

that "nothinr,. .shall prevent Parliament fron conferring(^36) 

functions on persons or authorities other than tho President I1

B* ME VICE - PRESIDENT. THE PHESIDEiffLJ, CCMMISSIfflJ AND 

IliE PRESIDENTIAL C0U1ICIL.

"His superfluous Excellency" .wis the title su^'estcd.

for tho Vice-President of the United States ty one delu^ate .

ao the Philadelphia Convention after another delegate had

suggested that the President should be addressed as "His 
' (137)

Excellency", This was because some of the delegates had

argued against the inclusion of such an office and ‘the office,

when finally included, had not beon driven any specific

functions while the President functioned, ^ ^ ^ e x c e p t  that

the holder of the office would bo the Presidont of ‘the 
(13'')

Senate, Tho President is, therefore, not under any

obligation to give hin work. In practice, howvvor, the 

President uses the services of the Vice-President extensively, 

particularly in foreign affairs, but he cannot make bin head 

of any of the State Departments vhich under tho Constitution 

are supposed to bo under officers styled "HeacSof Departments"

—■ i,Q , tho ui'-ht Secretaries, the Attorney-General and the 

Postmas ter-Genoral,

Tho position of the Vice-President in Zantia is quite 

different. The Constitution provides that "the Vice-President 

shall be the principal assistant of the President in the 

discharge of his executive functions and the leader of 

rovernraent business in tho National Assembly11 and that he 

"shall be responsible, under the directions of the President 

for such business of the Government of Zambia (inludin,;; the 

administration of any department of Government) as the 

President nay assign to him.11

135. S, 4C (1) Uaabia); S . 47 (l)(Malawi).
136. S, 4C (3) Uambia); S .47 (2 )(Malawi).
137. Corwin, The President: Office and Powers 4th 3d,1957)

P .60, as quoted by Schwartz, au.cit.. Vol. 11, p. 15*
From that day, the Vice-Presidency has been a constant 
thorn of disparagement - ibid.

137a. While article 3o, Section 1, of the Constitution
provided that "in caso of the Removal of the President 
fron office, or of his Death, Re sir-nation, or liability 
to discharge the powers and duties of the said office, 
tho same shall devolve on the Vice-President.,", no 
function other than that of presidency of the Senate was 
fdven to the Vice-President viiile the Presidont functioned, 

13C, Article 1, Section 3, of the Constitution..

141. S. 50 Uo,.lia).



Iho President is obliged to use the services of the Vice-* 

President, but he is not obliged to five him a Government 

department Because he is tho leader of government

business in the National Assembly, the Vice-President 

cocnands grer.t influence both in the Assembly and in the 

Cabinet.

In addition to the functions mentioned above, tho 

Vice-President has tho duty/ic^ for the President Wien the 

latter is ill or absent^^'^ If the President dies, resigns 

or is reiaoved he succeods to tho office This cannot,

however, be taken as -part of the Vice-President's functions 

since at that stage he ceases to be Vice-President. The 

tficc-Prosident's powers when acting for the President depend 

on the President and the circumstances that make him unable 

to perform his functions. Where the President intends to be 

absent from the country or becomes ill -without losing the 

ability to assign his functions to the Vice-President, the 

latter does not auto:aa tic ally act in his stead. Do fore 

acting he must be authorized by the President in writing to 

exercise such functions of the office as are specified in 

the document of authorization^*''^ Any exercise of a power 

outside tho docufcant of authorization would be unconstitut

ional, fJhe fact that his powers depend

on authorization makes them uncertain, Ihey vary according 

to what the President is prepared to authorize on each 

occasion. It is proLat:le that in such delegation the Vice

President would, rarely, if  ever, te authorized to dissolve, ' 

prorogue or summon Parliament or to dismiss or appoint 

Ministers, ji question that nay be asked, is whether the 

President is under obligation whenever he goes abroad or is 

ill to authorize the Vice-President to perform some of his 

functions. The wording of the relevant provision seems not 

to place him under obligation.

142. i-'ihile ■ Reuben Kananga was Vice-President he was not 
assigned a department. He assisted the President in 
his .nany functions. When Kapwepwe assumed the Vice
Presidency, he was also made responsible for finance - 

sec Constitution (Amendment) (No,2) Act, 1969 (Act' No,
2 of 1969) enacted to make reference to "Minister" 
under Chapter Vlll of the Constitution (concerning 
Finance) apply also to "the Vice President. After 
Kapwepwe had tendered his resignation from the Vice- 
Pro side niiy and all other responsibilities, financial 
responsibility was given to another Minister but the 
President did not accept KapwepwD 's resignation from 
the Vice-Presidency,

143 • S. 3‘j (felawi),

144. S. 37,

145. S. 3U, Tho authorization cones to an end when the 
President revokes it - S, 3^ (3),



It reads: "Whenever the President is absent from Zambia or 

considers it desirable so to do by reason of illness or any 

other cause he may by directions in writing, authorise the 

Vice-President to discharge such of the functions of the 

office of President as he may specify.11 Even if  this

■wording is permissive, in practice it is unthinkable that 

the President could go abroad for a long period without ■ 

authorizing the Vice-President to act for him. It would ’ 

lead to paralysis of the administration. Another aspect to 

be looked at is whether the President, since the word "may11 

is used, could authorize a Minister and not the Vice-President 

to act for him. It is submitted that the President cannot 

do so unless the Vice-President is unable to act. Chce the 

President decides to authorize a person to act for him, that 

person must be the Vice-President unless he is unable to 

act because of absence, illness or any other cause. Section 

3o (2) which deals with the assumption of the President's 

duties by the Vice-President while the former is incapacitated 

in such a manner as to be unable to authorize the latter, 

makes the position clear by stating that a Minister would 

only assume the functions of the President i f  there is no 

Vice-President or if  the Vice - President is absent from 

Zambia or is by reason of physical or mental infirmity unable 

to perform the functions.

The position that the Vice-President only exercises 

those functions which he has been authorized to perform 

during the President's absence or illness also obtains in 

Kenyi^^and Botswana^ ’̂ ^■vvhere the wording of the relevant 

provisions of the Constitution is similar to that of the 

Constitution of Zambia, In the United States the authoriza

tion is complicated by the uncertainty on whether the Vice

President, in terms of the Constitution, acts for the 

President or assumes the office of President. This has 

resulted in anomalous situations. During President Wilson’s 

illness his family and entourage exercised his functioni^*'^ 

During the illnesses of President Garfield and President 

Eisenhower the Cabinet and not the Vice-President acted in 

each c a s e , ^ ^  In 1953 President Eisenhower, however, con*, 

eluded an agreement with his Vice-President to enable him 

to act during the former's absence or illness,

146. S.33 (l) (Zambia). Italics supplied,

147. S.33 D, of the Constitution as introduced by the
Constitution of Kerya (Amendment No. 2) Act, 1963 
(Act No, 45 of I 9 6 0 . _

14w. S. 37 (l) of the Constitution.

149. Schwartz, op.cit., Vol. 11, p. 10,

150. Ibid.

151. Ibid.. p. 19,



25» .President Kennedy made a similar agreement with his Vice

President in 1 9 6 1 ^ ^ ^  These agreements assured the 

President that the Vice-President would only be acting and 

not succeeding to the office of President,

The Zambian provision could also be compared with the

provisions of the Constitutions of Uganda,Tanzania and India,

The Constitutions of Uganda and Tanzania do not state that

the President should authorize the Vice-President before the

latter can act. They merely provide that i f  the President is

absent or ill, his functions shall be performed by the 
(153)

Vice-President, This can only mean that the Vice-President

assumes all the powers in that case. The Constitution of 

India, on the other hand, makes it clear that the Vice-President 

when acting exercises all the powers of the President, Article 

65 (2) states that "viien the President is unable to discharge 

his functions owing to absence or illness or any other cause, 

the Vico-President shall discharge his functions until the 

date on which the President resumes his duties," Section 65

(3) then adds that "the Vice-President shall, during, and in 

respect of, the period -while he is so acting as, or discharging 

the functions of, President, have all the powers and immunities 

of tho President and te entitled to such emoluments, allowances 

and privileges,,.," This position also obtains in other 

countries with constitutional Presidents whose functions, 

when absent or ill, are performed by the Vice-President or 

Speaker of the Senate or House of Assembly, Further, it 

obtains in those Commonwealth countries where the Queen is 

represented by Governor-Gonerals, In such countries the 

Chief Justice usually acts as Governor-General during the 

absence of the Governor-General and while so acting exercises

all the powers of tho Governor-General, The reason why there

is no limitation on the powers of a constitutional Vice - 

President or Acting Governor-General is no doubt that he acts 

on the advice of the Government,

The third situation in which the Vice-President in 

Zambia may act for the President is when the latter is

physically or mentally too ill to assign his duties in

writing to him. In that case the Vice-President assumes the 

President's functions without being authorized by the 

President but on the strength of a certificate issued by the 

Chief Justico stating that the President is unable to discharge 

his functions because of mental or physical infirmity^

The certificate of the Chief Justice under this provision 

should be distinguished from that which he issues to remove 

the President from office after the Board has reported that 

he (the President) has become so incapacitated as to be unable 

to continue in office. That certificate terminates the 

President's tern of office, '

-5^

.For tnritof; on ...-
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whose effect canes to an end as soon as tho Proaident (155) 

notifies his intention to as^furo the xUnotions of his office.

While the Vice-President, Wien authorized to act ty tho 

President^ exercises only those powers specified in  the 

document of authorisation, assuoos functionSi without

authorisation by the President but on the strength’:*'*#** 

.certificate issued by the Chief Justice, he exercises all . 

powers of the. President except that of dissolving Parlia^rrl^*

/is pointed out in the previous Chapter, the functions 

which in Zambia are perforated by the Vice-President whilo the 

President is absent or i l l  are, in Malawi., perforated by a 

Presidential Goaciission or Presidential Council, depending 

on the circumstances* I f  the President is i l l  or is absenfc 

from the Itepublic or is prevented by any other cause fron 

carrying out his functions, he nay, by directions in  writing* 

appoint three Cabinet Ministers to act as a Presidential 

Commissibn and perform such functions of the office of ^ 6 )  

President as nay be specified in the document of authorization* 

Ihe Comission cannot te given the pover to dissolve Parlia~

a Presidential Conraission and not to a Vice-President, tho 

wording of the provision, is  similar to that of the 

Constitution of Zambia. Th,e President in Malavd seeds equally 

not to ba under any obligation to appoint a Presidential 

Commission since the word H&ay" is usedi'*"'^ In practice, 

of course* the President normally appoints a Presidential 

Comc&ssion, Ihe President appoints the Chairman of the 

Cosoission and may specify that the chairmanship shall 

rotate between the Ifcmbersf^^ The Cocirdssion nay ac$ ty 

any two of its members; Its functions and existence 

come to an end viien the Presidont resumes his functions 

The acts of the Comaission could, howcrvor, be revoted or \ . 

varied ty the President within thirty days of his 

resumption of dutyP"^^ The President can, therefore, annul ,, 

for instance, assent given to a Bill ty the Goimission, The 

President of Zambia cannot do the same to acts of his Vic©~ 

Prosident,

I f  the office of President becomes vacant while a 

r * ’  ̂  ̂- it  continues until a Presidential

clear, whether the .Coc*nissionfs powers continue to be based 

on the document of authorization or on Section 15 (6) of 

the Goretitution which states;

that in  Malawi the authorization is made to

During that period, it is not

Footnotes 152 to 162 found on page 2 % ^



152, Ibid,. Note 06 of Chapter 9. For a critical coiment 
on the erroneous interpretation given to the 
Constitution that the Vice-President succeeds to the 
office, sec pp. 17  - 25.

153* Article 79 (2) Constitution of Uganda; S,9 (l)
Constitution of Tanzania, In Tanzania the First Vice- 
Prcsidcnt in his absence the Second Vice-President and 
in the absence of both, a Minister, acts,

154* S.30 (2) (a) and (4 )(a). If tho Vice-President is
unable to act bocauso of absence or illness, the Cabinet 
appoints one of their number - S.30 (2)(b), Although 
it is not specifically so mentioned the appointment of 
such Minister must*no doubt come to an end as soon as 
the Vice - President is able to act, Conjrare this with 
the position in Tanzania where the Constitution 
specifically provides that a Minister other than the 
First Vice-President e:xjercises functions until a 
Minister with prior right is able to act. This mean.® 
that the Vice-President or any other Minister must 
give way to the First Vice-President; any other 
Minister must give way to the Second Vice-President in 
the absence of the First Vice-President; and any 
other Minister appointed by the Cabinet nust give way 
to the Minister appointed by tho President to act 
because of the inability to do so of the First and 
Second Vice-President and who was not able to do so 
at the tine of his appointment, enabling the Cabinet 
thereby to appoint one of their number - S. 9 (l) of 
the Constitution,

155. S.30 (3) and (4) (Zambia).

156* S. 30 (2), Where a Minister acts, in addition to
be.’ ig unable to dissolve Parliament, he cannot revoke 
the appointment of the Vice-President, See Chapter 
13 for the reasons why the powers of the Vice - 
President and such a Minister are limited. Identical 
limitations are found in the Constitution of 

Botswana - S. 37 (2),

156 . S, 15 (l) (Malawi).

156a, S. 15 (7).

157, Seo above for a discussion on the Zambian provision,

150, S, 15 (2) (Malawi).

159. S, 15 (3).

160, S, 15 (4).

16l t s, 15 (5 ).

162# S, 15 (6)* . . .
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20, "Whore a Presidential Connn.ss.ion has hpo.n appointed and is

still in toing when a vacancy occurs in the office of

President, then until a Presidential Council is appointed,

tho Presidential Commission shall continue to exercise the 

functions of the office of President. .

• ■ ‘ n accordance with the provisions of this Section!1

If it continues to function on the document of authorization, 

then those functions not included in the document would not 

te performed until after the appointment of a Presidential 

Council, If its authorization terminates with tho death or
/-I / O N

resignation of the President, then until the appointment 

of a Presidential Council it would exercise all the powars 

of tho President except that of dissolution of Farliarx'i it, 

which is prohibited ty the Constitution,

rihe Malawi Presidential Commission has fewsr powers 

than the Presidential Comission which existed under the 

i960 Constitution of Ghanaf^"^ Hie Ghana Presidential 

Commission did not derive its powers from a document of 

authorization. It was a permanent body that assumed all the 

powers of the President when that tec are necessary, Unlike 

the Malawi Commission, however, the Ghana Commission acted 

on the advice of the Cabinet. It, therefore, had the 

powers of a constitutional Head of State, In this respect 

it can bo said that it was weaker than the Malawi 

Commission which has the powers of an executive President in 

those natters which fall within its competence. Like the 

Malawi Commission, the Ghana Comission acted by any two of 

its centers.

Where the President is unable to perfora his functions 

and is unable to appoint a Presidential Comission, a 

Presidential Council^^assunes the functions, Ihe

powers of a Presidential Council aro not limited like those 

of a Presidential Connission. A Presidential Council a3.so 

assunes the duties of the office of President if the President 

dies or resigns or is rejected by the electorate in a bid for 

re-election, until a new President takes over.

163, Under tho law of agency, an agent's authority terminates, 
when the principal dies or changes his status in such a 
manner that his principalship terminates. Hiere are a 
few exceptiong.

164, S. 15 (? )(Malawi),
165, 3, 1CJ of tho i 960 Constitution as amended by S. 2 of the 

Constitution (Amendment) Act, 1964 (Act,- 224 of 1964).
166, For the appointment and composition of a Presidnatial 

Council, see Chapter 13.

167, S. 13 (1) (Malawi).
16£5. S. 13 (2).



c. IHE CABINET AND MISTERS

•Walter Bagehot described the English Cabinet as "a

combining C omit toe - a hyphen -which joins, a buckle which

fastens, the legislative part of the State to the executive

part of the State, In its origin it belongs to the one, in
Cl/, o')

its functions it belongs to tho other,11 ''This can also be 

said of the Cabinet in Zanbia and Malawi. It connects the 

National Assembly and the officers in the various Government 

departments vdio together with the President and the 

Cabinet make up the executive in its wider sense,

I Ihe Cabinet in both Zambia and I-fclawi is responsible

;for advising the President with respect to the policy of the

Government and in such other natters as nay be reffered to ..

it by the Prosidentf'^^ This is the work of the Cabinet

in nost countries. Even in those States where the Head of

State is not also the Head of Governnent, the work of the

Cabinet is still defined as that of advising the sovereign,

Wade and Phillips write about the English Cabinet as follows:

"The Cc'inet consists of those Ministers whon the Princ

Minister invites to join him in tendering advice to the
(171)

sovereign on the government of the country.11 In Malaysia

where the Yang di-Pertuan Mon/? (Head of State) is like the

English CJueen, not the Head of Government, he appoints "a

JuMah Ifcntri (Cabinet of Ministers) to advise hin in the 
L 1 ”  1 ■ (172)
exercise of his functions. 1 ' In India where also the

Head of State (the President) is not the Head of Government

the Cabinet's function is "to aid and advise the President
(173)

in the exercise of his functions," ' '

The difference between the role of the Cabinet of a 

Head of State vho is not also the Head of the Government and 

that of tho Cabinet of/^ead of State who is also the Head of 

Government- ie,therefore, in the effect given to the advice.

In countries with Heads of State who are not also Heads of 

Government the advicc tendered by the Cabinet cannot be 

rejected, 'Ihe Hoad of State oust follow, the advice except 

in a few cases. It is not necessary to mention in the 

Constitution that the President or the Governor-General shall 

act on tho advice of tho Cabinet i f  the relationship between 

the Head of State and the Government is to be based largely 

on the British patter^,

169, The Sh^lish Constitution (London,Kegan.Paul, IG96$P.14*

170 , S.51 (l)(Zambia); S,53 (2) (Malawi).

171* Cb.cit.. p. 191.

172, Article 43 (l) of the Constitution,

173, Article 74 (l) of the Constitution. See also the 
Constitutions of Sierra Leone (S,60, )_j Mauritius 
(S,6l (2))j Canada (S .U )j  and Australia (S.62),
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30, Tho Constitution, of India does not state that the

President must act on the advice of the Cabinet but in

practice ho does follow its advico, Bie Constitutions

of Malaysiij'7^  Sierra Lcone,^17®'Vnlta, Î76 ̂  Canada,(-177'1 
. . (173)
Australia and South Africa, on the other hand,

specifically mention that the sovereign shall act on the
(179)

advice of the Cabinet except in certain cases; In

Zambia and Malawi (and other countries with executive .

Hoads of State) the Cabinet is "advisory" in the true 

sense of the word. In performing his functions the President 

in Zambia and Malawi is net obliged to follow advice tendered 

by any other porsori}0^  This includes advice tendered by 

tho Cabinet,

The weak position of anadvisory Cabinet is best

illustrated by an incident (perhaps apocryphal) at a

meeting of 'the United States Cabinet, After all the

Ministers had voted against his draft Rnancipation

Proclamation, Presidont Lincoln is reported to have said:
(l<3l)

"Seven against; ono for, 3hoy ayos Jpxvt it". The

position of the Cabinet in Zambia and Malawi is not, however,

as weak as that of the United States, While in Zambia

and Malawi the Constitution provides that "the Cabinet shall

bo responsible for advising the President with respect to

u< 
(122)

(102)
tho policies u of tho Government and with respect to such

other blatters as may be referred to it ty the President} 

that of tho United States merely provides that the President 

"nay require the Opinion, in writing, of the principal 

Officer in each of the executive Departments, upon any .
(l04)

Subject relating to the Duties of their respective offices,,11

This "appears to contemplate only that the Presidont is to 

consult each department head separately and individually 

and solely as to matters relating to his respective office,"

174. Articlo 40 (1)*

175- S. 64.
176 , S. 64 (1 ).
17 7 . s. 13 .

17 ri. s, 63.
170a, S .16,
179» E.g» The Governor-General may refuse to dissolve 

Parliament under certain circumstances,
ICO, S. 42 (2 )(Zambia); S. 8 (3 )(Malawi).
131. Schwarts , op^cit. Vol. H ,  p, 39* 
lu2» The Constitution of Zambia uses "policyi1
103. S. 51 (1) (Zambia); S.53 (2) (Malawi),
104. Articlo 11, Section 2, of the Constitution,
125, Schwartz, op.cit,, Vol. 11, p .33. "If  this provision had •M n  

literally complied with, the development of the Cabinet 
as a collegiate executive body could not have taken 
place" - ibid.



~>'L' G\ riatituoi, tv.lly, this places I-juiistoi-s in tho United States

in almost tho sane position as Permanent Secretaries in

Gambia and Malawi, In practice, however, the President and

the Ministers operate on C-.linet linos and this has been

tho case since the days of Gourde Washington, tho first

Presidentl^^ The Bitbinct has, however, less responsibility

than these of Zambia and I'fclavd. Tho Cabinet in ZanLia and

Malawi is specifically entrusted 1 .y the Constitution with

tho responsibility of advising the President on Government

policy. Bio President cannot act without consulting the

Cabinet or receiving advice from it. On the other hand*

because it is specifically entrusted with the task of

advising tho Pro side nt in all blatters of policy, the Cabinet

cannot escape from being part and parcel of Government

policy, Tho Cabinet in Zambia and Malawi is, therefore*

accountable not only to the President but also to the 
(luV)

National *iSsembly and. tho nation* In the United States

the President can dispense with the advice of the Cabinet,

if  he so wishes. Ministers are responsible only to the

President and not to the Congress or the nation although they

r.iay be required to give evidence before Congressional ‘

committees from tine to tiro* "Ihe nsmters of the Cabinet

are 03rely the instruments by •which the policy of their chief

is carried out. They are not accountable to*the Congress,

l.ut only to the President, their master j they nust obey him
(100)

or retire”. ^ Galy tho President is responsible to

the Congress and the nation for all the policies of the 

Government, Ihis relationship between, the President and his 

Cabinet prompted Bryce to write: !b-n American administration 

resembles not so much the Cabinets of England and JYance as 

the group of Ministers who surround the Czar or tho Sultan 

or who executed tlie lidding of a Roman Ehporor like

n ■ r • „(l£i9)0 ons -can tme or Jus 1a.n3.an. 1!

5?L

11)6. "fVom. tho very beginning.. . .  the President has gone
Leyohd the bare organic language and constituted the 
Cabinet a collective organ, both for consultative 
purposes and to give effect to his position as chief 
of the executive branch. Regular meetings of the 
Cabinet were initiated by the first President and have 
over sinco remained a salient feature of the executive 
process11 - ibid pp»3&-39. Per a discussion of the 
Cabinet in tho United States, see ibid., pp. 3&-40» 

lu7. If a Minister (or the Cabinet as a whole) fails to
discharge his functions to the President, tho President 
may dismiss him. If  a Minister (or fche Cabinet) fails 
to discharge his responsibilities to the assembly or 
tho nation, the .nssembly may dismiss him through a vote 

of no confidence, 
lOu. Schwarts, op. cit. , Vol. 11. p. 39.
I."9, 1 Iryce, The iinorican Cqmonvcalth.. (1917 Ed-) P*94.



Ihis cannot Lo said of the Cabinet in Zambia and Malawi, ’

The President cannot easily reject its advice since it 

Lears Host of the criticism levelled against the Govern- 

i:iont. Ministers answer for Government policy both in the 

National Assembly and to the nation. They do so collectively 

and individually, Ihe President cannot, therefore, very 

often reject the Cabinet's advice, force his own measures 

against their will, and then ask then to defend the 

measures and bear whatever criticism is levelled against 

the Governor ntt

The power of the President to reject the advice of the 

Cabinet is, in both Zambia and Malawi, further curtailed in 

practice by the fact that a crisis ensuing from such 

rejection could result in the President's term of office 

being out short by new elections. In the United States the 

President could dismiss his Cabinet without his term of 

office being affected. The whole Cabinet could also resign 

on its urn without affecting the President’s term of office,

Ihe Congress cannot pass a vote of no confidence in the 

President for dismissal or resignation of his cabinet. In 

Zambia resignation or dismissal of the entire Cabinet as 

such does not automatically result in a dissolution of 

Parliament and ndw elections for the President and the National 

.issembly, 3his could, however, be brought about by the 

National Assembly passing a vote of no confidence in tho 

Government, In Malawi it has been seen in Chapter Twalve 

that in such event the President must dissolve Parliament 

within three days of tho v o to i^^  With regard to Zambia 

it has boon mentioned that although the Constitution does 

not state that Parliament must be dissolved after such a vote, 

practicc as copied from Britain would mate dissolution of 

Parliament inevitable,

In both Zambia and Malawi the Cabinet operates on the 

same pattern as the British Cabinet and Cabinets of other 

Commonwealth countries. Cabinet meetings are held frequently. 

At those me..;tings the Ministers discuss policies of the . 

Government, legislation to be introduced and other matters. 

Ministers, it has been seen in Chapter IWslve, are responsible 

for Introducing all Bills initiated ly the Government in the 

National Assembly. Ibis should be contrasted with the position 

in the United States -where Ministers c?nnot introduce 

legislation in either House of Congress0 In both Zambia and 

Malawi the Cabinet can set up as many committees as it finds 

necessary to facilitate its handling of certain matters.

Senior civil servants can be included in such co^xiittees to 

give the Ministers expert advice.



w-a ô i^astox'y -.no or .wro Cjcvormenfc .

departments allocated then by tho President, Occasionally a

Minister without Portfolio nay be appointed to handle such

ratters as the President nay fron time to tine -assign to

hin. Some I'linistors are assisted in thoir departnent^^

one ur uorc Junior Ministers or Parliamentary Secretaries.

i'bst Ministries in botiri countries Lear the familiar nams

that arc also found in other countries, e.g. Foreign Affairsj

Justice; HoJiio or Internal affairs; Information;

i^ricu’lturo; Finance; Commerce and Industry; Education;

Local Government; Labour; Transport; Mines, Occasionally

some odd Ministries have boen crcatod. An example of such
(193)

Ministries is Zambia's Ministry of National Guidance.

Unlike in tho United States where the number of departments 

is United and the ne;aes are specified by a law of Congress, 

in Zambia and Malawi there is no limit to the number of 

departments "that nay be created and their names are not 

governed by law. In Zambia, however, the number of 

Ministers is limited to fourteefi^^but scores of departments 

could be created to be manned by the fourteen Minister.

The President, in both Zambia and Malawi, can create and 

abolish Ministries at any time. Ministers can also be moved 

fron one Ministry to another.

190®- S»45(4 ) (Malavi)^See also Chapter 12. 191* See Chapter 12.

192, S .51 (3) (Zambia); 3, 49 (3 )(Malawi),

193, This Ministry has been a subject of much criticism 
because of the vagueness of its functions.

194, S. 44- (1) (Zambia).



34. b)* iHjli SlsGi^l.gd iti i Iuj Cj.i-ll’IJKii 'Liig Sib C j . J j " ' "

- ID THE GOVERNMENT •

In Kalawi the Soc rotary to tho Catinot is in charge m£

i (3 95)
the Cabinet office. Ho is responsible, in accordance •

■with such instructions as may bo given by the President, for

arranging the business for, and keeping the minutes of,

the Cabinet and for conveying tho decisions of the Cabinet

to tho ai-propriato persons or authorities Tho President

(197)
could entrust other functions to hin, The Secretaiy -

General to the Government of Zanbia is also in charge of

tho Cabinet office end is responsible, in accordance with

such instructions as lacy to given by tho President, for

arranging tho business for, and keeping the minutes of, the

Cabinet and for conveying tho decisions of the Cabinet to
(l9u)

tho appropriate persons and authorities. In addition

to these functions the Secretary-General has the important

function of securing the general efficiency of the public 
'199)

service, He is, therefore, head of the civil service.

This important function necessitated the appointment of a 

senior Cabinet Minister - Mr. Mwanakatwe - to the post after 

its creation. It can be seen that the Secretary - General 

combines tho functions of a Secretary to the Cabinet and 

those -which would normally fall under a Minister of the 

Public Service. The President could also entrust other 

functions to him. ^ ^ I t  is too early at the time of writing 

to say whether this innovation - a departure from the 

general pattern in  the Commonwealth - will prove more 

efficient.

195. S. 55 (2) (Malawi).

196. Ibad,

197* Ibid, For functions of Secretaries to the Cabinet in  
"other Coircionwealth countries, see e .g ., S .19 
Constitution of Tanzania; Article 20 (2 ) Constitution 

of Singapore; 'S,Tj5 (2) Constitution of Kenya; S.70
(2 ) Constitution of Mauritius.

190. S. 47 (3) (b) (Zambia) as amended by S. 2  of Act 1 
of 1969.

199. S. 47 (3) (a).

200. S. 47 (3) Co).



E. IHE AITQIii'WY-GMBR/iL

The Attorney-General Is, in both Zambia and Malawi.
. . (201 ̂ 

tho principal legal adviser to the Government, . ,. . _

Occasionally ho nay appear in the superior courts on behalf

of the State, particularly in important civil cases. In ’

certain circumstances he nay issue directives to the
.  (202)

Director of Public Prosecutions,

F. THE DIRECTOR OF PUBLIC PROSECUTIONS.

Ihe Director of Public Prosecutions is, in both Zambia 

and Malawi, the principal prosecutor. Ho has the power (a) 

to institute and undertake criminal proceedings against 

any person before any court (other than a court-martial) 

in rcspoct of any offence; (b) to take over and continue 

proceedings that have been instituted or undertaken by 

himself or any other person or authority; (c) to discon

tinue at any stage before judgment is delivered any 

proceedings instituted by hinself or any other person or 

authority^ The powers under (b) and (c) are conferred

exclusively on the Director although where proceedings have 

been instituted ty a private person or authority that 

private person or authority nay withdraw then, Such

withdrawal can, of course, only be done while the private 

person is still the prosecutor and not after the proceedings 

have Loon taken over by the Director of Public Prosecutions, 

It should be noted that the Director is concerned only with 

criminal cases.

In performing his functions the Director is assisted 

by a host of subordinate prosecutors who act on his general 

or special instructions, :>) Tho Constitution of Zambia 

specifically mentions that the Director of Public  ̂ (206) 

Prosecutions m y  be represented by a private practiticnar 

The Constitution of Malawi says nothing about this but in 

practice the position is the sane as that in Zambia, It 

does not require a provision in the Constitution to enable 

the Attorney-General or the Director of Public Prosecutions 

to retain the services of private practitioners,

201, S, 52 (l)(Zambia)j S .55 (l)(Malawi). This is also the 
case in other countries - see the Constitutions of 

Singapore (Art. 19 (?)); Uganda (Art. 35 (2)).; India 
(art, 76 (2) and (3)); Trinidad and Tobago (s .62); 

Botswana (S.52 (2)); Kenya (S. C6 (2)),
202. See below under "The Director of Public Prosecutions11.
203, S. 53 (2) (a)-(c) (Zambia); S.50 (2) (a)-(c)(Malawi),
204. S. 53 (4 )(Zambia): S. 52 (4) (Malawi),
205. S, 53 (3) (Zambia); S. 50 (3) (Malawi).

206, S, 53 (3 )(Zambia)>.



I|l Zambia the ..independence' ©f Director -©f Public * '

Prosecutions in performing his functions is guaranteed by 

tho Constitution, Section 53 (6) provides that "in the

exercise of the powers conferred on hin..................... ......  the Director

of Public Prosecutions shall not be subject to the direction

or control of any other person or authority". This neans 

that no one, fron tho President downwards, can order hin to 

prosecute or not to prosecute or to prosecute in a certain 

Danner or to substitute one type of charge for another.

This also prohibits tho Director fron seeking advice on 

whether to prosecute or not. The only occasion when he is 

permitted and required to seek advice on whether to 

prosccuto or not is when he thinks, in his own judgment, 

that a case involves general considerations of public 

policy. In that case he nust bring the natter to the

notice of the Attorney - General and act in accordance with

Instructions of tho latterf^0^  If the Director dees not 

think tho case involves public policy the AtoorneyoGeneral 

(or aiv- other person) cannot intervene as that would anount 

to controlling hin.

The Malawi Diredtor of Public Prosecutions does not

enjoy the independence his counterpart in Zambia has. In

exercising his functions he is "at all tines. .subject to

the general or special directions of the Att orney-Ge n! r a $

If the Attorney-General is not a Minister, "the Minister

for tho tine being responsible for the administration of

justice nay at any tine require such case or class of case

as ho nay specify to be submitted to hin for the purpose

of giving a direction as to whether or not criminal
(209)

proceedings le instituted or discontinued,” This greatly

fetters tho powers of the Director. Not only is he subject 

to the directions of the Attorney-General but also to those 

of the Minister of Justice if the two posts are not held by 

tho sane person. Ho m y be told to prosecute where he did 

not want to prosecute; not to prosecute where he wanted 

to prosecute; or to discontinue proceedings he had already 

begun and wanted to reach tho judgnent stage.

The position in Zambia is obviously preferable to 

that in Malawi. It (the position) cannot be easily abused 

for political or other reasons. The Director is the sole 

judge of whether to prosecute or not in Zanbia. Even in 

■those instances Waerc he is required to refer a case to the 

^ttomey-Goiiural ho is the sole judge on whether such 

reference is necessary. Ihe Malawi position, x^ile not being 

abused at all at present, is open to such abuse ly an 

unscrupulous politician holding the office of Minister of 

Justice,

207, S. 53 (C) (Zambia),



37. Oc.Q-Qx-1 of 'tho Diructor ty an .Vfc-oornoy-Gonoral vho is not a 

politician is loss objectionable-. It is, in fact, the 

practice in several countries in the Coixicnwealth.

Tho independence- enjoyed by the Zambian Director of

Public Prosecutions is also enjoyed by those, for instance,

of Sierra Luono^ Ifeuritiul,^ Janaica^^^and Barbados ,

In all those countries, however, there is no proviso in the

Constitution requiring tho Director to submit cases which

involve general considerations of public policy to the

Attorney-General. In K enya^ '^  Botswana}Trinidad and

Tobago ,^and  Malta} who re the work done by the Director

of I'u! lie Prosecutions in Zanbia is performed by ah Attorney-

General who!, is a civil servant, a provision &J.so exists in

the Constitution of each that the Attorney-General shall not

be subject to the control or direction of any person or

authority in perforninc his functions. None of these

Constitutions, however, has a proviso that natters involving

general tensidoratdons of public policy nust be submitted

to another authority. Hie position in Malawi is partially

found In Uranda where the Director is "subject to the direction
( 210)

and control of tho Attorney-General."

5??

200. 3,50 (6) (Ifelawi), This was first introduced after the 
Cabinet crisis of 1964 - see Act. No. 1 of 1964*

209. Ibid.
210. S. 73 (6) of the Constitution.
211« S. 72 (6) of the Constitution.
212. S. 94 (6) of the Constitution.
213. S. 79 (5) of tho Constitution.

214. s. 06 (7 ) of the Constitution
215. 3. 52 (7) of the Constitution.
216. S. 62 (4) of the Constitution.
217. 3, 92 (3) of the Constitution.
210. Article 71 (5) of the Constitution.



Although the provisions of tho Con.stirj.Gion of 

Zaubia concerning tho functions of tho Auditor-General are 

norc detailed than these of the Constitution of lHalawi, 

the functions of the two officers arc tho same -•i.e. to 

audit and report on the public accounts of tbo Itepublic and 

of such othor public authorities and bodies as r.iay be 

prescribed by Parlicricnl^'^^ The nuditor-C-eneral and his 

staff have access to all v’ocords of Government dopartiiients 

and pul. lie authorities ar.d bodies pertaining to finance in
(r>'?Q's

ccapiling the report IT' ' '-he auditing exercise uust be
PP1)

done at least once every year, v<"~ In Malawi the Auditor-

General's report is submitted tc tho Minister for tho time
(222 )

being responsible for finance,, ~ 2ho 1‘linister must la?'

such report before the National Assonbly not later than the
( 223)

first meeting of the Asserily after receipt of the report;.

In Zonbia the report is submitted to the President who 

uust, nt.o l:itor than seven days after the first sitting of 

the National Assembly following tho receipt of tne report, 

cause it to bo laid before the Assenbl;fir*^ If the President 

defaults in laying tho report, tho Auditor-General will then 

subrait it to th3 Speaker ur the Deputy Speaker (if  the
( 09 ^

Speaker is not perfecting his functions at the tiae), }

'Iho speaker or the Deputy Speaker m st then cau*> the
)

report to bo laid before the Assej±>lf«

In exercising his functions tho Audit or-~General is

not subjoct to tne direction or ^onlrol of any other 

person or author! t^iP7' 'fills independence is necessary if 

the Auditor-General is to execute his functions without 

favour' and efficiently'* -*n Zambia his position is

stronr-'tho .ed by tho f;.ct that m.s tenure cf office is
'■ fppt' 

specially safoguardea^~ 1 Constitutions of othor Couraai-

wealth countries also provide that the Auditor-General

shall not be subjoct to the control of any person or

authority in the exercise of his functions. Instances in

this respect are the Constitutions of Tan^ani^^Ugand

B o t s w K o n ^ a p ' 1 i-felta^3 W u r it iu ^ /3̂ - Trinidad arxl

Tobejo^and Sierra LeonOo"^ Even in those Uorxionwealth

countries where no provision is included in the Constitution

on the functions of tho Auditor-General, he is never

interfered x-Jith in bi^ v.u"k.

Footnotes on pare .



II. PERiOENT SECRETARIES AND OTHER OFFICERS

It is not necessary to cloal at length with the

functions of Permanent Secretaries and other officeips who

are part of the Executive. In both Zanbia and Malawi

Permanent Secretaries are the chief administrative officers

of departments, coming irxiediately below the Minister and

his Assistant Minister or Ministers, They are the chief

advisers of their respective Ministers. Without then

Ministers w:uld find it impossible to run their departments

effectively and efficiently. A Permanent Secretary is

usually a public officer of long standing in the departrrent

while his Minister may have little knowledge of the

working of the department* A Permanent Secretary could be

made to supervise two or more departments while one

department could be placed under the supervision of two
(237)

or more Permanent Secretaries,

With regard to tho myriad of other officers telow 

Permanent Secretaries, their functions, depending on their 

departments, are similar to those performed ty like 

officers in other countries.

219. S .313 (2) and (6) (Zambia); S. 05 (2) and (3 )(Malawi).
220, S.113 (3 )(Zambia). Ihe Constitution of Malawi does 

not specifically mention this,
221* S .113 (4) (Zambia); S .95 (4) (Malawi),
222. S. 35 (4 )(Malawi).
223, Ibid.
224. S.113 (4) (Zatnbia).
225, Ibid,
226, Ibid.
227. 5, 113 (6 )(Zambia); S535 (5) (Malawi).
223. See last Chapter,

229. S. 7o (4)c
230. Article 99 (4).
231. S. 126 (5).
232. S. 123 (7 ).

233. S. Ill (7).
234. S. 110 (4).
235. S. 90 (5).
236. S. 92 (4). . . .
237. Fof the functi ns of Permanent Secretaries in Malawi, 

See S, 57 (Malawi). The Constitution of Zambia has 
no such provision but the functions are the same*
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CHASTER FEFTEEK 

THE JUDICIARY - 1.
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INTRODUCTION

A High Court and magistrates courts -wore established 

in both Northern Rhodesia and Nyasaland soon after the . 

introduction of European administration in the two territories. 

Ihese courts had jurisdiction over persons of all races„

African chiefs, however, continued to administer justice 

among their people. At first they had no official recognition 

to do this although the Administration did not interfere.. 

Later, however, official recognition was accorded. Native 

courts were established in both territories as part of the 

policy of indirect rult^ This created two systems of 

courts. One catered for all races and administered mainly 

the common law of England, equity and statutory law enacted 

in the territory or in the United Kingdom but extending to 

the territory. Ihe other catered only for Africans and 

administered mainly African customary law,

YJhen the two territories atained independence the two 

systems of courts were retained. No intention was expressed 

to abolish the African courts. Instead steps were taken, 

particularly in Malawi, to re-organize them and increase 

•their jurisdiction. As a result of the re-organization and 

increase of jurisidcition the newly created Regional Courts 

in Malawi can now impose the death penalty,,

Although the differences between the two systems 

continue to Le I. ased mainly on the law administered by, and 

the persons subject to the jurisdiction of, each system, in 

Malavd these differences have been considerably narrowed, 

for some traditional courts now have the jurisdiction to try 

persons of all races and offences under most statutes, 

inlcuding all offences under the Penal Qode.

To distinguish it from the "Traditional System11 of 

courts, tho other system of courts sometimes referred to as 

the "European System11, will te referred to in this and the 

next Chapters as the "Ordinary System", This Chapter will 

deal with the Ordinary System of Courts only. Ihe other 

System will bo dealt with in the next Chapter*

1. See Chapter 5»
4



The Court'S may also impose sentences of corporal punishment,
, an ordeE

or any other punishment permitted by law including/ to pay
(277)

compensation or to keep the peace.

Courts of the Third Grade in Malawi have no appellate 

jurisdiction tut those of Zambia can have appellate 

jurisdiction conferred upon them if there is no locai 

appellate court in the area to deal with appeals from lofeal.
• x (27')

courts xn the area, ~

Courts of the Third Class or Grade also have jurisdiction 

to hold preliminary inquiries into offences to to tried by 

the High Court,

v. Courts of the Fourth Class.

Courts of this class wore abolished in Malawi and,

therefore, remain only in Zambia, Ihe Courts have no civil

jurisdiction vghatsoove£2 'j(”̂ although they had such jurisdiction 
( 2 '̂ l')

in Malawi. u Unless otherwise provided ty tho Penal

Code Courts of the Fourth Class may try any offence specified 

in the Fifth Schedule to the Code or in any other law and 

impose sentences of irmprisoment not exceeding three months $ 

fines not exceeding K50; or corporal punishment (on juveniles 

only) not exceeding eight strokes A Court of the Fourth

Class may have appellate jurisdiction conferred upon it if  

there is no local appeal court in the area. The Courts

aro also empowered to hold preliminary inquiries into offences 

to be tried before the High Court

Practice and Procedure

Procedure and practice in subordinate courts of all 

classes or grades resemble closely that obtaining in the 

county courts and magistrates’ courts of England. In Zambia 

the Subordinate Courts Ordinance and the Criminal Procedure

and Evidence Code and the rules and orders made under these
(205) *

laws' 'govern practice and procedure but where they are

silent tho court is required to follow in substantial

conformity "tho law and practice for the time being observed

in England in the county courts and courts of summary
. . .. .. (2C6)
jurisdiction," '

As in Zambia, in Malawi practice and procedure are 

governed by the Courts Act and the Criminal Procedure and 

Evidence Code and the rules and orders made thereunder, 1 ' 

but neither the Courts Act, the Code nor the rules provide, 

whether in the event of there being no local rule of 

practice or procedure, the court should follow the law and 

procedure for the time being obtaining in England, The jury 

system Which applies in trials before the High Court does not 

apply in trials before subordinate courts.

Footnotes on page 64-2*



RLp;ht of Audience ’

In both Zambia and Malawi parties may appear before 

subordinate courts in person or by a legal practitioner or 

practitioners.

277. S. 14 (4) ifaLd, read with S. 25 (3 ) , (5 ), (6) ( ^ (G )  and 
(9) of the Penal Code.

272. Such arrangements 3Xo>. however, rvery few*

279. S. 200 Criminal Procedure and Evidence Code (Zambia);
S. 262 Criminal Procedure and Evidence Code (Malawi.).

2iJ0. S, 21A Subordinate Courts Ordinance,

2vj1 See S. 59 (3) and (4) of the original Courts Ordinance 
(No. 1 of 1950). '

2J2. S. 7 (2 ) Criminal Procedure and Evidence Code.

2-'33. ' . Such appeals can
only be of criminal cases since a Court of the Fourth 
Class has no civil jurisdiction.

2^4. S. 20'0 Criminal Procedure and Evidence Code (Zambia) ;

S, 262 Criminal Procedure and Evidence Code (i¥Jalawi).,

2^5. Tho Chief Justice is empowered by S. 61 of the
Subordinate Courts Ordinance to make rules of procedure 
and practice - see the Subordinate Courts (Civil 
Jurisdiction) Rules - G/N 212 of 1940 as amended by 
later notices and instruments.

2C6 . S. 13 Subordinate Courts Failes - G/N 95/195 C as 
amended by later notices. Ihe Chief Justice is 
empowered to make rules of practice and procedure - S, 

59 Courts Act,



CHAPTER SIXTEEN 

IHE JPDICIAKSf -II 

THE TRADITIONAL SYSTEM OF COURTS

Native courts were first’ established in Northern Rhodesia

(Zambia) in 1929 "by the Native Courts Ordinance(l) of that year

as part of the system of indirect. rule* In 1933 similar courts

were established in Nyasaland (Malawi) ty the Native Gourts

0rdinance(2) of the same year, again as part' of the system of

indirect rule* In 1936 the Northern Rhodesian Native Courts

Ordinance was replaced ty the Native Courts Ordinance 1936 (3)°- At.

the same time similar legislation was enacted for Barotseland(3?'1

which had not been covered ty the 1929 legislation*

Amendment's to the legislation were made from time to time,

including that which altered the name of the courts in  Nyasaland

to ^African Court s"* In 196'2 the name of the Nyasaland courts v-

again changed to "Local Gourfc£?f(4)» The Local Courts (Amendment) Ac;

1 9 6 ^ once more altered the name to "Traditional Courts*"

At present native courts in Zambia are based on the Local

Courts Act 1966^1 This Act changed the name of the courts to

(7)
"Local Courts1’* Until then they were called "Native Courts11*, J 

In  Malawi traditional courts are established in terms of the 

Traditional Courts Act(S)*

1* No. 33 of 1929*

2* No* 14. of 1933.

3* No* 10 of 1936*

3&c Baroste Native Courts Ordinance (No® 26 of 1936)*

4* See the Local Courts Ordinance (No, 8 of 1962)*

5* Act No* 31 of 1969*

6* Act No* 20 of 1966* Before the enactment of this Act, the
courts were based on two ordinances - the Native Courts Ordina

nce and the Barotse Native Gourts Ordinance*

7* See the replaced ordinances*

8* Cap 3.03.



ESTABLISHMENT

In Zambia local courts are established or recognized by the 

Minister, as he mgy- think fit, by a warrant under his hand(9)» The 

Minister prescribes the grade of each court and such court 

exercises only jurisdiction permitted for such grade(lG).

In Malawi traditional courts are established by the Minister* 

as he thinks fit, by warrant under his hand(ll)*

A- court established in  Zambia or in Malawi may be abolished 

or suspended from operation by the Minister(12).

HIERARCHY

In  Zambia local courts are divided into two grades — A and B_, 

Grade A- courts have higher jurisdiction than Grade B- courts* When 

establishing a court the Minister mst prescribe in the warrant tho 

grade to which it belcmgsP-^)

In Malawi traditional courts are divided into the following 

classes — (a) Traditional Courts, which are sub-divided into 

Qcade B5 Courts} Grade A- Gourtsj Grade AI Courts and Urban Courts -.

(b) Traditional Appeal Courts; (c) Regional Traditional Courts; and 

(d) the National Traditional Appeal Court* Grade B and Grade A 

Gourts have the same general jurisdiction (14-)

64&

14* See, e*g®, note on the establishment and areas of jurisdiction 
of traditional courts put as a preface to subsidiary legisla
tion bound together with the Act and the Traditional Courts 
(Criminal Jurisdiction)Order, G/M 185/1967 as amended by later 
notices*.

9* S, 4. (l) Local Courts Act, 1966.

ICv S„4 (3). y , „ . x x '
11. Ss. 3 (1) and 33 (l) Traditional Gourts Act, A
1?. So /■ ( 3) Locnl Gourbs Act, Ss» 3 (5) and 33 (7) iraaiuxonal
13. See 'S» 5 (3) Local. Gourts Act Rule 3 of the Local Courts miles 1965

" made under the Local Courts Act S. 1. ifo* 293 of 19oo.
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an a are lov/ei than Urb'an Courts or Grade A .l  Courts 

"but the latter courts have no power over the former. .

Urban courts and Grade A .l  courts have generally the
.  .  .  ( 1 5 )

same ju r isd ic t io n v / and are of the same status as

the Traditional Appeal courts although the lormer do 

not hear appeals. Traditional Appeal Courts hear 

appeals fr^m Grade B and Grade A Courts but not from 

Grade A . 1 or Urban Courts. Appeals from Traditional 

Appeal Courts, Grade A .l  Courts and Urban Courts l ie  to 

the National Appeal Court. The Regional Traditional 

Courts, although only courts cf first  instance, have 

higher jurisdict? on than a ll  the oth<rr courts except 

the National Traditional Appeal Court, Their ju r is 

diction  is equivalent to that uf the High Court of the 

Ordinary System of Courts. Appeals from Regional 

Traditional Courts go to the National Traditional 

Apx^eal Court, vhich  is the highest traditional court 

in the land.

Regional Traditional Courtt and the National 

Traditional iVppeal Court were established in  Malawi 

only in  1970, This followed Dr. Banda 's  dis-

• • - ■ • - - ■ ’ ■ ’ • ’ - ■ - - Tr- h Court

local courts to try a ll  forms of criminal offences 

including  those punishable by death. Regional Courts 

were created to exercise this extended jurisdiction  

and the National Traditional Appeal Court was created 

to hear appeals from these courts.

CONSTITUTION

In  Zambia a local court consists "o f  a president

either sittin g  alone or with  such number of other

members as ma$- be prescribed by the M inister  in the

court warrarftP'®) Every local court in  Zambia may

(19)
use assessors ; '

(15 ) - See ib id .

(16 ) - See Hansard (Uni?evised Edition) 28 J u ly , 1970,

pp. 1+98-502*

(17 ) - See Act 31 of 1 9 6 I .

(18) - S . 6 (1 )  Local Courts Act.

(19) - S . 60 Local Courts Act,

were dism issing cases on tec h n ic a lit ies ; ' The
(17)

then Local Courts Act was amendedv 11 to empower



In  Malawi traditional cou^i comprises a chair

man and such other members as may "be a p p o i n t e d ^ ^

Courts of fir s t  instance (excluding Regional Traditional 

Courts) sit w ith  at least .one assessor unless the 

M inister by order in writing  addressed to the particular 

court directs that it  may, at the discretion of the 

chairman, sit without any assessor for the hearing of

such cases or classes of case as may be sp jc ified  in 
(2 1 )

such order; ' The M inister may also cir^ct that no

member of a court other than the chairman shall sit

on such court except in the absence of the chairman and
( 2 2 )

on such conditions as may be la id  down in the order; 7 

The present membership of a .Regional Court is 

five  - the chairman and four others. The National 

Traditional Appeal Court has the same msmb&rship.

The membership may, however, be varied from time to 

time.

-APPOINTMENT OF MEMBERS

In  Zambia the president and ruembeis of a local 

court are appointed by the Jud ic ia l Service Commission.

Section 72 of the Constitution of Malawi empowers 

Parliament to prescribe that the power to appoint 

chairmen and members of traditional courts shall 

vest in the President in terms of that Section. I f  

Parliament did t h is , the President would be required 

before making any such appointments, to consult the 

Ju d ic ia l  Service Commission. The President would also 

be able to delegate the power to make such appoint

ments to the Ju d io ia l  Service Commission. No law 

to this effect has yet been enacted â -d accordingly 

appointments to the office of chairman or member 

of a traditional court are s t il l  the responsibility  

of the M inister administering the Traditional Courts

(20 ) - Ss. i+(l) and 3 3 (2 ) Traditional Courts Act.

(21 ) - S.Lj-(l) and (U)(a)-

(22 ) - S .k (k )  (b) and (c).

(23) - Ss. 24.(1 ) and 3 3 (2 ) Traditional Courts Act.



QUALIFICATIONS OF MEMBERS

Neither the ZamMan lawnor the Malawian law lays down the

qualifications appointees to local courts or traditional courts
however,

should possess.* In. Malawi, /although no qualifications are laid

down in the Act, it has become the practice at least to appoint

as chairman persons who have received legal training(24) ** In  the

ease of Regional Gourts arid the National Traditional Appeal Court

a compositiom which includes persons versed in traditional law

and persons versed in European law has been adopted* &■ Regional

Courtj- for instance, comprises three chiefs* a barrister and a

chairman of a traditional court* Explaining his reasons for

adopting this form of composition, Dr,. Banda said:

!jI felt that the new Traditional Court should be. so 
composed that withim it,, there could be those who 
steeped in the Malawi law and the Malawi sense of 
justice and those who have, or had acquired some 
knowledge at least of the other kind of sense of 
justice* To achieve this aim, I felt that the best 
way was to appoint some of the experienced' traditional 
rulers, some of the existing traditional court chairmen 
trained at Mpeniba in this country and some 2>£ the 
barristers trained overseas*.
In this woy,I felt at least we could effect a marriage — 
a loose marriage of convenience, if  you lilce — between 
the Malawi sense of justice and the other kind of sense 
of justice^ l!( £>')

Because of the unlimited jurisdiction the Regional Courts 

have ( including jurisdiction to impose the death penalty) s. it is 

essential to appoint chiefs and chairmen of traditional courts of 

long experience and high competence and barristers who would! 

qualify for judgeship of the High Court0 The Government

24-•’ Chairmen, members and other personnel of traditional courts 
are trained at Mpemba Law School, specially opened for this 
purpose*

25. ffansard (Unrevised Edition) 28 July. 1970ft po501*



acknowledges this x’^ct. Introducin .; .lie o t ij /u  

reading of the Local Courts (Amonlment) B i l l ,  the 

M inister of F inaneg , Information and Tourism (A. K.Banda) 

said : "T h ° Government recognize? trat as far as

the more serious crim in"l offencos ar  ̂ ';onccrnod, 

every effort must be made to ensure th->f; tn.e Local 

Courts "before which these cases 3:>me, m^.st "be composed 

of persons with the requisite  degree of naturity, 

knowledge and experience to bo able to jux g3 the 

cases fa ir ly , e ffic ie n tly  and im p artially ,"

ilBMOV/iL OF MEMB^ilS

In  Zambia the power to suspend, a icc ip lin e ,

or terminate the appointment o f , any member of a

local court is vested in  the Ju d ic ia l  L’ervioe Commiss£§iP

acting in the name and on behalf of t:~a President.

As in  the case of appointment, a1 the

Constitution of Mo lav, i authorizes Pari r^cut to vest

in the President the removal of Terror - iVom +.’ e

offices  of chairman or member of a sv.i. cidonate court
' C- S'

(including  traditional courts ) 1 rli: i-' has not been
.2 9 '

dons with regard to traditional ocur-h^/ .inoh

investiture ’"ould enable the Pr'sic5 ^  t "... -ieV-gate

the removal cf chairmen, and Kr.n .r s  of tr; lit,:5 anal

courts to the Ju d ic ia l  Service Commission or to

exercise tne pov/er after  consultation of the

Commission as required by the Coj s t i t u t i o n ^ ^

It  would also automatically invest the Judici-' L Service

Commission with d iscip linary  control over these office
(31 )

holders; J .- t present the power to lemo-.-e or 

d iscip line  onairmen and meniberc of traditional courts 

is in  the hands of the M inister responsible for

(26 ) - lb j d (Revised Edition) 12 - 21 November, 19 6 9

P . 57. '

( 2 7 ) - S. 2 (2 ) Local Courts Act r^ad with ir,105 of

the Constitution of Zambia.

(28 ) - S .7 2 ( l )  and (5 ) (c )  Constitution of Malawi.

(29 ) - The Chairmen and Members . f  tra lit_^n a l  courts

are appointed by the Minister of Justice  who at 

present happens to be the President.

(30 ) - S . 7 2 (2 ) and (3 )

(31) - 3. 7 2 ( ’+)-■ Such power would ; of -’ ourse,be exercised

subject to general or special Jj rections of the 
President,



C h . 1 6 .

; 7 .

traditional c o u r t s ^ ^  The M inister may exercise 

the power i f  a member has abused his o ffice  or is 

unworthy or incapable of exercising the same justly 

or for any other suffic ient  reason. ^

In  both Zambia and Malawi members of local 

courts or traditional courts are not as well protected 

as judges of the High Court or the Appellate Court 

respectively . Not only are they removable for  the 

specified  reasons hut also for any other su ffic ient  

reason. Because the power of removal i s ,  in Zambia 

in  the hands of the Judicial Service Commission, 

it can 'be said that the members of the Zambian 

courts are more secure in their  positions than the 

members of the Malawian Courts.

JURISDICTION

■ The jurisdiction  of local courts in  Zambia 

and of traditional courts in Malawi has five  aspects - 

territo ria l  ju r isd ic t io n , personal ju r isd ictio n , 

law jurisdiction;, subject matter jurisdiction  and 

enforcement jurisdiction .

i . Territorial Ju risd ictio n  

In  both Zambia and Malawi a local court or 

traditional coart exercises jurisdiction  specified  in  

its  warrant{^b) area 0f  jurisdiction  is some

times very small in  view of the fact that there could

be as many as ten or more courts of fir s t  instance 
( )

in  a d is tr ic t ; ’ The areas of jurisdiction  of 

Regional T radition '.! Courts and the National 

Traditional Appeal Court are , however, wider. Each 

of the three Regional Traditional Sourts covers a 

region of the three regions into which Malawi is 

divided - i .e .  8outhern Region, Central Region and 

Northern Region. The National Traditional Appeal 

Court has jurisdiction  over the whole of Malawi.

(3 2 ) - Ss. 5 and 3 3 (7 )  Traditional Courts Act.

(33 ) “ I b i d . The .-ct does not require the holding

of an inquiry before exercising  the power.

(3b)  - S . 8 Local Courts Act; Ss. 3 (2 )  and 33 (b )  

Traditional Courts Act.

(35 ) - Mzimba D istr ic t  in Malawi, for instance, 

has eleven courts.

649



i i . Personal Jurisdiction

Formerly, in both Zambia and Malawi, the 

personal jurisdiction  of native courts was limited 

to Africans. ' The position in  Malawi was 

changed by the Local Courts A ct, 1 9 6 2 . The Act, 

while maintaining the courts as principally  for 

A frican s , introduced a provision which authorized the 

Governor, with the approval of a Secretary of State , 

to direct by order published in the Gazette "that 

the jurisdiction  of any Local Court, either c iv il  

or criminal or both , shall extend to the hearing 

of causes and matters in which any or a ll of the 

parties  are non- Africans." (37)  This is s t il l  the 

position . Traditional courts of a l l  levels have 

jurisdiction  only in ''matters in  which a ll  the parties 

are A fricans1' unless the M inister has extended to 

a court the provisions of Section 1 0 ^ - ^  of the Act 

(the Traditional Courts A ct). The provision has 

been extended to many courts, particularly  in the 

urban areas. '

( 3 6 ) - See S . 5 (1 )  Native Courts Ordinance; S .3

Barotse Native Courts Ordinance; African  

Courts Act.

(37) - S .1 0 ( l ) .  A proviso was added "that  in respect

of any cause or matter involving an issue to 

be determined by A frican  law and custom, any 

ju risd ictio n  conferred under this section  

shall extend to the determination of such 

cause or matter only where it is  shown that 

every non-African who is a party has voluntarily  

assumed a right, l ia b i l i t y  or relationship  

which is the subject matter of the dispute  

and which v-fould have "been governed by the 

A frican  law and custom concerned i f  a ll  the 

parties had been A fricans ’.'

( 3 8 )- The section is no longer subsectioned, but

the proviso quoted above remains.

( 3 9 ) _ The jurisdiction  has been extended so far

to forty-six traditional courts of f ir s t  

instance - see G /Ns. 1 0 9 /1 9 6 3 , 183/ 1963 ,

1 7 2 /1 96i(-(N) , 20i4/l96^(S) , W l 9 6 !+ (M )  ,

III+ /I965 and 1 61 /1967 .
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The Zambian position  was altered by the Local 

Courts .Act, 1 9 6 6 . The Act does not state whether 

the personal jurisdiction  of the new courts is 

lim ited to Africans or is extended to non-Africans,

For a defendant to be amenable to the jurisdiction  

of a court in  a c iv il  cause or matter he must be 

ordinarily  resident in the area of jurisdiction  of 

the court or the cause of action must have arisen 

w ithin  such area of ju r is d ic t io n ^ *^  In  criminal 

causes the defendant must have wholly or in part 

committed the crime in the area of jurisdiction  of 

the c o u r t ^ ^  In  c iv il  cases concerning immovable 

property proceedings can only be instituted  in the 

court of the area v/here the property is situated.

i i i . Law Jurisdiction

Although, form erly, native courts administered 

mainly A frican  customary law , this is no longer 

the position . large number of Acts , regulations

and orders are now being administered by local or 

traditional courts. This is to a greater extent 

the case in  Malawi,

In  Zambia local courts are empowered to 

adm inister :

(a ) A frican  customary law (provided it is not 

repugnant to natural justice  or morality 

or incompatible with the provisions of 

any wr i 11 on law) ;

(b ) the provisions of a ll  by-laws and regulations 

made under the provisions of the Local 

Government Act and in force in the area of 

jurisdiction  of the court;

(c ) the provisions of any written  law which the 

court is authorized to administer under the 

provisions of Section 13 of the Act (Local 

Courts A c t )^ - ^

(40 ) - S . 8 Local Courts Act; S . 8 Traditional Courts 

A ct ,

(2+1) - Ib id . S. 9 Local Courts Act; S . 9 Traditional - 

Courts Act.

(42 ) - S . 8 Local Courts Act; S . 8 Traditional Courts 

Act.

(U3) - S . 12 Local Courts Act.



Section 13 of tho i,ct empowers the M inister to confer 

by order "upon n il  or any local couriu jurisdiction  

to administer n il  or any of the previsions of any 

written law specified  in such order" subject to such 

restrictions  and lim itations as may bi contained 

in such order.

In  Malawi tr a d it io n a l  courts are empowered to 

a d m in is te r :

(a ) the p ro v isio n s  of any .Act which  the court is 

by or under such Act authorized  to adm inister

(b ) the p ro v is io n s  of any law which  the cCurt 

may be authorized  to adm inister  by  an order 

of the M in ister  made under Section  13  of 

the T r a d it io n a l  Courts Act (The section  

empowers tho M in iste r  by  order p ub lish ed

in  the G azette  to confer  upon a l l  or any 

tr a d it io n a l  courts ju r is d ic t io n  to enforce  

a l l  or any of the p ro v is io n s  of any law 

s p e c ifie d  in  such o rd e r , sub ject  to such 

lim ita t io n s  and r e s t r ic t io n s , i f  any , as 

the M in is t e r  may s p e c i f y ) ;

(c )  the p ro v is io n s  of a l l  r u l e s , o rders , 

reg u latio n s  or by-laws made under the Local 

Government (D is t r ic t  C o u n cils ) Act or the 

C h ie fs  Act and in  force  in  the area of the 

ju r is d ic t io n  of the  court ;

(d) the customary law prevailing  in the area 

of the jurisdiction  of the court, so far

as it  is  not repugnant to ju st ic e  or m orality  

or in co n sisten t  w ith  the C o n stitu tio n  or 

any w r itte n  l a w ^ ^

The T r a d it io n a l  Courts Act p ro h ib its  any 

tr a d it io n a l  court in  Malawi from taking  crim inal 

proceedings or imposing a crim in al penalty  except 

fo r  an offence  con stitu ted  under an Act or under 

any r u l e , r e g u la t io n , order or by-law made under 

an  A c t ^ - ^  Th is  means that no crim inal proceedings  

can be based  on customary law . T h is  should be 

compared w ith  Sectio n  1 2 (2 )  of the Zambian Local '

( i-f-If-) - 3 .1 2 ( a )  - (d )  T rad it io n al  Courts Act.

(^5 ) - Ib id .
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Courts Act which permits a local court to deal with 

any offence undor customary lav/ as an offence under 

that law , notwithstanding that such offence is also 

recognized under the Penal Code or any other law, 

provided the lav. is  not repugaant to natural justice 

or m orality. I f  such an offence is also an offence 

under the Penal Code the court cannot, however, 

impose a penalty in excess of the maximum imposed 

by the Penal Code or that other law.

i v . Subject  Matter J u r is d ic t io n

Subject to the provisions of the Local Courts 

Act and the Traditional Courts Act local courts 

and traditional courts respectively have a general 

jurisdiction  to try and determine such c iv il  and 

criminal causes as are permitted by the warrant 

establishing the c.^ur-t. In  Malawi, notwithstanding

anything in the ,.ct or in any other law, the c iv il  

jurisdiction  of the courts is deemed to extend to 

the hearing and determination of suits for the 

recovery of c iv il  debts due by Africans to the 

Government under Ihe provisions of any law .^ "^

Tho jurisdiction extends to suits or debts due to any 

local authority or to the off ice of any chief under 

any la w .^  ^

Local courts and traditional courts are speci

f ic a lly  barred from dealing with certain  matters.

In  Zambia local courts are barred from hearing and 

determining cases in which a person is  charged with 

an offence in consequence of which death is alleged 

to have occurred or which is punishable by d e a t h (^ ^

In  Malawi the then local courts were formerly 

a ll  excluded from exercising  jurisdiction  (a ) in 

any proceedings in which death occurred or which 

were punishable with death or imprisonment for l i f e ;

(b) in any proceedings in connexion with m arriage, 

other than a marriage contracted under or in accord

ance with Islamic or customary law or the African 

Marriage (C hristian  K ites) Registration A ct , except

(i+6) - Ss. 8 and 9 Local Courts Act; Ss. 8 and 9 

Traditional Courts Act.

(47) - S . 8 Traditional Courts Act.

(48) - S . 8 Traditional Courts Act.

{br-j) - 8 .1 1  Local Courts Act.



where both parties were of the same religion  and 

the claim was one for bride-price founded on 

customary law only; (c) in any other class of 

proceedings which  the Minister m ight, by notice 

published in the G azette , exclude from the ju r is 

diction  of local courts or any particular local 

court or class of local courts specified  in such 

o r d e r ^ ^

The prohib itio ns , except that under ( a ) ,  remain. 

The prohibition  in  regard to offences punishable 

by death or imprisonment for l ife  was removed by 

the Local Courts (Amendment) A ct , 1 9 6 9 ^ ^  Sitae 

traditional courts - i .e .  the Regional Traditional 

Courts - can now impose the death penalty or 

imprisonment for l i fe .

By using the provisions of Section 13 of the 

Local Courts Act and Section 13 of the Traditional 

Courts A ct , the respective M inisters have conferred 

on the respective courts the power to administer 

a large body of statutes, regulations and orders, 

particularly  in Malawi.

Subject to the provisions of the respective 

Act under which it is established the provisions 

of any other law and the provisions of its warrant, 

a local court in Zambia or a traditional court in  

Malawi has a general jurisdiction  in c iv il  cases 

to order; (a) the payment of compensation (including  

c o s ts ); (b) the specific  performance of a contract;

(c ) the restitution  of property; (d) any other 

remedy which the justice of the case may require 

(including  a combination of these o rd ers ).^  ^

Local courts of both grades - i .e .  A and B - have 

no jurisdiction  to determine any matrimonial or

(50 ) - S . 11 Traditional Courts Act. By Government

Notice No. 1 6 7  of 1962 the M inister excluded 

from the jurisdiction  of a ll  traditional 

courts any proceedings involving chieftainship  

or headmanship or involving the allocation  of 

land under local custom.

(51) - The Act also changed the name "Local Courts" to

’’Traditional C o u rts ."

(52) - S . 35 (1 ) Local Courts Act; S . 17 (l )  Traditional

Courts Act.
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inheritance claim which is not based on African 

customary law. Further no local court of either 

grade has jurisdiction  to determine any c iv il  claim 

other than a matrimonial or inheritance claim based 

upon African customary law , which is greater in 

value than K200, in the case of Grade A Courts and 

K100, in the case of Grade B Courts. There is 

no such limit in matrimonial and inheritance cases 

based on .African customary law.

In  criminal cases courts of a ll  grades have 

a general jurisdiction  to order: (a) the imposition 

of a f in e ; (b) the in flic t io n  of a term of imprison

ment; (c ) the adm inistration of corporal punishment;

(d ) the payment of compensation or restitution  of 

property or any other order including , in M alawi, 

performance of public worlc; (e ) a combination of 

these order

In Malawi traditional courts also have a general 

jurisdiction  to impose the death s e n t e n c e a n d  

imprisonment for l i f e  (although this is at present 

aonfined to Regional Traditional Courts and the 

National Traditional Appeal C o u rt )(55 )

Unless otherwise provided in the Act or any 

other law , the fines  and terms of imprisonment imposed 

by the local courts in  Zambia must be in accordance 

with the respective tables below:

Fines Imprisonment

Not exceeding K1 11+ days
Exceeding K1 but not exceeding K2 1 month 
Exceeding K2 but not exceeding K10 3 months
Exceeding K1C but not exceeding Ki|.0 U months 
Exceeding KI4O but not exceeding K100 6 months 
Exceeding K100 9 months (55a)

(53 ) - Traditional Courts Act as amended by Act 31 
of 1969? S. 7 ; Local Courts Act, S .39

(51+) - S. lU Traditional Courts Act as amended by 

Act 31 of 1969 , S. 7.

(55 ) - See below under jurisd ictio n  of Eegional 

Traditional Courts.

(55a) - S»4-2(l) Local Gourts Act.



Subject Mattor Ju risd ictio n  of Particular Courts

(a ) Zambian  Local Courts

As mentioned e a r l i e r ,  Zambian lo cal courts are 

c l a s s i f ie d  as of Grade A or B . In  a d d it io n  to causes 

under customary law and any law that may d ire c tly  

confer  pow er, lo c al  courts of both  grades in  Sambia 

are empowered by the Local Courts (J u r is d ic t io n )

O rder , 1 9 6 6 , as am ended, to adm inister  many statutes 

l is t e d  in  the schedule to the Order,

W hile  the two grades of courts may adm inister  

the same crim inal la w s , t h e ir  powers of punishment 

d i f f e r  as shown below

Pines

Grade A Courts up to K100

Grade B Courts up to K50

Terms of  Imprisonment 

Grade A courts up to 12 months

Grade B Courts up to 6 months

Corpora l  Punishm ent 

Grade A Courts up to 12 strokes

Grade B Courts up to 6 strokes

(b ) M alaw ian Courts of F ir s t  Instance  

I t  has already  been  in d icated  that tr a d it io n a l  

courts of f i r s t  instance  in  Malawi are d iv id e d  into  

Grade B C ou rts , Grade A C o u r ts , Grade A . l  C o u rts ,

Urban Courts and R egional Courts . N e ith er  the 

t r a d it io n a l  Courts Act nor the regu latio n s  made 

thereunder sp ec ify  the maximum c iv i l  and crim in al 

ju r is d ic t io n  of each grade o f court but ju r is d ic t io n  

has been  uniform ed by  w arrants e s ta b lish in g  courts 

of various  grades.

Grade B and Grade A C ourts .

The C iv il  ju r is d ic t io n  of these courts in  

m atters to be determ ined according to customary law 

is  u n lim ited . In  a l l  other m atters it  is lim ited  

to causes in  w hich  the subject m atter in  dispute  

does not exceed K1 5 0 . (5 6 )

( 5 6 ) - See note on establishm ent and areas of ju r is d ic t 

ion of t r a d it io n a l  courts bound together w ith  

the T r a d it io n a l  Courts A c t .
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■ Grade B and Grade A courts administer a large
v

number of statutes, including mapy sections of the. 

.Penal Code and the Road Traffic  A c t ^ " ^  The courts’ 

may impose maximum penalties of a fine of K5Q, _

^Imprisonment for six months, corporal punishment - ,

of twelve strokes, or a combination of these 

punishments.- They may also order payment of compen

sation^- ^ .

' Qrado .A* 1 and Urban Courts

The c iv il  jurisdiction  of these courts is the 

same as that of Grade B and Grade A Courts(^9 )

In  criminal eases, however, the jurisdiction  is 

higher. They try a large number of offences under 

the Penal C o d e ^ ^  and the Road Traffic  $ c t ^ ^  

and under many other s t a t u t e s ^ 2  ̂ The maximum 

punishments that may be imposed are: a fine  of K1 5 0 ;

imprisonment for twelve months and corporal punish

ment of twelve strokes. Payment of compensation 

may also be ordered^- ^

(57 ) - For the complete lis t  of 18 statutes that

may be administered by the Grade B and Grade 

A Courts, see the Traditional Courts (Criminal 

Jurisd ictio n ) Order, G/N I 85 of 19&7. The 

order lists  61+ offences under the Penal Code 

and 66 undor the Road T raffic  Act as triable 

by Grade B and Grade A Courts.

(5 8 ) - See Statute Law (Miscellaneous Amendments) A ct ,

1970 (No- 23 of 1970).

(59 ) - See note on establishment and areas of

jurisdiction  of traditional courts.

( 6 0 ) - The Traditional Courts (Crim inal Jurisdiction )

Order l is ts  105-

( 61) - The Traditional Courts (Criminal Jurisdiction )

Order lists  6 3 .

( 6 2 ) - The Order lis ts  27 statutes.

( 6 3 ) - See Statute Law (Miscellaneous Amendments)

A ct , 1970.



Bogional Courts

It  appears that Regional Traditional Courts

w ill  be concerned principally  with criminal offences

The Courts have jurisdiction  to hear and determine

a ll  offences over which Urban Traditional Courts

have or shall have jurisdiction  and, in add itio n , ‘

offences under the W itchcraft Act and the following

Chapters of the Penal Code: XV (Offences against

m orality ); XIX  (Murder and M anslaughter); XX

(Duties Relating to the Preservation of L ife  and

H e alth ); XXI (Offences connected with Murder and

S u ic id e ); XXV III (Robbery and Extortio n ); and

XXIX (Burglary, Housebreaking and Sim ilar O f f e n c e s )^ ^ )

Accordingly Regional Traditional Courts can 'impose

the death penalty in addition to the other sentences. ^

The punishments that may be in flicted  are unlim ited.

The conferment on Regional Traditional Courts ,

of the power to impose the death penalty caused a

r ift  between tho Judiciary  and the Executive

Pour judges of the High Court decided to relinquish

their positions on the ground that they did not

think that justice v.ould be adequately safeguarded

in these new courts without the provision of an

appeal to the High Court or the Supreme Court of

Appeal. Two expatriate lawyers working for the
fry) • •

State also resigned) n  One of the reasons why

the Government decided to increase the jurisdiction  

of the traditional courts to impose the death penalty

653

(61+) - In  the absence of an order conferring upon 

t hem higher c iv il  ju r isd ictio n , their 

jurisdiction  in  this  respect would be that 

of the other traditional courts.

(65 ) - Regional Traditional Courts (Criminal

Ju risd ictio n ) (No. 2) Order, 1 9 7 ^ , G/N 198 /1970 .

(66 ) - See the Rhodesia H e ra ld . 23 , 25 and 26 November

1969

( 6 7 ) - See the Rhodesia H e ra ld , 22 November, 1969.
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17. was mentioned when considering the jury system in

the last C h a p t e r . T h e  second argument was that 

expatriate judges did  not understand A frican  super

stition  and customs and were not, therefore , competent 

to try cases involving these matters. Courts presided 

over by  Africans vere considered better qua 1 i f i e d ^ ^

Appeals from Zambian Local Courts 

In  Zambia a person aggrieved by a decision of 

a local court may appeal to a subordinate court of 

the f ir s t  or second class in the a r e a ! ^ ^  Where 

a person intends to appeal against a judgment, order 

or d ecisio n , including an order on review made w ith 

or without submissions under Section 5k of the A ct, 

the court to which he must appeal w ill  depend on 

the officer  who exercised the power of revision.

In  the case of a review by a local court officer 

or a magistrate empowered to hold a subordinate 

court of the third  c la ss , the appeal is to a sub

ordinate court of the fir st  or second class w ithin
(71')

the area of jur isd ictio n  of the court of tr ia l . J 

In  the case of any other o ffic e r , the appeal is 

to the High C o u r t r e v i s i o n  was by the 

Local Gourts A dviser, the appeal is  also to the High 

Court(73 ) Appeals can further be made from a sub

ordinate court of the first  or second class to the 

High C o u r t . ' , . i t h  leave of the High Court or 

the Court of Appeal, '

(6 8 )  - See also  Hansard  (R evised  E d it io n  containing

the debates of 12 , 1 7 , 1 3 , 19 , 20 and 21 

November 1 jG j)  pp. 56- 57> 219-2^. Hansard 

(Unrevised Edition) 26 J u ly , 1 970 , pp. i+99 

e t .s e q .

( 6 9 ) - See Hansard (R evised  E d it io n ) 12-21 November

1969 , PP. 56-57 (A .K . Banda); 222-223 

(Dr. Banda).

( 7 0 )  - 3 .5 6 (1 )  Local Courts Act.

(71) - S . 5 6 ( 2 ) ( a ) ( i)

(72 ) - S . 56 ( 2 ) ( a ) ( i i )

(73 ) - S . 5 6 ( 2 ) ( b )

(7b) - S .5 6 ( 2 ) ( c ) '

;Ch. 16.



a further nppc .1 c m  be made to the Court of Appeal. ' 

In  land matters no appeal \ies from the decision  

of a court situ:, to in the Western Province (formerly 

Barotse Province) (^6 ) rp̂ e gaa-Sikalo Kuta may, 

however, grant leove to appeal to the High Court 

in  such m atters .^"^  „

Any court hearing an appeal may exercise any ' 

powers normally pus/.essed by an appellate court 

includ ing ' that of setting aside the proceedings, 

and ordering a r e t r ia l , dism issing the appeal or 

varying the judgment.^  ̂ ‘ ,

Malawi' n Traditional Appeal Courts 

Under the original 1962 Local Courts Ordinance 

any person aggrieved by an order or decision of a 

local court of fir s t  instance could appeal to the
( yg)

Local Appeal Court having jurisdiction* in the area. ’

I f  there was no such court of appeal, the Minister 

could direct that in any particular case or class 

of case appeals should lie  to a Resident Magistrate 

having jurisdiction  in the a r e a ^ 0  ̂ A further 

apxeal could be made to the High Court from a decision 

of a Local Appeal Court or a Resident M a g i s t r a t e ^ ^
* / On N

The Statute Law (Miscellaneous Amendments) Act, 19&9 , 

altered this po sitio n . Under the new position any 

person aggrieved by any f in a l  judgment in any crim inal 

proceedings before an Urban Local Court or a Grade 

A .l  Local Court could appeal to the High Court!'

In  c iv il  causes uol'ore these courts and in criminal 

and c iv il  causes before the other local courts, 

appeals s t ill  lay to the Local Appeal Court with 

jurisdiction  in the c .r e a ^ ^  A further appeal lay 

to the High C o u r t *

(75 ) - S. 5 6 (2 ) (d),

(76 ) - S .5 6 A (1 )

(77 ) ~ 3 .5 6 (2 )

(78 ) - S.57-

(79) - S . 3 3 (1 )

(80 ) - Ib id .

(81) - S .33(2)-

(82 ) - Act 1 of 19 6 9

( 8 3 ) - S .33 as deleted and replaced by Act 1 of 19 6 9

(81+) - I b i d .

(7 5 )



The Local Courts (Amendment) A ct, 1 9 6 9 ^ ^

(wnich also chanced the name "Local Courts" to " 

"T raditio nal Courts’’ ) drastically  changed the position  

in  criminal appeals from the Urban and Grade A .l  

Local Courts to tho High Court and from the Local 

Appeal Courts to tho High Court. The Act added 

a provision which empowered the M inister to declare 

certain proceedings of Urban and Grade A .l  Courts 

and of Local appeal Courts to be proceedings from 

which no appeal vould be made to the High Court 

In  the event of such a declaration the highest court 

of appeal was 'co be a traditional court. In  pursuance 

of this provision the M inister declared proceedings 

in Regional Courts to be proceedings which could 

not be appealed against to the High Court

The provisions of the Statute Law (Miscellaneous 

Amendments) A ct, 1969? and the Local Courts 

(Amendment Act, 1 9 6 9 , were replaced by the provisions 

of the Traditional Courts (Amendment) A ct , 1 9 7 0 ^ ^  

which presently governs the subject of appeals from 

decisions of traditional courts. The present position 

is  that any person aggrieved by any judgment in 

any proceedings, c iv il  or crim inal, before a 

Traditional Appeal Court, a Regional Traditional 

Court, an Urban Traditional Court or a Grade A .l  

Traditional Court may appeal to the National 

Traditional appe-'-.l C o u r t N o  appeal lie s  from 

any judgment of this Court(^1 ) Qn the other hand, 

any person aggrieved by any judgment in  any proceed

ings , c iv il  or crim inal, before any Traditional Court 

(other than a Court referred to above) may appeal 

to the Traditional Appeal Court having jurisdiction

(86) - Act No. 3 1  of 1969 '

( 8 7 ) - See S , 9 of the Local Courts (Amendment) Act, 1969.

(88) - See Traditional Courts (Appeals) Order, 1970 ,

e /N  No„ 160 / 1 9 7 0 . Note that S . 33 was later 

renumbered S,3k*

(89 ) - Act No. 38 of 1970

(90 ) - S#3 ^ ( l )  ‘is repealed and re-enacted by S . 3 of the

T raditional Courts (Amendment) Act, 1970-

(9 1 ) - Ib ld j, ■ ' :

6 t l

19.
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to hear such an appeal^

In  determining an appeal an appellate court 

may - (a) make any such order or pass any such sentence 

as the court of f ir s t  instance could have made or 

passed in such c uso or matter; or (b) order any 

such cause or matter to he retried  "before the court 

of the fir st  instance

The abolition  of appeals from Traditional Courts 

to the High Court was part of the process to 

establish  an independent Malawian system of justice 

which would not bu hindered by the technicalities  

of the English form of justice administered in the 

Supreme Court of ../ .p e a l , the High. Court and the 

M agistrates ’ Courts and by the ignorance of African 

superstition  and '.ustom of the judges and m agistrates. 

I f  appeals had continued to lie  to the High Court 

the purpose of increasing the jurisdiction  of 

traditional courts to enable them to try serious 

cases (including  murder cases) without being bound 

by the technicalities  of English law and procedure 

would have been defeated. "As far as appeals are 

concerned the Government consider that there would 

be l it t le  purpose as far  as cases involving complicated 

issues of A frican  tradition  and customs are concerned, 

in  allowing such cases to be tried by the Local Courts 

with the right to appeal to expatriate judges who 

have no fam iliarity  v.'ith the customary aspects of 

the issues involved. (94)

Enforcement Jurisdiction  

Every local or traditional court has jurisdiction  

to carry into execution any decrees or orders of the 

High Court or of any subordinate court or of any 

other or traditional court directed to the

court and to execute a ll  warrants and process directed 

to i t ^ ^ )

(92 ) - S .3 4 (2 )  as amended by Act 38 of 1970.

(93) - S . 35 Traditional Courts Act as amended by

S .k  of the Traditional Courts (Amendment)

A ct , 1970.

(94) - Hansard (Revised Ed itio n ) 12-21 November, 1969,

p., 57 (A .K , Banda).

(95) - S . 38 Traditional Courts Act; S*19 Loc^i Cburts Act*



SUPERVISORY MACHINERY OVER TRADITIONAL AND 

NATIVE COURTS

The Constitutions of "both Zambia and Malawi

grant supervisory powers over subordinate courts

to the High Court! Subordinate courts as

already seen in tho last Chapter include local

courts in Zambia and traditional courts in Malawi,

Unless, therefore , the supervisory jurisdiction

of the High Court is sp ecifically  excluded, it

would apply, in Gambia, to 'the local courts, and ,

in  Malawi, to the traditional courts* In  Malawi,

however, the Constitution sp ecifically  excludes • -

the supervisory jurisdiction  of the High Court from

the traditional courts u n til  Parliament prescribes * 
(97)

otherwise; ' xarliament is  unlikely  to do this 

now that the Traditional System of Courts has been 

completely divorced, from the Ordinary System of 

Courts. Emphasising the independence of the new 

system of traditional courts, Dr. Banda told the 

National Assembly;

"Uiuler the new law , the Traditional Courts 

are not subordinate to any other court outside 

of the Traditional Courts themselves. Appeal 

from any Traditional Court no longer lies  with 

any other Court, outside the Traditional Courts 

system it s e l f . Outside and above the Traditional 

Courts, there is  no other Court now in  this 

country, once the Traditional Court has tried 

a case and pas s e d judgmen t ,

This is now the law of the land. The 

Traditional Court system is an entity on its  

own. It  is not subordinate to any other Court 

system in the country. It  is co-equal with 

whatever any other Court system there is here.

(96 ) - S ,9 8 (5 )  Constitution of Zambia; S .7 0 ( l )

Constitution  of Malawi,

(97 ) - S *7 0 (3 ) of the Constitution of Malawi.



• This should and must "be clearly understood

not only in this House, hut also outside this 

House, for nil concerned." ^

The Zambian Constitution , on the other hand, 

has no provision that excludes the local courts 

from supervisi ‘̂ n by the High Court. Accordingly 

the High Court ’’may make such orders, issue such 

writs and give ouch directions as it may consider 

appropriate for the purpose of ensuring that justice 

is duly administered by any such c o u rt ." ( ^ 9 )

In  Zambia magistrates and other authorized 

officers  also have supervisory jurisdiction  over 

local courts.

In  Zambia an authorized o fficer  (e .g .  a local 

courts o ffic e r , a senior resident m agistrate, a 

resident magistrate or such other magistrate as 

the Chief Justice may designate) have at a ll  times 

access to the rccords of local courts within their 

respective areas of ju r is d ic t io n .^^ 1̂  In  the case 

of the Local Courts Adviser, he has access to the 

records of a ll  local c'ourts of the country 

Any of these o fficers  may send for and inspect the 

record of any proceedings before any such court 

and require the production to him of such other

(98 ) - Hansard (Unrevised Edition) 28 Ju ly , 1 970 ,

p . 500. See further his other speech on the 

same subjcct - Hansard (Revised Edition) 12 

21 Nov, f p 222. See also the speech of 

A .K , Banda (M inister of Finance, Information 

and Tourism) while introducing the second 

reading of the Local Courts (Amendment) B i l l ,  

f 1969 - Hansard ., (Revised Edition) 12-21 Nov. , 

1 969 , PP. 56-57.

(99 ) - S 49 8 (5 ) Constitution of Zambia. See also S . 62

of the Local Courts Act which subjects pro

ceedings before local courts to orders and 

directions of the High Court.

(100)-  Ss, 5 3 (5 ) and 5U Local Courts Act.

(101)-  Ss. 5b and 55> ib id .



evidence as he may deem necessary for the purpose 

of satisfying  himself '".s to the correctness, 

leg ality  or propriety of any judgment, order or 

sentence recorded, made or imposed by such court 

or as to the regularity  of such proceedings.

I f  no appeal is pending on the judgment, order or 

sentence, the officer  may exercise the powers an 

appeal court rrny exorcise (10^) In ^0 j.n g s0 he 

may hear evidence or receive submissions!'10^

I f  after  exercising  revisionary power without hearing 

evidence or receiving subm issions, a valid  appeal 

is  entered against the judgment, order or decision  

in respect of which the o fficer  exercised his 

revisionary powers, he must proceed to hear submiss

ions by the parties and thereupon revise the act , 

order or decision already made by him by either 

confirming it cr substituting  therefor another a c t , 

order or decision  r.s he may think proper and such 

appeal would be doomed to be disposed of.^1^ )  

appeal could be nr.de thereafter only to the High 

Court as an appeal against a decision of the class 

of court the o fficer  is empowered to hold^10^

In  Malawi Magistrates do not suioervise traditional 

courts but there are , as in  Zambia, a Chief Traditional 

Courts Commissioner, a Senior Traditional Courts 

Commissioner and such other Commissioners as may 

be a p p o i n t e d T h e  Chief Traditional Couets 

Commissioner has at a ll  times access to traditional 

courts and to the records of such courts. This 

power does no t , however, extend to Regional Traditional 

Courts and the National Traditional Appeal Court 

On the application  of the person concerned or of 

the court or on h is  own motion, the Commissioner 

may:

(102 ) - S, 5 4 (1 )

( 1 0 3 ) - S.5 4 (3 ) .

( 1 0 4 ) - Sf 5 4 ( 2 )

(105 ) ~ Ib id .

(106) - S ,5 4 (7 )  and S ,5 6 (2 ) .

(107 ) - 6 ,2 5 ( 1 )  Traditional Courts Act.

(108 ) - 3 ,3 2 ( 6 )  as introduced by S ,2  of the Traditional

Courts (Amendment) Act* 1970 I Act No, 38 of 

19*0)-



(a ) Order any case to be retried  either before 

the same traditional court or before any 

other trn. itional court;

(b ) Order the transfer of any cause or matter 

either before tria l  or at any stage of 

the proceedings, whether before or after  

sentence is passed or judgment given to

a subordinate court having jurisdiction

in the area;

(e) in  respect of any sentence or order passed

or made, set aside such sentence or order

and substitute therefor any other sentence

or order ■•;hich was w ith in  the competence

of the traditional court to pass or m ake,

provided that the new sentence must not

be to tho prejudice of the accused unless

he has bean given an opportunity of making
('109')

representations on his b e h a l f .v '

In  cases involving an issue of customary law , the 

Commissioner may order that the matter: (a ) be 

transferred to another traditional court for the 

purposes of taking evidence relating  to an issue 

specified  in the order of transfer and of determin

ing such issue ; or (b ) be transferred to such other 

traditional court for f in a l  determination of the 

m atter^1 1 0 ^

(109) - S^32 ■(□_.) Traditional Courts Act.

(110) - S ,3 2 (2 )



-APPOIHTMKNT OF THE COMMISSIONERS

In  Zambia the cal Courts Adviser and local

courts officers  arc appointed by the Ju d ic ia l Service
( 1 1 1 )

Commission; ' No q ualificatio n s  are laid  down 

for any of these offices but legally  trained persons 

are often appointed to the f ir s t  office .

In  Malawi the Chief Traditional Courts Commiss

ioner* the Senior Traditional Courts Commissioner 

and such other Cornaissioners as may be found 

necessary are ar.pointed by the M i n i s t e r A s  

in  Zambia, no q ualificatio n s  are prescribed for 

appointments to :n y  of these o ffices  but the practice 

is  to appoint loyally  q u alified  persons to the posts. 

The appointment of the Commissioner and the 

Deputy Commissioner by the Ju d ic ia l Service 

Commission is n better arrangement than that in 

Malawi in view of the important jud icial functions 

these o fficers  exercise.

OTHER FUNCTIONS OF THE COMMISSIONERS

The Local Courts Act does not spell out other 

powers of the Local Courts Adviser and the local 

courts officers  except those already mentioned.

I t ,  however, provides that the "Adviser and local 

courts o fficers  shall exercise such powers and perform 

such duties as arc conferred or imposed upon them 

by or under the provisions of this A c t ' . ' T h i s  

provision enables various functions to be given to 

tho Adviser and the local courts o fficers .

The Traditional Courts Act, on the other hand, 

specifies  other functions for the Chief Traditional 

Courts Commissioner in addition  to that of reviewing 

decisions of tho courts. He is responsible for 

the following:

(111 ) - S ,3  Local Courts Act,

(112 ) - S « 2 5 (l )  Traditional Courts Act,

(113) - S„U(3)-



(a ) the advising of the M inister in  respect
/

of tho constitution , jurisdiction  and 

membership of traditional courts and 

traditional appeal courts;

(b) the organization , guidance and supervision 

of traditional appeal courts;

(c ) the organization and supervision of 

courscs of instruction for  members, - 

officers  and staff of traditional courts;

(d) such other powers and duties as may from 

time to time be assigned to him by the 

Ministeri'11^

The other Commissioners perform such functions 

as may be assigned to them from time to time by 

the Chief Traditional Courts Commissioner subject 

to the general ,nd special directions of the 

M in ister (1 1 5 ^

PRACTICE AND PROCEDURE

The practice and procedure of local courts is  

regulated in accordance with such rules as may be 

made in that behalf by the Chief Justice under 

Section 6 j  of the . x t ! 1'1' ^

In  Malawi the practice and procedure are more 

uniform. They arc regulated solely by such rules 

as may be made by the M inister^11"^ and not by 

native law or custom. The procedure in  c iv il  and 

crim inal proceedings in courts of f ir s t  instance 

js based on the Traditional Courts (Procedure) R u l e s ^ 1^  

while that in  appellate courts is governed by the 

Traditional Courts (Appeals) Rules^11^  The M inister 

is also empowered by Section 371 ° f  the Criminal 

Procedure and Evidence Code to specify  from time 

to time by notice published in the Gazette that 

any provisions of the Code shall apply to criminal

(l lU )  - S ,2 6 ( l ) ( a )  - (d ) Traditional Courts Act. 

U l '5 )  - s , 26( 2 ).

(116 ) «  See tho Local Courts Afi.t, 

fU 7 ) - S ,2 3  Traditional Courts Aqt.

(1 1 8 ) ~ G/N 175 of 19 6 2  as amended by later notices

(1 1 9 ) - G / N  112 of 1962 as a m e n d e d  by later notices.
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proceedings in any traditional court. (-^0)

When native cjurts were introduced one of the 

fundamental objects the adm inistration intended 

to achieve was the dispensation of justice in the 

simplest form - a form not too technical for Africans. 

It  was, therefore, essential that these courts should 

follow simple practice and procedure not encumbered 

by the technicalities  of Snglis.h practice and pro

cedure. Legal practitioners were prohibited  from 

appearing before the courts and so were state 

prosecutors. Rules of court were made in the 

simplest form.

This sim plicity of x^ractice and procedure has 

substantially  remained but several aspects have 

been m odified. In  M alawi, for instance, it has 

been eroded in several respects because of the 

increased jurisdiction  of some courts and the 

permission of legal practitioners to appear in these. 

Section 37 of the Traditional Courts Act, however, 

s t il l  requires proceedings before traditional courts 

(including review decisions by the Chief Traditional 

Courts Commissioner) to be decided ’’according to 

substantial justice without undue regard to 

technicalities ."

(120) - See, e . g . ,  G-/N 161 of 1970 , which applied

the following sections of the Code to trad

itio nal courts of a ll  grades: 7 7 (relating  

to Discontinuance by Director of Public 

Prosecutions); 8l(w ithdrawal of prosecutions); 

I52 (co n v ictio n  of attem pt); 1 5 3 (alternative  

v e r d ic ts ); 158(construction of sections 152 

and 1 5 3 ) ;  l7 6 (c o n fe s s io n s ); 179 (adm issib ility  

of photographs and p la n s ); I80 (a d m iss ib ility  

of medical reports); l81 (ad m iss ib ility  of 

sc ien tific  reports); 19U(evidence of husband 

or w ife  of accused); 337(conditional or 

absolute discharge , probation of offenders , 

e t c . ) ;  339(suspended sentences); 340 

(imprisonment of f ir s t  o ffenders); and 

consequence of breach of conditions).



In  Malawi , whore the ru les  of procedure were 

f i r s t  made uniform  w hile  those in  Zambia were s t i l l  

m ainly  "based on customary law of the area of 

ju r is d ic t io n  of tho c o u rt , proceedings take b r ie f l y  

the fo llo w in g  p r o c e d u r e : A  c i v i l  or crim inal 

case is  o r ig in a te d  by a summons a fte r  a com plaint 

has been lodged r/ith the c le rk  of court. Crim inal 

proceedings may also  be commenced by arrest  of the 
>

o ffen d er . The usual consequences of d iso beying  

a summons apply . ' itn esses  may also  be summoned 

w ith  the y su al consequences fo r  disobeying  a 

summons. In  crim inal cases the accused may be 

adm itted to b a i l ,  Although an accused must norm ally 

be present at h is  t r i a l ,  the court may, however, 

in  those cases where a m a g is t r a t e 's  court may d i s 

pense w ith  the attendance of the accu sed , also  do 

the same. Proceedings of the court are recorded in 

w rit in g  'but the language of the court is decided  

upon by the C h ief T r a d it io n a l  Courts Com missioner.

U nlike  in  non- traditional c o u rts , in  cases before  

t r a d it io n a l  courts (except in  Regional T r a d it io n a l  

Courts) there is  no prosecutor to put forward the 

S t a t e ’ s case . The chairman of the court exp la ins  

to the defendant the case ag ain st  him and asks him 

whether he adm its committing the acts a lleg ed  and 

has contravened the law concerned . I f  the d e fe n d 

ant adm its , a p lea  of g u ilty  is  entered ; i f  he 

d e n ie s , a plea  of not g u ilt y  is  entered .

I f  the defendant p leads  g u ilty  the complainant 

inform s the court b r ie f l y  the fa c ts  of the case.

The chairman then asks the defendant whether he 

adm its the fa cts  g iv e n . I f  the defendant admits 

the fa c ts  the chairm an informs him that he may 

address the court on those fa cts  i f  he so w ishes 

and say anything  that may lessen  the grav ity  of 

the f a c t s . I f  the defendant denies  the facts  the 

ehairm an a lte rs  the plea  of g u ilt y  to one of not 

g u ilty  and proceeds w ith  the t r ia l *

I f  the defendant p leads  not g u i l t y , the com

p la in a n t  should then c a l l  h is  w it n e s s e s t i f  he has

See T r a d it io n a l  Co^r^s (Procedure) R u les ,



any, to prove his case, I f  he wants to give 

evidence himself he must do so before calling  his 

witnesses, After 'bc-ing sworn the witness gives 

his evidence and is then subjected to cross-examin

ation by the defendant. The court may also ask 

questions, At the und of the com plainant's case 

the court considers whether the evidence is 

suffic ient  to require a reply from the defendant; 1 

I f  a reply is required from the defendant, the pro

cedure given above vith  regard to the complainant’ s 

evidence applies,

At the end of the defendant 's  case, the court 

may give its judgment then and there or it may do 

so at a later date, here the court is constituted 

of more than' tv/o members, the decision  of the m ajority 

Is the judgment of the court. The judgment is 

recorded in writing  ^.nd signed by the chairman who 

must deliver  it in open court. Where the court 

sits with assessors, the assessors give their 

opinions but the opinions do not bind the court.

Insanity  may be pleaded and the court deals 

with the plea in  the same manner as it is dealt 

with before courts of the Ordinary System^1^ ^

(122) - Note that the dism issal of cases for in s u ff i 

ciency of evidence was the main reason for

the re-organisation of the traditional courts

to enable a grade of them, the Regional Courts, 

to impose the death penalty. The amendment 

to the Criminal Procedure and Evidence Code 

preventing the High Court from dism issing a 

case on insufficiency of evidence referred to 

in  the last Chapter does not apply to traditional 

courts. -/accordingly traditional courts can 

s t il l  dismiss cases for  insuffic iency  of 

evidence at the end of the prosecution 's  case. 

This is also the tase with magistrates* courts - 

see S „25h Criminal Procedure and Evidence Code,

(123) - See Rules 3 0 A , 30B« 3^0  and 30D as introduced

by G/N  124 of 1970,



C iv il  tr ia ls  follow substantially  "title same *

procedure in so far as presentation of evidence is  

concerned,

Appeals, as .mentioned above, are governed by 

the Traditional Courts (Appeals) R ules, but where 

the rules do not provide the procedure, the court 

may apply any appropriate provision thereof by 

construing the same with such m odification not a ffe c t 

ing the substancc r.s may be necessary or projjer to 

a^apt the same to the matter before it . Where this 

is not possible the court may give such orders and 

directions as appear proper to do substantial justice 

between the p a r t ie s , having regard to the summary 

settlement of matters in issue and to the saving 

of costs.

Although an appeal hearing is based on the record 

of the court of fir s t  instance, the appellate court 

may in any c iv il  a ;;peal, if  it considers it necessary 

so to do in  the Interests of ju stic e , direct that 

the appeal should be conducted by way of a re-hearing 

and that a l l  or any of the witnesses should be recalled 

to give evidence. The court may admit fresh  evidence 

but not on behalf of the prosecution in a criminal 

appeal.

M t h  the increased jurisdiction  that has been 

given to some traditional courts in Malawi in regard 

to both subject matter and the persons they may try , 

and with the admission of legal practitioners to 

these courts, the present simple practice and pro

cedure prevailing  in these courts cannot continue 

in d efin ite ly . In  fa c t , it  apxoears to be the aim 

of the Government to change the rules from time to 

time to suit the circumstances. When introducing 

the second reading of the Local Courts (Amendment)

B i l l ,  1969 , tho M inister of Finance , Information 

and Tourism (A .K . Banda), for instance, hinted that 

"Where it is fe lt  desirable , such Local Courts w ill  

in future be empowered to sit with a Jury to assist  

them, as is  tho c;.so already in the High Court'.'

The appearance of defence counsel is likely  to be 

followed by the appearance of State counsel. I f

(124) - Hansard (Revised Edition) 12 - 21 November, 

1969 , P . 57-



this happened, there would he litt le  to distinguish  

traditional courts from the courts of the Ordinary 

System, particularly  in  procedural matters, '

APPEARANCE BY LEGAL PRACTITIONERS

As already indicated e a r lie r , form erly, both 

in  Zambia and in Malawi, legal practitioners were 

barred from a ll  native courts. The parties 

ap; eared in  person or could be represented by a 

spouse, guardian, servant or master who proved that 

he/she had authority to appear or act for such p la in 

t if f  or defendant. In  Malawi the position was 

altered by the Local Courts Ordinance, 1 9 6 2 . As 

mentioned earlier  in  this Chapter, that Ordinance 

authorized the Governor to declare that a local 

court would have tho jurisdiction  to try cases 

concerning non-Africans. In  making such an extension 

of ju r isd ic t io n , the Governor could also make an 

order perm itting legal practitioners to appear in 

the court or courts whose jurisdiction  had been 

extended.

Extension of jurisdiction  to try cases concern

ing non-Africans was made to several Urban Local 

Courts in 1 9 - 5^  n.o order was made at the 

same time perm itting legal practitioners to appear 

in  these courts. In  1967 , however, the Local 

Courts (now Traditional Courts) (Appearance by Legal

(125) - G/Ns 109 and 183 of 19 6 U.



Practitioners) Order permitted persons entitled

to practice as legal practitioners in the High Court 

to "appear and act in proceedings other than in 

matters to be tried  solely in accordance with Custom

ary Law in the Local Courts specified  as being Urban 

Local Courts or Grade A .l  Local Courts in Schedules 

I I I  and IV  to the Local Courts (Terms and Conditions 

of Service, Pules as amended from time to time','

Further, legal practitioners could appear and act in 

Local .Appeal Courts in appeals from decisions in  

cases in  which a legal practitioner was or would 

have been entitled  to appear in  the Local Court 

from whose decision  the appeal was made.

The present position  in Malawi i s ,  therefore, 

that a legal practitioner  cannot appear in a 

traditional court unless it is a court to which the 

Traditional Courts (appearance by Legal Practitioners) 

Order as amended from time to time has been extended.

At present the Order applies to every Urban Traditional 

Court, Grade A .l  Traditional Court, Regional T radit 

ional Court and Traditional Appeal Court (including 

the National Traditional Appeal Court) in a ll  matters 

except those to bo tried  solely in  accordance with 

customary lav/. In  Grade B and Grade A Traditional 

Courts the parties must appear in person or be 

represented by the p a rty ’ s husband, w i fe , guardian, 

S'ervant or master^1 2 "^ unless the M inister has by

(126 ) - G/N 187 of 1 9 6 7 . The order was made in

t.erms of S . 2 2 ( l ) ,  now S. 2 4 ( 1 ) ,  which provides 

that "no legal practitioner may appear or act 

for any party in any matter before a Tradition

al Court unless the M inister has by order in 

w ritin g , authorized legal practitioners to 

appear or act in  respect of proceedings before 

the court concerned either generally or in  any 

particular case or class of case , and any such 

order may at any time be revoked by the 

Minister';

(127) - S . 2 4 (2 ) Traditional Courts A ct.
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order in  writing  authorized legal practitioners to 

appear in a particular  case or class of case. /in 

order permitting legal practitioners to appear in 

a traditional court can be revoked by the Minister 

at any tim e!12°^

In  Zambia the position  was changed by the Local 

Courts Act 1966, Section 15 of that Act permits

legal represent-.tion in criminal charges under by

laws and regulations made under the provisions of 

the Local Government Act or of any written law 

which a local couit is authorized to administer 

under Section 13 (of the A ct).

CONCLUSION

In  concluding the discussion of the Judiciary  

as given in this and the last Chapters, four subjects 

relevant to the adm inistration of justice in  both 

Zambia and Malawi ought to be dealt with b r ie fly .

i . Independence of the Judiciary  and the Executive

Although tho tenures of o ffice  of magistrates 

and chairmen and members of • IfccaL and traditional 

courts are not as well safegurrded as those of judges, 

the Judiciary  as a whole, in both Zambia and Malawi, 

enjoys an independent adm inistration of ju st ic e , 

free from interference by the Executive. Incidents 

such as the demonstration in  Zambia against the 

judges in 1 >59 arc unlikely  to occur often. Although 

President Kaunda had precipitated  the situation  by 

his denunciation of the judgment of Justice  Evans, 

he was quick to react sharply against the demonstration 

which he said had been staged without his knowledge, 

lie publicly  declared that the reaction of the people 

had taught him a lesson and that he would not like

(128) - S . 2 4 (1 ) .



to see a sim ilar incident in the future (-^9)

Sim ilarly when Dr. Banda announced that he 

would not release the persons who had "been acquitted 

of the charges 01 murder by the High Court on a 

technicality  rind that he would introduce leg islatio n  

to increase the jurisdiction  of traditional courts 

to impose the de.'th sentence and leg islatio n  to 

prevent the dism issal of cases on tec h n ic a lit ies , 

he did not consider it interference with the work 

of the Judiciary  or a defiance of the Judiciary .

He held the opinion that the English  judges did  

not understand the complexities of African super

stition  as were present in  the case concerned and 

that there w.juld be better justice if  such cases 

were in future tried  before courts presided over 

by Africans.

The tv/o incidents have, however, not been part 

of the pattern of things. There has never been 

a repetition , either in Zambia or M alawi, of these 

incidents. Tho Executive in both countries 

executes and obeys decisions of the Judiciary ,

In  order to m aintain the independence of the 

Ju d ic ia ry , it w ill  be essential fo r  the Executive 

to continue to observe three things. F ir s t ly , 

the Executive should continue to re fra in  from 

interfering  with the manner in  which the courts 

make their decisions on the ground that they are 

unfavourable to the Executive or to the public or 

w ith  the decisions of the courts by refusing to give

(129) - Justice  Evans and the Chief Ju s t ic e , James 

Skinner, resigned their posts after  the 

demonstration. For reports on the incident, 

see Rhodesla H e r a Id , issues of 1 6 , 19 and 

20 Ju ly , 1969. The two Portuguese soldiers 

who had been the subject of the row after 

their acquittal by Justice Evans were detained 

under emergency regulations but later exchanged 

for  Zambian citizens  who had been detained by 

the Portuguese as a reprisal.



effect to them. Secondly, appointments to the 

bench should continue to be free from p o lit ic a l  

considerations. ;ia frica n izatio n ’1 of the bench 

should not mean "p o lit ic is in g " it . T h irdly , the 

Executive should act to restrain  the leg islative  

and the public from c r it ic is in g  the Judiciary . 

Accordingly, the incidents quoted above in  which 

the Chief Executive in each case in it iated  the 

attack ought to be regretted.

"■ F inally  it should be added that independence 

of the Judiciary  can be lost by the inaction of 

the Judiciary  it s e lf . I f  the present expatriate 

judges took the view that they were judges in an 

African ruled country and should not, therefore , 

give judgments that might be construed and inter

preted as an attempt to undermine the Government, 

the independence of the Judiciary  would be lost. 

Equally , i f  after  nA frica n izin g " the bench the 

African judges t-jok the view that they should not 

give judgments that would appear to be against the 

aspirati ^ns of the Government or the natio n , 

independence of tho Judiciary  would be lost .

i i .  Members of the Judiciary  and Administrative

Functions

As in  the United Kingdom and the other countries 

of the Commonwealth, the doctrine of the separation 

of powers is not observed in Zambia and Malawi to the 

extent of completely excluding judges and other 

members of the Judiciary  from adm inistrative 

assignments. M agistrates often sit  on licensing  

boards or commissions. Judges often act as chairmen 

single commissioners of commissions investigating
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important adm inistrative or p o lit ic a l  is su e s !1- ^

The objection to this practice is that it places 

members of the Judiciary  in  a position  where they 

must make adm inistrative or p o lit ic a l  decisions or 

recommendations. Such decisions or recommendations 

may be very unpopular with the public and accordingly 

subject tho judge or magistrate to criticism .

Such criticism  indirect y undermines the independence 

and integrity  of the Judiciary  and the confidence of 

the .■/ublic in  it .

In  the United States of America judges at the 

Federal level arc not supposed to perform adminis

trative functions outside those concerning the court.

3 6.

(130) - For instance, the then Chief Justice  of

Zambia, Blagden, was appointed to investigate 

allegations that voting in the election  of 

office-bearers at the United National 

Independence Party Conference of 19&7 

been rigged. In  the then Nyasalandf the 

then Chief J u s t ic e , Southworth, was appointed 

to investigate an incident at a demonstration 

in  I960  \;hile the B rit ish  Prime M in ister , 

Macmillan, was in  the country.

In  the United Kingdom, see investigations 

conducted by Lord R adcliffe  in i 960 and 19 6 2  

into the working of the Security Services; 

the inquiries conducted by the then Master 

of the R o lls , Lord Evershed, with a view to 

the resolution of industrial disputes - Wade 

and Phi"'lips , op. c i t . , p322. See also the 

report of the controversial inquiry conducted 

by Lord Denning into the security aspects 

arising  out of the resignation  of a M inister 

of tho Crown - Cmnd, 2152 of 1 9 6 3 . In  

connection with Nyasaland, see also the Devlin  

Report on the emergency in Nyasaland referred 

to in Chapters 7 and 8 of this study.



This rule has„ however, been violated  on many 
. ^1^1)

occasions) During the debate on the appoint

ment of Chief Justice  Jay to carry out an executive 

function a resolution was offered  in  the Senate 

that "to  permit judges of the Supreme Court to hold 

at the same time any other o ffice  of employment 

emanating from and held at the pleasure of the 

Executive is contrary to the sp irit  of the 

Constitution^- "'^  In  1800 p r o p o s e d  constitutional 

amendments and B ills  were introduced to bar judges 

from holding other appointments or o ffices . Judges 

(in  the United States) have expressed disapxoroval 

of the p ractice^- ^^

(131) - -As early as 1795 Chief Justice Jay (the

fir s t  Chief Justice of the Supreme Court) 

was sent to England to negotiate a treaty 

that today bears his name. In  1799 Chief 

Justice  Ellsworth went to France to negotiate 

a treaty with B ritain  - Vanderoiit, o p .c i t . , 

p . 119 ; Schwartz, o p .c it . , V o l .I ,  p . 346 .

Justice  Jackson acted as prosecutor at the 

Nuremberg trials  - Schwartz, p . 346 ; Vanderbilt , 

P. 119

(132) - I .  V'arren, The Supreme Court in the United

States History (1924 ) p . 119

(133) - Justice Roberts wrote after  he had undertaken

an executive assignment: " I  have every reason 

to regret that I ever did  so, I do not think 

it was good for my position  as a justice nor 

do I think it was a good thing for  the court'.’ - 

Roberts, '“Row is th3 Time: Fortifying  the 

Court’ s Independence (35 A .B .A .J . , 1 , 2 (1 9 4 9 ) . 

Chief Justice  Hughes expressed the same view - 

Schwartz, Vol. I ,  p . 347? note IJL4.8 ; and so 

did Justice  Jackson - (32 A .B .A .J . , 862 - 3 

(1 9 4 6 ) ) .  Generally , see Schwartz, V o l .I ,  

pp. 346 et seq.
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Even in the United Kingdom, the practice has 

not been free  from criticism . The investigation  

carried by Lord Denning in I 963 was highly p o lit ic a l  

and criticism  was heard that the Government was using 

the Judiciary  for its own ends^1-'^

i i i • The Legal Profession

To be admitted to practice law in Zambia or in  

Malawi a person must satisfy  prescribed requirement 

Application for admission is made to the Chief 

Justice  by way of petition^ A person who has

the q u a lificat i  ns may be refused admission because 

o f , for  instance, bad character. A person may also 

be admitted for the purposes of appearing in  a particular  

case or cases. This is done with legal practitioners 

from other countries who come to appear in a particular  

case or in cases from time to time.

The profession  is  not divided into two as in  

England, South \frica or Rhodesia. Practitioners 

appear before all courts (■ (E luding 'sak;. tiwditionrJ epiirts in 

in Malawi and "when” a civil mattou. tinder' an unwritten lav; b&frre 

a local dcurt' in Saiabia)«/ill practitioners are governed 

by one Lav/ Society established under the relevant 

statute

Legal education in each country is in the hands 

of the Council of Legal Education^^ 8 )  jn Zambia 

the Council comprises the Chief Justice ; the Attorney- 

General; two practitioners nominated by the Society 

and appointed by the M inister; and two members with 

experience of education appointed by the M inister.

In  Malawi, on tho other hand, the Council is  composed 

of the Chief Ju st ic e ; the Attorney General or a 

representative appointed by him ; a judge of the

(1 3 4 ) - Wade and P h il l ip s , op. c i t . , p . 322.

(135) - See S . 7 (1 )  and (2 ) Legal Practitioners

Ordinance (C a p .144) (Zambia) and S s .9 ( l )  

and (2 ) and 1 3 (1 ) Legal Education and Legal 

Practitijncrs  ^ct (C a p .3 :0 4 )  (Malawi).

( 1 3 6 ) - S . 7 (3 ) Legal Practitioners Ordinance; S . 1 2 (1 )

Legal Education and Legal Practitioners Act.

(137) - See the Legal Practitioners Ordinance and the

Legal Zlducation and Legal Practitioners Act.

(1 3 8 ) - I b i d . S .7 B ; Part I I ,  respectively.



High Court appointed by the Chief Justice ; a 

magistrate of a subordinate court appointed by the ■ 

Chief Ju st ic e ; two persons in  the legal service 

of the Governrruaat appointed by the M inister; two 

persons who are registered legal practitioners 

nominated by the Law Society and appointed by the 

M inister; and two law teachers appointed by the 

M inister.

iv . Legal Aid

When considering the Zambian Declaration  of

Rights it  was mentioned that a person who claims

that h is  right or rights under the B i l l  have been

violated  but has no funds to prosecute h is  claim

before the High Court could be granted aid  after

investigation  of tho matter by a tribunal comprising

two persons who hold or have held high jud ic ia l office

and appointed by the Chief Justice to whom the request
( "1 "Z o 'j

fo r  a id  is  made; JJ)  There is no sim ilar provision 

in the Constitution of Malawi, which has no Declaration 

of Rights.

Legal aid in  Zambia in cases not concerning 

the Declaration of Rights is toverned by the Poor 

Persons Defence Ordi nance[ in Malawi legal 

aid in a ll  cases is  regulated by the Legal Aid A c t l " ^ ^  

In  Zambia the a id  under the Ordinance is  restricted  

to crim inal cases. In  M alawi, on the other hand, 

the aid  can be given in both criminal and c iv il  

cases.

Aid is not granted in tr ia ls  for  every type 

of offence. The determining factor is whether 

it  is  in the interests  of justice to provide the 

a id . It  is  of course, as a matter of fa ct ,g iv en  

in  connection with prosecutions for serious 

offences before the High Court, such as murder.

Aid may be applied for  from the magistrate trying
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( 1 3 9 ) _ S . 27 of the Constitution of Zambia. See 

also Chapter 21.

(11+0) - Cap. 1+2- 

(11+1) - Cap. i+:01.



the case or committing the accused, to the High Court 

or from the judge of the High Court or from the 

presiding  officer  of any other court to which the 

Ordinance or the ,',ct applies or from the Chief Legal 

Aid Counsel. Tho court may also on its own 

in it ia t iv e  grant legal aid .

In  Zambia dcfcnce of persons granted legal 

aid is handled by the Public Defender 's  O ffice  

while in Malawi it  is handled by the Chief Legal 

Aid C ounsel's  O ffic e . Both are Government Depart

ments staffed  by legal practitioners whose main 

function is  defcnce of persons granted legal a id .

While the day when leg al a id  w ill  be given to 

a ll  those who need it may be s t il l  far  o f f ,  the 

Zambian and Malawian Governments have gone a long 

way in  meeting the needs of defence of poor persons 

at public expense.

<&S>3b
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'HIE JUDIOI.X SERVICE CQIKISSION

2ho Judicial Service Gaxiissivii is, like tho tribunal 

on the ro..v.-val of ju anuthor ingenious invention of

the lo^.al draftsmen of tho British Colonial Officc,

Alth.u A older than tlio tribunal, its history also bor;ins 

vd-th the rronco -f the new States of the Ccnuonwoalth.

Tho C. nclituticns tho older Coixionwoalth states, o.£,, 

Canada ard Australia, do not certain this institution. It 

a«ado io.; aArst appu -.-.ranco in tho Constituti;. ns .>f tho 

Co;.womgL.:lth states of ‘the generation loginning in the second 

half of the fortiesc It is found, for instance, in Part ¥1 

. f tho Co-ylon (Constitution) Order in Council, 194^?^ VJhen 

the Caibtltucious of the nany dependencies vfoich gained 

indupendonce froia the late fifties v©re drawn up, the 

Judicial Service Ctxi îission was included in nost of thou,

Jho Public Service Comission (whose history in
(3)

Britain dates back to 1855) was found not suitable to 

handle judicial appointaonts, Offices of a judicial 

nature had loon found, even in Britain itself, to bo lone to

v. special category* Ihey had not boon included among the 

of.fi.ee s, appointments to which wore aade by the Public 

Service Cc;a.iAssion. Judges of tho High Court and of the 

*ip!-’oal Ci n.ata were appointed by the Queen v-n the advice of 

the Prii.'j Minister, Judges of tho county" courts and 

«x.< istratos were appointed by the Queen on the rocouixndation 

of the L ■-.yI Chancellor., In the ■ ldor overseas Comonwcalth 

c>>im trios. *3fL>e Canada, Australia, New Zealand and South 

Africa x«ro or a::o appointed by the Governor-General

or the Governor-General in Council on tho advice of the 

PriDJ Minastsre 2ho appointoent of Magistrates, on the other 

hand, varaod-

1. Sec 3,aot Chapter,,
2. Ceylon ;ained independence in 1947 - see the Ceylon 

Independence ,jot, 1947, (c .7, 1947).
3. See the next Chapter,,
4. It shculd be ni..ted that the nine Lords of Appeal in 

Ordinary wh>„ sit on tho spoliate CoranittGo of the 
House of Lords are appointed not as judges but as life 
peers to enable thea to sit in the House of Lords and 
do tho Houses’s court work. The other nenbers of the 
House's appellate Comittee are the Lord Chancellor, 
former Lord Chancellors and other peers who have held 
or aro holdinr lii^h judicial office in a superior court 
in tho United Kinr/.lor.i or in tho Judicial Connittee of 
the Privy Council, In aost cases the work of the 
Appellate Coadttoo is done by the nine Lords of Appeal 
in Ordinary and tho I-ord Chancellor,



Tho system exisiting in the older Connom^ealth countries 

coulcl have beon adopted without difficulty in the new non- 

ropublican countries of the Con'.ionwealth, In the republican 

countries -with ejjecutive Presidents, the absence of a Prime 

Minister to advise the President on the appointments made it 

impossible, of course, to adopt the system in exactly tho 

same fora, However, this was not, the reason why the 

Colonial Office invented the Judicial Service Commission. It 

was tho desire tc ;.iaintain the existing'; independence of the 

judicii.ry, ,is Britain was pulling out of her colonies and 

protectorates, leaving the inhabitants to run their own 

affairs, the Colonial Office and the new political masters 

weru agreed on tho necessity for an independent judiciary.

To taring this about it was necessary, not only to leave 

bhe courts alone in their dispensation of justice and to 

safeguard the tenure of office of the judges, but also to 

have a system of appointaont of judges that guaranteed that 

independence.'Iho inclusion of a Judicial Service Commission 

in the Constitution to do in tho judicial service what the 

Public Service Commission does in the regular civil service 

was thought the best method of achieving this end,

Accoi’diiyjly in both Zambia and Malawi (and in most

of tho new States of the Corxionwoalth) a Judicial Service
(5)

Commission is included in the Constitution, In both

countries tho Corxiission comprises the Chief Justice (who

acts as Chairman), the Chairman of the Public Service

Coixiission or such other member of the Commission as he may

designate, and a Justice of .appeal or puisne Judge designated,

in Zambia, by tho Ghiof Justice, and, in Malawi, by the

President after consultation with the Chief Justice^  Ihe

Zaiitbian Corxiission has a fourth rximber appointed by the

President from among persons who hold or have held high 
(7)

judicial office. It can be seen that the membership of 

both coJiaissions is dominated by judges. This is understand

able in view of the functions entrusted to the Corxiission in 

both countrios. The compositions of the two Commissions are 

sihiilar to those of Commissions in othor Commonwealth 

countries. The Chief Justices are ex-officio members of the 

Commissions of most of these countries. Even in those 

countries whore tho Chief Justice has no ex-officio member

ship, one or more judges are included aaong the members,

5 , S,104 (4 )(Zambia); S.71 (Malawi). Sec also, for instance, 
tho Constitutions of Uganda (iirt,90); Tanzania (S,60); 
Mauritius (S.S5); Trinidad and Tobago (S ,83); Sierra 
Leone (S, £5); Uiaysia (.jt , 138); Konya (S,l34); Botswana 

(3,104),
6 , S, 104 (1 )(Zambia); (S. 71(l)(Malawi),
7, S. 104 (1) (Zambia),



To take a few countries for comparative purposes, in 

Tanzania the membership of the Coirmission is made up of 

the Chief Justice (Chairman), a puisne judge designated by 

the President after consultation -with the Chief Justice
(a)

and a member appointed by the President. There are no 

qualifications laid dowi for this third member. In Botswana, 

in addition to the Chief Justice ( (hairman) and the chairman- 

of the Public Service Commission or any member of the 

Commission he may designate, a third member, with no 

specified qualifications, is appointed by the Chief Justice 

and the Chairman of the Public Service Con-mission acting 

together^ In Trinidad and Tobago*'1^  the membership of 

the Commission comprises the Chief Justice (Chairman), a 

Judge of the Court of Appeal or of the High Court designated 

by the Governor-General on the advice of the Prime Minister, 

the Chairman of the Public Service Commission and two other 

members appointed by the Governor-General on the advice of 

the Prime Minister, One of these two members must be a 

person holding or who had held high judicial o fH ^eP  The 

composition of the Sierra Leoni"^Comission is the same as 

that of the Zambian Commission except that the members other 

than the Ghief Justice and the Chairman of the Public Service

Cammissio^^a^are designated by the Governor-General on the
■ (13 )

advice of the Prime Minister, In Mauritius the Commission

consists of a senior puisne judge (who acts as chairman), the 

Public Sei?vice Comrdssion and a member appointed ty the 

Governor-General on the advice of the Prime Minister from 

persons who hold or have held high judicial offici^"^ In 

Uganda the Chief Justice and the Attorney-General are ex

officio members of the Commissiorl1'^  The Chief Justice 
1 ' 11 f~, / \

acts as Chairman, Three other members are appointed ty

the President from persons who are qualified to be appointed
(17)

to the office of judge of tho High Court. In Malaysia 

the membership of the Commission comprises the Chairman of 

the Public Service Commission (Chairman), the Attorney - 

General and one or more other members appointed by the 

Yang di-Pertuan kRoru? after consultation with the Lord 

President of the Federal Court from among persons who are or 

have teen Judges of the Federal Court or a High Court of a 

State

IT, S .60 (1) of the Constitution, Such member must not ’ how
ever, be a member of the National Assembly-S.60 (fir),

9* S,104 (l) of the Constitution.
10, S, 33 (2) of the Constitution.
11, S. S3 (3) of the Constitution,
12* S. 85 (2) and (3 )(a) of the Constitution.
12a, There is no provision that the Chairman can designate 

another person,
13. S. 85 (2) and (3 )(a) of the Constitution,
14* S. 85 (2) of the Constitution,There is no pro ‘ ' that

the Chairman of the Public Service Commission can 
designate another person,

15. roiri • on (].,) of tho Constitution, ?6 ,. Ibid,



In Konya the Coinnission is composed of the Chief Justice,

two persons \4io are Justices of Appeal or puisne Judges of

the Supreme Court designated ty the President on the advice

of the Chief Justice and two members of the Public Service ,

Commission appointed by the President on the advice of the
(19)

Chairman of the Public Service Coixiission,

It will be noted that of tho ten countries (including .* 

Zambia and Malawi) vhose comissions have beon dealt with 

above, all, except two - Uganda and Tanzania - have 

representation from the Public Service Comission. In seven 

of the countries ,  Zambia, i'felawi, Botswana, Trinidad and 

Tobago, Sierra Leone, Mauritius and Malaysia, the Chairman of 

the Public Service Commission is an ex-officio member^^In 

Kenya two ordinary members of the Public Scrvice Commission 

are appointed, The Chairman, it appears, cannot bo appointed 

since he is the porson. who advises the President before the 

two appointments are made. In fenaania and Uganda it is 

possible for the President to appoint a member of the Public 

Service Commission to the Judicial Service Commission, provided, 

in the caso of Uganda, such person meets the qualifications 

laid down, Ihe presence of members of the Public Service 

Commission in the Judicial Service Commission serves to 

co-ordinate the activities of the two institutions.

Since, in both Zambia and Ifelawi, the Chief Justice 

and the Chairman, of the Public Service Commission are ozs-ofiicio 

members of the Judicial Service Commission, no question of 

their tenure of office in the Counission arises. As long as 

they continue to hold the offices of Chief Justice and 

Chairman of the Public Service Cocmission respectively, they 

remain members. In tho case of a member of the Public Service 

Commission appointed by tho Chairman to represent the 

Commission, his membership, although not specifically so 

stated in the Constitution, should come to an end i f  terminated 

by the Chairman, With regard to the Justice of Appeal or 

puisne Judge of the High court designated, in Zambia, by the 

Chief Justice, and in Malawi, by the President after • ..

consultation with the Chief Justice, neither Constitution

has a prevision on his term of membership. It can be assumed 

that the designating authority - i .e . the Chief Justice in 

Zambia and the President in Malawi - could terminate the 

membership,

17. Article 90 (2) (a) read with Article (3),
18, Article 133 (2) of the Constitution,
19, S, 134 (l) of the Constitution,
20. In Zambia, Malawi and Botswana, however, he could be

represented by a member of the Public Service Commission 
designated ty him.



Ihe provision could also be interpreted as giving such Justice 

of .Appeal or puisne Judge a peimanont appointment until 

he resigns un his own accord or until he resigns or is removed, 

from judgeship. In Zambia, the fourth member of the 

Commission who is appointed, by the President has a term of 

office of two years but he can be removed, by the President 

before the expiration of this period on the grounds of 

inability to discharge his functions (arising either from

infirmity of mind or body or any other cause) or for nisfce-
, • (21) 
havxour.

Stipulated terns of office for an appointed member 

or appointed members aro also found in the Constitutions of 

Uganda, Sierra Leone, Trinidad and Tobgao and Botswana, for

instance, Ihe periods are four years in Uganda?^five years
• . (23) (24)
in Sierra LeorSs and three years in Botswana and Trinidad and

(25)
Tobago. The Constitutions of Kenya, Tanzania and

Mauritius do not, however, mention any specific term of office.

As in Zambia, an appointed member in Ugandl^^Sierra

Trinidad and Tobagc)^^ and BotswanJ.^'^an be removed /or . ■

inability to discharge his fupctiona or for misbehaviour,

Neither in. Zambia nor, in.-any of those countries_is tiaere a

requirement that a tribunal should first investigate the

matter before tho removal could be effected, ‘Ihis should be

contrasted with the position in the 1966 Constitution of

Lesotho, Before the King could remove an appointed membeiP^

for inability to discharge his functions or for misbehaviour,

he was required to appoint a tribunal, consisting of a

chairman and two members chosen by the chairman from among

persons who hold or have held high judicial office, to
(31)

investigate the matter first. The King could thereafter
(32)

dismiss the member only if  the tribunal so recommended.

21. S„ 104 (2 )(c ).
22, Article 90 (2)(b). .

23. 3, 85 (3) (b).
24. S. 104 (2).
25. S. 83 (3)(e).
26, Article 90 (2)(c).
27, S, 85 (3) (c) and (d).
28. S„ 83 (3)(c).
29, S. 104 (2),
30, There was one such member appointed ty the King after 

consultation with the Chief Justice from persons who held 
or had hold high judicial office.. 'Ihe other members were 
the Chief Justice (Chairman) and the Chairman of the 
Public Service Commission or a person designated ty him *~
S, 125 (l) of the Constitution,

31. S. 125 (6) and (7). .
32, S. 125 ($)* The member could, however, be suspended during 

the investigation but such suspension, if not revoked 
earlier, came to an end if the tribunal did not recommend 

removal of the member.
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* .  S i :a * ti0a6fl? i t,'he Zambia and ik a u i
^ e siixLiar, tnexr powers axfxer xn erigin, In

Zambia the Constitution directly invests the Comission with 

the powers of appointing persons to, and removing them from, 

the offices of Registrar or Deputy Registrar of the High 

Court; Senior Resident Magistrate; Resident Magistrate; 

MagistrateP"^ President or fenber of a subordinate Court; 

or such other offices of President or Member of any sub

ordinate court of as m y  be prescribed by or under an
( 35) ■

Act of Parliament. It also invests the Commission with

tho powers? of exercising disciplinary control over the
(36)

holders of these offices. Ihese functions are exercised 

by the Coauission on behalf of the President^ but the 

President cannot withdraw the delegation since it is made 

by the Constitution. The Comission can delegate its functions 

in writing, whenever necessary, to any member of the Commission* 

any judge of the Court of i^ppeal or of the High Court or to 

any person holding any of the offices mentioned above. *

While the President is permitted, when necessary# to 

give general directions to the Commission or to any person  

delegated to do its work and the Conmission or such person 

is bound to follow such directions, the Commission (including 

its delegates) is not subject to the direction or control 

of any other person in the actual exercise of its function!??)

Ihe President cannot, therefore, for instance, order the .

Coflmission to appoint this or that person. Such a direction 

would not qualify as a general one. It would be a specific 

direction and, therefore, not in accordance with the 

Constitution,

Unlike the Constitution of Zambia, the Constitution

of Malawi vests in the President the appointment, confirmation

of appointment and removal of the Registrar and Deputy

ffegistr&r of the Supreme Court of .Appeal or of the High

Court; Resident Magistrates; Magistrates; and such officers

as chairman or member of any court of law as may be

prescribed ty Parliamen^^ The exercise of disciplinary

control over these officers is, however, vested in the

Judicial Service Commission, subject to general or specijtP
(h2)

directions of the P r e s i d e n t , T h e  President my, however,

subject to such conditions as he thinks fit, delegate, ty

direction in writing, his powers of appointment, confirmation

of appointment or removal to the Judicial Service Commission

or any member thereof or any judge or person holding any of

the offices mentionsd above^ In the absence of such

delegation the Conmission’s only function with regal’d to the

appointment, confirmation or removal of the officers mentioned

above is to advise the P r e s i d e n t I h e  President is

required to consult the Commission but he is not bound to 

■ (/./0



In addition to the functions nonticnod above, tho 

President, in both Za.'.ibia and Malawi, consults the Judicial 

Service Coixiission before appointing judges other than the 

Chief Justice, 1'n Zambia the President acts in accordance

with the advice of the Commission,^ In Malawi, on the
> (1l7)

other hand, the President is not bound by such advice.

For comparative purposes, consideration of the

Commissions of Uganda, Tanzania, Sierra Leone, Mauritius,

Trinidad and Tobago, Botswana and Konya will suffice., Hie

officcs with viiich the Corxdssions in those countries are

concerned arc gonerally the same as those coming under the

jurisdiction of the Corxdssions in Zambia and Malawi except

that in Mauritius and in Trinidad and Ibbago the Coixiission

is also responsible for the appointment, confirmti n of

appointment, removal and disciplinary control of tho holders

of tho offices of soIicitor-Gencral, Senior Crown Counsel,

Crown Counsel, Crown Attorney and assistant Crown AfctozniyP

'Iho powers of the Conaission in Malawi are very similar to

those of the Comissions in Tanzania, Uganda and Botswana

although there arc also distinct differences. In Tanzania,

as in Malawi, the power to appoint (including the power to

confirm appointment and effect promotion of) tho officers

concerned is vested in the Presidenl/^but disciplinary

control over then and termination of their appointments are
(5d'

vested in tho Judicial Service Commission, /

33. Office of magistrate dees not include an administrative 
office the holder of which is entitled to hold court 
under tho subordinate courts ordinance - S.105 (4) 
(Gambia), Soe ?_ast Chap tor e

34* This does not include a court ~ martial - :"-bid0

35. S, 105 (1) and (3)„
36. Ibid,

37. S3’L05 (I),
38. S. 105 (2).
39. 3. 104 (4).
40. S. 72 (1) and (5).
41. Contrast this with provision in the Constitution of 

Zambia which restricts the President to general 
directions 0

42. S. 72 (4).
43. S* 72 (2).
44. S, 72 (3).
45. Ibid,,
46. Se 99 (2) (Zambia).
47. Se 63 (2 )(Malawi) read with S„ 67 (5 ).
48. S» 86 (2)(6) Constitution of Mauritius road with

Schedule 2 to the Constitution- S. 84 (2) and (3) 
Constitution of Trinidad and Tobago.

49. S. 61 (l)(a) of the Constitution.
50. S. 61 (l) (6).
51. See above.



In Ifclawx only disciplinary control over the officers is

directly vested in tho Corxdssion, 1 The Constitution of

Tanzania, unlike that of Malawi, says nothing about the

President being able to delegate to the Commission his

powers of appointment, confirmation of appointment and

promotion, The Tanzanian Commission, like that of .Malawi,

is not protected fror.i interference. In Uganda the power to

appoint the officers concerned, confirm their appointments,

remove thou fre,n office or discipline them is vested in

the President acting on the advice of the Judicial Scivice 
(52)

Com..iission. This differs from the position in Malawi in

that the President of Malawi is not bound to follow 'the
(53)

advice of the Corxiission,, ' Unlike the Constitution of 

Malawi, the Constitution of Uganda says nothing about the 

President being able to delegate his powers to the 

Commission. There was perhaps no need for i ncluding such 

a provision since the President acts on the advice of the 

Cuxdssion, The Corardssion is also not protected from 

interference. Such protection was not necessary since the 

Coixiission is not empowered to make appointments, remove 

officers from office or discipline them without the 

participation of the President, Tho powers of the Botswana
( Cf \

Commission are the same as those of that of Uganda, The 

Botswana Commission is, however, unlike that of Uganda,

protected from the direction or control of any person or
(55)

authority;

It can be seen that the powers of the Zambian Commission 

are stronger than 'those of the Coamissions in Malawi, Uganda, 

'Ihnzania and Botswana in that, although it acts on behalf 

of the President, its powers are directly granted ty the 

Constitution, It is not an advisor to the President but a 

permanent agent of the President acting without being 

required to consult the President or to submit its decisions 

to him although, Wien necessary, the President issues 

general directions for the guidance of the Commission,

Its powers are, however, almost the same as those of the 

Commissions of Sierra Leone, Mauritius, Trinidad and Tbbago 

and Konya,

52. Article 91 (l) of the Constitution,,

53, Soo above,

54, S. 105 (1) and (2) of the Constitution,

55. S. 104 (4) of the Constitution.
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In all those countries tho Co;xiission is not an advisor

to tho Hoad of State or the Head of Government in the

appointment or removal of tho officers concerned. It is

not oven mentioned in the respective Constitutions that the

Com assign acts on behalf of the Hoad of S t a t e T h e

C omission in each of those countries operates as an

independent body entrusted with the p-'wors of qjpointing, .

dismissing, pr* motinr and disciplining the officers conc^Z^d,

In Trinidad and Tob-.gc>, however, lofure app inting a person

to the office of S1 licitor-Goncral, Chief Legal Draftsman,

Registrar-General or Crown-Solicitor, the Commissiun is

required to consult the PriiJD fiLnister®'^ If the Prime
(59)

Mnistor objects to the qj-x intment it cannot be made.

This is a power of veto and n>-t of direction.

56. iill executive organs are, of course, agents of the 
Head of State,

57. See S, $6 Constitution of Siorra Leonej S .86 Constitution 
of Mauritius; S. 84 Constitution of Trinidad and
Tob go; S. 185 Constitution of Konya.

53, S. 34 (3) Constitution of 'Trinidad and Tob -.go.

59. Ibid.



CH AFTER EIGHTEEN.

IHE PUBLIC SERVICE AND THE PUBLIC SERVICE COMMISSION.
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A. THE PUBLIC SERVICE •

The constitution of Zambia defines the "public service" as

"the civil service of the Government",^ That of Malavd. defines
. ’ (2)
it as "the service of the Government in a civil capacity, Any

■ (3 )
office of emolument in the public service is a "public office" 

and any holder of such office is a "public officer"^^or civil 

servant. Both Constitutions include among offices in the public

service tho offices of Judge of .Appeal, Judge of the High Court
(5)

and all offices in the Police Force, The Constitutions of

Malawi specifically includes the office of mg is tr ate but this

mention was perhaps not necessary^ since magistrates had never

been placed in a special category of the public service, even

under the Colonial Administration, Ihe Constitution of Zambia

docs not, therefore, specifically mention the office of magistrate

as being indLuded in the public service. Its inclusion was taken

for granted. Both Constitutions specifically exclude certain

offices fiom the public service. The Constitution of Zambia

excludes the offices of Attorney~General, Secretary General to 
(7)

the Government, lumber of any Commission established under the

Constitution and any office in the department of the Clerk of the

National Assembly, The Constitution of Malawi, on the other

hand, excludes the offices of President, Speaker or Deputy Speaker

of the National Assembly, Minister or Parliamentary Secretary,

JfeaLcr of the National Assembly, member of any Conmiission establis-
(9)

hed un-’er the Constitution and chief or sub-chief. Mention of 

the offices of Presidont, Spoater or Deputy Speaker of the 

Assembly, Minister or Parliamentary Secretary, and Member of the 

Assembly was not necessary. These are political offices which, 

even without specific exclusion, cannot be regarded as falling . 

under the public service. The Constitution of Zambia dees not, therefore, 

specifically exclude them. With regard to the office of chiefr although

1, S, 125 (1),
2, S. 93 (1),
3, S, 125 (1 )(Zambia); S. 93 (l)(Malavd),
4 , Ibid,
5, S. 125 (2 )(Zambia): S, 9Q (2) (Malawi).
6, See also S, 110 (2) of the Constitution of 1964 viiich in 

addition to including Judges, included members of all 
subordinate courts othor than courts - martial or local 
courts,

7, These two offices are political - see Chapter Thirteen,

C. S. 125 (3),
9, S. 93 (3),
10, S. 33 (Malawi).
11, S. 125 (4 )(Zambia); S, 9o (4) (Malawi).
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the Constitution »f Zambia does not specifically exclude it from 
the public service, chiefs are _n*t meftbers of the public^ -

service The Constitution of Malawi does nq>t

exclude the office of Attorney-General from the public service 

bccause the office can also te held by a public officer, '

Unlike the Clerk of the National Assembly of Zambia and his 

staff, the Clerk of the National Assembly of Malawi and his 

staff are public o f f i c e r s B o t h  Constitutions provide that 

"a person shall not be considered as holding a public office 

by reason only of the fact that he is in receipt of a pension 

or other like allfeice in respect of service under the Govern

ment. "

.. The organization of the public service in both Zambia
(12)

and Malawi is based on tho British pattern - the pattern 

that is prevalent in all the Commonwealth States, Ihe whole 

public sorvicc structure is based on departments which are 

under the charge of Mnisters, A department may have sub

departments, Each department is under the supervision of a 

Permanent Secretary or Permanent Secretaries, assisted ty one 

or more Deputy Permanent Secretaries. Bolow the Permanent 

Secretaries some the numerous public officers who man the 

various sections of a department. Ihe civil servants them

selves can be classified in either of two ways, Ihe first . 

is according to office grades and the salaries to such offices.

In Zambia, for instance, there are four divisions - Division 1 

- comprising persons who are on the A Scale and earning over,

K2, 400, CO: Division 11 - all officers earning K740, 00 and

(13-)
over; 'and Divisions 11 and IV - all officers earning less 

thr?n K740,00. The second way of classification is by the 

typo of work they do. This can be done by placing all the 

civil servants in three divisions - (l) non-industrial 

(excluding the manipulative grades); (2) iainor and manipulative 

grades; and (3) industrial.

12, On the British civil service, see Mustoe, N,E, Law and 

Organization of the British Civil Service (Pitman); 
Wade and Phillips, op.cit., pp. 221 - 227,

13. Excluding District messengers and Ifembers of the Police 

Force,



Very .few major changes have been made to the structure 

left ty the Colonial Administration in both countries. The 

Dost important noticeable change that has taken place has 

teen the abolition of the differences between European and 

African civil servants which existed under the Colonial 

Administration, This has changed the complexion of the 

public service in both countries ost of the posts formerly 

held by Europeans, and closed to Africans are now held by 

Africans, The distinction between European and African 

civil servants has now been replaced by one between local 

and expatriate civil servants. Local civil servants^^ould 

be Africans, Europeans or Asians and so could be expatriate 

civil servants, .

When Zambia and Malawi became independent they were

faced by the same probe La that had been faced by most

African States (including the former French dependencies)

that had become independent earlier - i.e . shortage of local

manpower for the civil service. The position in Zambia and

Malawi was, in fact, worse than that in Ghana and Nigeria,

for instance, where the British Colonial Administration had

advanced the Africans to more responsible positions, although
(I'S)

not in sufficient numbers, The shortage of local man

power in Zambia and Malawi, as in other countries, necessitated 

the retaining of a large number of expatriate civil servants, 

particularly in the senior ranks. This did not, however, solve 

the problem of shortage of manpowr. President Kaunda 

summed up the position in Zambia in a speech to a Provincial 

Civil Servants' seminar in these words:
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14, Only those who are citizens are classified as local 
civil servants. All others core under "expatriate civil 
servants,11

15, Writing on the shortage of experienced civil servants 
in the former British territories, Mr, A, L. Adu, once 
head of the civil service in Ghana, states^ "It is 
fashionable to blame the British Administrations for 
this lamentable state of affairs. No doubt they must 
accept a large part of the responsibility. But it has 
to be remembered that until the last war, no one - not 
even the most optismistic African politician - expecced 
independence to come so quickly. Constitutional advance
ment has been so rapid as to outstrip the development of 
many national institutions including the Civil Service", 
Adu, L,A. The Civil Service in Mew African States,
Ihe differences in local manpower between Nigeria and 
Ghana, on the one hand, and Zambia and Malawi, on the 

other, can be instanced ty the fact that while at 
independence the former countries had African judges, 
engineers, large numbers of lavyers and doctors, the latter 
countries had no African judge or engineer. Both had one 
lawyer and one or two doctors.



"Sound administrative background had been set in the "

colonial administration, but -chat administration was 

primarily intended for law and order, and only at the 

colonial twilight did development receive any attention, 

but before it even nearod maturity political circumstanced 
changed with tho result that most members of that service 
decided to retire,

Ihe consequence has boon a drastic skilled manpower shortage 
and recruitment as replacement in various government 
departments of locally-based men who undoubtedly have the 
potential for development but who are in many cases seriously 
handicapped by lack of the requisit experience.. There are 
more vacancies than can be filled by the available Zambian 
man-powor in addition to the existing expatriate manpower,(16)

The desire to have a non-expat ri a te permanent public 

service, national pride and political pressures demanded a 

policy of localization, popularly known as "Africanization " 

"Zambianization11 or "Malawianization," This policy, which 

is a pre-occupation of most Governments in the new African . 

States, has moved at a faster rate in Zambia than in Malawi, 

The policy of the Government of Zambia is revealed in the 

following words of President Kaunda:

"The uncertainty of retaining expatriate manpower 

makes it imperative for this government to plan 
for the future which it can only do by ensuring 

that in certain posts only those who can ensure 

continuity are appointed to them and appointed 
as soon as possible.11 0?)

Ihe Government is implementing this policy with the speed

that some critics consider as detrimental to efficiency and

good administration, Ihe Government of Malawi, on the other

hand, is more cautious about the policy of "Africanization",

President Banda has repeatedly told his African civil

servants that he would not Africanize the top positions in

•the public service for the sake of Africanization or in

ordor to please them; that only those who show ability

equivalent to, or bettor than, that of the whiteman '

holding the position would be made to take over; and that

he would not hesitate to replace those he has promoted by

Europeans i f  they did not rise to the standard of efficiency

he requires.

Localization results in replacement of expatriate .

officers by local men as they become qualified for ihe posts. 

It was anticipated the process would take place and provision 

was included in almost all the Independence Orders of the 

former British territories to facilitates such replacement” 

and to safeguard the position of the expatriate officer, 

Section 16 of the Zambia Independence Order, 1964 and Section 

12 of the Malawi Independence Order, 19&4 (which was not 

repealed by tho Republic of Malawi (Constitution) Act and 

i s . therefore, still in force) empower the President, in the 

event of there being more local candidates qualified for 

appointment, to, or promotion in, any branch of the public 

service than there are Vacancies in that branch, vfoxch could



appropriately te filled ly local candidates,, to cause

certain officers in that branch to be retired after six

months' notice (unless the officer concerned agrees to an

earlier date) so that the vacancies could te filled ty

local candidates. Ihese provisions do not apply to all

expatriate public officers, They apply only to officers who

are the holders of a pensionable pul'lic, of fice a»d\ (a) are designa 
ted under the Overseas Service Aon Scheme were members
of “ Her Majesty's Overseas Civil Service or

Her Majesty's Overseas Judiciary immediately before independ

ence day; (c) whose conditions of service include an 

entitlement to free overseas passages from the country for

the purpose of leave of absence upon the completion of a
(13)

tour of duty; or (d) are overseas officers appointed

after independence to any public office (other.ri.se than on

pronotion or transfer fron another public office) and who

are or -wore notified at the tine of appointment that these
(19)

provisions applied to then.

Section 15 of the Zambia Independence Order, 1964, and 

Section 11 of the Malawi Independence Order, 1964, protect 

pensions and like benefits of officers who are holders of 4 

a pensionable public office and (a) are designated under 

the Overseas Service Aid Scheme; (b) were immediately 

before independence members of Her Majesty's Overseas Civil 

Service or Her Majesty's Overseas Judiciary; (c) whose 

conditions of service include an entitlement to free overseas 

passages fron Zambia for the purpose of leave of absence upon 

the completion, of a tour of duty; or, (d) in Zambia only,
(19-,)

are not citizens of Zambia, Any of the above officers

can appeal against any of the following decisions!

16. Speech by President Kaunda at- a Provincial Civil 
Servants1 Seminar, Ndola, 25 June, 1966.

17, Ibid,

13, An "overseas officer" is an officer in the public
service who is, either individually or as a member of 
a class, declared ly the appropriate Cominission to be 
an overseas officer. Ihe appropriate Commission means 
the Public Service Commission or the Judicial Service 
Corxiission or (in Malawi only) the Police Service 
Commission. S, 16 (6) Zambia Independence Order,
1964; S, 12 (4) Malawi Independence Order, 1964.

19. S, 16 Zambia Indepondence Order, 1964, s« 12 Malawi 
Independence Order, 1964.

19a, 3his provision although not so mentioned should 
equally apply in Malawi,



6, (a) A decision of the appropriate Commission giving

concurrence to a decision of an authorized person or 
authority in teras of Section 121 of the Constitution 
of Zanbia and section 106 of the Constitution of 
Malawi, 1964 (not repealed ty the Republic of Malawi 
(Constitution) Act, 1966) to refuse, withhold, reduce 
in amount or suspend any tenofits due to such an 
officer for his service as a public officer;

(b) A decision by any authority to remove such an officer 
from office if the consequence of the removal is that 
any benefits cannot be granted in respect of the 
officer’s service as a public officer;

(c) A decision ty any authority to take some other 
disciplinary action in relation to such an officer i f  
the consequence of the action is to reduce the anount 
of any tone fits that nay be granted in respect of the 
officer's service as a public officer. (2)

Where any of tho above decisions is cade the authority 

concerned nust cause to be delivered to the officer concerned 

or his personal representative a written notice of the 

decision stating the tine, not teing less than twenty.eight 

days fron the date on which the notice is delivered, within 

vhich he or his personal representative nay apply to the
(pp)

authority for the case to be referred to an iippeals Board;

If an application that the case should be referred to an

/ippeals Board is nade within the tine mentioned in the

notice, the authority concerned notifies the Preai^nt in
(23)

writing that a Board be appointed .' The President then

appoints a Board consisting of one nenber selected ty him;

one mentor selected by an association representative of

public officers or a professional body, nominated in either

case by the applicant; and one member selected ty the other

two members jointly (or in default of agreement between the

two nontcrs, by the Chief Justice, in Zambia, q,nd by the

Judicial Service Commission in Malawi) who becomes the
( 2 J L )

Chairman of the Board. The Board Jiiay hear the

applicant or his representative i f  he so requests in writlngj

hoar ar\y other porson it thinks may be able to give it

information; have access to, and consider, all documents

possessed by the authority or produced ty the applicant or
(25)

his representative. After considering the natter the

Board nay give v|ny of the following decisions:

20. The ‘'appropriate Commission" means the Judicial 
Service Commission, the Public Service Commission or, 
in Malawi only, the Police Service Commission - S,121
(4) Constitution of Zambia; S.1C6 (4) Constitution 

of Malawi, 1964.
21. S, 15 (l) Constitution of Zambia; 3.11 (l) Constitution 

Malawi, 1964. Sec also S, 121 and 3, 106 respectively.

22* S, 15 (2) Zambia Independence Order, 1964* s. 11 (2) 
Malawi Independence Order, 1964. ,

23. S. 15 (3): S. 11 (3).

24. Ibid,
25. S. 15 (4); S. 1 1  (4).



(1) if  the ciatter falls under (a) above, the Board may 
advise the appropriate Corxiission whether its (the 
Commissions) decision should be affirmed, reversed, 
or modified. Ihe Comission must act in accordance 
with tho Board's advice,

(2) if  the Hatter falls under (b) or (c) above, the Board 
has no power to advise the authority that made the 
decision to affirm, reverse or modify the decision bat 
the Board may advise the authority responsible for 
granting the benefits in question (i) where the 
officer has beon removed from office, to grant all or- 
part of the benefits for which tho officer concerned 
would have been eligible under any law xf he had retired 
voluntarily at the date of dismissal; or (ii) where some 
other disciplinary action has been taken in relation to 
the officer, that on the grant of any benefits under
law in respcct of the officer's Service such benefits 
shall be increased ty such amount,., or shall te calculated 
in such manner, as the Board may specify in order to 
offset all or any part of the reduction in the amount 
of such benefits that, in the opinion of the Board, 
would or might otherwise be a consequence of the action.
The authority must act in accordance with the Board's 
advice and the provisions of the law concerned. (26)

VJhere benefits are granted to a public officer wholly

for service as a public officer when that service commenced

before independence day, the position is governed ty the law
. (27)

that was in force immediately before independence. On the

other hand, where such benefits are wholly or partly in

respect of service that cormiencod after independence, the

position is governed by the law in force at the commencement 
(pri)

of the service. In both cases the position can te governed

ty a later law that is not less favourable to the officer
(29)

concerned. Vihore an officer is entitled to exercise an 

option as to vhich of two or more laws shall apply in his case, 

the law he opts for is deemed to be more favourable than the 

other law or laws. *

It should be noted that the provisions of sections 120 

and 121 of the Constitution of Zambia and of Sections 105 

and 1C6 of the 1964 Constitution of Malawi, unlike the 

provisions of sections 15 of the Zambia Independence Order and 

11 of the Malawi Independence Order, apply to all public 

officers and not only to the expatriate officers discussed 

above.

In addition to the provisions that are part of the

Constitution, there are other laws which govern the position

and conditions of both expatriate and non-expatriate civil
(31) .

servants or one of the two classes. As an inducement,

in some cases expatriate public officers are paid more than 

their local counterparts.

As in Britain public offices in Zambia and Malawi
(32) . .

are barred from active politics. The role of the civil

servant in this respect was aptly put by President Kaunda in

these words:



"An old concept of established civil services is to ensure 
non-contamination of tho scrvice by politics, but this dees 
not wean resistance to tho political desires of the country. 
For example at policy making level it is the duty of civil 
servants to advise as honestly and candidly as possible both 
on the lines that if such an action were taken there would 
be a given state of advantages or disadvantages to the 
government as seen from an administrative angle and such 
advantages or disadvantages as could be seen by adninistrators 
from a political angle," (33)

The task of ensuring non-contamination of the civi] service 

by politics is greter in Zambia than in Malawi because of 

the existence of a two party system.

26. S, 15 (5 ) 2 'mbia Independence Order, 196i^ S. 11 (5)
Malawi Independence Order, 1964. :

27. S, 120 (2) (a) Constitution of Zambia; S. 105 (2) (. 
Constitution of Mai /wi, 1964. In the case of pensions 
granted before independence, the position is governed 
by the law in force when the pension was granted or by 
a law of a later date which is not less favourable.
S. 120 (1): S. 105 (1).

20. S. 120 (2) (b); S. 105 (2)(b).

29. S. 120 (2): S. 105 (2).

30. S. 120 (3): S. 105 (3).

31. See e.g. the Civil Service Ordinance (Cap. 57)(Zambia) 
and subsidiary legislation thereunder.

32. On British civil servants and politics, see Wade and 
Phillips, op.cit.. pp. 224-225; Report of the Committee 
on tho Political Activities of Civil Servants (the 
Mastcrman Comittee)' (Cnd, 7718 of 1949); Cad 3783 of 
1953. See also Servants of the Crown (Parliamentary 

Candidature) Order, 1950.

33® Speech by President Kaunda at a Provincial Civil Servants 

wominar, Ndola, 25 Juno, 19^6*



3, Tho Public Sorvico Commission

Tfc has boon mentioned in Chapter Thirteen that x^ile 

the President appoints sere public officers, others, are 

appointed by the Public Service Commission, the Judicial 

Service Commission, any other authorized persons or, in 

Malawi only, the Police Service Coixiission. The composition 

and functions of tho judicial Service Coixiission have been 

discussed in the previous Chapter. Only the composition and 

functions of the Public Sorvico Commission in both Zambia and 

Malawi, will be discussed here.

The history of public sc-rvicc coixiis si cis in the Corxion-

wealth dates back to L j 5 5  when the first Civil Service

Coixiission was created, in Britain following the Northcote -
( ̂ il )

Trevelyan Report on the Civil Service. That Report

recommended that posts in the country's civil service should

bo filled through competitive examinations. At the time the

Report was published filling of posts in the civil service was

mainly done through patronage exercised either by a Minister
( 3 5 )

of the '̂ rown or a politically influential person. This 

practice produced not only a poor and inefficient civil 

service, but also abundant corruption. Sons of important 

persons, secured jobs not becausc they were the persons best 

H t  for them but becausc they had the backing of their parents1 

influence or purses. Open competitive examinations were not, 

however, adopted until 1070 when an Order in Council of that 

year laid down that such examinations should te held for all 

branches of the civil service. Since then the British Civil 

Service and the Civil Service Coixiission have gone through
/o/ \

many changes.

Cnee the institution of a public service Coixiission had 

loon found to to tho most effective solution to 'the problems 

of patronage and corruption in unking appointments in tho 

civil service, it was adopted in the self-governing Dominions,

700

34. White, L.W. and Hussey; W.D, Government in Great Britain, 
the Empire and the Commonwealth (Cambridge, University 
Press, 1966) p. 112; Wade and Phillips, op.cit, p .226,

35. White and Hussey, pp. 111-112,
36. At present the British Civil Service Commission derives 

its authority from an Order in Council of July 22, 192Q, 
which states that "the qualifications of all persons 
proposed to be appointed, whether permanently or temporarily 
to any situation or emplqymont in any of Her M ajes ty ’ s 

establishments shall be approved by the Commissioners. >l -
as cited at pp. 226-27 Wide and Phillips, op.cit.



In tho non-self-Governing territories, however, the Governor 

was responsible for the appointment of public officers other 

than those appointed from Britain. Zambia and Malawi had, 

therefore, no public service Commissions before independence.

Ihe Governor was responsible for appointments but he could 

delegate his powers.

In the older Commonwealth countries, e.g, Australia 

and Canada, the Public Service Corxiission is not covered by '' ( 3 7 )
the Constitution. ' It is established by an Act of Parlia

ment. This practice was net followed in the framing of the 

constitutions of the new countries of the Coixionwealth. The 

functions of a Public Service Corxiission were considered too 

important to be governed by ordinary legislation. Ihe 

institution and its functions was accordingly written into

the Constitutions of most of tho newer countries of the 
(3rV)

Corxionwcalth, u including Z3r.lr.ia and Malawi. Writing the 

Coixiission into the Constitution makes it less easy for the 

Government to alter the structure and functions of the 

institution.

Both the Constitutions of Zanbia and Malawi provide

for a Public Service Corxiission consisting of a Chairman

and not less than three or more than six (five in Hilnva.)
(39)

other members. The Chairman and r.ieinbers are appointed

by the PresidentM em bers  of the National Assembly and
( hi)

public officers are disqualified fron appointment. The

Constitution of Malawi specifically disqualifies Ministers from 
(

appointment. This additional provision was necessary

because Ministers are not necessarily Members of the National 

iissenbly.

} Iv JL

37. Sec Se 67 Jf the Constitution of Australia and S, 131 
of the Constitution of Canada which authorise Parliament 
to make arrangements on the appointment of civil servants,

33, See e.g. Constitutions of Uganda (Art. 101); Singapore 

(Art, 71)j India (Art, 315); Malaysia (Art, 139)?
Konya S. 106); Sierra Loone (S,94)j Malta (S.112); 
Mauritius (S. 00); Botswana (S .H O ). Contrast Tanzania 
whose Corxiission is not included in the Constitution.

39. S. 114 (1) (Zambia); S. 06 (l) (M‘ lam ),

40. S. 114 (2); S. 06 (2),

41. S. 114 (3); S .06 (3). In Ceylon the Constitution 
specifically states that a public officer could be 
appointed but that he must resign his public office.
His term of office as a public officer, however, continues 
to run for tho purposes of pension benefits - S .5O. In 
Malaysia, on the other hand, the Constitution requires 
■the Chairman or the Deputy Chairman to te appointed 
(and both may be appointed) frora persons who are (or have 
at any tin® within the preceding five years been) 
members of any of the public services - Art. 139 (5), A 
person appointed from the Public Service as above, hovever, 
cannot continue holding his office-Art. 139 (6).

42, S. 06 (3).



In Zambia all Ministers are Members of the National Assembly 

ancl, therefore, cone under tho disqualification of Members 

of the National Assembly. Conpared with the disqualifica

tions in Constitutions of sore of the Commonwealth countries, 

those in the Constitutions of Zambia and Malawi can be 

said to te less wide. Members of Parliament and public 

officers are disqualified by most Constitutions. Ihe

Constitution of Uganda also disqualifies members of District 

Councils or Urban Authority Councils, The Constitution of 

Singapore disqualifies in addition to Members of Parliament 

and public officers, a duly nominated candidate for parlia

mentary elections; a members of or a person in the employ 

of a corporation established by law; a member of a trade 

union or of any body or association affiliated to a trade 

union; and a holder of an office in a political associa^i^lL 

The Constitution of Mala ysia, in addition to disqualifying 

Members of Parliament and public officer!disqualifies , as 

does the Constitution of Singapore, officers or employees of 

a corporation established by law (including local authorities)

and members of a trade union or of a body or association
(Ll)

affiZ.^atcd to a trade union. In Kenya the Constitution 

in addition to disqualifying existing Members of Parliament 

(including members of the Begional Assemblies now abolished) 

and Members of any Legislative Council established in Kenya 

by ail Order of Her Majesty in Council.) ; persons nominated 

or who were at any time nominated for any of the legislative 

bodies mentioned above; or persons holding or who have held 

at any time an office in a political party or organization 

that sponsors or sponsored at ary time candidates for election 

to any of the legislative bodies mentioned above or to any 

local government authority established under any law, ^ 9 )  An 

ai jndment to the Constitution in 1964 mitigated the position 

by providing that tho disqualifications above would cease vhen 

Parliament has been dissolved on two occasions after the 

person concerned has ceased to be a member of any of the 

legislative bodies mentioned or a candidate for election 

thereto or holder of an office in such political party.

43. See, e.g. Constitutions of Botswana (S. 110 (3)); Ucnada * 
Art. 103 (1 )); Singapore Art.72); Kenya (Art. 106 l3))i 
Malta (S. 112 (3))j Mauritius (S. Go (2)).

44. Even in Constitutions where this is not specifically 
mentioned it would be improper to appoint a person who h^s 
teen nominated for election.

45. Articlc 72.
46. Ihe Chairman or Deputy Chairman of the Commission must be 

a public officer or a person who has teen in the public 
service within the five years immediately preceding. Both 
the Chairman and the Dcp. Chairman could be appointed from 
among the persons just mentioned, A raaater of the public 
service appointed as Chairman,or Deputy Chtirman becomes 
ineligible for any appointmoni/%he service of the federa
tion,0 other than as member of the Commission. This means he 
must resign his other appointment. Art, 142 (2) bars public 
officers from membership of the Commission,



12, Similar disqualifications to those in ths Constitution of

Kenya also exist in the Constitution of Botswana but the

period of disqualification is limited to two years after

cessession of involvement in the disqualifying act and the

disqualifier?.tion does not extend to membership of, and *
(51)

election to, local authority councils.w  1

The disqualification of Members of Parliament, members 

of loc .1 authority councils and holders of office in 

political parties are attempts to cut down political 

influence in the Comission which could lead to patronage and 

corruption in the making of appointments. It is regretable 

that in Zambia and Malawi the disqualification does not extend 

to meabers of local authority councils and to holders of 

office in a political party. The disqualification of Members 

of trade unions in Singapore and Malaysia appears surprising 

but the reason for this is clear. Being a champion of the 

workers, a trade unionist as a Member of the Public Service 

Commission would more likely be influenced by figures of 

unemployment than by the appropriation figures of Parliament,

Once appointed a Member of the Commission has, in

Zambia, a tern of office of two years, and, in Malawi, one
(52)

of four years, Zanbia has one of the shortest terms

of office when compared with other Comonwealth countries,
{ '“O \ f c \ ^

In Sierra'Leona 0 and Trinidad and Tobago, for instance,

the shortest period for which a neuter could to appointed

is three years while the maximum period is five years, The

period is three years in Botswana, ^ ^K e n y a ^^a n d  Mauri

and five years in Singaporean! Mai In Uganda^ the
(61 )

period is four years while in India it is six years. Apart

from resigning on his own acco^ct^or because circumstances

have arisen viiich, if he were not a neuter already, would
(( ̂

hav. disqualified hicy a member of the Commission in Zambia 

cr Malawi could be removed ty the President

57. Article 142 (2) .
4C. Nominated Monters were and are exempted.
49, S. 106 (3). 50. S. 106 (3A) as added ty Act

No. 22 of 1964.
51 , S, 1 1 0  (2) and (3 ) read with S. 65 (3)(b )(ii ) ,
52, S, 114  (4 )(a)(Zambia)j S. 06 (4) (a)(Malawi),
53, S. 94 (5) of the Constitution,
54, S, 92 (5) of the Constitution.
55, S. 110 (5 ) (a) of the Constitution.
56, S. 106 (5 )(a) of the Constitution,
57, S, 92 (l)(a) of the Constitution.
5iJ, Article 73 (l) of the Constitution.
59. S, 112 (5) of the Constitution. A member could, however, 

be appointed for a shorter unspecified period.
60. Article 101 (5) of the Constitution.
61. Article 316 (2) of the Constitution.
62. This can bo done in terms of S. 123 (Zambia) and S. 96

(Malawi ).

63. S, U 4  (4) (b) (Zambia): S. 06 (4) (b) (Malawi).

64. S. 114 (5)i S, 06 (5).
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which a member nay be removed. 'ihe presumption is, therefore, 

that members are appointed at the President’s pleasure and 

could te removed at his pleasure. Under the 1964 Constitution 

of Malavd a member of the Conraission could only be removed, 

for inability to perform his functions or for misbehaviou^"^

In Zambia a member of the Coixiission could oily be removed 

for inability to discharge his functions (arising from 

infirmity of the mind or body or from any other cause) or 

for misbehaviour This is the position in most of the
/ / ri\

Commonwealth countries, Ihe procedure of removal in

Zambia, however, differs from that existing in Kenya.
(69) (70) (71)

Mauritius, 7/ Botswana ‘ and Singapore, for instance. In

all these countries the President or Governor-General

appoints a tribunal to investigate the matter and then act

in accordance with the tribunal's recommendation. In Zambia

the President is not required to appoint such a tribunal

tefore removing the member concerned. In India the President

gjefers the matter to the Union Supreme Court and thereafter
(72)

acts in accordance with the Court’s recommendation. The
(73)

position in Zambia., however, also obtains in Uganda,

Trinidad and Tobago, ^ ^ M a lt a ^ ^ a n d  Sierra Leone*^^

The tribunal procedure of removal is more preferable to that 

existing in Zambia in view of the very important role the 

Public Service Commission plays and the independence it 

should be accorded in the exercise of its functions.

Before dealing with the functions of the Public Service 

Commission, reference should be made to the composition of 

the Malawi Police Service Commission. The Police Service 

Commission has the same functions as the Public Service 

Coixiission except that those functions are limited to the 

Police Force, The Commission consists of three msmbers - 

the chairman of the Public Service Corirdssicn (who is chair

man^ judge designated by the President, and a member of

the Public Service Corxixis-sion also designated ty the
(77)

President* There is no similar Commission in Zambia, A

number of Commonwealth countries have, however, a Police

Commission, e,gt, Mauri ti^£^ and Trinidad and Tobago,

65% S894 (5) 1964 Constitution, 66, S,114 (5) and 6 ) (Zambia),
67* See o,g. Constitutions of Mauritius (S, 92 (2));Kenya

(136 (6)); Botswana (S.110 (6 ); (Uganda (Art.101 (6))*,

Trinidad and Tobago (S# 92 (6) and (7)j Malta (S.112 
(6 )) ; Sierra Leone (S, 94 (6)and (7)«

63, S#136 (7)-(9) of the Constitution,
69, S, 92 (3)»(5) of the Constitution,
70f S,110 (7 ) v (3) of the Constitution,
71* Article 73 (2) of the Constitution,
72, Article 317 (l) of the Constitution.
73, Article 12)1 (6) of the Constitution,
74* 3, 92 (6) and (7) of the Constitution,
75* S, 112 (6) of the Constitution,
76, S, 94 (5) of the Constitution.
77, S# 91 (Malawi), 73, S, 90 of the Constitution*
79, S# 93 of the Constitution,
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14*
It has Loon indicated in Chapter Thirteen that in both 

Zambia and Malawi appointments fall under three categories -

i.e . tliose j:iade by the President; those made by the Comissions; 

and those made by public officers or other persons on 

authorization by the President or a Commission, The most 

important appointments are made by the President, some import- 

.ant and less important ones by the Commissions, and the least, 

important ones by public officers or other' authorized persons*
y  4

Generally, in both Zambia and Malawi, the power to

appoint persons to hold or act in any office in the public

service (including the power to confirm such appointments),

to exercise d is c ip l in a r y  control over such persons and to
(rt2)

remove thcu frcmi office vests in the President? Some of 

these powers are, however, delegated to the Commissions or to 

public officers or other persons ty the President or the 

Constitution. In Malawi the President can delegate some of 

his delegable powers outside the jurisdiction of the Judicial 

Service Comimission (discussed in the last Chapter) to the .

Public Servj.ce Commission or the Police Service Commissiofi]

In S'-"; 'iiiscs the President is required to obtain the advice

of the Public Service Commission or the Police Service
C Jj2) ■

Commission before exercising his powers. While most of

the powers exercised by the two Commissions are derived

from authorization in writing by the President, jn cases of

disciplinary control over those officers whose appointment

is net the sole responsibility of the President, the

Corx&ssions derive their powers directly from the Const! on.

While, therefore, the President can withdraw from any of the

two Connissic-ns the powers of appointment and dismissal of

officers, he-cannot do so with regard to powers of disciplinary

action, Orf,v a constitutional amendment can remove powers of

disciplinary action f^om the Comissions.

' 705

00. Sa 115 (>1) (Namibia); S. 07 (1) (Malawi).
01. S, 07 (2) (Malawi), Ho cannot, however, delegate the

appointment and diomissal of the following officers: 
Director of Public Prosecutions; Auditor-General; Attorney 
-General; Attorney-General (when a public officer)- the 
Conniswi-jnor of Police; the Deputy Commissioner of 
Police; Ambassadors; High Commissioners or Secretariesj 
or Secretary to tho Cabinet - gee Chapter 13. Delegation 
of appointments and dismissals in the armed forces can 
only be delegated to officers in the armed forces -
S. 40 (3) and 07 (b)(d).

02. S, 07 (3)» He is \'ot, however, bound to follow the
advice c

03s S, -37 (4) read with S. 93.



In Zambia c-he President has non-delogable powers to 

appoint persons to, and to remove them from, the offices

of Permanent Secretary, Commissioner of Police, ambassador,
• ( Oil,)

High Commissioner or principal representative. He has

also the sole power of disciplinary control over these
f (V )) '

officers. However, in appointing a Permanent Secretary

and the Commissioner of Police, the President is required 

to consult the Public Service Coixiission before making the 

appointnen1 He is also required to consult the 

Commission where the person to be appointed to, or removed 

from, the office of Ambassador, High Commissioner or principal 

representative is an officer in the public s e r v i c ! ^  He 

must consult the Commission when exercising disciplinary ' 

action over such officer. It  should, however, be noted1 

that tho President is not required to consult the Commission 

before dismissing or exercising disciplinary action over a 

Permanent Secretary, the Commissioner of Police or diplomats 

appointed fron outside tho public service. The Public 

Service Compassion has no jurisdiction to make appointments 

to judicial o ff ic ii^  to any office in the Zambia Police 

Fore' 1 elow the rank of assistant superintendent or in the 

Zambia Prison Service below the rank of supe-rin te nde 

to offices in the armed f o r c ^ ^  Powers to appoint, 

discipline or remove from office, officers in the Zambia 

Police Force below the rank of assistant superintendent and 

in the Zambia Prison Service below the rank of supterintendent 

aro vested in the Corxiissioner of Police and in the Commiss

ioner of Prisons respectively and in  such other officers as 

nrv be proscribed by an act of Parliament*^

With regard to other offices not mentioned above, the 

powers of appointment, disciplinary control and removal of 

the officers concorned are vested in the Public Service 

Commission which exercises then on behalf of the Presi^efit,

In the case of tho Director of Public Prosec ".tions and the 

Auditor-General, the Commission has only the power of appoint- 

rant and nc^ of disciplinary control or removal from of!

84, S. 115 ( 2 ) (a) and (b)(Zambia).
85, Sc 115 (1) and (2 )(C ).

86, S, 115 (2).

87, Ibid.
88, Ibldc
19. Those cone under the jurisdiction of the Judicial 

Service Commission,

90o S. 115 (5 ) (Zambia.
91„ Appointments in the armed forces are made by the 

President but the President jnay, however, delegate 
tho powers to any other member of the armed forces^.

S. 49 (3).
92, Ss„ 116 and 117 (Zambia).
93n S, 115 (3). The Commission could delegate its powers

to any public officer or one of its members - S.115 (4) •

94. So^ Ch^ier 13,



Cor.pr.red with Public Service Commissions elsewhere,

that of Malawi is similar to that of Uganda in that its

powers are not derived directly from the Constitution. In

Uganda the powers of appointment, removal and discipline

of officers is vested in the President who may, i f  he so

decides, delegate any of the powers to the Public Service

Commission or the other Commission!?-^ As in Malawi, the

President cannot delegate to the Corxiission cr any other ■ .

Commission the appointment and removal from office of

Permanent Secretaries, the Auditor -General, the Inspector-*

General of Folice, Heads of Experiments, Ambassadors, Higji

Corxiissionors or other diplomatic represen atives. On

tho other hand, the povers of the Zambian Public Service
(97)

Coixiission arc similar to those of, for instance, Konya, 

Botswana, Sierra Leone and Mauritius

In conclusion it should te mentioned that the Public ' 

Service Coiimission in Malawi is not as independent of the 

President as is its counterpart in Zambia* While in practice 

the position in Malawi may not be different from that obtaining 

in Zambia owing to the wide delegation of presidential powers 

to the Corxiission, it would te preferable i f  the powers 

exerciscd by the Commission were derived directly from the 

Constitution as in Zambia.

95. A rticle  104 (1) and (2 )  of the Constitution,

96. Article 104 (3) and 105.

97. S, 1GG of the Constitution,

%  S, 111 of the Constitution,

99. S. 95 of the Constitution,

100. S. 59 of the Constitution.
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C. CORPORATIONS, BOARDS AND AGENCIES

In both. Zambia and Malawi there exist numerous 

statutory bodies - i.e . Corporations, Boards and Agencies.

In Zambia there are, among others, the Industraial Develop

ment Corporation, the Agricultural Rural Marketing Board, 

the Daiiy Marketing Board and the Pneumoconiosis Compensation 

Board, In Malavd. there are, among others, the Malawi Develop

ment Corporation, the Farmers Marketing Board and the Tobacco 

Control Commission. These Corporations, Boards and Agencies 

are established to serve a wide range of purposes - e.g. 

investment, control of production and marketing and welfare 

and social services. Ihe Malawi Development Corporation and 

the Industrial Development Corporation of Zambia, for 

instance, are investment corporations. The Farmers Marketing 

Board in Malawi, for instance, and the Agricultural Rural 

Marketing Board in Zambia, for instance, are regulatory 

bodies. The Pneumoconiosis Condensation Board in Zambia, on 

the other hand, provides welfare and social services to 

victims of pneumoconiosis.

/□.though these statutory bodies are Government 

sponsored and, therefore, State organizations, they do not 

form part of the public service. Their employees are not 

public officers and accordingly are not bound by public 

service regulations. They arc appointed by the statutory 

bodies themselves and not by the Public Service Commission, 

While it is improper for senior employees of these bodies to 

take part in active politics, the lower ranks can do so.

Every statutory body comes under the remote control 

of the Minister whoso department has the closest relationship 

with tho purpose being served ty the body. The extent of 

the responsibility a Minister has over a statutory body is 

still a debatable question not only in Zambia and Malawi, but 

also in other Corxionwealth countries The general view

scorns to be that a Minister is responsible only for a 

statutory body’s broad policies and not for its day to day 

activities. The statutory bodies in Zambia and Malawi furnish 

annual reports which are laid before the National Assembly ,,

Government control over these bodies the Parliament pf* 

enacted the Statutory Bodies (Control of Contracts)

1 9 6 6 ^ °^  The Act empowers tho Minister under whos 

department a statutory body falls to control contracts 

entered into by it and to specify i f  necessary classes' oif 

contracts which may not te entered into without his 

approval.

---------------------- — —  ----- — —  ---------- — ■— ■ w f r 1
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IG, The legislation was initiated aftar the President •• £luct 

had discovered that a public body had bound itself to 

purchase its total fuel oil requirements fror. a certain 

oil coi.pany for ton yearsf'*'0^  The Act onpov,\jrGd the 

Minister concerned in each case to set up a Commission of • 

Enquiry to look into existing contracts and nuke 

recommendations which could result in termination of a 

contract or contracts if necessary.

{U‘J

101, For a discussion of statu • ry bodies in the United 
Kingdom and the problems 0f control ty Ministers 
that arise, soe 1'fe.dc and Phillips^ op.cit,. pp.2&L- 
29 4 j Bote on, W„A» Nationalised Industries and Public 
Ownership (London, George Allen and Urwirja '

102, This is also the practice in other Commc i-.-oalth 
countrieso

103, Act No, 29 of 1966, Ihe Act was latter a-tsnded by ,■ 
Act No. 41 of 19660 The Act applies to all statutory 
bodies including municipalities and District Councils,

104». See the Speech of Dr, Brnda during the debate on the 
Statutory Bodies (Control of Contracts; Jill ~
6th Jfeotiry; of the 3rd Session of Parliament. See
also Roberts, op.cit, . pp. 310 - 312,
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PUBLIC REVENUE

"No taxation, charges or loans can bo authorised except

by or undor the authority of an Act (of Parliament)", write 
(D

Wade and Phillips, Tnis power bo tax which the British

Parliament gained after a long-drawn struggle witj* the - _
. (2) " 

sovereign, is now possessed by the legislatures of most of

the countries in the world0 In countries with written

Constitutions tho powei? is usually enacted in the Constitution.

This is the case in Zambia and Malawi. The Constitution of

Zanbia provides that "no taxation shall be inposed or altered

except by or under an Act of Parliament"^ while that of

Malawi states that "no tax, rate, duty, levy or imposition

shall be raised, levied or imposed by or for the purposes cf

the Government or any local authority otherwise than by or
(5) '

under the authority of law,n Ihe wording of both

provisions prohibits any other body or authority fron raising 

taxes without being authorized to do so ty Parliament, Section 

106, subsection (2) of the Constitution of Zambia states that 

except as provided under subsections (3) and (4) (of the 

sane section) "Parliament shall not confer upon any other .

person or authority power to itpose or to alter (otherwise 

than ty reduction) any taxation.11 As will be seen below, 

subsection (3) permits Parliament to empower the President 

or a Minister to bring into operation provisions of a Bill 

on taxation by order before the Bill becomes law while sub

section (4) permits Parliament to confer upon a local govern

ment authority powor to iupose taxation within its area and 

to alter taxation so imposed, Ihe wording of the provision 

of the Constitution of Malawi, quoted above* also permits 

delegation of taxing powers to any local authority. There is 

no provision in the Constitution of Malawi, prohibiting 

Parliament from authorizing any person or authority to raise 

taxes for the purposes of the Government or a local authority,

/ill that is required is that Parliament should authorize 

that person or authority ty law and that the taxes should be 

raised for the purposes of the Government or a local authority*

This should be contrasted with subsection (2) of Section 106 

of the Constitution of Zambia, quoted above, which specifically, 

prohibits Parliament from conferring "upon any other person 

or authority power to impose or to alter (otherwise than ty . 

reduction) any taxation" except in the two instances given.

In practice it is unlikely that the provision of tha 

Constitution of Malawi would produce delegation of taxing 

power different from that permitted ty the Zambian provision,

i*'- -
.............. .......... ... .............. ...  ........................................ ........................... ... ........................ ......................................................  r- . ■ ■ r -■ .  . , -  , „ '
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W' -~‘ ■ -'i •
2, By tne "EiaB of iTdvnrd 1 (1272—1 3 ^ it hc.u I-'Oj.’. ocuouded 

that the conseno of Parliament vr.-,,cj nnor-RK- -.-y for dircct 
taxation. Tho struggle betwsor. tho uonrrch unri Purlistment, .
•with regard to indirect taxation, however, continued. •
By the time of the Wars of the Rcses +’io monarch had con
ceded that the consent of Parliament k p  r-'-ui r^d for 
the taxation of certain commodities cib fon-ivn b^ade 
was considered as part of foreign aiTairj tuc\ therefore, 
subject to control by prerogative? power, 'S'̂ e distinction 
between taxation by inposition of customs duties and'5 
regulation of forei{ n trade was difficult r,c denarcale 
and as a result conflict arose occr.rv-.nally between Parl
iament and the sovereign. This ro-'ull.ed in the Vvo 
famous cases - tho Case of Imposltl '• 3 (Bates1 Case) 1606
2 St. Tr, 371 and the Case of ■Sbipmorey ^ h o  Bajg.>.

Hampden) 1637 3 St, Trr 825? Ii‘ the lir-t caso John 
fetes refused to pay a tax which had boor* imposed by the 
Crown oncurrants oil the ground that it was contrary to 
the statute 45 Edw. 3. C»4 wiich prohibited indirect 
taxation without the consent cf Pajliamenb, Tho Court 
of Exchequer Chamber unanimously found in favour of the 
Crown, declaring that the King could i^-ose vihab duties 
he pleased for the purpose of regulating trade and the 
Court could not go behind the King's s ';ate,7ient that the 
duty was imposed for ohe regulation of trat’e, In the 
second case John Hampden refuted to sbii-rcne^ a tax; 
levied for the purpose of furnishing ehipc ir. tins of 
national danger, Hafipden5s counsel con^uOod that some
times during the existence cf dinger tho Crcvna cvaLd 
take tho goods of the subject withevt L-J consent, but 
maintained that this ivas only so in actual as opposed 
to threatened danger. The Crcwn, oa tho other hand» 
conceded that the subject could net be baxed without the 
consent of Parliament under normal circumstances but 
contended that the King was the cole judgr whether an 
emergency justified the exercise of h:.s prerogative 
power to raise funds to i.eet the national danger, A 
majority of the Court of Exchequer Ohaubjr gave judgement 
in favour of the King - for anonalysic of the arguments 
of counsol and judgments in Lnis case t'ce Keir. Sir,D,L,
"The Case of the Shipmoncy" (152 (1**0. 5i6) c The
judgment was later reversed ty the Lu.g Parliament - see 
Shipmoncy Act, l640„ In 1628 in tho Petition of Right,
Parliament had stated that taxation without the consent 
of Parliament was illegal but this had not deterred the 
Stuarts from raising or at teii^ting to raiee taxes without 
the consent of Parliament, The struggle v.ns brought to 
an end in 1689 by the Eill of Eights which gave Parliament 
total supremacy in matters of taxation, 5hs Bill, after 
stating, among other1 things, that tho "late King James 
the Second, by the assistance divers evil counsellors, 
judges, and ministers employed., did endeavour bo subvert 
and extirpate -'...the laws and liberties of this 
Kingdom,,,by levying money for and to the use of the 
Crown, by pretence of prerogative, for other ti^e^and in 
other manner, than the same was gi*anted by Parliament" 
declared: "That levying money for or to the use of the 
Crown, by pretence of prerogative, without grant of 
Parliament, for longer time, or in other manner than the 
same is or shall be granted, is illegal,l! - Clause 4 of 
the Bill read with the Preamble, 'Ohe Bill was presented 
to William and Mary on February 13, 1689,, and was,, 
enacted into law on December 1689 - see 1 VJnn. /.Mary, 2nd 
Sess, C,2, See also Journals cf tho House of Condons« X,
28 - 29: Journals of the House ^f Lords, XIV, 373s For 
a short account on the struggle between Parliament and' '

the King on finance, see Wado & Phillips,, cp.cit.,, pp*3&-39*
3, Se£, for instmce, the Coi'istitutiont . ?? -ho orJted States •

(Article 1, Ssct^n 8 )} Tanzania VC * 3 IrJla (Article 
265)j Sing<1001*0 (Article 32); ftu^sia ( 3 4  )} and ,
Japan (Chapter VI )„ 1

, S. 1C6 (l)(.:-i’l‘" ft . •
...S..., ,T’ ( ~i ■- T*r > ■
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In both Zambia and Malawi tho preparation of the budge-t - ^ 2

and its presentation to tho National Assembly follows the

British pattern, the Minister responsible for finance prepares

and lays before tho National Jissombly -within, in Zambia, one

month of the corxiencenent of each financial year, and, in

Malawi, before the commencement of the financial year, estimates

of the revenues and expenditure^ In Malawi, if  the National

■Assembly does not propose to debate the estimates until after

tho commencement of the financial year to which they relate,

the estimates of revenue could be laid before the National.
(7)

Assembly at any time before the coiinencer/ent of the debate.

The Constitution of Malawi requires the estimates of expendi

ture to show separately (a) the total sums required to meet 

expenditure charged on the Consolidated Fund and (b) the sums 

respectively required to meet the heads of other expenditure
( 3 )

proposed to be met from the Consolidated Fund, The same

arrangement is followed' in Zambia although not required ty the

Constitution, Ihe Constitution of Malawi also specifies sums

viiich must not be included in the estimates of receipts and

(9)
expenditure, Ihe following should not te included:

(a) sums representing the proceeds of any loan 
raised by the Government for specific purposes 
and appropriated for those purposes by the Act" 
authorizing the raising of the loan;

(b) sums representing any money or interest on money 
received by the Government subject to a trust and 
to be held or applied in accordance with the terms 
tf that trust;

(=e) sums representing moneys authorized to be advanced 
from the Consolidated Rind under the provisions Of 
an Act of Parliament and repayments thereof;

(d) sums representing moneys received for or to te 
applied from any special fund established and 
regulated by the Constitution or by an Act of 
Parliament •whic^^rovides^that the provisions of 
subsections (l) and (2) shall not apply to that 
fund.

As in Britain and other Commonwealth countries the 

budget is; both in Zambia and Malawi, considered in two 

committees of the Mi ole House - i .e . Committees of the National 

Assembly as a whole. The estimates of revenue are considered 

by the Committee of Ways and ifeans. The Committee debates 

the proposals and passes resolutions on each (approving or 

disapproving). At the end of the debates the Chairman of the 

Committee (the Deputy Speaker or his deputy) reports to the 

House,

6* S* 109 (1 )(Zambia); S, 77 (l)(Malawi). 
7# S, 77 (l) (Malawi.)
S. S, 77 (2) ibid. 
%  S. 77 (3) ibid,
10, See the paragraph above footnoted (6).
11, See tho paragraph above footnoted (8),



After the report has been recorded the Speaker instructs

the Minister responsible for finance to introduce the necessary 
(l2)

legislation embodying the resolutions of the Connittee 

of Ways and Means. Ihe procedure through which a finance 

Sill passes has been discussed in Chapter Twelve*

As in Britain and other Cor.raonwealth countries* taxation

measures can be enforced in Zanbia and in Malawi before the

enactment of the Income T.ax Act or the Customs and Excise

net. The Constitution of Zambia provides that "Parliament

nay make provision under which the President or a Minister

may by order provide that* on or after the publication of a

bill (being a bill approved by the President) that it is

proposed to introduce into the National j^ssenbly providing

for the imposition or alteration of taxation* such provisions

of tho bill as nay be specified in the order shall * nntio.

the bill becomes law* have the force of law for euch period

and subject to such conditions as nay be prescribed ty 
"(13)

Parliament, An order nade in pursuance of this

provsion* unless sooner revoked* ceases to have effect:

(a) if  the Bill is not passed by the National 
Assetibly within the period prescribed by 

Parliament;
(b) if* after the introduction of the Bill*

Parliament is dissolved or prorogued;
(c) if* after the passage of the Bill, the President 

refuses his assent thereto; or
(d) at the expiration of a period of four months 

from the date it came into Operation or such 
longer period from that date as may be specified 
in any resolution passed by the National Assembly, 
after the Bill has been introduced. (14)

The Constitution of Malawi has no provisions of this nature,

Collection of taxes before the enactaent of the necessaiy

legislation is* therefore* entirely governed by ordinary

legislation, It should be noted that estimates of revenue

are required to be laid before the National Assembly before

the coniuencement of the financial year and could be debated
(15)

before or after the comaencemcnt of the year.
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12. I .e . the Income Tax Bill and the Customs and Excise Bill,

13. S. 106 (3).

14. S .106 (3).

15. S. 77 (1 ) (M-.l-.m).



In Zambia laws enacted for the raising of revenue are

subject to suspension if  the Appropriation Act (see below)

is not enacted within the prescribed tine. Subsection ($)

of Section 106 of the Constitution provides that "where the

Appropriation Act in respect of a financial year has not

come into force at the eviration of six months from the

commencement of that financial year, the operation of any law

relating to the collection or recovery of any tqx upon any

income or profits or any duty of customs or excise shall be

suspended until that Act comes into force," I f  Parliament

is dissolved at the beginning of a financial year, the period

of six months begins from the day upon which the National

Assembly first sits after the election .^^ I f  Parliament

is dissolved after estimates of revenue and expenditure have

been laid before the National Assembly but before the

Appropriation Bill relating to those estimates is passed, the

(17)
provision quoted above does not apply.

Thu estimates on expenditure are considered in the

Committee of Supply. The Committee considers the estimates

vote by vote. The debate offers a good opportunity to

Members of the National Assembly to criticize the various

Government departments and the Ministers in charge of them.

Unloss notice of amendment of a vote has been given, it is

considered as passed. At the end of the debate the Chairman

of tho • ’Tiiittee reports that the Committee has passed the

votes with or without amendment. The resolutions of the
(18)

Committee are then embodie d in an Appropriation Bill. The 

Bill passes through the National Assembly in accordance 

with tho procedure discussed in Chapter Twelve. The 

•/ppropriation Act contains the heads of the estimates and the 

amounts approved in respect of each head and authorizes 

payment from the Consolidated Fttnd or General Revenues 

the respoctivo a m o u n t s I n  Zambia, as has been seen above, 

this Act must be passed within six months. I f  not, any law 

relating to the collection or recovery of any tax upon any 

income or profits or any duty of customs.or excise is 

suspended until the Act coJnes into force.

The Constitution of Malawi specifically states that all

revenues or other moneys raised or received for the purposes.

of- the Government, unless otherwise provided, must be paid

(21)
into the Consolidated Fund.

16. S. 106 (5>

17. Ibid*.
13. S» 109 (2) (Zambia); S. 78 (Malawi). Moneys charged 

directly on the'Consolidate Fuhd are not included in 

the Bill - ibid.
19. "General Revenues", as msntioned elsewhere,, is the tern 

used in Zambia instead of "Consolidated Fund",

20. S0 109 (2 ) (Zambia); S. 78 (Malawi),

21. St 75«



6 , Ihe Constitution of Zambia does not specifically states tho 910 

satis* Indirectly, however, it docs so. Scction 107 provides 

that money can only be expended from the General Revenues 

of the Bepublic,

M ney placcd in the Consolidated Rind can only be 'ciith—

drawn for authorized purposes and through a defined procedure,

In Zambia the President is the officer responsible for

effecting withdrawals of money from the General Revenues, In

Malawi it is the Minister- of finance. In Both countries,

however, there are withdrawals which do not require the

participation of the President or of the Minister of FlnincS^

In Zambia money can be withdrawn from the General Revenues only

if: (a) tho expenditure is authorized by a warrant under the

hand of the President; (b) the expenditure is charged by

the Constitution or any other law on the General Revenues; or

(c) the expenditure is of moneys received by a department of

the Government and is so received under the provisions of any

law authorizing that department to retain and expend the
(22)

money on defraying its expenses, * The President can issue

a warrant for the withdrawal of money only i f  (a) the

expenditure is authorized ty an appropriation Act; (b) the

expenditure is necessary to carry on the services of the

Government in respect of any period (not exceeding four

months of the commencement of the financial year) before the

enactment of the ^appropriation Act; (c) tho expenditure has

been proposed in a supplementary estimate (see below) approved

by the National assembly; or (d) no provision exists for the

expenditure and the President considers that there is an urgent

need to incur such expenditure and that it would not be in

the public interest to delay authorization of the expenditure

until such ti;:ie as a suppleuntary estimate can be laid tefore
(23)

and approved ty the National assembly. The issue of

warrants under (d) is subject to such limitations and •

conditions as i.iay be laid ty Parliament from time to time •

As soon as the President has signed a warrant authorizing

expenditure he must cause a copy of the warrant to te
(25)

transmitted to the ^uditor-General,

In Malawi, as already indicated above, the withdrawal of

money from the Consolidated Rind is authorized ty the Minister

responsible for finance. Money can only be withdrawn from

the Fund; (a) to meet expenditure that is charged on the

Rind ty the Constitution or any other Act of Parliament;

(b) where the issue of such money has been authorized ty an

Appropriation Act, a Supplementary Appropriation Act or ty
36 ‘27 ■

an Act of Parliament made in pursuance of Sections 80/ * 81, 

8 2 ,^8 3 ^o r  of the Constitution or by a resolution of the 

National Assembly made in accordance with the provisions of 

Section 79^ 1 )0f Constitution.^*^

Footnotes >n p;YTe ^ll«



7. Socticn 80 of tho Constitution, like Section 107 (2) 716

(b) of tho Constitution of Zambia, makes possible the with

drawal of money from the Consolidated Fund before the enact

ment of the Appropriation Act, Ihe Section empowers 

Parliament to make provision under -which i f  it appears to 

the Minister responsible for finance that the Appropriation

Act will not come into operation ty the beginning of the
(33)

financial year, he may authorize withdrawal from the Rand

of moneys to meot tho expenditure necessary to carry on the

services of the Government until the enactment of the

Appropriation Act, As in Zambia, this can be done only for

a maximum period of four mcnths from the beginning of the 
( '111 )

financial year. This means that the Appropriation Act

should be enacted witliin that period. If  not, Government

services would come to a halt as it would not be possible to

get money from the Fund, The moneys withdrawn before the

enactment of the Appropriation Act must be included in the
(35)

Act under the appropriate heads,v

In both Zambia and Malawi, if expenditure exceeds or is

going to exceed moneys allocated to a department or departments

by the iipprc,priation ,.ct, the Minister responsible for

finance lays before the National Assembly for its approval
(36)

supplementary estimates. Such estimates must later be
* (37)

embodie d in a Supplementary Appropriation Bill, 1 In Zanbia

such Hill must be introduced in the National Assembly within
(38)

fifteen months of the end of the relevant financial year,

In Malawi it must be introduced as soon as practicable after
(39)

the commencement of the financial year next following,'

21a, Bg, Withdrawal of moneys charged on the General 
Revenues or Consolidated Fund,

22, S, 107 (l) (a) - (e) (JfeHwL).
23, S, 107 (2) (a) - (d). Investments or recoverable advances

made from the General Revenues are not expenditure - 

S.107 (5). '
24, S, 107 (4).
25, S. 107 (3).
26, This section concerns authorization of expenditure before 

appropriation - see next paragraph below,
27, 'Ihis section concerns the Contingencies Fund - .see belcw:- 

for.tfec.purposes.of the Rind.
28, This section Concerns the raising of loans by the 

Government - see below,
29, Ibis section concerns special funds and trust moneys - 

see below,
30, This section concerns the Development Fund - see below,
31, This section concerns supplementary and excess expenditure- 

see below,
32, S. 75 (l). Investment of money from the Fund is not with- 

drawal-S,75 (4)» Money could also be advanced to persons 

as prescribed - 3,75  (5),
33, It should be noted that in Malawi estimates must be laid 

before 'the National Assembly before the commencement 
of the financial year. Contrast with the position in 
Zambia - see above,

34, S .80 (Malawi), 35, Ibid.
36, S. 109 (3 )(Zambia)j S.79 (Malawi), 37. Ibid,
38, S. 109 (3 )(Zambia). . .

39. 3.79 O'



Withdrawal of supplementary moneys from the Consolidated :

Fund or the General Revenues is governed by the rules given 

above in respect of the moneys authorized by the iippropriation 

Act. .

The systems of authorization of withdrawal of moneys 

in Zambia and Malawi differ ’from that in Britain, While in
I

Zambia and Malawi authorization is nade by the President 

and tiie Minister responsible for finance respectively, in 

Britain it is made by the Comptroller and AuditorJGeneral*

After the estimates of expenditure have been approved ty 

Parliament the Treasury sends its financial requirements to 

the Comptroller and Auditori-General. After the latter has 

satisfied himself that the Treasury's requirements have been 

sanctioned by Parliament, he authorizes the Bank of Ehgland 

to pay out the money to the Paymaster-General (a post usually 

held by a Junior Minister). Ihe Paymaster-General thereafter 

pays the moneys to the various departments and other persona 

authorized ty the Treasury^^ Authorization of payment of 

money from the Consolidated Rind by the Comptroller and 

„-‘„uditor-sGonaral is the practice in the older countries of 

the Coniuonwealth and in some of the newer ones. Most of the 

newer countries have, however, systems similar to that of 

Zanbia or Malawi,

In both Zambia and Malawi certain financial obligations

of the state are charged directly on the Consolidated Fund or

General Revenues. Section 111 of the Constitution of Zambia

chargcs the salaries of judges, tho Director of Public

Prosecutions and the Auditor«*General on the General Revenues,

‘Ihe Constitution of M alaw i contains no similar provision*

Although Section 76 (l) states that "there shall be charged on

the Consolidated Fund, in addition to any grant, remuneration

or other moneys so charged by this Constitution or any other

law,. . .  ”, there is no remuneration that is chained on the Rind

ty the Constitution, The salaries of judges, the Auditor

General and the Director of Public Prosecutions are, however,

drawn from the Ronde Ihe Constitutions of both Zambia and

Malawi char.r-o all debts for which the Government is liable on
( h i . )

the Consolidated Rind and the General Revenues respectively)

The Constitution of Malawi further charges on the Rind all 

pensions; compensation for loss of offii.ee and gratuities for 

which the Government is liable; any moneys required to satisfy 

any judgment, decision or award made or given against the 

Government by any Court or tribunal; and all moneys or debt 

charges charged before republican day upon the revenues or 

public funds of Malawi.

40, .See Wade and Phillips* opncit.. p, 230,

41, S, 112 (l)(Zambia); S. 76 (l) (a) (Malavd.),

42, St 76 (1) (b)(Malawi)»



9.
Debt charges in both Zaubia and Malawi include interest; 

sinking fund charges; the repayment of anortisation. of debt5 

and all expenditure in connection with the raising of loans 

on the security of the Consolidated Fund or the General Revenues
/ J o\

and on the service of redemption thereby created,

Tho Constitution of Malawi has other financial provisions

which are not contained in the Constitution of Zambia, The

first provision is that relating to the Contingencies P\ind,

Parliament is empowered to make provision for the establishment

of a Contingencies Fund, Money placed in this Fund can be

withdrawn by the Minister responsible for finance i f  he is

satisfied that there has arisen an urgent and unforeseen need

for expenditure for which no other provision e x i s t s I f  an

advance is made from the Fund, a supplementary estimate must,

as soon as practicable, be presented to and voted on ty the

National Assenbly,^^ A supplementary Appropriation Bill

or motion approving such expenditure must be introduced and

passed in accordance with Section 79 (see above) for the
(47)

purpose of replacing the money so advanced, Ihe Constitut

ion of Zambia, as indicated above, has no provisior for a 

Contingent Fund but subseqtion (2)(d) of section 107 of the 

Constitution, authorizes tho President, where there is no 

provision for expenditure and he considers that there is such 

an urgent nead to incur the expenditure that it would not be 

in the public interest <fLo delay its authorization until such 

time as a supplementary estimate can be laid before and 

approved by the National Assembly, to issue a warrant for the 

withdrawal of the required monoyi^ Thereafter the expenditure 

is embodied in a supplementary estimate and finally in a 

supplementary Appropriation Act. In effect there is, therefore, 

no real difference between the positions in Zambia and Malawi*

'Ihe inclusion of a provision on a contingencies Fund in 

the Constitution is quite fashionable in the Commonwealth,

Such a provision is contained, for instance, in the Constitu

tions of the following States: Ghana,Jam aica, ^ M a u r iif iy , 

Kalaysiti^ Malllp^ Indii?^ C e y l o ^ ^  Trinidad and Tobag<^^

Sierra Leonij?^ Ug'Midi  ̂ Tanza^l^ Kenyi^^ Singapore!- 

Swazilaricl^and B o tsw a n a .T h e  withdrawal of money from the 

contingencies Rinds of these countries is governed by 

conditions similar to those applying in Malawi,

43. S .112 (2 )(Zambia); S. 76 (2) (Malawi). 44. S. Sl(l),
45. Ibid. 46, S. 81 (2) .  47, Ibid,
$ 8, Withdrawal of money under this provision is subject to 

such limitations and conditions as Parliament may from 
time to time prescribe.
Article 132, .52, S .H 8. £1. S. 107. 52, Article 103,
S. 108. Article 103. S. 68 J56, S. 88»

57. S. 90. ig* Article 96, J ^ . S, 75- 60. S.125.
61. Article 87. 62. S. 130,
63. S .123. See also the 1966 Constitution of Lesotho (S.lO&Jj

1963 Constitution of Nigeria (3,132); and 1962 Constitution 
P-.kirtan (’Article ^5).

, ■ -I
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Ihe second provision found in tho Constitution of 

Malawi but not in tho Constitution of Zanbia is that relating 

to loans. Section o3 (of the Constitution of Malawi) 

provides that the Govoinaeiit can raise a loan only unde'r the 

authority of an Act of Parliament and not otherwisli^ In the 

Act authorizing the loan or by another .Act, Parliament may 

appropriate the proceeds of the loan to a specific purpose or 

purposes as well as authorize the payment of such proceeds out 

of the Consolidated Fundl^^  In Zambia, authority to raise a 

loan is also derived from Acts of Parliament although no 

provision exists in the Constitution on the ’Hatter.

Tne inclusion of a provision regarding loans in the 

Constitution is not found in many Constitutions of Common

wealth states. Shore is no such provision, for instance; in 

tho Constitutions of Mauritius, Malta, Trinidad and Tobago, 

Uganda, Tanzania, Kenya, Singapore, Botswana and Swaziland,

Ihe Constitutions of Ghani^ Indii/^and Malays i howe v jr, 

have such a provision.

Ihe third provision is that referring to special 

Fluids and Trust aonoys, Section 83 empowers Parliament to 

provide for the creation of special funds (other than that 

which will be dealt with in the next paragraph) to l:e 

accounted within the accounts of the Consolidated Fund a 1! 

for the regulation and nanageioont of such moneys. 'Ihis 

provision is not contained in the Constitutions of other* 

Coiinonwealth countries. If  special funds are required, ohey 

are, however, as in Malawi, created by legislation, the only 

difference being that in i^lavd. the power of Parliament to 

do so is expressed in the Constitution.

Section 84 (l) provides that 11 there shall be a special fund

within the Consolidated Fund to be known as the Developu-nt

Rind," Beceipts and expenditure of the Government relating

to the development of the Republic, which have not been

included in the annual estimates of receipts and expend-5 -ure
(6 *■" j

are accounted in the accounts of the Development Fund, ' 

Estimates of such receipts and expenditure must be subnr ited 

by the Minister responsible for finance to the National 

Assembly not less than once evcxy year,

‘Ihe fourth provision concerns the Development J'-jid,

67. Articles 292 and 293.
68. Article 111,

69. S. 84 (1).
70. Ibid,



When the estimates of expenditure to be xast from the Fund 

have been approved ty the National Assembly , a Bill known 

as an Appropriation (Development Fund) Bill is introduced in

the National Assembly to enable the withdrawal of money front
(71) • ■

the Fund to met the expenditure. The presentation of the

estimates of receipts and expenditure of the Fluid, their

con sideration and the embodiment of the estimates of

expenditure in an Appropriation Bill, amount to a second,

th ough mini -ature, national budget.

At this stage it is necessary to turn to the

supervisory machinery over pubLic revenues in both Zambia

and Malawi. Supervision is of two kinds - parliamentary

and extra-parliamentary, Parliamentary supervision is

oxercisod in two ways. Ihe first, as has been seen at the

beginning of this Chapter, is that Parliament authorizes

both the raising of revenue and the expenditure of such

revenue. Without parliamentary authorization revenue cannot

to collected and expenditure cannot be incurred except for
(71a)

very short periods. Expenditure ffl&de before tho 

Appropriation Act comes into force, it has been seen, must 

later be placed before the National Assembly for its 

approval. Secondly, Parliament exercices control on tho 

spending of money already withdrawn from the Consolidated 

FUnd or General Rdvenues. Members of the National Assembly 

ujay ask questions and seek explanations from Mnisters on the 

spending of their departments, Ihe Public Accounts Committee 

of the House probes the spending of the departments and tables 

a report in the National Assembly. If  the spending of a 

department raises suspicions of grave corruption or other 

misuse of funds, an inquiry by a body other than the Public 

Accounts C omit tee could bo instituted. In both Zambia and

Malawi the report of the Auditori-General is laid before the
(72) .

National Assembly every year. The Constitution'of Zambia

requires the Minister of Finance to prepare and lay before

the National Assembly within nine months after the end of the

financial year, a financial report in respect of that year

showing revenue and other moneys received by the Government

in that financial year, the expenditure of the Government

within tho same period, payments made during the period for

purposes other than expenditure, a statement of the

financial position, at the end of that year, and such other
(73) .

information as m y  be prescribed by Parliament. There is 

no similar provision in the Constitution, of Malawi,

Footnotes on page i'TSg.



12 , 'Ui .j power of P .rli.-v.ont in controlling the raising of
721

revenue and authorizing exp aidituro has, however, only 

do liber'.tivo v-.lue, The IJ-.tion̂ .l /jsso.'.ibly r r-.ro ly alters the 

wnys and neans of raisin,; revenue or the osti/.iatcs proposed by 

the Executive, This is also the c~.se in other Coo. .onwoalth

In both Zambia -and. i'rJLcvwi extra-parli '..lontaiy super- 

visi n is oxorcised by the iiuditor-G-eneral, As has boon seen 

in Ch-pter Fourteen, tfte nUclitoi>*Gonaral has the function of 

auditing and reporting on tho public accounts of tho country and 

of such othor public authorities and bodies as ;uay be prescribed

to finance. The ^uditor~Gcneralrs report is laid before the 

National Assodbl^^and this links tho two r.iachinorios of supeiw 

vision over public funds.

This exercise is done at least once every 

yvi-.i-, iiu {.uid his staff have access to all records pertaining

71, S. 84 (2),

71aa Soe above,

72, S, 113 (4) (Zambia); S, 85 (4) (Ii\Uw±), See Chapter 14. 

73# 3, 110.

74. S. 113 (Zambia); S. 85 (KtT’-wI),

75* Ibid.
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CHAPTER TWENTY 

CITIZENSHIP

When Zambia and Malawi adopted their present 

Constitutions in 196k  and 1966 respectively their  

constitutional positions with regard to citizenship  

d iffered . Zambia was until the midnight of October 

2 3 , 196k , in  the same position Malawi was until  the 

midnight of July 5 ,  196k. Malawi had no citizensh ip  

law of her own u n til  July  6 , 196k s when she became 

Independent, Zambia, too, had no citizenship  law of 

her own until  October 2k , 196k t when she became 

independent. Between the midnight of December 31> 1963* 

when the Federation came to an e n d ^ ^  and independence 

the two countries reverted to the position  in  which  

they were before the enactment of the C itizenship  of

Rhodesia and Nyasaland and B rit ish  N ationality  A ct, ' .
(2 )

1957 . Before the enactment of this Act the only

citizensh ip  law that applied to the two territories  was 

the B ritish  N atio nality  A ct, 191+8^^ . This Act did  

not apply to the two territories  in the sense that it  

made the indigenous inhabitants thereof citizens  of the 

United Kingdom and Colonies or of Northern Rhodesia or 

Nyasaland. It  applied in  the sense that i f  any 

indigenous inhabitant wanted to become a c itizen  of the 

United Kingdom and Colonies - the only citizenship  

provided by the Act - he could do so. While the Act 

recognized the status of "protected person” , it  provided  

that a c it ize n  of the United Kingdom and Colonies had 

to be a B r it ish  subject. Northern Rhodesia and 

Nyasaland were protectorates and, therefore , not part 

of Her M ajesty ’ s dominions. The indigenous inhabitants  

were accordingly protected persons and not B r it ish  

subjects. Technically , the two territories  were foreign  

territory  and their  inhabitants were a l i e n s ^ \  For 

an inhabitant of either of the two territories  to become 

a c itizen  of the United Kingdom and Colonies he had , 

therefore , to be naturalized . Naturalization  meant

(1 ) - See Chapter 7.

(2 )  - Act No. 12 of 1957-

( 3 )  - 19U8 c . 5 6 .  .

(l|) - See Chapter 3 on the legal status of a colonial

protectorate and of its inhabitants.



; renunciation of the status of "protected person” .

Because of the value the indigenous inhabitants attached 

to their status as protected persons, very few of them 

sought citizensh ip  of the United Kingdom and Colonies, 

When the Federation was established in 1953 no 

citizenship  law was immediately enacted by the Federal 

Legislature . The f ir s t  Federal election  was conducted 

in  accordance with the d o c t o r a l  law in each t e r r i t o r y ^ ) .  

Unlike the other two terr ito ries , Southern Rhodesia had 

a citizenship  law of her own although she was not a fu ll  

member of the Commonwealth. This right (of independent 

c itizensh ip ) passed to the Federation and resulted in  

the enactment of the C itizenship  of Rhodesia and Nyasa- 

land and B ritish  Nationality  A ct, 1957. This Act did 

not alter  the position  of the indigenous inhabitants in  

Northern Rhodesia and Nyasaland. They remained B ritish  

protected persons. I f  they wanted to become Federal 

c itizens  they could do so by registration  and after  taking 

the oath of allegiance to Her Majesty the Q u e e n ^ ^ . 

Registration  and taking the oath of allegiance made a 

protected person a B r it is h  subject. The fact that a 

B r it is h  protected person acquired Federal citizenship  

by registration  and not by n a t u r a l iz a t io n  as under the 

B r it is h  N ationality  Act was of no material consequence.

The d iffe r e n c e  was m erely  one of procedure . It  should 

be noted that even under the B r it is h  N a t io n a lity  Act 

B r it is h  protected  persons enjoy  c e r ta in  advantages w hich  

r e a l  a lie n s  do not. The in tro d uctio n  of a Federal 

c it iz e n s h ip  d id  not in  any way reduce the ■unwillingness 

of the A fr ic an s  in  Northern  Rhodesia  and N yasaland to 

become B r it is h  su b je c ts . Because of th e ir  hatred  of 

the Federation  the w ere , in  f a c t ,  even more u n w illin g  

to become B r i t i s h  subjects  through Federal c it iz e n s h ip .

As already indicated above, when the Federation 

disbanded the position  of citizenship  in  Northern 

Rhodesia and Nyasaland reverted to that obtaining in 

the two territories  before the establishment of the 

Federation and the enactment of the C itizenship  of 

Rhodesia and Nyasaland and B rit ish  Nationality  A ct , 1957. 

Persons who immediately before the d issolution  of the 

Federation were Federal citizens  but not at the same

;3h.20. ■ 2. 723

(5 )  - See Chapter 7.

(6 ) - S. 1 2 (1 ) read with s . 18 C itizenship  of Rhodesia

and Nyasaland and B ritish  Nationality  Act, 1957.
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time citizens  of the United Kingdom and Colonies 'becamet 

notwithstanding nnytbing in the +-!->, - ^  + 1 r^na 1 1  -ty 

A c ts , 1948 and 1 9 5 8 , c itizens of the United Kingdoin end. 

Colonies unless they "became citizens  of Southern Rhodesis^ 

Southern Rhodesia regained after  the dissolution  of the 

Federation the right to m aintain a separate c itizensh ip .

On July 6 , 19&+ , Nyasaland "became independent under

the name Malawi and consequently acquired citizensh ip

of her own. Certain persons became citizens  automatic-

a' ly  on independence day while others "became so later

by registration . Every person who, having been born

in the former Nyasaland Protectorate, was on July 5 ,

1961+, a c it ize n  of the United Kingdom and Colonies or

a B ritish  protected person, became a c it izen  of Malawi

on independence d a y * ^ .  This did not apply where

neither of the parents of the person concerned had been

born in the former P r o t e c to r a t e ^^ . Persons who became

citizens  under this provision included A fricans  who had

become c itizen s  of the United Kingdom and Colonies by

naturalization . Non-Africans who had been born in  the

territory of parents both or one of whom had been born

in  the territory  also became c itizen s . Persons born

outside M alawi, whose parents became citizens  under this

provision or would have become such citizens  but for
(10}

their death, also became c itizens .1 y

Persons who acquired, c itizenship  by registration  

f e l l  in  two groups - former Federal citizens and others. 

Any person who was on December 3 1 , 1 9 6 3  (the day the 

Federation was dissolved) a c it ize n  of the former 

Federation and who had a substantial connection w ith  

Malawi was e n t it le d , upon application  before July  6 ,

1 9 6 5 , to be registered as a c it ize n ^1 1 ^. A person had 

a substantial connection with Malawi i f :  (a) he was born 

in  the former Nyasaland Protectorate; (b) hia father 

was born in the former Nyasaland Protectorate; (c ) he 

was immediately before he became a c itizen  of the former 

Federation a c it ize n  of the United Kingdom and Colonies 

by virtue of h is  having been registered or naturalized

(7 ) - S.li+(2) Federation of Rhodesia and Nyasaland

Dissolution  Order in  C ouncil, 1 9 6 3 .

(8 ) - S . l ( l )  Constitution of M alawi, 196k.

(9 )  - Ibid

(1 0 ) - S . 1 (2 )  i b i d ,

(11 ) - S . 2 (1 ) ib id .



as such c itizen  in the former Nyasaland Protectorate 

under the B rit ish  Nationality  A ct , 19U8, or his  father 

had at the time of his  (the ap p lican t 's ) b irth  been 

registered or naturalized  as a c it izen  under the Act 

in  the Protectorate; (d) he was registered or natural

ized as a c itizen  of the former Federation, having been 

ordinarily  resident in  the former Nyasaland Protectorate 

at the time of such registration  or naturalization  or 

h is  father had, at the time of his  (the ap p lican t ’ s) 

b ir t h , been registered or naturalized  as a Pederal 

c itizen  while resident in  the Protectorate; (e ) he or 

h is  father w as, as a minor c h ild , registered as a c itizen  

of t^e former Federation , the responsible parent or the 

guardian upon whose application  he was so registered 

being ordinarily  resident in the former Nyasaland 

Protectorate at the time of the registration ; ( f )  he 

was or h is  father  was (his  father also being or having 

been a c it izen  of the former Federation) the adopted 

child  of a c itizen  or of citizens  of the former Federat

ion who was or both of whom were resident and domiciled 

in  the former Nyasaland Protectorate at the time of the • 

adoption; (g ) he was or his father had, at the time of 

that person 's  b ir t h , been registered by virtue o f , inter 

a l ia ,  his possession of associations with the former

Nyasaland Protectorate as a c it iz e n  of the former
( 1 0  }

Federation under section l6A^ j of the C itizenship  of 

Rhodesia and Nyasaland and B rit ish  Nationality  Act, 1957; 

or (h) his or h is  fa th e r 's  name had been included by 

virtue of section 13 (7 ) of the Electoral Act (Federal) 

1 9 5 8 ^ ^  in  the l is t  of general voters registered in 

the former Nyasaland P r o t e c t o r a t e A n y  woman who 

was on December 31* 1963? a c it ize n  of the Federation 

and who did not become a c itizen  of Malawi on indepen

dence day under any of the other provisions was entitled  

upon making application  before Ju ly  6 , 1965* 

registered as a c it iz e n  i f :  (a) she was immediately 

before she became a c itizen  of the former Federation

(12 ) - Inserted by S . 3 of the C itizenship  of Rhodesia

and Nyasaland and B rit ish  Nationality Amendment 

A ct, 1959.

(13 ) - Act No. 6 of 1953*

(1J+) - S . 2 (2 )  (a ) - (h) Constitution of Malawi, 136k<
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married to a person vrtio "became cr would but for his death 

have "become entitled  to registration  as a c itizen  of ' 

Malawi under the terms that applied to n^jeral c it izen s ;

(b ) she was immediately before she became a c itizen  of 

the Federation the widow of a person who would but for 

h is  death have become entitled  to be registered as a 

c it ize n  of Malawi by virtue of a connection with Malawi 

either through having been born in the former Protect

orate or through having been immediately before he became 

a c it ize n  of the former Federation a c it ize n  of the ’ 

United Kingdom and Colonies by registration  or natural

iza tio n  in  the former Protectorate or through his father 

having been so registered or naturalized  at the time of 

that person 's  b ir t h ; or (c) she was immediately before 

she became a c it ize n  of the Federatior the widow of a 

person whose father became or would but for h is  death 

have become entitled  to be registered as a c itizen  of

Malawi by virtue of a connection with Malawi through
( 15)

one of the two grounds given under (b) above. 1

Although the Constitution used tne words !,shall 

be en t itled ” the M inister was not under absolute 

obligation  to register an applicant satisfying  one of 

the requirements of registration  mentioned above.

The wording in  the original Constitution , however, seemed 

to place such an absolute obligation on the Minister 

This necessitated an amendment of the provision  soon 

after  the coming into operation of the Constitution^

The amendment empowered the M inister responsible , if  he 

thought it  f i t ,  to order that registration  be refused 

or that it  be made subject to certain conditions as he 

might specify or as might be la id  down by Parliament 

from time to time.

The other persons entitled  to citizenship  by 

registration  were: (a) Any person who would have auto

m atically become a c itizen  on independence day but 

fa ile d  to do so because neither of his  parents had been 

born in  the Protectorate; (b) any woman who, on July  

5 ,  196k f was or had been married to a person who auto

m atically  became a c it ize n  on independence day or who 

but for his death would have so become one; (c ) any 

woman who, on July  5 ,  1961|, was married to a person who 

subsequently became a c itizen  of Malawi by registration

(15) - S. 2(1+) ib id .

(16 ) - see Act No. 1 cf 196U.



in  te-rms of the provision under (a) above or the prov

isio n  under (e) below; (d) any woman who, on July 5 ,

19  S k r had been married to a person who "became, or 

would, but for  h is  death , have become entitled  to be 

registered as a c it izen  of Malawi in terrnu of the pro

vision  under (a) above.or the provision under (e) below 

but whose marriage had been terminated by death or 

dissolution ; and (e) any person who, on July  5 , 1 964 , 

was a c it ize n  of the United Kingdom and Colonies, having 

become such c itizen  by virtue of his  naving been natural

ized  or registered in the Protectorate under the B ritish  

Nationality  Act, 1 9 4 8 ^ 7  ̂ Persons below the age of 

twenty-one years (except a woman who wan or had been 

married) could only have their applications made by a 

parent or a g u a r d i a n ^ ^  Provisions under (a ) , (b) ,

(d) and (e) above were to operate until July 6 , 1 9 6 5 s 

or such further date as nj.3ht be prescribed by P a rlia 

m e n t ^ ^  The provision under (c) was to ope.rate until 

the expiration  of such period after the husband of the 

woman had been registered as Parliament would . -; <.

prescribed

Three other provisions on c itizenship  were 

contained in  the Constitution. The fir st  concerned

persons born in  Malawi aftei July  5 , ZLS61+a Such persons
( 2"1) . 

became citizens  of Malawi by b ir th . This provision

did not, however, apply to persons, none .if whose parents 

w as, at the time of their b ir t h , a c itizen  of Malawi 

or to persons whose fathers were diplomatic envoys enjoy

ing immunity from suit and legal process or to persons 

whose fathers w ere, at the time of their b ir t h , c itizens

of a country at war w ith  Malawi and the b irth  took place
(22)

in  an area under the occupation of the enemy; '

The second provision concerncd citizenship  by descent. 

Persons born a fter  July  5 ,  1 964 , of fathers who were

(l ? )  - S .3 (1 )  - (5 ) Constitution of Malawi, 1961+.

(18 ) - This applies only to provisions under (a) and

(e) - S . 3 (1 )  and ( 5 ) ib id ,

(19 ) - S . 3 ( 6 ) i b id . The period was later extended to

July 6 ,  1966 - see Constitution (Amendment) (N o ,2)

Act (No. k9 of 1965)

(20) - Ib id .

(21 ) - S .k  i b i d .

(22 ) - I b i d .
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citizens  of Malawi other than by descent cr registration

on the grounds of a connection with Malawi became ■
(23 )

citizen s  at b ir t h ; •>/ The third  provision concerned 

women married to c itizen s  of Malawi a f +er July  5 ,  1964. 

Such women could become citizens  by registration  on 

application^*^
No provisions were included in  the Constitution 

on the acquisition  of citizenship  by persons other than 

those dealt with above or by some of the persons ment

ioned above who, at a later stage, were entitled  to 

registration  as c itizen s  under provisions that were 

temporary. Such other methods of acquisition  of 

c itizenship  were to be dealt w ith  in  an .Act of Parliament 

on c itizensh ip . Parliament enacted such an .Act - the 

Malawi C itizenship  Act, 1 9 6 4 ^ ^  - sooi a fter  independ

ence. It  is not necessary to deal w ith  the provisions 

of that Act since they are not very different from those 

of the present. Act which w ill  be discussed below.

When Malawi adopted her present Constitution on.

July  6 ,  1 9 6 6 , she had , therefore, c itizens  who became 

such in terms of the I 96U Constitution anri the Malawi 

C itizenship  A ct, 1964. Section 7 (1 ) of the Constitution 

maintained the previously existing  citizenship  by 

providing that "subject to the provisions of any law, 

any person who immediately before the appointed day was 

under any existing  law a c itizen  of Malawi, shall 

continue to be a c itizen  of the Republic after  the 

appointed day ". Subsection (2 )  of the same section 

empowered Parliament to make provision  "fo r  the acquis

itio n  of c it izen sh ip , or loss of citizenship  of the 

Republic by any person after  the appointed day".

( 2 3 ) - S . 5 i b i d .

( 2k) - S . 6 ib id ,

(25 ) - Act No. 2 of 1964,



In  pursuance of this provision  Parliarnn o snactcd the 

Malawi C itizenship  A ct , 19 6 6 , which ropea1 ?i_'. the I 96I4. 

-Act^^a ) Sec.tlon 3 of the 1 9 6 6  Act a?-so cm.J ntained the 

existing  c itizensh ip . '

To-day, c itizenship  in  Malawi is ^cvern^d "by 

section 7 of the Constitution and the lialawi C itizenship  

Act, 1 9 6 6 . However, "before dealing with the present 

law in  Malawi on the acquisition  and loss of citizenship  

one should f ir s t  investigate the positicn  In  Zambia 

up to this stage.

As mentioned above, Zambia had m, o i s e n s h i p  law 

of her own until the midnight of Cctobjr k.'3 r 196i|c 

While the Constitution itse lf  contains aections^2^  

on c itizen sh ip , the remaining law on c it j ip is con

tained in  the C itizenship  of Zambia 0ij I in- r o e ^ " ^  which 

was enacted by the Legislative  Counci'i before independ

ence day and came into force on that c'.r/ (independence 

d ay ). The Zambia Independence Order (\ltioh rncorpor- 

ated the Constitution in  Schedule 2) r'i•,,c had a section 

(section  6) on c itizen sh ip  but this  was r C3moorary 

p r o v is io n ^ ^ a  ̂ The law on citizensh ip  in  Zambia i s ,  

therefore^ now contained in  the Conb+itu "3'j« and in 

the C itizenship  cf Zambia Ordinance, The Ordinance 

deals with acquisition  of citizenship  by adoption, 

registration  (only of minors and citi^enr  of honour) 

and naturalization  and with lo ss , ren’ n ;n t io ii  and 

deprivation of c itizen sh ip . The Com 'V. ^ution, on the 

other hand, deals with automatic citi^ennhip  on

(25a) - A ll c e r t ific a te s , r e n u n c ia t io n , declaration s , 

orders or oaths granted, made or taken pursuant 

to the provisions of that Act .̂r regulations 

thereunder, however, continue . i:\ fu l l  force 

and effect as if  they were made, granted or 

taken under the new Act - S.3 'i \l.lawi Citizen~ 

ship Act, 1966 (Act ITo. 28 of : 9 6 6 V

(26 ) - S s .3  - 12-

(27 ) - Gap. 273.

(27a) - Vide in fra -
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independence day; citizenship  of persons entitled  to 

"be registered "by virtue of their connection with North

ern Rhodesia; citizenship  of persons horn in  Zambia 

after  independence; c itizenship  of women married to 

Zambian men a fter  independence; citizenship  of 

persons entitled  to "be registered as ^itizens  by 

virtue of their connection with Zambia; c itizenship  

of persons entitled  to "be registered as commonwealth 

countries. Provisions on c itizenship  "by "birth or 

descent after  independence; by m arriage; by connection 

w ith  Zambia a fter  independence; and by methods contained 

in  the C itizenship  of Zambia Ordinance w ill  be discussed 

below together with provisions of the Malawi C itizenship  

A-tf 1966. Provisions pertaining  to persons who became 

citizens  on independence day and to persons who after 

independence were entitled  to certain  priv ileges  to 

register as citizens  u ntil  a prescribed date w i l l ,  how

ever, be discussed immediately below.

Two classes of persons automatically became c i t i 

zens on independence day. Every person who, having 

been born in  the former Protectorate of Northern 

Rhodesia , -was on October 2 3 , 1 96 4 , a B ritish  protected 

person, became a c it ize n  of Zambia on October 2 4 , 1 9 6 4 ^ ^  

This provision d iffe rs  from that of Section l ( l )  of the

1964 Constitution of Malawi in  two respects. F ir s t , 

the provision  in  the constitution of Zambia does not, 

as did  that in  the Constitution of M alawi, include . 

c itizen s  of the United Kingdom and Colonies. It  con

fin es  the right to B rit ish  protected persons. Conse

quently it  excludes Africans who had become citizens  

of the United Kingdom and Colonies. Secondly, the ~- 

provision  does not, as did  the Malawian provision , require 

that not only must the person him self have been born 

in  the country, but also one of h is  parents. Every 

person who, having been born outside the former 

Protectorate, was on October 2 3 , 1 9 6 4 , a B ritish  

protected person, became a c itizen  on October 2 4 , 1 ^64 ,

i f  h is  father became a c itizen  under the last provision
(29)

or would but fo r  his death have become one; ' This 

provision  also d iffe rs  from that in  the 1564 Constitu

tion  of Malawi on the same grounds as those given above.

( 2 8 ) - S .3 ( l )  of the Constitution of Zambia,

(29 ) - S .3(2)-
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W ives, widows or divorced wives of Zambians and 

citizens  of the United Kingdom and Colonies who became 

such citizens  by virtue of having been registered or 

naturalized  in  the former Protectorate under the B ritish  

Nationality A ct , 1 948 , were entitled  to registered . 

os citizens  of Zambia on the grounds of their connection 

with Z a m b i a same r ight was accorded widows 

of persons who, but for  their death, would have become 

citizens  automatically on independence day, as well as 

to divorce;! wives of persons who became c itizens  on 

independence day or who, but for their death, would have
( y )

become c it ize n s ; ' S im ilarly , any person w ho , on 

October 23? 1 964 , was a c itizen  of the Unitea Kingdom 

and Colonies by virtue of having been naturalised  or 

registered in  the former Protectorate under the B ritish  

Nationality  Act., 1 94 8 , was e n titled , xi.por. application , 

to registration  as a c it iz e n !^ 2 ) This provision . 

covered both non~indigenous and indigenous B r it ish  

subjects who possessed c itizenship  of f-he Uritod 

Kingdom and Colonies, Women whose husbands became 

c itizens  a fter  independence day or whose husbands oecame 

entitled  to be registered as c itizens  but 'vhose marriages 

were terminated by death or dissolution  before the hus

band exercised h is  right to be registered as a c it ize n , 

were also entitled  to registration  as c itizens  on 

application ; * The right was also extended to women 

married to persons who became or would, tut for  their 

death, have become entitled  to registi-ation as cit.izens 

by virtue of being citizenc  of tl * United Xicgc’oia and 

Colonies registered or naturalized  in  the fcimcr

Protectorate, but whose marriages were terminated by
(34 )

death or d issolution  before independence day; '

Section 6 of the Zambia Independence Order ., !'..)6i: , 

provided for a temporary associate form of citizenship . 

The section declared that "any person wb<" . at the com

mencement of this Order, is entitled  to be registered

(30 ) - S.4(l)-

(31) - Ib id ,

( 3 2 ) - S,.4(2)-

(33) - sa : (3)-

(34) - S .4 (4 ) .
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n;
as a c itizen  of Zambia under section  4 ^ " ^  or 8 ^ ^  

of the Constitution sh all , u ntil  he "becomes a c itizen  '

ccf Zambia or u n til  24th October 1966 (whichever is  the

e a r l i e r ) --have the status of a c it ize n  of Zam bia .51 (^7 )

C itizens under this  provision had a ll  the rights under 

the Constitution (except those coming under Chapter 1 1 ^ ^  

or section 66 (1 )'^- ^  of the Constitution) and the 

provisions of any law in  force in  the country (except 

a law made or having eff'cct as i f  made1 in  pursuance of 

section 1 1 ^ ^  of the Constitution) TJhis special

citizensh ip  could "be terminated by the authority concern

ed in  accordance w ith  the provisions that governed de

privation  of ordinary c i t i z e n s h i p ^ 2  ̂ .

This concludes the discussion of the provisions 

relating  to persons who automatically became citizens 

when Zambia and Malawi adopted their present Constitut

ions and the special provisions relating  to the 

registration  as c itizens  of xoersons who had a connect

ion with Zambia before independence. General 

provisions on the a cq u isit io n , renunciation, 

deprivation and loss of citizenship  in both Zambia and 

Malawi can now be considered.
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(3 5 ) Persons entitled  to be registered by virtue of 

their connection with Northern Rhodesia,

( 3 6 ) - Persons entitled  to be registered by virtue of

their  connection with Zambia. \~-

(37 ) *  3 * 6 ( l )  Zambia Independence Order, 1964/

(3 8 ) - This  Chapter applies  to fu l l  citizenship-

(3 9 ) This section concerns persons entitled  to the 

franchise .

(4 0 ) - Powers of Parliament to make laws on c itizenship .

(4 1 ) •  S ,6 (2 )  Zambia Independence, 1964* '

(4 2 ) •  S.6-C3) Ib id .
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A t ACQUISITION ,OF  CITIZENSHIP 

There are in both countries four ways of acquiring 

c itizenship . These are b ir t h , descent, registration  

and naturalization .

1* C itizenship  b.y B irth  

Every person born in  Zambia after  October 23 , 1 964 , 

and in  Malawi after  July  5 ,  1966 > is a citizei. by b i r t h ;^ ^  

There a re , however, exceptions to this general provis

ion. In  Zambia the provision does not apply to •• 

person born of parents neither of whom is a c itizen  of 

Zambia; or to a person whose father (at the time of 

that person 's  b irth ) possessed such immunity from suit 

and legal process as is  accorded envoys of foreign  

s o v e r e ig n s '^ ^  accredited to Zambia^ or to a person 

boi 1 in  an occupied part of the country i f  t^gg^ather 

is  a c it izen  of a country at war with Zambia.

The Malawi provision  also does not apply to a person 

born of parents neither of whom is a c it izen  of Malawi. 

Unlike in  Zambia, however, it is  not sufficient that 

one of the parents is a c itizen  of Malawi Such a 

parent should be a c it ize n  of Malawi of African  race .

A person of A frican  race is defined in  the Act as 

"a  person who is  a member of one of the indigenous peoples 

of A frica  south of the Sahara, ” This d efin itio n  

excludes Africans of Arab .origin in the countries north 

of the Sahara. While a person born of European cr Asian 

parents one of whom is  or both of whom are citizens  of 

Zambia would be a c it ize n  of Zambia by b ir t h , such a 

person would not be a c itizen  of Malawi u ntil  registered 

as one. The provision  greatly restricts  c itizenship  

by b irth . Further it  creates two types of c itizens  - 

those whose off-spring are citizens  by b irth  and those 

whose off-spring can only be citizens  by registration  - 

a position  of f ir s t  and second class c itizen s .

(43 ) ~ S . 5 Constitution of Zambia; S .4 (1 )  Malawi

Citizenship  A ct , 1966,

(4 4 ) - The provision would also apply tc children of

persons working for international organizations 

and enjoying immunity from legal process or suit.

(45 ) - S . 5 Constitution of Zambia.

(46 ) - Ibid .

(47 ) - S .2 ( l )  Malawi C itizenship  Act, 1 9 6 6 .



Writing on this restrict ion of citizenship  "by b ir t h ,

Simon Roberts says:

"This  is a surprising and unsatisfactory

lim itatio n , a l l  the more disapxDointing on

account of the successful attempts which

have been made in Malawi to eliminate racial

distinctions from other areas of the law.

It also runs counter to the provision in  the

Constitution which states as a fundamental

principle  that "a l l  persons regardless of

colour, race or creed shall enjoy equal rights

and freedoms" "

On the d efin itio n  of "person of A frican  r a c e ", he w rites : 

"T h is  is an unhappy d efin itio n  as it gives no 

clear indication  of the characteristics which 

the person concerned must possess in  order to 

fa l l  w ithin  it . Does it demand membership of 

some ethnic group? or does it  merely require 

membership of a trib al group such as may be 

acquired by the adoption of a particular mode 

of l i fe  and acceptance by other members of 

the community." ( ^ 9 )

The d e fin itio n  of ''person of African  race" is not 

perhaps as unclear as Roberts paints it . The d efin itio n  

is  not as elastic  a s , e .g . that found in  the South 

African  population Registration  ^ct (30 of 1950) which 

includes in "Bantu" a person Hv/ho i s ,  or is generally 

accepted as a member of any original race or tribe of 

A fr ic a ". The d efin itio n  in the Malawi C itizenship  Act 

requires the person to be a member of one of the 

indigenous peoples of A frica south of the Sahara.

The term "member of one of the indigenous peoples of 

A fr ic a " , it  is submitted,, has the meaning of 

belonging to an ethnic group by being the off-spring 

of indigenous parents.

The d e fin it io n  does, however, raise problems with 

regard to the citizenship  :'f the off-spring of a marriage 

between the off-spring of parents, one of ?/hom is 

"indigenous" and the other “non-indigenous".

20. 734
13. .

(48 ) ~ Op . c i t . , p.319-

(49 ) ~ I b i d ; p . 320*
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While a child  of a mother of ^ fr ican  race and a father 

of non-African race and vice versa is a c it iz e n  by birth 

because one of the parents is of African race , the same 

cannot be said of a child born of parents both of whom 

are themselves the off-spring of mixed marriages. A 

coloured person with an A frican  mother or father is 

certainly not a person of African race since he is of 

two origins and, therefore, not fu lly  indigenous. A 

child  born of Coloured parents who are c itizens  of 

Malawi would, therefore, be in  the same position  as the 

child of European or Asian parents who are citizens  of 

Malawi. Such a child  can only become a c itizen  through 

registration!

This restriction  of c itizenship  by birth  in Malawi 

should be compared with that in Sierra Leone. Section 

1 (3 )  of the Constitution of Sierra Leone confines c it ize n 

ship by b ir th  as from April 2 6 , 1 9 6 1  (independence day) 

to persons of negro African  descent b o m  while their 

fathers are or were citizens  of Sierra Leone. A person 

of negro African descent is defined as a person whose

father and whose fa th e r 's  father are or were negroes of
(51)

African  o rig in ; '

As in  Zambia, a person born in an occupied area

of Malawi of a father who is a c it ize n  of a country w ith
(62)

which Malawi is at war is not a c it izen . ' The Malawi 

C itizenship  Act, however, does not contain the exception 

regarding persons born of a father enjoying diplomatic 

immunity. Accordingly a person born of a father enjoy

ing diplomatic immunity and of a mother who is a c it ize n  

of Malawi of African race would be a c it ize n  by b irth .

Compared with the positions in the United States 

and in the United Kingdom, for  instance, c itizenship  by 

birth  in Zambia and Malawi is more restricted . In  

the United States , Amendment X IV  to the Constitution

provides that "a l l  persons born .........  in  the United

States , and subject to the jurisdiction  thereof, are 

citizens of the United States and of the State wherein

(5 0 ) - See S . 15 Malawi C itizenship  Act, 1966.

(51 ) - S . 1 (3 )  Constitution of Sierra Leone.

(52 ) - S .4 ( l )  Malawi C itizenship  Act.
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they r e s id e ."  This provision was held , in  United 

States v. Wong: Kim Ark^ ~ ^  to confer citizensh ip  on 

a ll  persons "born in the United States except those horn 

of alien  enemies in hostile  occupation; diplomatic 

representatives accredited to the United States; sover

eigns; and persons born on foreign  public ships. In  

the United Kingdom, section 4  of the B ritish  Nationality 

A ct , 1 94 8 , confers c itizenship  by b irth  on any person 

born in  the United Kingdom or the Colonies except 

children of enemy alien  fathers and of non-citizen 

fathers enjoying diplomatic immunity.

The restrictions in the Constitution of Zambia 

are .Iso found in  the Constitutions of most of the newer 

countries of the Com m onw ealth^^ Only the Constitution 

of Sierra Leone, among the Constitutions of Commonwealth 

countries , has, like the Constitution of Malawi, a racial 

requirement for citizenship  by b irth .

2. C itizenship  by Descent

A person born outside Zambia after October 23 , 1964 ,

becomes a c it ize n  by descent if  the father is a c itizen
( '515’)

of Zambia but not also by descent. In  Malawi such

a person born after  July 5 ,  1 9 6 6 , also becomes a c itizen  

by descent provided h is  mother or father is a c itizen  

of Malawi by b irth  and is of African race. Apart from 

the requirement in  Malawi (which does not exist in 

Zambia) that the parent through which citizenship  is 

acquired must be a c it izen  of A frican  race, there are
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(53 ) - 169 U .S . 649 (1 8 9 8 ). This case reversed the

dictum of Justice  M iller  in  the Slaughter

House Cases 16 Wall 36 (1873) which had excluded 

from citizenship  persons born in the country of 

a lien  parents. An attempt to challenge the decis

ion in  the Wong Kim Ark case fa iled  during the 

Second World War when the citizenship  of children 

of Japanese parentage was challenged. The 

Supreme Court doclined to review the decision  - 

see Regan v. King 319 U .S . 753 (1943)*

(54 ) See, e .g . Constitutions of Mauritius ( S .2 2 ) ;

Kenya (S .3 )  and Trinidad and Tobago ( S . 1 2 (1 ) ).

(55 ) S . 6 Constitution of Zambia. C itizens by descent 
include citizens  who q ualified  on independence 
day (having been born outside Northern Rhodesia) 
on the grounds that their fathers became citizens  
automatically or would but for their death have

done so - S . 6.
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two other differences between the Zambian a^d Malawian 

provisions. The f ir s t  of the two difierences  is  that 

the acquisition  of citizenship  by descent in  Zambia is 

determined only by the status of the father, A person

born of an alien  father and of a mother who is a c it ize n  

of Zambia does not become a c itizen  of Zambia by descent 

just as he cannot become one by b irth . In  M alawi, on 

the other hand, such a person would becono a c itizen  

provided the mother is a c itizen  by b irtn  and is of 

A frican  race. The second difference  is that the Malawian 

p r c /is io n  confines citizenship  by descent to children 

of citizens by b irth . Consequently children of citizens  

of Malawi by descent, registration  or n?tui-alization born 

outside Malawi cannot be c itizens  of Malawi by descent. 

They can only become citizens  through regie Oration.

The Zambian p rovision , on the other hand, excludes only 

children of c itizen s  by descent. Accovuingly children 

of c itizens  of Zambia by registration  or naturalization  

born outside the country are c itizen s  by aescent.

Restrictions on citizenship  by descent are a common

feature in  the Constitutions of many Commonwealth

countries. In  Sierra L e o n e ^ "^  Trinidad and T o b a g o ^ 7 )

M a u r i t i u s ! " ^  U g a n d a ^ ^  M a l t a .^ ^  Barbados^**^ and
( 6 2 )

Jam aica; ' for  instance, the restrictions are 

identical to those in  Zambia. Persons born outside 

these countries can only become citi-ens by descent if  

at the time of that person ’ s b irth  the father is or was 

a citiz.en not by descent. In  the Uniked Kingdom, if  

the father acquired citizenship  by descent his child  

can also acquire citizensh ip  by descent under certain 

c ircu m sta n ces^ -̂  In  Singapore the b irth  of such a

20.

16.

( 5 6 ) - S . 5 of the Constitution.

(57 ) - S . 1 2 (2 ) of the Constitution.

( 5 8 ) - S . 23 of the Constitution.

(5 9 ) - Article 4 (c )  of the Constitution.

(6 0 ) - S . 6 (2 ) of the Constitution,

(61 ) - S . 5 of the Constitution.

(62 ) - S . 6 of the Constitution.

(63 ) - S. 5 B ritish  Nationality  Act , 19-[.8.



child  must be registered at a consulate of Singapore 

w ithin  one year or w ithin  such time as may he allowed 

by the G o v e r n m e n t T h e  same provision exists in 

the Constitution of Malaysia hut as in the United Kingdom 

the provision does not require such registration  v/here 

the child  is "born to a person who is abroad on service 

of the Federation.

In  Kenya, Swaziland and Botswana, on the other hand, 

there are no restrictions on c itizenship  "by descent as 

found in Zambia. In  Kenya a person born outside Kenya

after  December 1 1 , 1 9 6 3 , of a Kenyan c itizen  is  a c itizen  of 

Kenvn by descent* regardless of how. the .fa-ther acquired his 

c i t i z e n s h i p .^ ^  j n Swaziland a child  born outside 

Swaziland becomes a c it ize n  by descent provided the . 

father is a c it ize n  and is s t ill  domiciled in Swazi

l a n d ^ ”̂  In  Botswana a child born outside the country 

of a c itizen  father becomes a c it izen  by descent provided 

he does not become a c itizen  of the country where he is ' ■■ 

b o r n ^ ^  This provision  would deny citizenship  by 

descent to a person born of a c it ize n  of Botswana in ,  

say , the United States or the United Kingdom where 

citizenship  by b ir th  would automatically be acquired 

by such a person.

3 . C itizenship by Regi stration 

Several classes of persons can acquire 

citizenship  by registration  in Zambia and Malawi.

(a ) Women Married to C it ize n s .

In  Zambia, any woman who is or has been married 

to a c itizen  of Zambia (the marriage having taken place 

a fter  October 23 , 1964) is entitled  upon application 

to be registered as a c it iz e n .^ "^  Women married

(6 4 ) - Article 53 of the Constitution.

( 6 5 ) - Article 1 4 ( l ) (b )  read with Part I I  of Schedule

2 , S .1 (b )  and (c) , of the Constitution.

(66 ) - S .4 of the Constitution.

( 6 7 ) - S . 22 of the Constitution-

(68 ) - S . 22 of the Constitution-

( 6 9 ) - S . 7 of the Constitution-



before October 2 3 , 1964 , it has been s e e n ^ ^  were 

entitled  to registration  as c itizens  under special 

provisions. In  Malawi a woman (being a person of 

fu ll  capacity) who has been married to a c it ize n  of 

Malawi or to a person who would but for his death have 

become a c it ize n  on July 6 , 1 9 6 6 , i s ,  on application , 

entitled  to registration  as a c itizen . In  Zambia, 

apart from satisfying  the M inister of her marriage

and certain of her and her husband 's personal
( 7 1 )

p a rt icu la rs : ' as well renunciation of her existing
(72)

c it iz e n s h ip ;' ' the woman has no other requirements to 

meet. In  M alawi, on the other hand, the woman must, 

in  addition to giving particulars of her m arriage, her

self  and her husband, satisfy  the M inister (a ) that 

she is ordinarily  resident in  Malawi and has been so 

resident for a period of five  years ; (b) that she 

has an adequate knowledge of a prescribed vernacular 

language or of the English language; (c) that she

is  of good character; and (d) that she would be a
(73 )

suitable c it ize n  of Malawi; She must also make a

declaration in writing  of (a ) her willingness to take 

an oath of a llegiance ; (b) her w illingness to renounce 

any other nationality  she p o s s e s s e s ^ I n  the case 

of a widow or a divorcee or a woman separated from her 

husband, she must also make a dec"!.nation of her
( 7 5 )

intention to continue to reside permanently in  M a la w i ;1-" 

Originally  it  appears, there was some doubt whether 

the Zambian Minister had the power to deny registration  

to a woman who satisfied  the requirements. This also

applied in  the case of other applicants fo r  registration

(70 ) - See above*

(71 ) - See Form C , F irst  Schedule to the C itizenship

of Zambia Regulations, G/N 4 9 8 /1 9 6 4 .

(72 ) - S . 1 0 (2 ) C itizenship  of Zambia Ordinance. If

her existing  citizenship  cannot be renounced, 

she can make a declaration which would be deemed 

to be a renunciation^ S . 1 0 (6 ) .

( 7 $  - S. 1 6 (1 ) read with S . 1 3 (1 ) Malawi C itizenship  Act.

(74 ) - S . 16 ( 2 ) (a ) and (b ) .

(75 ) - S . 1 6 ( 2 ) ( c ) ,

. 2 0 .

18.



as c itizens . This doubt was, however, removed by 

an amendment to the Constitution. Section 2 of the 

Constitution (Amendment) Act,  1 9 6 6 ^ ^  added subsection 

(i|) to Section 12 of the Constitution. The ^dded ‘ 

subsection provides that"the provisions of . . . ( t h e  

Constitution) providing that a person shall be entitled  

to be registered as a c itizen  of Zambia shall be construed 

' as conferring an entitlement to be so registered i f ,

and only i f ,  tho M in ister , acting in h is  d iscretio n , 

agrees to such registration , "

In  granting the right to become citizens  to wives 

of c it iz e n s , the citizensh ip  laws of Zambia and Malawi 

are in  line with the citizenship  laws of most countries 

in the world. The requirements that the woman should 

f u l f i l  before acquiring Gambian or M aT’wian citizenship  

are , d etails  apart, sim ilar to those obtaining  in other 

Commonwealth countries^

i

(b ) Persons with connection with the Country 

In  Zambia citizens  of Commonwealth countries and 

of certain  African  States, and persons who have 

attained the age of twenty-one years (or women who are 

or have been married) born of parents one of whom is 

at the time of that person’ s b irth  a c it ize n  of Zambia, 

are regarded as persons who have a connection with •

Zambia. The registration  of Commonwealth citizens  

and of c itizen s  of certain African  states w il l  be 

dealt with separately below. This leaves for discussion 

here , in connection with Zambia, persons who have 

attained the age of twenty-one years ( or women who are 

or have been married) born of parents one of whom is 

a c itizen  of Zambia at the time of that perso n 's  b irth . 

Such persons can acquire c itizenship  by registration  

on a p p l ic a t io n .^ ^  In  Malawi as w ell , certain persons 

may be registered as citizens  on grounds of a connection

' ’t o
19.

( 7 6 ) - j;r" No. 30 of 1966.

(77 ) - See, e . g . ,  Constitutions of Botswana ( S . 2 6 ) ;

Uganda (Art. U (k ) ) ;  Swaziland ( S .2 3 ( l ) ( a )  and

( c ) ) ;  Singapore (a r t ,5 7 ( 2 ) ) ;  Malta ( S . 2 7 ) ;  

Kenya ( S . 5 ) ;  Mauritius (S .2i4 ); and Trinidad 

and Tobago (S .1 3 ) .

( 7 8 ) - S . 8 (2 )  of the Constitution.



with the country. There are three classes of such 

persons - (a) persons horn in the country ( or in the 

former Protectorate) who do not become citizens  by b irth

(b) persons who have been ordinarily  resident in the 

country for  a period of not less than twenty years; 

and (c ) persons who are permanently resident in the 

country and were born in the former Protectorate or in 

Mozambique north of the Zambezi River and both of whose 

parents were born in either Mozambique north of the 

Zambesi River or in  the former P r o t e c t o r a t e .^ "^

In  Zambia, before an applicant can be registered 

he must satisfy  the M inister of h is  connection with 

Zambia^®0 ) After registration  he must renounce what

ever other citizenship  he holds within a prescribed 

t im e ^ *^  In  Malawi, on the other hand, the applicant 

must satisfy  the M inister: (a ) that he is ordinarily  

resident in Malawi and has been so resident for  a 

period of fiv e  years; (b) that he has an adequate >: . 

knowledge of a prescribed vernacular language or of the 

English language; (c ) that he is of good character; 

and(d) that he would be a suitable  c itizen  of Malawi^®2 ) 

In  add itio n , tae applicant must make a declaration  in  

writing  (a ) of h is  w illingness to take an oath of 

a lleg iance ; (b ) of h is  w illingness  to renounce any 

other nationality  or c itizensh ip  he may possess; and

(c ) of h is  intention to continue to reside permanently
(S3) 

in  Malawi;

(c ) Minors

In  both Zambia and Malawi a minor who is a child  

of a c itizen  may be registered as a c it ize n  on the 

application  of a parent or g u a r d i a n ^ ^  In  Zambia

(79) - S . 1 5 (2 ) Malawi C itizenship  A ct, 1 9 6 6 -

(80 ) - See Form D , F irst  Schedule to the C itizenship

of Zambia Regulations, G/N 498 of 1964.

~ S. 1 0 (2 ) C itizenship  of Zambia Ordinance.

(82) - S . 15 (2 ) (b )  read with S .1 3 ( l )  Malawi C itizenship  

A ct, 1 9 6 6 .

(S3,) - S . 1 5 (3 ) read with S . 13 (2 ) ib id . Registration
under these provisions does net exempt a person 
from the provisions regarding dual citizenship  
S. 1 5 (4 ) .  See below under "Loss of C itizen sh ip” ,

(8 4 )  - S .4 (1 )  C itizenship  of Zambia Ordinance; S . \ , k 
Malawi C itizenship  Act. '



there are no requirements to he fu lf il le d  

in  addition to that of supplying particulars of the 

father of the minor (and of the guardian where this 

applies ) and of the minor h im self^® ^  Particulars 

regarding the minor include h is  Knowledge of the English 

language or a vernacular language. In  addition  two 

certificates  signed hy two d ifferent sponsors and two 

different witnesses on the character of the minor and 

his su ita b ility  as a c itizen  of Zambia have to be sub

m i t t e d ^ ^  In  Malawi the M inister must 1 e satisfied  

that the minor child has adequate knowledge of a 

ernacular language or the English language; that he 

is  of good character; that he would be a suitable 

c it ize n ; and that he is ordinarily  resident in M a la w i^  

There is  no specified  time of residence. In  addition 

the parent or guardian must make on behalf of the child  

a declaration in writing  of h is  (the c h ild ’ s) intention 

to continue to reside permanently in Malawi. ^

In  both Zambia and Malawi, a minor, unlike a major, 

is  not required to renounce whatever other citizensh ip  

he may hold a fter  registration  as a c itizen  of Gambia 

or Malawi. On reaching m ajority , however, he is 

required to renounce w ithin  a prescribed period such 

other c it ize n s h ip ^- ^  In  M alawi, the /-set also requires 

a c it ize n  who has become of age to take an oath of 

allegiance ; make a declaration in  writing  of his  

intention  to retain  citizenship  of Malawi and a sim ilar 

declaration of h is  intention to reside in Malawi 

perm anently^^

(85 ) - See Form E , F irst  Schedule to the C itizenship

of Zambia Regulations.

(86 ) - Ib id .

( 8 7 ) - S. 1 7 ( l )  Malawi C itizenship  .Act.

(88 ) - S . 17 (2 ) i b i d .

( 8 9 ) - S . 1 0 (1 ) C itizenship  of Zambia Ordinance;

S ,7 ( l ) ( c )  Malawi C itizenship  Act.

(9 0 ) - S .7 ( a ) ,  (b ) and (d) Malawi C itizenship  -Act.
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(d) Commonwealth C itizens

Both the Constitution of Zambia a.nd the Malawi 

C itizenship  Act have two ets of provlsluxis relating 

to citizens  of Commonwealth countries. The f ir s t  

set of provisions ccnccrns the special treatment given 

to citizens  of Commonwealth countries in  becoming 

c itizens  of Zambia or Malawi. The second set of 

provisions concerns the status of "Commonwealth c it ize n s " 

which is accorded citizens  of Zambia and Malawi and of 

other Commonwealth countries. Only the fir st  set of 

provisions w ill  be discussed here. The second set 

of provisions w ill  be discussed below.

While a l ie n s > as w il l  be seen below , can acquire

citizenship  of Zambia or Malawi only by natu ralizatio n ,

citizens of Commonwealth countries can do so merely by

registration  - a process easier than naturalization ,

A c it izen  of a Commonwealth country is not an a lien  in
(31)

another Commonwealth country;- 1 In  most Commonwealth 

countries c itizen s  of other Commonwealth countries are , 

unlike a l ie n s , entitled  to acquire citizenship  by reg

istration . In  Swaziland, however, Commonwealth c i t i 

zens acquire citizenship  not by registration  b u t , like 

a l ie n s , by n a tu ra liza tio n , although the time of residence 

' ' ’ ears for them as opposed to four years for

In Zambia a c itizen  of every Commonwealth country 

and of the Republic of Ireland who has attained the age 

of twenty-one years(or if  a woman, one who is or has 

been married) and who has been ordinarily resident in 

Zambia for four years immediately preceding the 

application is  entitled  to registration  on application

as a c i t i z e n ^ ^  Registration  i s ,  however, subject
. (9U)

to the M inister s discretion , In  Malawi an

(91) - See S . 2 (1 )  Malawi C itizenship  Act; S .2 (c )  Aliens

(Registration  and Status) Act (M alaw i);

S. 2 Aliens (Registration  and Status) Act (Zambia)..

(9 2 ) - S . 2 4 ( 1 ) ( a ) ( i i )  of the Constitution.

(93 ) - S . 8 (1 )  and ( 6 ) of the Constitution.

(94 ) - S . 2 of the Constitution (Amendment) A ct, i 9 6 0 ,

amending S . 12 of the Constitution.
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applicant for c itizenship  under- -£h.es-e provisions must 

satisfy  the Minister that he is ordinarily  resident in 

the country and has been so resident for a period of 

five  years; that he has an adequate knowledge of a 

ppe-scribed vernacular language or of the English 

language; that he is  of good character; and that he 

would be a suitable c it ize n  of M a l a w i * T h e  

apjjlicant must also make a declaration  in  writing  (a ) 

of h is  w illingness  to take an oath of allegiance ; (b) 

of h is  w illingness to renounce any other nationality  

or citizenship  he may possess; and (c) of his intention 

to continue to reside permanently in  M a l a w i !* ^

(e) C it ize ns of Certain  A frican  StatesN ' WI»I|IHW I.... .

Pan-Africanism must have been the influence behind

the inclusion  in the Constitution of Zambia,and in  the

Malawi C itizenship  Act of provisions regarding citizens

of certain  African  States. Both the Constitution of

Zambia and the Malawi C itizenship  Act empower the Minister

concerned to declare by notice in  the Gazette that

citizens  of any country in  ^ fr ic a  other than a

Commonwealth country shall have the right to become
(Q7)

citizens of Zambia or Malawi by registration . w  

The Constitution  of Zambia specifically  states that this 

can only be done where that other country permits 

c itizen s  of Zambia to become citizens  of that country 

by r e g i s t r a t i o n ! T h e  Malawi C itizenship  Act has 

no such specific  restriction . The Malawian provision 

has an application  far  wider than that of the Zambian 

provision. It  empowers the M inister "where he is 

satisfied  that it is desirable so to do, by order in 

the Gazette (to) declare that c it ize n s , or residents, 

or any class of citizens or residents, of any State or 

territory , or any part thereof, on the continent of

(9 5 ) - S .1 3 ( l )  Malawi C itizenship  Act,

(9 6 ),-  S . 1 3 (2 ) ib id .

(97 ) - S .8 ( l ) ( b )  and (if.) Constitution of Zambia;

S . 1 4 (1 ) and( 3 ) Malawi C itizenship  Act.

( 9 8 ) - S . 8 (4 )  Constitution of Zambia.
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Africa shall be persons of a c lass " who can become c i t i 

zens of Malawi by r e g is t r a t io n ,^ ^  The prerequisite 

to the M in ister 's  exercisc of the power in Zambia is 

"rec ip ro city ". In  Malawi it is "d e s ir a b il it y " , 

prompted not necessarily  by reciprocity . This 

significant difference deprives the M inister in 

Zambia of the power to grant the right to c itizens  of 

a country which does not give the same right to Zambian 

citizens  or to persons of a territory which has no 

citizenship  of its own which could be reciprocally  

granted to citizens of Zambia. Secondly, the Zambian 

M inister cannot grant the right only to a class of

citizens  of the other state unless that is  what is being
( )

done by that other state, On the other hand, since

he does not act on reciprocity , the Malawian Minister 

can grant the right to c it iz e n s , residents, or any class 

of c itizens  or residents of another State regardless 

of whether that other state reciprocates unless an 

agreement to the contrary is fir s t  entered into with 

that other state.

Once a state has beon declared to come under these 

provisions , the citizens  of that state become entitled  

to acquisition  of Zambian or Malawian citizensh ip  on

the same conditions as ap^ly to citizens  of Commonwealth
, . ( 1 0 0 ) 

countries. '

Zambia and Malawi are not the only States in Africa  

whose citizenship  laws have a provision enabling the 

M inister  concerned to grant citizenship  by registration  

to c itizen s  of certain  ^ fr ien n  States. Kenya and Bot

swana, for instance, have similar provisions which apply 

to c itizens  of States in .frica other than those which 

are members of the Commonwealthi'*'0 "^  As in  Zambia

(99 ) - S. 1 4 (3 ) Malawi C itizenship  .Act.

(99a)-  The Malawian M inister can, for instance, if  he 

deems it d esirab le , grant citizensh ip  by regis

tration  only to .Africans from South Africa .

(100)-  S .8 ( l )  and(6) Constitution of Zambia; S . 1 4 (1 )  

and (2 ) Malav/i C itizenship  Act. For conditions 

applying to Commonwealth c it iz e n s , see above.

(101)-  See S. 25 Constitution of Botswana; S . 6 (1 )  and

(3 ) Constitution of Kenya.



and Malawi, the state to which the provisions are to 

apply must f ir s t  be gazetted. In  both countries the 

application  of the provisions i s ,  as in Zambia, based 

on reciprocity .

( f ) Stateless Persons 

Only the Malawi C itizenship  Act makes provision 

for stateless persons. There is no sim ilar provision 

in  the Constitution of Zambia or in  the C itizenship  of 

Zambia O r d i n a n c e S e c t i o n  18 of the Malawi Citi- 

zen^nip  Act empowers the M inister concerned to register 

a stateless person as a c itizen  of Malawi if  the latter 

s a t is fie s  the M inister (a ) that he is  and has always 

been a stateless person; (b ) that he was born w ithin  

Malawi or that one of his parents was a c itizen  of 

Malawi at the time when he was born; (c ) that he is 

ordinarily  resident in  Malav/i and has been so resident 

for  a period of three years immediately before a p p li

cation ; and (d) that he has neither been convicted of 

an offence nor detained for behaviour prejudicial to 

public  security nor been sentenced to imprisionment for 

a term of five  years cr more on any criminal charge.

In  addition  he must make a declaration  in  writing  (a ) 

of h is  w illingness to take an oath of a lleg iance ; and

(b) of hio intention to continue to reside permanently 

in  Malav/i„ Registration  as a c itizen  under this pro

v isio n  ap£)lies to persons born before or a fter  the 

commence'Tient of the Act and to persons born illegitim ate 

or legitimate,, In  the case of a person who has not 

yet attained fu ll  capacity , the application  must be made 

by a parent or a guardian.

( S ) C itizens  Registered in  Special 

Circumstances 

In  Gambia the President may, as a token of 

honour, cause any person who, in  his  opinion, has done 

signal honour or rendered distinguished service to 

Zambia to be registered as a c i t i z e n ^ 0 2  ̂ He may

(101a ) - See, however, below under "C itizen s  Registered 

on Special Circum stances."

(102 ) - S ,4 A (l )  C itizenship  of Zambia Ordinance.



120.
26 .

also cause to be registered as a c it ize n  any pereon not 

otherwise entitled  to or e lig ib le  for citizenship  of 

Zambia w ith  respect to whom special circumstances exist 

which, in  h is  (the P r e s id e n t 's ) opinion warrant such 

registration ! ^  This latter  provision confers on 

the President the power to register as citizens  persons 

who have no qualification s  for citizensh ip . The 

citizenship  granted under this latter provision must 

he distinguished  from the citizenship  of honour granted 

under the f ir s t  provision. The second provision enables 

the P. s s id en t , for instance , to register as citizens 

stateless persons. Persons registered under this 

provision become, therefore, ordinary c itizens .

In  Malawi the M inister may, notwithstanding any 

provision in  the Malawi C itizenship  Act, in such special 

circumstances as h e , in  h is  d iscretio n , thinks f i t ,  

confer upon any person c itizenship  of Malawi 

This provision is wide enough to enable the M inister 

to confer citizensh ip  of honour and ordinary c it ize n 

ship on persons who do not normally qualify  for 

c itizensh ip . However, the provisions of section 

2 0 (2 ) of the Act seem to suggest that citizenship  

granted under th is  provision is only that of honour. 

Section 2 0 (2 ) exempts a c it izen  registered in  terms of 

section 19 from (a ) renouncing any other nationality  

or citizenship  which he may possess; (b) taking an 

oath of a lleg iance ; (c) making a declaration of his 

intention to reside permanently in  Malawi. A person 

registered to become an ordinary c itizen  would not be 

exempted from renunciation of any other citizenship  held 

and from taking the oath of allegiance.

Citizens of honour are normally not subjected to 

the obligations which apply to other c itizen s .

Section 2 0 (2 )  of the Malawi C itizenship  A ct , as has just 

been indicated above, exempts a c itizen  registered under 

Section 19 from renouncing h is  c itizensh ip ; taking 

the oath of a llegiance ; and making a declaration of 

h is  intention  to reside in Malawi permanently.

There is  no similar provision in  the C itizenship  of 

Zambia Ordinance but in  practice such c itizen s  have the 

same exemptions as granted in Malawi. Neither the

(103) - S .4 A (2 )  ib id .

(104) - S . 19 Malawi C itizenship  Act.
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Malawi C itizenship  Act nor the C itizenship  of Zambia 

Ordinance indicates that citizens  of honour enjoy 

reduced rights. In  practice , however, citizens  of 

honour*do not exercise such civic  rights as the franch

ise and the subordinate rights that go with it .

Effect of Registration as a C itizen

A person registered as a c itizen  of Zambia or .

Malawi becomes a c it iz e n  as from the day of registrat

i o n ^ * ^  The new c itizen  enjoys as from that date 

a ll .t h e  rights conferred on c it izen s . He also

becomes liable  as from that date to a l l  obligations that

should be discharged by c itizen s . However, as w ill  

be seen ,later  in  this chapter, c itizenship  by reg istr 

ation  is  inferior  to that by b irth  or descent in that 

a person can be easily  deprived of it . A person who 

has been Registered as a c it iz e n , as w il l  be seen below , 

loses h is  citizenship  i f  he does not renounce his  

citizenship  of another country or i f  he does not meet 

certain  other requirements w ith in  three months of 

r e g i s t r a t i o n ^ ^ /  in  the case of persons registered  

while minors the renunciation of any other nationality  

and the satisfactio n  of other requirements must be made, 

in  Zambia, w ith in  three months of the minor attaining  

majority^ and, in  M alawi, at any time before his  

twenty-second b i r t h d a y ^ ^ ^

k. C itizen sh ip  by Naturalization  

While citizens  of Commonwealth countries and those 

of certain  prescribed A frican  countries can only become 

citizens  of Zambia or Malawi by registration , citizens  

of foreign  countries (including  non-prescribed African  

countries) can only do sc by naturalizatio n . The 

applicant must satisfy  the M inister (a ) that he is 

ordinarily  resident in  the country and has been so 

resident for  the prescribed time - seven years in

(105 ) - S .5 C itizenship  of Zambia Ordinancej S , 2 0 (2 )

Malawi C itizenship  Act*

(1 0 6 )  - S . 2 0 (2 )  Malawi C itizenship  Act; S . 1 0 (2 )

C itizenship  of Zambia Ordinance, The M inister  

could extend the period i f  necessary.

(107) - S *1 0 ( 5 ) (b ) Citiz-enship of Zambia Ordinance,

(108) * 8*20(2) Malawi Citizenship Act*
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Malawi and five  years in Zambia; (b) that he is of pood 

character; (c ) that he has an adequate knowledge of 

a prescribed vernacular language or the English language; 

(cl) that he intends to continue to reside in  the country, 

or, in Zambia o n ly ? that he intends to enter or continue 

in  the service of the Government, i f  the application  is 

granted; (e ) that he is w illin g  to renounce any c it ize n 

ship which he may possess; ( f )  that he is w illin g  to 

take the oath of allegiance ; (g ) (in  Zambia only) that 

he has not been refused natu ralizatio n  w ithin  the 

per ..d of two years immediately preceding his application ; 

(h) \in Malawi only) that he is fin an cia lly  solvent; 

and ( i )  (jn  Malawi o n ly )^^- ^  that he would be a suitable 

c it ize n ; ^  Most of these requirements a r e , details  

apart, derived from Section 10 o f , and the Second Schedule 

to , the B rit ish  Nationality  A ct , 1948.

I f  the application  is granted, the applicant is 

issued a certificate  of naturalization  and is registered 

as a c itizen . In  Zambia the certificate  (and accord

ingly the c itizen sh ip ) does not come into force until
(112)

the holder has taken the oath of a lle g ia a c e , ' The

holder becomes a c it ize n  as from the day of taking the 

oath of allegiance In  M alawi, on the other hand,

the applicant becomes a c it ize n  as from the date of issue 

of the c ertifica te^1 '^ ''1 He must, however, produce to 

an officer  authorized by the M inister w ithin  a period 

of three months or such longer period as the M inister 

or the officer  may allow , satisfactory  evidence (a ) that

(1 0 9 ) - In  Zambia tyo sponsors must certify  regarding

the character of the applicant and his su ita b ility  

as a c it ize n  - see Form H , F irst  Schedule, 

C itizenship  of Zambia Regulations.

(110) - S . 6 (1 )  and (3) C itizenship  of Zambia Ordinance;

S „ 2 l (l )  and(2) Malawi C itizenship  Act.

(111 ) - See a lso , e .g .  the Constitutions of Malaysia

(Art. 1 9 ) ;  Singapore (Art. 5 7 ) ;  Swaziland (S.21+) 

Kenya (S .7 )  which also derived their provisions 

from S. 10 of the B ritish  Nationality  Act, 1948.

(112) - S c6 (3 ) C itizenship  of Zambia Ordinance.

(113 ) ~ Ib id .

(114 ) “ S .2 2 ( l )  Malawi C itizenship  Act.
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he has renounced any other nationality  or c it ize n 

ship he may have possessed; (b) that he has taken an 

oath of a llegiance ; and (c) that he has made a declar

ation of h is  intention to reside permanently in M alaw i!11-̂  

I f  he fa ils  to meet these requirements h is  naturalization  

is cancelled and he is deemed never to have been 

n a tu ra lize d !11^) j n Zambia too, after  the 

naturalization  has come into e ffe c t , the new c itizen  

must renounce whatever other citizensh ip  he holds w ithin  

three months or such longer ^.eriod as may be g r a n t e d !^ 7 )

I f  he fa i l s  to do so , he is deemed never to have become 

a c it ize n  and his certificate  of naturalizatio n  is can- 

c e lle d !"^® ) In  both Zambia and M alawi, if  the other 

c itizenship  held by a naturalized  c itizen  cannot be 

renounced, the requirement can be sat isfied  by the 

naturalized  c itizen  making a  declaration of renunciation 

w hich , although of no effect in the other country, is 

deemed in Zambia or Malawi to free the declarant irom 

the other c it ize n s h ip !11^

Once a naturalized  c itizen  has met a.11 the 

requirements he becomes entitled  to all the rights 

enjoyed by other c itizens . He also becomes liable  to 

discharge a l l  duties that are expected of c itizens .

However, his c itizenship  is in ferio r  to that obtained 

by descent or b irth  in that it can be easily  withdrav/n 

by the M in ister !12*^

5 . C itizenship  by Adoption 

In  Zam bia, a child  adopted on or a fter  the 

enactment of the C itizenship  of Zambia Ordinance in 

terms of any law relating to the adoption of children ,

if  not a c it ize n  already, becomes a c itizen  on the
(121) '

date of the adoption* ■ '■' ' There

(115) - S . 2 2 (2 ) ib id .

(116) - I b i d .

(117) - S . 1 0 (2 ) a n d (5 )(b )  C itizenship  of Zambia Ordinance.

In  the case of a minor he must do so within three 

months of attaining  majority - ib id .

(118) - S . 1 0 (2 ) ib id .

(119) - S . 1 0 (6 ) C itizenship  of Zambia Ordinance; S .31

Malawi C itizenship  Act.

(120) - See below .

(121) - S . 3 C itizenship  of Zambia Ordinance.



is no similar provision in the Malawi C itizenship  ^ct. 

Such a c h ild , it appears, would acquire citizensh ip  of 

Malawi only by registration  under the terms applying to 

minor children of citizens.^

6. Commonwealth C itizenship  ,

It  has been indicated above under the section 

dealing v/ith the registration  of citizens of Commonwealth 

countries as citizens of Zambia or M alawi, that citizens  

of a Commonwealth country as well as c itizens  of Zambia 

and Malawi enjoy in  Zambia and Malawi respectively the 

status of "Commonwealth c it iz e n ” . Section 9 (l )  of the 

Constitution of Zambia and section 1 2 (l )  of the Malawi 

C itizenship  Act declare , respectively , that every person 

who, under the Constitution or an Act of Parliament, is 

a c itizen  of Zambia or of Malawi or or any other Common

wealth c o u n t r y ^ h a s ,  in Zambia and in Malawi respect-
ii

ively , the status of "Commonwealth c itizen . The status 

also extends to B ritish  subjects who have no citizenship  

under the B r it ish  Nationality  A ct, 1948 , or the law of 

any other Connonwealth country; other B rit ish  subjects* 

and , in M alawi, B ritish  protected persons The

provision of the Zambian Constitution strangely omits 

B rit ish  protected persons.

It  w ill  be noted that both the Zambian and the 

Malawian provisions confer the status of Commonwealth 

c it ize n  not only on citizens  of other Commonwealth 

countries but also on citizens  of Zambia and Malawi 

respectively . Zambians in Zambia and Malawians in 

Malawi accordingly enjoy citizenship  of the country 

as well as that of the Common’, calth . However, while 

Zambians ard in Zambia and Malawians are in Malawi, 

Commonwealth c itizenship  gives them no tangible 

b e n e fits . The citizensh ip  is only important to them 

when they travel to other Commonwealth countries , but 

in that case their status is not determined by Zambian 

or Malawian law but by the law of the other country.

(122 ) - See above. fthere the adoptee has attained
the age of twenty-one, he would personally seek 
registration  as a c itizen .

(123) - A Commonwealth country includes the dependencies
of such a country - S , 1 25 (1 ) Constitution of 
Zambia; S . 2 (1 )  Malawi C itizenship  Act,

(124 ) - 3 .9 (2 )  Constitution of Zambia; S ,1 2 (2 )  Malawi
Citizenship  Act.
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Conferment of Commonwealth, c itizenship  on citizens 

of the country and on citizens of other Commonwealth 

countries is  found in the Constitutions or citizenship  

laws of most Commonwealth countries. The Constitutions 

o f , for  instance, Sierra Leone y12 "^ Botswana^12^

Malta M a u r i t i u s S w a z i l a n d ^ 1 2 "^ Trinidad and

Tobago Kenya Malaysia ( ^ 2 )  j ama j_ca (133) an^

Barbados have such a provision . On the other

hand in Ceylon, the C itizenship  Act of 1948 has no 

clause on Commonwealth c itizen sh ip ^1^ "^  The Indian  

Citizenship  Act of 1955 confers Commonwealth citizenship  

on citizens of other Commonwealth countries but not on 

Indian  citizens.^^ 6 )  The p ^ i s t a n  Citizenship  Act of 

1951 confers such citizenship  on citizens  of Pakistan 

but not on those of other Commonwealth countries.

B. TERMINATION OP CITIZENSHIP 

C itizenship  of Zambia or Malawi may come to an end 

in  three ways. F ir s t , the c itizen  may be deprived of 

h is  citizenship  by the M inister, Secondly, the c itizen  

may lose his c itizensh ip  automatically by operation of 

law. Thirdly , a c it izen  may renounce citizenship  

form ally.

(125 ) - S . 7.

(126) - S .28.

( 12 7 ) - S .29.

(128) - S .25.

(12 9 ) - s . 25.

(130) - S .15.

(1 3 1 ) - S .9.

(132 ) - Article 29.

(133) - S .9.

(1 3 4 ) - S . 8.

(135 ) - See Vl'ade and P h ill ip s , op. c i t . , pp. 252-253.

(136) - I b i d . , p . 253.

(137 ) - I b i d .



a c itizen  by registration  or naturalization  of his 

citizenship  i f  he is s a t is fie d : (a) that the c itizen  

has shown himself by act or speech to be d isloyal or 

d isa ffected , in Zambia, towards the country and, in 

Malawi, towards the Government; (b) that the c itizen  

has during a war in which the country was engaged 

unlawfully traded or communicated with the enemy or been 

engaged in or associated with any business that was to 

his knowledge carried on in such a way as to assist an 

enemy in  that war; (u ) thr.t the c itizcn  has been 

ordinarily  resident outside the country for  a continuous 

period of seven years without registering  in the pres

cribed manner with a diplomatic or- consular office  of 

the country or without having notified  the Minister 

concerned in writing of h is  intention to retain  his 

c i t i z e n s h i p ^ " ^  or (d) that the registration  or

naturalization  was obtained by fraud , ialse^representation

he 
(11+0)

or the concealment of any m aterial f a c t !1' ^  The

Malawi C itizenship  Act has three further grounds 

on which a c itizen  by registration  or naturalization  

may be deprived of h is  c itizen sh ip . The fir s t  ground 

is that the c itizen  is w ithin  seven years of being 

naturalized  sentenced in any country to imprisonment 

fo r  a term of not less than twelve months

(138 ) - The C itizenship  of Zambia Ordinance states that

absence does not include time spent outside on 

Government service or in the service of an 

international, organization of which Zambia is 

a member. This should also be the case in 

Malawi although not specifically  stated.

(139) - S .9 ( l )  and (2 ) C itizenship  of Zambia Ordinance;

S . 25 ( l ) ( a ) ,  (b) and (d ) Malawi C itizenship  Act. 

The Minister inUsL satisfy  him self before depriv

ing a person of h is  citizenship  rr* any of these 

grounds that it is  not conducive to the public 

good that thv', person choula continue to be a 

c it ize n  - S „ 9 ( 3 ) ;  S . 25 (3 ) ibid ,

(11+0) - In  Zambia these grounds jome under loss of 

c itizenship  - see below*

(ll+l) - S. 2 5 (2 )  (c ) Malawj C itizenship  Act,
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This ground does not apply to citizens  by registration . 

The second ground is that the Minister is satisfied  

that the person has at any time while a Malawi citizen  

of fu ll  age and capacity voluntarily claimed and 

exercised in another country any right available to 

him under the law of that country, being a right which 

is accorded only citizens  of that country.^ it

would, therefore, not be an infringement cf this 

provision i f  a c itizen  of IvV.ilawi voted in a country such 

as Mauritius where the franchise is open not only to 

citizens  of Mauritius but also to citizens  of the 

Commonwealth who satisfy  residence or domicile 

r e q u i r e m e n t s ^ o r  in Botswana where the Constitution 

empowers Parliament to extend the franchise to citizens 

of States it may designate^1^-^ The exercise of the 

f anchise in these countries would not amount to the 

exercise of a right open only to citizens  of the country. 

Thirdly , the Minister may dex^rive any citizen  of Malawi 

of fu l l  age and capacity of his  citizenship  if  he is 

also to his own k n o w l e d g e a  citizen  of any other 

country This provision seems to apply only to

(141) - S,2i|. The Minister must before effecting  the

deprivation satisfy himself tiia u it is not con

ducive to the public good for that person to 

continue to be a c it izen  - ib id ,

(142) - S .42 of the Constitution.

(143) - S . 68 (1 )  of the Constitution,
*

(144) - such knowledge shall be presumed from the

possession by that person of a passport or docu

ment of the like nature of any country, or the 

exercise in relation to any other country of 

any other right or privilege  accorded exclusively 

to citizens  of that country" - s . 6 (3 ) Malawi 

C itizenship  Act,

(145) - S ,6 ( l )  and (2) read with S. 24 ib id ; This x>ro-

vision also applies where a person who has

attained the age of twenty-one and is a c itizen  

of Malawi fa i ls  before his twei'ty-cecond b irth 

day to renounce any other citizenship  he rmy 

hold; to take an oath of allegiance ; to make 

a declaration in writing of his intention to 

retain citizenship  of Malawi; or to make a 

declaration in  writing of his  intention to 

reside permanently in Malawi.



citi-zenship acquired "before, or simultaneously with , 

that of Malawi and to citizenship acquired by a c itizen  

of Malawi before attaining  his majority since there are 

other provisions dealing with cases of citizenship  

acquired voluntarily or involuntarily after  that of 

Malawi { 11+6 ̂

In  both Zambia and Malawi, before depriving a 

person of his citizenship  on any of the grounds 

mentioned above (except two of the grounds applying ' 

in Malawi only - i . e .  exercising rights in a foreign 

.country open only to citizens  of that country cr remain

ing a c it izen  of another country), the Minister must 

notify such a person in writing of the ground on which 

it is proposed to deprive him of his citizenship  and of 

his right , i f  he so w ishes, to have the case referred, 

in Zambia, to a single Commissioner, and , in Malawi, 

to a Committee consisting of a chairman and an unspeci

fied  number of membersd'1'^"^  I f  the person applies I or 

an inquiry, the Minister appoints the Commissioner or 

the C o m m i t t e e . ^ i n  Zambia the Commissioner must 

be a person who is or has been a judge of the Court 

of Appeal or the High Court in Zambia or a prescribed 

countryd1 "̂-̂  In Malawi the Chairman of the Committee 

must be a person with judicial  experience( ^50) Neither 

the Zambian nor the Malawian provision says anything 

about the Minister being bound or not being bound by 

the findings  of the inquiry.

(146) - See Ss. G, 9 and 10 Malawi C itizenship  .'ict.

(147) - S . 9 (4 )  Citizenship  of Zambia Ordinance;

3 .2 5 ( 4 )  Malawi C itizenship  Act.

(148) - S . 9 ( 5 ) ;  S . 2 5 (4 )  ib id .

(149) - S . 9 (6 )  C itizenship  of Zambia Ordinance. A

prescribed country here means any of the follow

ing: the United Kingdom and Colonies; any

country listed  under section 1 ( 3 ) of the B ritish  

Nationality Act, 1948; the Republic of Ireland ; 

any otber country that may be prescribed - 

S . 9 (8 )  i b id .

(150) - S. 2 5 (4 )  Malawi Citizenship  Act. A ’’person

possessing jud ic ia l  experience" should include 

even a magistrate.



The provision of an inquiry protects the c itizen  

from losing his  citizenship  without a thorough 

examination of the matter !y  an independent authority.

As Justice Goldberg of the United States of America 

Supreme Court observed;, ’’deprivation of citizenship  . . .  

has grave practical consequences" in that unless the 

person has other nationality , he may become sta te less !1' ^

The Minister withdraws the citizenship  by an 

order!^ 2 ) such a person*s c itizenship  comes to an 

end as soon as the order is put into effect . He, 

however, remains liable  for any offences committed by 

him before the deprivation.

Significant differences exist between the powers 

of the Zambian and Malawian M inisters , on the one hand, 

and those of the B rit ish  Home Secretary, on the other.

The Zambian and Malawian Ministers can withdraw 

c itizenship  from both citizens  by registration and 

c itizens  by naturalization . In  the United Kingdom the 

Home Secretary 's  power to deprive citizens  by registrat

ion of their citizenship  is limited to cases where the 

registration  was obtained by fraud! A c itizen  of

another Commonwealth country or a woman married to a 

c itizen  of the United Kingdom who has become a c itizen  

of the United Kingdom cannot, therefore, be deprived of

(151) - Kennedy v. Mendoza-Martinez 372 U .S .  144 (1 9 6 3 ) ;

Tresolin i , o p .c i t , , pp. 388-394. Judgment is 

quoted here as reproduced in T resolin i , at p . 389.

(152) - In  Zambia such an order cannot be appealed

against - S . 13 C itizenship  of Zambia Ordinance.

In  fa c t ,  decisions of the M inister under the 

Ordinance cannot be reviewed or appealed against 

in any court - ib id . The Malawi Citizenship 

Act mentions that the decisions of the Minister 

on granting or refusing an application are f in a l  

and not subject to appeal or review in any court - 

S . 29. This seems not to include decisions on 

deprivation of c itizenship . The courts have, 

of course, inherent power to intervene if  the 

Minister does not act in accordance with the 

Act .

(153) - S . 20 (2 )  B rit ish  Nationality Act, 1948.
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h is /h er  citizenship  on any ground other than the one 

just mentioned. Aliens and B ritish  protected persons, 

however, can have their letters of naturalization  revok

ed not only i f  they obtained such naturalization  by 

fraud but also i f  the Home Secretary is satisfied  that 

such a person (a) has shown himself by act or speech 

to be disloyal or disaffected  towards Her Majesty; (b) 

has , during any war in which Her Majesty was engaged 

unlawfully traded or communicated with any enemy or been 

engaged in or associated with any business that was to 

his knowledge carried on in such a manner as to assist 

an enemy in that war; or (c) has within five  years after  

naturalization  been sentenced in any country to imprison

ment for a term of not less than twelve months, '

• 2. By Operation of Law

In both Zambia and Malawi dual citizenship  is not
( 155)

permitted. ' Any c itizen  of Zambia, other than by 

registration  or naturalization , who, immediately after  

becoming a c it izen  of Zambia or attaining  majority 

(whichever is the later) remains a c it ize n  of some 

other country ceases to be a c it izen  of Zambia on a 

specified  date^1"’^  unless before that date he has 

produced to a public o ffice r ,  authorized in that behalf  

by the M inister, evidence sufficient  to satisfy  such

7  5 * r

(154 )  - S . 20 (3 )  i b i d . As in Zambia and Malawi the Home

Secretary must be satisfied  that it is not 

conducive to the public good that the person 

continues to be a c it izen . There is also 

provision for  a judicial inquiry.

(155) - S . 6 (1 )  Malawi C itizenship  Act; see generally

Ss. 10 and 11 Citizenship of Zambia Ordinance, 

See also the Constitutions of Kenya ( s . 1 2 ) ;  

Uganda (Art, 6 ) ;  Sierra Leone ( s . 6 ) ;

Malta ( S . 2 8 ) ;  Trinidad and Tobago ( S .1 4 ) .

(156 )  - "Specified  date" means the day following the

expiration of a period of one year from the date 

on which such a person became a c it izen  of 

Zambia or attained fu ll  age (whichever is the 

later) or such later date as may be allowed by 

the Minister or the officer  in respect of 

individual cases - S . 10 ( 5 ) (a) C itizenship  of 

Zambia Ordinance.
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officer  that he has renounced his  c itizenship  of the 

other country^•*■57) j n Malawi such a person 's  c it ize n 

ship , it has been seen above, is terminated by 

dejjrivati on. On the other hand, a naturalized  or 

registered citizen  of Zambia who, immediately after 

naturalization  or registration  or attaining  fu l l  age 

(whichever is the later) remains a c itizen  of some 

other country and fa i ls  to produce before a specified  

date^ 5 ^ )  satisfactory evidence that he has renounced 

his  other c itizenship , is deemed never to have become

a c it izen  and his registration  or his certificate  of
flSV

naturalization  is cancelled^ Any c itizen  of fu l l  age 

who by voluntary and formal act (other than marriage) 

acquires the citizenship  of another country ceases to 

be a c itizen  of Zambia on the date of his acquisition  

of the other country 's  c i t i z e n s h i p •

With regard to Malawi, it has been mentioned 

above under "deprivation" that any c it izen  of fu ll  age 

who remains a c itizen  of another country or who exercises 

rights in  a foreign country, being rights reserved to 

citizens  of that country, may be deprived of his 

c itizenship . T h is , it  has also been mentioned, applies 

to a minor c itizen  of Malawi who on attaining majority 

fa i l s  before his twenty-second birthday (a ) to renounce 

c itizenship  o;£ any other country he m y  possess and has 

knowledge of; (b) to take the oath of allegiance ;

(157) - S .1 0 ( l )  ib id . However, i f  such a person satis 

fies  the Minister that he was unaware that he 

was a c itizen  of another country, he is deemed 

to have never ceased to be a c it izen  of Zambia.

- S . 10(4)-

( 1 5 8 ) - "sp ec ified  date" means the day following the

expiration of a period of three months from 

the date on which such a person became a c it ize n  

of Zambia or attained fu l l  age (whichever is 

the later) or such later date as may be allowed 

by the Minister or an authorized public o fficer  - 

S . 1 0 ( 5 ) (b) C itizenship  of Zambia Ordinance.

(159) - S . 10 (2 )  i b id .

(160) - S . 10 (3 )  i b id .



(c ) to make a declaration of h is  intention to retain 

citizenship  of Malawi; and (d) to make a declaration 

of his  intention to reside in Malawi permanently. It 

has "been indicated also that these provisions seem to 

apply only to citizenship  acquired before that of 

Malawi or simultaneously with that of Malawi and to 

citizenship  acquired by a c itizen  of Malawi before- 

attaining his  majority. C itizens  of Malawi who acquire 

citizenship  of another country while s t i l l  c itizens  

of Malawi f a l l  under different provisions - as stated 

below.

Every c it izen  of Malawi of fu l l  age and capacity 

who acquires by voluntary act other than marriage the 

citizenship  of another country ceases to be a c itizen  

of Malawi on 'the day when he acquires such c itizenship ;

A woman who is a c it ize n  of Malawi and who acquires 

c itizenship  of another country through marriage on the 

other hand, loses her citizenship  only i f ,  on the f ir s t  

anniversary of her marriage, she has not made a declar

ation in writing (a) of her intention to retain c it iz e n 

ship of Malawi; and (b) renouncing, so far  as it lies  

within  her power, c itizenship  of that other country!

In  the case of a c it ize n  of fu l l  age who acquires 

citizenship  of another country by any means other than 

by voluntary act or by marriage, h is  c itizenship  of 

Malawi ceases on the f i r s t  anniversary of the date of 

acquisition  of the other citizenship  unless before that 

date he makes a declaration in  writing  (a) of his 

intention to retain citizenship  of Malawi; and (b) 

renouncing so far as it lies within  h is  power c it ize n 

ship of the other country!1^ ^  A person who is not of 

fu l l  age must make the declaration before his twenty- 

second birthday! ■ '

It  has been seen above that the Zambian provision 

on loss of citizenship  by Zambian citizens  who by a 

voluntary and formal act acquire foreign citizenship  

does not apply to women who acquire such citizenship  

by marriage. Unlike the Malawi Citizenship  Act, the 

C itizenship  of Zambia Ordinance says nothing about

(161) - S ,8  Malawi Citizenship  Act.

(162) S . 9.

(163) - S , 1 0 ( l ) .

(161+) - S . 1 0 ( 2 ) .



such a woman being required to declare her intention 

to retain  her Zambian citizenship  or to renounce, so 

far as it lies  within  her power, c itizenship  of the 

other country. It should be presumed, therefore, that 

she retains her citizenship  unless she formally renoun

ces or is deprived of it ( i f  she is a c itizen  of Zambia 

by registration or natu ralizatio n ).  Equally , citizens  

of Zambia who become citizens  of another country invol

untarily  do not lose their citizenship . A citizen of 

Zambia loses his c itizenship  only i f  he voluntarily and 

formally acquires the citizenship  of the other country.

The Citizenship  of Zambia Ordinance has a provision 

on children born in Zambia which has no counterpart in 

the Malawi Citizenship  Act. Any child born in Zambia 

after  the commencement of the Ordinance^1^^^ who i s ,  

in accordance with the law of a prescribed country, a 

c itizen  by descent of that country and whose father is 

at the time of his b irth  a c itizen  of that country, 

ceases to be a c it izen  of Zambia on the day following 

his  birtt^kk) j f  the father dies before the birth of the 

ch ild , his  c itizenship  at the time of death is taken 

into account; i f  the death occurred before the commence

ment of the Ordinance and the b irth  occurred after 

October 23 ,  1 964 , the citizenship  the father would have 

had i f  he had died on the commencement would be taken 

into account^1 ^7 ^

' 3♦ By Renunciation

The citizenship  of both Zambia and Malawi can 

be renounced. To renounce his  Zambian or Malawian 

citizenship  a c itizen  must be or must have become a 

c it izen  of another country or satisfy  the Minister that 

after  renouncing his c itizenship  he w il l  become a 

citizen  of another country^1 ^ ^  The renunciation

( 1 6 5 ) - The Ordinance came into force on October 2 3 ,1 9 6 4 .

(166) - S , l l ( l )  C itizenship  of Zambia Ordinance,

(167) - S , l l ( 2 )  ib id .

( 1 6 8 ) - S ,8 ( l )  C itizenship  of Zambia Ordinance;

S .2 3 ( l )  Malawi Citizenship  Act,



is made in the form of a prescribed d e c la r a t io n ^ ^ "^

which, in order to he effective , must he registered by

the Minis ter The Minister may refuse to register

the declaration if  it is made during a war in which the
(171)

country is engaged^ ’ or, in Malawi only, i f ,  in his

opinion, it would be contrary to public policy.

Once the declaration is registered the person ceases

to be a c i t i z e n ^1 "'72  ̂ In  Zambia, i f  a person whose

renunciation has been registered by the Minister fa i ls

within  six months to become a c it izen  of another country,
(l 73 'I

he is deemed to have remained a c itizen . ' This 

is  also the case in  Malawi except that the period is 

three months;1" ^  In  Malawi such a person must, 

however, take a new oath of a llegiance (^75 )  ^

fa ils  to do so his c itizenship  is not r e s t o r e d ^ "^ ^

(169) - See Form L ,  First Schedule to the C itizen  of

Zambia Regulations; Sixth Schedule, Malawi 

Citizenship Act.

(170) - S . 8 (1 )  C itizenship  of Zambia Ordinance; S . 23 (1 )

Malawi C itizenship  Act.

(171 ) - In  The King v. Lynch , ( 1 9 0 3 ) I K .B , 4 4 4 ,  it was

decided that a B rit ish  subject who had taken

the oath of allegiance to the enemy during the 

Boer War had not lost his  B r it ish  nationality  

and that his  attempt to become naturalized as 

an enemy subject was ineffective . He was a 

accordingly convicted of treason. The powers 

of the Zambian or Malawian Ministers to refuse 

registration (l ik e  those of the B rit ish  Home 

Secretary) are not limited to cases where the 

person concerned wants to become a citizen of 

an enemy country.

(1 7 2 .)-  S ,8 ( 3 )  C itizenship  of Zambia Ordinance;

S „2 3 (l )  Malawi C itizenship  Act. :

( 1 7 3 ) - S .8 (4 )  Citizenship) of Zambia Ordinance.

(174) - 8 ; 2 3 ( l )  Malawi C itizenship  Act. ,

(175) - I b i d . ;

(176) - Ib id .

'h . 20. 761
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Restoration of Citizenship

76®d

Section 27 (1 )  of the Malawi Citizenship  Act 

provides that where the Minister considers it desir

able , on talcing into account a l l  the circumstances of 

a case, he"may restore citizenship  to a person who 

has lost it whether voluntarily  by a declaration of 

renunciation or involuntarily by deprivation or 

operation of law. Such a person must, however, 

w ithin  a period of three months or such further period 

as may be allowed by the Minister or an authorised 

o ff ic e r ,  produce to an authorized officer satisfactory 

evidence that he has renounced any other citizenship  

he may have possessed and that he has taken the oath 

of a lleg ia n ce !1 77) ^  meet these require

ments the restoration is cancelled!

The Citizenship  of Zambia Ordinance has no 

provisions on restoration of citizenship,. However, 

where a c it ize n  of Zambia other than by registration  

or naturalization  has lost his  citizenship  because he 

had remained a c itizen  of another country after  

becoming a c it izen  of Zambia, but explains to the 

satisfaction  of the Minister that on the date when his 

citizenship  ceased he was not aware of the other 

c itizen sh ip , he is deemed never to have ceased to be 

a c itizen  of Zambia!1^ ^  He must, however, within  

three months of being  notified  that he had been 

deemed never to have ceased to be a c itizen  of Zambia, 

produce satisfactory evidence to an authorized officer 

that he has renounced the foreign  c it iz e n s h ip !1®0 '*

I f  he fa ils  to do so his  c itizenship  ceases on the day 

following the end of the three-month p er io d !1®1 ^

It  should also be noted here that , as mentioned above, 

a Zambian c it ize n  who renounces his  citizenship  but 

fa i l s  to become a citizen  of another country w ith in  

six months is  deemed to have remained a c itizen  of 

Zambia.

(177) - S . 2 7 (2 ) .

(178) - I b i d .

(179) - S . 1 0 (1 )  and (4) C itizenship  of Zambia Ordinance.

(180 )  - S . 10 (4 )  and ( 5 ) ( c )  i b id .

(181) - S. 10(4)*
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42.
RIGHTS AND OBLIGATIONS OP CITIZENS 

Citizens  in Zambia and in  Malawi, whether they be 

c itizens  by b ir t h ,  descent, registration or naturaliz

ation , are entitled  to a ll  the rights permitted them 

by law and are subject to a ll  the duties imposed upon 

them by the law. Except that a c itizen  "by registrat

ion or naturalization  may he deprived of his  c itizen 

ship under circumstances which do not apply to citizens  

by "birth or descent, there are no distinctions in 

regard to the rights and obligations of c itizens  based 

on the mode of acquisition  of citizenship . For 

instance, a naturalized c it ize n  can become President 

of Zambia or Malawi, There is no law barring certain 

citizens  for  a ll  time or for  a specified period from 

assuming this highest office  in the State. This should 

be contrasted with the position  in the United States 

of America where only a natural born c itizen  of fourteen 

years residence in the country can become President^1^ ^

In  Mexico the qualifications  are even tighter. Not 

only should the President be a Mexican by b ir t h ,  but 

his  parents must be or must have been Mexicans by b ir t h l1®^ 

There are also restrictions  in Mexico in regard to 

election to the Congress. In  addition to other 

qualifications  (citizenship,, age and residence ) , the 

person seeking election must be a native of the state 

in which his constituency is  s i t u a t e d ^ " ^ ^  This 

means that a c it izen  by naturalization  born outside 

Mexico and, therefore, not a native of any state , cannot 

seek election to the Congress. In  the United States, 

before qualifying  for  election to the Senate or to the 

House of Representatives, a person must have been a 

c itizen  for nine and seven years respectively^1^*^

• 763

(182) - A rticle  I I ,  Section 1 ,  of the Constitution,

(1 8 3 ) - Article  82 of the Constitution.

(184) - Article  55 ibid .

( 1 8 5 ) ~ Article  I ,  Sections 2 and 3 ,  of the Constitution.
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4 3 .
RIGHTS AND OBLIGATIONS OF CITIZENS

^ « m i m m i i i i — m t t w  jiih .mHu* »i w

OF PRESCRIBED STATES 

Citizens of other Commonwealth countries in 

Zambia or Malawi have no specified rights except 

those of not being treated as aliens  and of obtaining 

citizenship  of the country by registration . They 

cannot, for instance, acquire the franchise without 

becoming citizens.-, This should be compared w ith  the 

position  in  Mauritius where Commonwealth citizens  can 

acquire the franchise (but not the right to stand for 

election  to the Legislative  Assembly) without 

becoming citizens  of Mauritius provided they satisfy  

the residential qualif  i c a t i o n s ^ ^ 0  ̂ Section 1 0 ( l )  of 

the Constitution of Zambia, howeverf empowers the M inis

ter to grant by notice in the Gazette rights and 

privileges  to c itizens  of a Commonv/ealth or non

Commonwealth country on a reciprocal basis . The 

rights that may be granted do not include those under 

sections 6 l (e le c t io n  to the-National Assembly) and 

6 6 ( l )  (the right to vote) of the Constitution,

Persons who come under these provisions enjoy the 

protection of the law while in Zambia, but this also 

applies to aliens . There are, of course, certain 

laws which protect only c itizens , Some provisions of 

the Declaration of R ights , for instance, protect only 

c it ize n s .  There are also lav/s which apply only to ■ 

aliens  but not to citizens  of Commonwealth or prescribed 

countries*

While in  Zambia, persons who come under these 

provisions have the paramount duty of obeying the 

laws of the land. Additional obligations may be 

placed on the citizens  of a particular country as a 

result of an agreement between Zambia and that other 

country.

164

(186) - Ss. 4 2 ( l )  and 33 of the Constitution. See 

also the provisions of Section 6 8 ( l )  of the 

Constitution of Botswana which enable Parl

iament to grant voting rights to citizens  of 

other countries (including Commonwealth ! ■

countries) without requiring them to become 

citizens  of Botswana.



ALIENS

In  Zambia the position of aliens  is governed 

by the Aliens (Registration and Status) A c t !1^ )

In  Malawi it is governed by an Act of the came t i t l e ! 1®®) 

The Zambian Act defines an a lien  r.s a person who is not

(a) a c it izen  of Zambia; (b) a Commonwealth citizen  

as described in section 9 of the Constitution; (c) a 

c it izen  of the Republic of Ireland ; or (d) a c itizen  

of a prescribed country in A f r ic a !1® ^  The Malawian 

Act defines an alien  as a person who is not (a) a 

B rit ish  subject; (b) a British  protected parson;

(c ) a c itizen  of the Republic of Ireland ; or (d) an 

African  of a territory or state or such part of a 

territory or state as the Minister'may prescr ib e !1^0 ) 

There is a significant  omission in the Maliw'/ian. Act 

which was perhaps not intended. While the defin ition  

of an a lien  in the Zambian Act excludes a] 1 Commonwealth 

c it ize n s ,  that in the Malawian Act does rot. The 

latter  d e fin it io n ,  as can be seen above, eTcli.les a 

B r it ish  subject and this covers citizens  of the United 

Kingdom, c itizens  of Commonwealth countries under the 

B ritish  Crown and British  subjects without citizenship .

It  also excludes B rit ish  protected percoro. It  does 

not, however, exclude citizens  of Cor.j^on?;eaIih republics, 

who are neither B ritish  subjects nor B ritish  protected 

persons. Citizens of such republican Corrjnor.v:ealth 

countries can only be excluded from the tion of

a lien  i f  their country is a prescribed Africa:: State,

The Ma?.Twi C itizenship  Act, on the other hand, defines 

an a lien  as "a person who is not a Common:;^-?.Ith c i t i z e n . "  

This produces a position whereby citizens of republican 

Commonwealth countries are , technically , a liens  under 

the Aliens (Registration and Status) Act , but not under 

the Malawi Citizenship  Act.

(187) - Cap. A .L .  25. This is a modified Act of 'che

former Federal Legislature *

(188) - I . e . ,  Aliens (Registration and Status) Act

(Cap 1 5 .0 2 ) ,  This is also a modified Act 

of the former Federal Legislature.

(189) - S . 2.

(190 ) - S . 2.
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The Zambian Act technically includes B ritish

protected persons among a liens . It  has been seen 

that the A ct ’ s defin ition  of an alien  excludes a 

Commonwealth c itizen  as defined in Section 9 of the 

Constitution. Section 9 defines a Commonwealth c it izen  

as (a) a c it izen  of Zambia; (b) a c itizen  of any other 

Commonwealth country; (c ) a B rit ish  subject without 

citizenship  under the B ritish  Nationality Act , 1948;

(d) a B rit ish  subject who continues to be one under 

section 2 of the B ritish  Nationality A c t ,1948. This

defin itio n  does not cover B rit ish  protected persons., 

who, unless they become naturalized , have neither United 

Kingdom citizenship  nor the status of "B r it ish  subject". 

Under English  law, B r it ish  protected persons are technic

a lly  aliens  and a reference to B rit ish  subjects does 

not cover them. The Malawi Act, as has been seen, 

specifically  excludes B rit ish  protected persons from 

the defin itio n  of a lien . The defin itio n  of "Common

wealth" in  section 125 of the Constitution of Zambia, 

which "includes  any dependency of a country which is 

a member of the Commonwealth" and thus includes a 

B rit ish  protectorate, has no efieci- on the defin ition  

of "Commonwealth c it ize n ” given b:/ cection 9 of the 

same document, A Britisi. protected person can only 

become a non-alien in  Zambia i f  he is  an inhabitant of 

an African  country and that country has been prescribed^^ 1 )  

In  both Zambia and Malawi aliens  live  under close 

watch in that they are required to hold identity cards 

and to notify  their  movements in specified circumstances. 

Every a lien  who enters Zambia or Malawi ('unless he is 

below eighteen years of age or already holds an identity 

card) must, w ith in  thirty days (or a shorter period as

(191) - The then Bechuanaland Protectorate (now

Botswana), Basutoland Protectorate (now Lesotho) 

and Swaziland Protectorate (now Swaziland) for 

instance, were prescribed protectorates - see 

FGN 16 of 1955c The regulations in this 

notice were adopted when Zambia became 

independent
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may be required) of his  entry, report in person to the

registration  officer nearest to his place of residence

and make an application for an identity card.^1^2 ^

Those who are unable to make an application within the

specified  time because of i l ln e s s ,  injury or

detention , must do so within  fourteen days of removal

of the d is a b i l i t y ^ - ^ )  aliens exempted from applying

for  identity cards must do so within fourteen days

after cessation of exemption^1^ ^  In  cases which do

not f a l l  under any of the above categories, the

application  must be made within  such time as may be

prescribed by an immigration o ff ic e r ,  police officer
( 1 9 5 )

or a registration  o ffice r ;  1 The identity  card is 

issued only if  the Chief l-iegistration O fficer  is satis 

fied  that the apjjlicant entered the country lawfully^ 

Once issued with his identity  card the alien  is deemed 

registered

Certain aliens are exempted from applying for

identity cards. Diplomats accredited to the country

and members of their households; aliens  in possession

of temporary permits issued in terms of section 17 of
( 197'-)

the Zambian Immigration and Deportation Act' , . . and

section 18 of the Malawian Immigration - A c t ^ ^ "^  

aliens under eighteen years of age; (in  Malawi only) 

aliens  in lawful ascssiin  of a temporary residence 

permit issued in terms of section 27 of the Immigration 

Act or who are in lawful possession of a tourist 

permit issued under the same Act or who have lawful 

possession of a student's  permit issued under 

provisions of section 34 of the same Act; aliens  

exempted by the Minister in terms of section 19 of

(192) ~ S . 5 Aliens (Registration and Status) Act

(Zambia); S . 5 Aliens (R. & S . )  Act (Malawi).

(193) - I M d .  ■*

(194) - I b i d .

(195) - I b i d .

(196) - Ib id .

(197) - I b i d .

(197a)- Cap. 1 5 :03 .



the Zambian -Aliens (Registration and Status) Act and 

section 19 of the Malawian Aliens (Registration and 

Status) Act respectively; and aliens passing in 

direct tra n s it ,  come under this category^1^®' Once 

the exemption ceases, the a l ie n ,  as mentioned above, 

must apply for an identity card within  fourteen days.

An alien  issued with an identity  card is required 

to keep it with him. A p o lice , immigration or

registration  officer  nrjy demand the production of the
- (199)
identity  card from any person he suspects as an alien.

Failure  to produce the card is an offence^2^^^ The

loss of the card must be reported in person immediately

to an immigration* police or registration  off icer ̂

I f  the a lien  changes his address, he must report the

change personally w ithin  seven days to an authorized
( 202 )

o ffice r  nearest his new address; ' He may also be

required) when necessary, to produce his  identity card

for alteration  of particulars  or for its  replacement

by the registration  officer. After being issued with

an identity card, an a lien  cannot change his  surname

except in circumstances permitted by the Act (e .g .

taking the husband's name on marriaje ) or with the
(20*)

consent of the M in ister ; Where the Minister grants

a change of name, the a lien  must report to the registrat

ion officer  nearest his  place of residence within four

teen days of the changed20^

H o teliers , in both Zambia and Malawi, are required 

to keep a register where they must record the name, 

natio n a lity , last a d d r e s f . date of arrival at and depart

ure from the premises of an a lien  given accommodation
( 205)

on such premises for not less than one night ; ' The 

register must be preserved for twelve months and pro

duced on demand to any po lice , immigration or registra

tion off icerd 2<“̂

(198) - S . 6 Aliens (Registration and Status) Act (Zambia);

S . 6 Aliens (Registration and Status) Act (Malawi).

(199) - S . 20 ; S . 20.

(200) - I b i d .

(201) - S .5; S .5.

( 202) - S .7; s . 7.

( 2 0 3 ) - S . 10 ; S . 10.

(201+) - I b i d .

(205) - S . 18; S . 18.

(206) - I b i d .
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RIGHTS AND DUTIES OF ALIENS

Aliens are entitled  to certain  rights while in 

Zambia <5r Malav/i. Some of the rights are contained 

in  the Alien (Registration and Status) Acts while others 

are conferred upon them by the common law or other 

Acts of Parliament. Section 15 of the Zambian Aliens 

(Registration and Status) Act and of the Malawian 

A liens(Registration  and Status) Act provide that an 

a lien  may purchase, acquire, own, mortgage, p ledge , l e t > 

h ire  or dispose of movable and immovable property of 

any d escriptio n !^07) ge may -become a director of a 

company registered in Zambia but in that case the 

Company must immediately notify  the Chief Registration 

O fficer  of the appointment!20®)- An a l ie n 's  rights 

are , however, not as wide as those of a c itizen . For 

instance, he is not entitled  to hold any o f f ic e ,  fran

chise , right or privilege which is not specifically  

granted him by la w !20^  In  both Zambia and Malawi, 

for  instance, aliens cannot acquire the vote or stand 

for  election to Parliament.

While resident in Zambia or Malawi, aliens are 

entitled  to the protection of the law and there is 

no difference between them and citizens  before the 

courts except where a right is denied an a lien  by 

the law. Unlike c it iz e n s ,  however, aliens can be 

deported from the country, While an a lien  detained 

pending deportation can apply for  habeas corpus, 

deportation being purely an executive a ct ,  the 

Minister concerned cannot be compelled to disclose

(.207) - Compare with  the position in B ritain  where

an a lien  has a ll  the proprietary rights exeepfr 

owning a L r it is h  ship,

(208) - S . 15 Aliens (Registration and Status) Act

(Zambia); S . 15 Aliens (Registration and 

Status) Act (Malawi )

(209) - I b i d .



to the Court the reasons that impelled, him to make the 

deportation o r d e r ;2 10 )

For the protection he gets from the State , an alien  

owes some form of allegiance to the State* .He must also 

obey the laws of the land* Failure to observe his 

allegiance or to obey the laws of the land would render 

the a l ie n  liable to prosecution^

(210 )  - Cf. Kuchenmeister v. Home O f f i c e . (1958) IQ. B. 4 9 6 ,

in which it was said an action of false  imprison

ment could result from a wrong interpretation 

of the Aliens Order, 1953. See also the decis

ion in The King v. Supt. of Chiswick Police 

Station , ex -parte Sacksteder. (1918) 1 K .B .5 78  

which seems to support the view that the courts 

@an go behind an order for the arrest of an 

alien  for deportation which, although valid  on 

its  face , was not made bona f id e .

(211) - In  Joyce v. D irector of Public Prosecutions.

(1946) A .C .347?  it was held that an American 

a lien  who had obtained a British  passport by 

false  pretences a n . had gone to Germany where 

he committed treasonable acts was guilty of 

treason. See 9 C .L . J . 3 30 ,  for an article  by Sir 

Hersch Lauterpacht, supporting the decision; 

and 1 °  C . L . J . 54? for an article  by Prof, Glan- 

v ille  W illiam s, attacking the decision. In 

De Jager v. Attorney-General of Natal (1907)

A .C .  3 26 ,  it was decided that a resident a l ie n 's  

duty of allegiance under English law did not 

cease during the period when the Queen 's  pro

tection was temporarily withdrawn because of 

enemy occupation of the area where the alien  was 

resident. Accordingly an alien  Boer who had 

joined the invading Boer forces was found guilty 

of treason.

Since English common law s t i l l  operates in 

both Zambia and Malav/i, aliens who fa l l  under 

circumstances similar to those of Joyce and De 

Jager could, therefore, be convicted.



: On leaving Zambia or Male.-.i permanently or

temporarily, an a lien  is required to notify  the

registration  officer  at his port of exit of his
( 2 1 2 )

intended departure and destination ; ‘ I f  leaving 

temporarily he must state the period he intends to be 

absent ( ^ 3 )  in-j;en(is leaving permanently he must

surrender his identity  card to the registration officeri

771
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(2 1 2 )  - S . 16 Aliens (Registration and Status) Act (Zambia);

S . 16 Aliens (Registration and Status) Act (Malawi).

(213) - I b id .

(214) - I b id .



CHAPTER TWENTY-ONE 

FUNDAMENTAL HUMAN RIGHTS - I

The discussion of the Declaration of 

Fundamental Human Rights in the Constitution of 

Zambia and the Fundamental Principles of Government 

in the Constitution of Malawi w ill  be preceded by 

a brie f  account of the development of human rights 

in  general and in the B rit ish  Commonwealth in 

particular. • The latter aspect is of great importance 

in  that it  w ill  show the d iv isio n  of opinion among 

the Commonwealth countries on the value of including 

a Declaration of Fundamental Hur$an Rights in  a 

Constitution. This d iv isio n  of opinion is found 

even between the two countries whose Constitutions 

are the subject of this study. The Constitution 

of Zambia has a Declaration of Fundamental Human 

Rights while that of Malawi has none. The leaders 

of Malawi rejected the inclusion  of such a Declaration 

on the grounds that it  was an ineffective  safeguard 

as well as a potential source of conflict between/ \

the Executive and the Judiciary ; '

ORIGI N OF HUMAN RIGHTS

Although their history can be traced back to 

the days of the Greek City States^2 ) and to the

(1 )  - See Below.

(2 )  - Citizens  of some of the Greek City States

were entitled  to isogoria (equal freedom of 

speech); isonomia (equality before the law ); 

and isotimia (equal respect for a ll )  ~ E ze jio fo r , 

Gains Protection of Human Rights Under the Law 

(London, Butterworths, 1964) p .3 .
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Greek philosophers (the Stoics) who formulated natural 
(3)

lawx ' after the "breakdown of the Greek City States , 

human rights as found in modern Constitutions have 

their origin in England. The English people who, 

in 1215 , had concluded the Magna Carta and had later 

added to it the Petition  of Eight in 1628 , the Agree

ment of the People in 1647 and the B ill  of Sights 

in 1689 , gave the lead in the movement for human 

rights. John Locke ’ s w r i t i n g ^ l n d  the 1689 B il l  

of Rights "became tho sources of the United States

773

C h ap ,21

2.

( 3 ) - The Stoics presented natural law as a law

applicable to a ll  states and the natural 

rights conferred "by it as rights due to "every 

human "being, everywhere, in virtue of the 

simple fact of being human and rational" - 

E ze jio fo r , ib id . , citing  Cranston, M. Human 

Rights Today, ( 1 9 6 2 ) .  For an account of the 

origin of human r ights , see also Dash, The 

Constitution of India - A Comparative Study 

(Allahabad, Chaitanya Publishing House, 1 9 6 8 ) 

pp. 429-440

(4 )  - Writing after  the 16 8 9  B i l l  of Rights, Locke

stated that men being by nature a ll  free , 

equal and independent, no one could be put 

out of his  estate and subjected to the 

po lit ica l  power of another without his own 

consent - Treatise on C iv il  Government,

Book I I ,  para. 95.
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B il l  of R i g h t s ^ )

While the Americans were formulating their 

B i l l  of Rights, the French were doing the same, 

influenced to some extent "by ideas from E n g l a n d ^ )  

and the United States. After defying the King 

and the First and Second Estates, the third Estate 

proclaimed its e lf  the National Assembly and

Ch. 21

(5 )  - ’'These rights were founded essentially  upon

English traditions , and, indeed upon the 

Apologia of the Revolution Settlement by 

John Locke'/ - Jennings, The Lav; and the 

Constitution , p . 260. See also E ze jio fo r , 

o p .c it . . p . 5 ;  Dash, op.c i t .  . p . 431 ;

DumbauId, Edward, The B i l l  of Rights and What 

it Means Today (Norman, University of Okla

homa Press, 1 95 7 ) .

I t  should be noted that before the Federal 

B il l  of Rights, some States had already included 

B il ls  of Rights in their? Constitutions. For 

instance, V irg in ia , Pennsylvania and Massachu

setts had adopted B i l ls  of Rights in  1776 ,

1776 and 1760 respectively - Dumbauld, p . 3 .

The Federal B i l l  of Rights was, in fa c t ,  drawn 

up mainly from that of the State of 

V irg in ia .

For a reproduction of the Federal B i l l  of 

R ights , see T reso lin i ,  j^ .jcit, , Appendix I ;  

McKay, o p .c it . , pp. 21+1 - 21+7; Dumbauld, 

pp. 50 - 55 (only the first  ten Amendments 

are reproduced in this book); and E ze fio f^ r ,  

Appendix I .

( 6 ) -. " . . . t h e  French Declaration of the Rights of

Man, promulgated by the Assembly of 1 79 1 ,  was 

also founded upon B ritish  traditions and 

experience, though moulded by p o lit ic a l  

philosophy of the era that preceded the 

French Revolution " - Jennings, The Law and 

the C onstitution , p . 261.
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4 . produced the Declaration of the Rights of Man and

Citizen  on August 2 6 ,  1 7 8 9 The Declaration was 

annexed to the Constitution of 1791 and that of 1793 

after  Prance had adopted a republican system of 

Government.

The American and French Declarations differed  

in material respccts. Although influenced by 

English  and American ideas and particularly  by the 

fact of the implementation in statutory ^orm, 

the French Declaration was heavi3.y "permeated by 

the philosophy of R o u s se a u '. '^  It  was lavishly 

sauced by high sounding phrases. The American 

B i l l  of Rights, on the other hand, was couched in 

the language of the Magna Carta, the Petition of 

Right and the B i l l  of Rights, While the French 

Declaration was intended to be a l is t  of directive 

principles  on government, not enforceable in the 

courts, the American B i l l  was to be enforceable in 

the Courts.

The American and French examples started off 

a new trend in the constitutional recognition of 

individual fundamental rights. What had started 

as philosophical theories had become translated 

into concrete constitutional provisions, The new 

fashion was soon copied by other States in America 

and Europe.

Ch. 21.

(7 ) - For a reproduction of the Declaration , see

E z e jio fo r ,  o p .c it . ,  Appendix I I .  For a 

short account of the events that led to the 

Declaration , see pp. 9 - 1 0

(8) - I b i d . , p. 12.



The movement to include Declarations of Human

Eights in  Constitutions received a boost after  the

Second World (far as a result of the Atlantic

C h a r t e r ^ )  and the Charter of the United Nations^1^

The adoption of the Universal Declaration of Human

Rights by the United Nations General Assembly on

December 10 ,  194-8, gave a new impetus to the
( 1 1 )

movement for  human rights, ' The impetus resulted

in many states (particularly  the newer ones)

incorporating Declarations of Rights in their 
( 1 2 )

Constitutions ' ' and in some regional organizations

including in their Constitutions a clause recognizing

the sanctity of the United Nations Universal
(13)

Declaration of Human Eights; For instance, the

Council of Europe of which the United Kingdom is

a member, enacted the European Convention for the 

Protection of Human Rights and Fundamental Freedoms^ 5 )

(9 )  - The Charter was concluded on August 1 2 ,  1941 ,

between the President of the United States and 

the Prime Minister of the United Kingdom at a 

secret meeting in Placentia Bay, Newfoundland.

The Charter was later subscribed to by twenty-six 

nations and yet later by twenty-two other nations. 

For an account on the Charter, see Churchill ,

The Second \vorld W ar . Vol. I l l ,  pp. 384 - 4 00 ; 

United Nat i ons Year Book 1946 - 1 9 4 7 , p .1 .

(10)- Robinson, Human Rights and the Charter of the 

United Nat i on s , pp. 3-4

(11)- See The Impact of the Universal Declaration on 

Human Rights (1951) (Published by the United 

Nations)-^

(12)- For Constitutions of the World with Declarations

of R ights , see Peaslee , Constitutions of N atio ns , 

(2nd Ed. 1956) 3 Vols.

(13)- See, e . g . ,  the Charter of the Organization of

African  Unity.

( 1 4 ) “ The Council was established in 1950. For the 

origin  and the structure of the Council, see 

Robertson, The Council of Europe (London, Stevens, 

2nd E d . ,  lQ 6 l ) .

(15)- The Convention was signed as a protocol to the

Statute of the Council of Europe. For an analysis

of the Convention, see E ze jio fo r ,  o p ,c it ..PP97- 135.



The B r it ish  Colonial Office  obtained material from 

the Convention for the Nigerian B i l l  of Eights 

the f ir s t  ever included in  a Constitution granted by 

the B rit ish  Government,

HUMAN S IGHTS IN THE COMMONWEALTH 

The fashion of drawing up documents to create 

and guarantee rights of the individual had l itt le  

appeal to the English  constitutional lawyer or 

p o lit ic ia n . ./hen the Magna Carta (1215),- the 

Petition  of Right ( l 6 2 o ) , the Agreement of the People 

(1647) and the B i l l  of R ig hts (l689 ) v/ere adopted, 

the purpose was not to create rights for the people 

but to affirm  existing  rights which v/ere being 

violated  by the monarch. The documents were to 

act as a reminder to the sovereign of the p eo p le ’ s 

rights which existed  under the common law as part of 

the ordinary law of the land. Paragraph. 1 of the 

Petition  of Right declared that the people derived 

their rights from their "good laws and the Statutes 

of the realm ," The Agreement of the People after  

enumerating the rights of the people declared:

"These things are our native rights and 

therefore, we are agreed and resolved to 

maintain them with our utmost p o ss ib ilit ies  

against a l l  opposition whatsoever, being 

compelled thereunto not on)y by th^ examples 

of our ancestors, whose blood was orten spent 

in  vain for the recovery of their freedoms."

The 1689 B i l l  of Rights after  also enumerating the 

rights of the people declared:

"That a l l  and singular the rights and liberties  

asserted and claimed in the said \ ;claration , 

are the true , anc ien t , and .indubitable rights 

and libe rt ies  of the people of this Kingdom, 

and so shall be esteemed, allowed, adjudged, 

deemed and taken to be . , , „ "

While the Americans, the French and othexs looked 

to their Constitutions for their r ights , the English 

continued to look to the common law for theirs.

(16 )  - See below.
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7. The English  lawyer was, in fact , contemptuous of

written declarations of rights and did not think 

that the guarantees proclaimed by them were as 

strong as the authors claimed!1"^

(17) - The attitude of an Englishman towards such

declarations can be best illustrated  by citing  

here a number of passages by English  writers, 

Jeremy Bentham, commenting on the French 

Declaration wrote:

"Look to the lette r ,  you f in d  nonsense - 

look beyond the' letter  you find  nothing . , , .  

Natural rights is simple n m s e n s e ;  natural 

and imprescripible r ights , rhetorical 

nonsense - nonsense upon s t i lt s .  But 

this rhetorical nonsense ends in the old 

strain of mischievous nonsense: for immed

iately  n list  of the pretended natural 

rights is g iven , and those are so expressed 

as to present to view legal r ig h t s ."  

("Anarchial F a llac ies " in Works (ed. by 

Bowring) V o l I I ,  pp. 1+97 and 501)- 

S.ir Ivor Jennings, in two of his works writes : 

in B ritain  we have no B i l l  of Rights; 

we merely have liberty  according to law; and 

we think truly , I believe - that we do the 

job better than any country which has a B ill  

of Rights or a Declaration of the Rights of 

M an ."

" In  spite of the American B il l  of Rights , 

that liberty is  even better protected in 

B ritain  than in the United States ......... "

"This  idea of putting a formulated j>olitical 

philosophy into a Constitution may undoubt

edly be regarded as un- British ."

Ch.21 ■

" . . . . t h e  presumption is that the constitutional 

guarantee of x^rinciples of c iv il  and polit ical  

liberty  is unnecessary ." (Approach to 

Self  - Government, o p .c i t . , pp. 2 0 ,  19  

and 100)
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8. ' (17 )  Continued.

" . . . . t h e  English  Constitutional lawyer . . . .

has never tried  to express, and does not think

of expressing the fundamental ideas which

are implicit in his  con stitution ."  ( Some

Characteristics of the Indian Constitution

(1953) PP. 3 - k

" An English lawyer . . . .  is apt to shy away 

from a general proposition like a horse from a 

ghost ."  ( I b id ) .

"On the whole the p o l it ic ia n  of tomorrow is 

more likely  to he right than the constitutional 

lawyer of to day ."  ( ib id . )

Wheare w rites :

"The ideal Constitution . . .  would contain few 

or no declarations of r ights , though the ideal 

system of law would define and guarantee many 

rights. Eights cannot be declared in  a 

Constitution except in  absolute and unqualified  

terms, unless indeed they are so qualified  as 

to be meaningless . . . . "  (Modern Constitutions 

(1966) p. 1*9),

Dicey declared that the Habeas Corpus Acts 

were "fo r  practical purposes worth a hundred 

constitutional articles  guaranteeing individual 

l iberty" - ( o p .c i t . ,  199) De Smith states 

that in saying this Dicey was speaking "fo r  the 

mass of English constitutional lawyers" - 

11 Fundamental Rights in  the Conrnonwealth"

( I )  ( I . C . L . C . ,  Vol 10 ,  J a n . ,  1 9 6 1 , p . 8 7 ).

De Smith himself writes that the English 

lawyer find s  p o lit ic a l  manifestoes out of xolace 

in  a legal document - ( ibid  . p . 86 ) .  Clark 

described the 1919 Weimer Constitution as 

"the best textbook so far written on democratic 

ideas" - (The Fall  of the German Republic (1935) 

p . 8 1 ) .  The English lawyer, he wrote, " in s t in 

ctively prefers tacks to noble phrases, 

pragmatism to metaphysics, and obstinately 

insists that the proof of the pudding is in 

the eating. (He is not at a l l )  impressed 

by the history of liberty  in the ma.ioritv of ......
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9. (17) Continued.

countries which have had constitutional declar

ations or guarantees of rights.- ( i b id ). In  the 

. well known English case of Liversid^e v.

Anderson, (1 9 4 2 )  A .<3. 206 , Lord Wright declared 

that the greatest "safeguard of British  liberty  

is in the good sense of the people and in  the 

system of representative and responsible 

government which has been evolved " - At p . 261 .



This attitude of the English lawyer found
/ ■] Q\

expression in Constitutions of the Empire) '

(18 ) - The lawyer in the Empire had equally no fa ith  

in the inclusion of a Declaration of Rights 

in a constitution . "True to the British  

tra d it io n " ,  wrote Keith in 1938 , "the Dominion 

Constitutions . . . .  ignore entirely  the 

question of defining  the rights to "be er.joyed 

by the subjects” - (The Dominions As Sovereign 

States (London, Macmillan, 1 938 , p„557 . 

Writing on the older Commonwealth States, 

de Smith says these follow the British  pattern 

" in  so far as they eschew any general affirm 

ation or guarantee of the libe rt ies  of the 

subject. Nor indeed are they concerned to 

prescribe standards of po lit ica l  behaviour; 

they elect n skeleton framework of the 

machinery of government and have something 

to say about the powers and interrelationship 

of the organs of government,, but safeguards 

against the abuse of authority are primarily 

a matter for  the ordinary law of the land, 

the crystallisation  of p o lit ic a l  conventions 

and usages , and the ultimate verdict of the 

electorate ” - "Fundamental Rights in the 

Commonwealth ( i ) "  , pp 89-90),
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11 Of the older Commonwealth countries, none was

given a Constitution by Britain  which contained a

B il l  of Rights. .'a few scattered provisonns protected

the rights of the individual, Canada's Constitution,

the B rit ish  North .America Act, 1 867 , contained only

clauses protecting denominational schools and separate

schools for Protestants and C a t h o l i c s i n  Quebec

and the use of French or English in debates of the

Federal Legislature and the Legislature of Quebec and

in pleading and process in any Federal Court and in

or from all  or any of the courts of Quebec^2 0 ) Other

rights of the individual were safeguarded by the

common law. The preamble to the Constitution was

to be "sim ilar  in principle to that of the United 
(2 1 )

Kingdom, UK ' The Australian Constitution, thirty-

Ch. 21

(19) - S. 93-

(20 ) - S . 133. See also the B ritish  North America

Act, 1949? Schedule, para, 17. The two 

sections - 93 and 33  are alterable only by 

an Act of the United Kingdom Parliament - 

see S . l  of the 1949 Act. Journals, records 

and Acts of the Legislatures of the Federation 

and Quebec must be printed in both languages.

(21 )  - Judges of the Federal Supreme Court, using

this part of the preamble, often read into 

the Constitution implied prohibitions against 

provincial abrogation of fundamental c iv il  

liberties  - see e .g .  , The Alberta Press B i l l  

Case (1938 ) S .C .R . 100 ; Saumar v. Qaebec 

(1953) 2. S . C. R. 249; Switzman v. Elbling 

(1957) S ,C .E ,  285. See also Scott, F .R ,

C iv il  L iberties  and C a n ^ i P n _Federalism (1 9 5 9 ) ;

La skin , in 37 Canadian Bar Review (1959) P. 77- 

Canada, as indicated in  Note 18 above, has 

now a B i l l  Rights in  the form of an Act of

Parliament. It  is  not part of the Constitution.
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12 three years la ter , also did not incorporate a B ill

of Rights. I t ,  however, went further  than the

Canadian Constitution in protecting certain  rights.

Property could only be acquired by the Commonwealth

(the Federation) on just terms!2 2 ' Trials  on

indictment of any offence against any law of the

Comnonwealth were to be by juryd2"^ Trade within

the Commonwealth was to be freed2^  Section 116

prohibited the Commonwealth from making any law fo r

establishing any religion  or for imposing any religious

observance, or for  prohibiting  the free exercise of
( 2 5 )

any relig io n , ' No religious  qualification  was to be

required as a qualification  for any office  or public

trust under the Commonwealth^2^^ A subject of the

Queen resident in any State was not to be subject

in any other State to any d isa b ility  or discrimination

which would not equally be applicable to him i f  he

were a subject of the Queen resident in such other
(27)

State ; ' 1 The prohibition  was against discrimination 

based on residence and this meant that the section 

would not, for instance, apply where discrimination 

was based on domicile or b ir t h ^ 2^

(22 ) - S. 51 (XXXI).,

(23) - S . 80. See the case of R .v .  Archdall , ex parte

Carniran ?.nd Brown (1928) 41 C .L .R .  128

(24 ) - S, 92. See also R. v. Smithers, ex parte Benson

(1912) 16  C .L .R . 99-

(25) - This was no doubt taken from the First Amendment

of the United States Constitution (or Article  I 

of the B i l l  of E ig hts ) .

(26) - This provision too was no doubt copied from

Article  VI of the United States Constitution

(27) - s.1 1 7 .

(28) - See Davies and Jones v. Western Australia

(1904) 2 C .L .R . 29 ; and generally Wynes, 

Leg isla tiv e . Executive and Judicial  Powers 

in  Australia , 2nd Ed , , pjj 142 — 149 ,

1 7 6  - 182 , 325 - 395 and 58 1  - 2. See also 

E ze jio fo r , o p .c i t . ,  p .l 6 0 .  de Smith, 

"Fundamental Rights in the Commonwealth ( l ) "

P. 90-
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13 Although at the time when the Constitution of

the Union of South Africa was being worked out,

J ,X .  Merriman, one of the principal architects of

the Constitution, suggested the inclusion of a B ill

of Rights, which w.-.s not to be entrenched, the
(29)

suggestion was not accepted; ' The Constitution

emerged without a B i l l  of Rights or clauses similar

to those of the Australian Constitution. The only

subjects that we:o entrenched were the two o ff ic ia l

languages - English and Dutch - and voting rights

of certain non-whites. The provisions governing

these two subjects could be altered only by a two-

thirds majority of both Houses sitting  together

in a joint session !^0 )

Like the other Constitutions mentioned above,

that of New Zealand included no B ill  of Rights.

The rights of the people depended on the common
(31)

law and statutory law;-^ J

Ch. 21

(29 ) - De Smith, ib id . , pp. 9 0 - 9 1 ;  Thompson, L.M.

The U n if ication of South Africa 1902 - 1910 

( i 9 6 0 ). For a plea for an entrenched B il l  

of Rights, see Cowen, D .V . Constitution 

Making for a Democracy ( i 960 ) , pp. 25-32.

( 3 0 ) - See South JJTrica A ct , 1910 , ss. 35 > 137 and

152. In  regards to bids by the Government 

to amend or remove the entrenched sections, 

see Ndlwane v. Hofme.yr (1937) A .D . 229;

Harris v . M inister of the Interior (1952)

(2 )  S .A .  4 2 8 (a ) ;  Minister of the Interior  

v. Harris (1952) (4) S .A .  769 ( a ) ;

Collins  v . Minister of the Interior  (1957)

( l )  S .A . 5 5 2 (a ) .  See also Marshall, Geoffrey 

Parliamentary Sovereignty and the Commonwealth 

Chap, 11; May, South Africa Constitution 

(3rd, E d . ) Introduction and Chapters 2 and 3.

(31) - See Scott, Constitution of New Zealand ( i 96 0 ) ;

E z e jio fc r ,  o p .c it . , p . 159'
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The f ir st  break with B rit ish  tradition 

occurred in  Ireland . The 1922 Constitution of the 

I r is h  Free State contained qualified  rights of the 

liberty  of the individual ; the inv io lab ility  of 

the dwelling house; freedom of conscience and 

relig io n ; freedom from religious discrimination;

freedom of expression; and freedom of
. (12 )  * 

association ; 1 E a r lie r ,  in  1920 , the 3-overnn.erii

of Ireland Act had prohibited the Northern Irola;-.j.

Parliament from, among other things , esta lishine

or endowing any religion  or restricting  the free

exercise thereof or discriminating in favour of or

against any person or group on religious  grounds^-^

The Act had also forbidden the taking ox ;■

without c o m p e n s a t io n ^ ^  The 1922 Ir is h  Free State

Ch. 21

(32 )  - See Donaldson, Some Comparative Aspects of

' "I r is h  Law (1957) PP. 139 - 141 and 147 - 150 ; 

Kohn, Leo. The Constitution of the Ir ish  Free 

State (1932 ) Part IV ;  K eith , The Dominions 

. as Sovereign S ta te s , pp. 558 - 9. The

rights were subject to leg islation  enacted 

. by Parliament and the Constitution was a lter 

able by a simple Act of Parliament. The 

rights were later curtailed by Acts of 

Parliament, e . g . ,  the P u b l ic  Safety Act of 

1927. See A .Q . v. McBride (1928) 2 I . E .  451 . 

For very wide discretion allowed under the 

Public Safety A c t , see R. ( O ’ Connell) v 0 Hare 

Park Camp (1924 ) 2 I . E .  104. The Act ceased 

to apply in 19 2 8  but in the mean-time other 

measures had been introduced - see Keith ,

The Dominions as Sovereign S ta te s , pp. 558 - 9 .

(33) ~ S . 5 ( 1 ) .  See also Donaldson, o p .c i t ,, , ppf

6 2 , 6 4 ,  69 and 1 3 5 .

(34) - See O ’N e i l l  v. N . I .  Transport Board (1938)

N . I .  104 ; Ulster Transport Authority v, Jamas 

Brown and Sons Ltd . (1953) N . I .  79; Belfant 

Corporation V .P .P .  Cars Ltd ( i 9 6 0 ) A .C . 48C,
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15 Constitution was replaced by a new Constitution in

1937. The guarantees in the 1922 Constitution had 

been refashioned and the new constitution also 

contained a set of non-justiciable Directive Principles 

of State Policy ; 1 Commenting on the 1922 and 1937 

Constitutions, de Smith writes :

"The Constitutions made on the L i f fe y  were far 

removed from the mainstream of B r it ish  thought 

flowing through Westminister, but they were to 

influence: the minds of Constitution-makers in 

New Delhi and Rangoon, and the clear cut of 

fundamental rights from directive principles 

was to be reproduced in the Constitutions of 

In d ia ,  Burma and, later P a k ista n ."

The English  lawyers and po lit ic ians  aid  not, 

however, think the I i i s h  example was suitable for 

export and adoption in other parts of the B ritish  

Empire. Accordingly, when the Indians suggested the 

inclusion of a B i l l  of Rights in  the Indian Constit

ution in  1930 , the Simon Commission reported:

"Many of those who came before us have urged 

that the Indian  Constitution should contain 

definite  guarantees for the rights of individuals 

in respect of the exercise of religion  ancl 

a declaration of the equal rights of a ll  c itizens . 

We are aware that such provisions have been 

inserted in  many Constitutions, notably in those 

of the European States formed after  the r. 

Experience, however, has not shown, them to be 

of any practical value. Abstract declinations

are useless , unless there exists the wul.l and
(37)

the means to make thorn e f f e c t iv e . " w  '

Ch. 21

(35) - The origin  of these principles has been attrib 

uted to the Spanish Constitution of 1931 - 

See de Smith, "Fundamental Eights in  the 

Commonwealth ( l ) " ,  p. 92. For the 1931 

Spanish Constitution} see Mirkine - Gverzevitch 

and Reale, I/Espange (1933)-

( 3 6 ) - De Smith, i b id . , pp 91 - 92 -

(37 ) - Cmd. 3569 of 1 9 3 0 . pp. 22 - 23-
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16 As a result of further arguments in favour of a B i l l

of Rights during three Round Table Conferences and 

the r e p o r t^ ® )  of the Joint Parliamentary Committee 

on Indian Constitutional Reform, the Government made 

a minor concession by including in the 19 3 5  Constitution 

safeguards on property and against certain forms of 

d i s c r i m i n a t i o n ^ ^

In  1947 India attained independence on the 1935 

Constitution as modified. In  1950 the country 

became a republic under a Constitution drawn up by 

Indians for Indians. The nev Constitution contained

a B i l l  of R i g h t s a n d  a set of Directive Principles 

of State P o l i c y ^ 1 ^

In d ia 's  adoption of a B i l l  of Rights marked a 

turning point in  the constitutional law of Common

wealth countries. It  was a unique phenomenon in the

Ch. 21

(38) - H .L .6  and H .C .5  of 1 3 3 3 , PP. 215 - 18'

( 3 9 ) _  see Bose, The Working Constitution of India

( 1 9 3 8 ) » pp. kkl - 480 . See also Proposals 

on Indian  Constitutional Reform (Cmd* 1+268 

(1933) )<

(40) - See Articles  12 - 35 . For an account of the

introduction of the B i l l ;  see Eze jio fo r , o p .c it . 

p .1 6 0 ;  de Smith, "Fundamantal Human Rights 

in the Commonwealth ( l ) „  op-cit, p . 92.

(41) - Articles  36 - 51
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17. Commonwealth; * The B il l  had an impact not only

on In d ia 's  neighbour, Pakistan , hut the British  

Colonial O ffice . The revision  of thinking among 

the Colonial Officc  Law officers  was helped by the 

fact that at the time when India adopted the 

republican Constitution, Britain  became a signatory 

tc the European Convention for the Protection of 

Human Rights and i’undnmental Freedoms

Ch. 21

(  h .2 .^

(42) - De Smith, ''’Fundamental Rights in Commonwealth 

Constitutions" (Journal of the Parliaments of 

the Commonwea11 h , Vol. X L I I I , 1 9 6 2 ) pp. 10 - 19 ,  

at P . 10. After labelling  the B i l l  a breach 

with B ritish  tradition , Jennings says of i t :  

"This  is not so unBritish as it appears to b e ,  

for it  comes from the United States (which 

framed its own B i l l  from) B rit ish  Constitutional 

H isto ry ."  He thinks the B i l l  "is even more 

B ritish  (than that of the United States) in  its 

texture, for it derives mainly from a book 

which three generations of Indian law students 

have had to read before they could pass their 

examinations, The Law of the Constitution ,

by A . V. D i c e y .........What the Indian lawyers

tried  to do was to formulate that part of 

English  constitutional law which dealt with 

personal - nd p o lit ica l  l ib e r t y ."  - The 

Approach to Self-Government, p ,20 .

(I|o) - The Convention was signed on November 4 ,  1950 

and came into force on September 3 , 1953.

The text of the Convention is contained in 

CnraT.. 9221 of 1954. The United Kingdom 

extended the Convention to forty-two overseas 

territories  - see Cmnd. 9045 of 1953> PP. 7-8. 

India became a republic in January, 1950,



18. In  1956 Pakistan followed the example., pf 'India-.__

and included in her republican Constitution--of ■ tlia'fr— 

year a B i l l  of R i g h t s ! ^ -) This Const'ituti"on''~was‘' 

suspended in 19 5 8  and replaced in 19 6 2  by another-' 

Constitution also containing a B i l l  of Right s^^-- 

and Directive Principles of State P o l i c y ! ^ )  In--

1957 Malaya became independent and also adopted a 

B i l l  of R ights ! 1+7 ̂

The change of attitude at the Colonial Office  

did not manifest its e lf  u n t il  1959. It  was mentioned 

above that the Indian  republican 'Constitution was • 

the work of the Indians themselves. The Constitution 

of Pakistan was also home-made. The Malayan 

Constitution , although drafted at the. Colonial O ff ic e ,  

was based on- recommendations, of a Commission eorr>- 

prising  members from the United Kingdom,- an 

A ustralian , an Indian and a Pakistani, It  was, 

therefore, not of United Kingdom making. The inde

pendence Constitution of Ghana adopted in  tho same 

year as that of Malaya - i . e , , in 1957 , contained 

no B i l l  of Rights!^®) The Constitution jf Ghana 

was the work of the Colonial O ffice . Sir1 Ivcv 

Jennings was s t i l l  able to write as follows in 1958:

789
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(44) - See Newman, Essays on the Constitution of

Pakistan (1 9 5 6 ) ;  G le d h il l ,  Pakistan - The 

Development of Its  Laws and ConcM *ntion  (1957) , 

Chaps. 9 and 10.

(45) - Chap, I ,

(46) - Chep, 2.

(47) - See S . l ,  1957 , No.- 1 53 3 ,  Part I I ,  Articles

5 - 13.

(48 )  - See S . l .  1957? No. 277- Cnly tirr
one of them on property, were protected on 

the pattern existing  in the Conotitvtions 

of the older Commonwealth States • See Ss. 31 

and 34.



19' ’'The conclusion to "be drawn from the experience

of I n d i a , Pakistan and Ceylon is , . . ,  tha o one 

should not attempt to deal with the problem of 

minorities by Constitutional guarantees in  

B ills  of Rights. One should try to find  out 

where the shoe is lik e ly  to pinch and to 

provide the necessary f l e x ib i l i t y  °.t that point 

The first  departure by the Colonial office  from 

tradition  as indicated above, occurred in 19 5 9  when 

a B i l l  of Eights was incorporated in  the Nigerian 

Constitution of that y e a r ^ 0  ̂ In I960  a B il l  of 

Rights was also included in the country's  independ

ence C o n s t it u t io n ^ 1  ̂ The 1959 B i l l  of .Rights, 

which was incorporated in the I 96G ^.ons’. it'at. j on with 

minor m odifications, was based on the E u r ^ p ^^

Convention for  the Protection of Human Right. and
( 12 )

Fundamental Freedoms ' w ith  some addi . tons* from

the Pakistani and Malaya Constitutions. The

inclusion of the B i l l  in  the Constitution w due

to tr ib al  fears by certain minority tribe a? ri was

accepted as a compromise over a demand by a num: er

of minority tribes for the d iv ision  of ohe country
( 5 o'

into more states linked in  a F e d e r a t i o n ; - The 

matter had been investigated by a Minoriti s Commission 

which rejected the creation of new Stated ~.n favour 

of a B i l l  of Right

7.0

Ch.21 .

(49) - Approach to Self-Government, p . 110

(50 )  - See Nigerian  (Constitution) (Amendment No. 3)

Order in Council, 1959 ( S . l .  1959* No. 1 77 2 ) .

(51 )  - See the Nigerian  (Constitution) C"‘der in

Council ( S . l .  i 9 6 0 , No. 1 65 2 ,  Second Schedule 

Chapter 111)

(52) - De Smith, “Fundamental Rights in  the New

Commonwealth ( I I )  ( i . C . L . Q . . Vol. 10 ,  A p r il ,  

1961) p . 216. For an analysis of the i 960 

B i l l ,  see S ze j io fo r ,  o p .c it . , pp„ I 83 - 215 ; 

Grove, David Lovan "The "Sentinels " of Liberty? 

The Nigerian Judiciary  and Fundamental Rights" 

(Journal of African  Law . Vol. 7 , No. 3 ) PP. 152

1 7 1 ; de Smith, "Fundamental Rights in the New 

Commonwealth ( I I ) " ,  pp. 215 - 237> Holland 

Denys C. :iHuman Rights in N igeria " (Current 

Legal Problems. 1 9 6 2 ) pp. 145 - 14-8.
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19, * (53) - At the time the Federation was made up of

' • b three regions - Eastern, Western and Northern.

For reasons that led to the inclusion of the 

B i l l ,  see Report of the Commission Appointed 

to Enquire Into Fears of Minorities and tne 

Means of A llaying Them (Cmnd. 505 of 1958 ) .  

See also dc Smith, Fundamental Rights in 

Commonwealth C onstitutions9 p. 13 ; de Smith, 

"Fundamental Kights in the New Commonwealth

( I I ) "  ? pp. 215 - 216,* Odomosu, o p .c i t , , 

pp. 2hO-2kL\; E ze jio fo r ,  op. c i t . , pp. 17 8  

et.seq ; Ezera , Kolu Constitutional De /eXop- 

ment in Nigeria ( i 9 6 0 ). .

(54) - See Report of  the Commission Appointed t o 

Enquire In t o x4-^¥4^€-T--mriorities and tho 

Means of A llaying Them (Cmnd. 505 of l'_ ',6),

C h .21 #



20, The Colonial Office was not only actively  involved

in drafting  of the B ill  "but also in its  ir it ia t io n .

Once granted to N ig eria , the arrangement could not 

be withheld from other territories . With regard 

to territories  in Africa there was another reason 

that made the Colonial Office  accept or even initiate  

the inclusion of B ills  of Eights in the Constitutions 

of those attaining  or about to attain  independence.

The Europeans, after  years of being rulers and 

dominating the economy, were about to be subjected 

to African  rule. There was a need to protect their 

rights as ind iv iduals , particularly  their property 

rights , and there was no better  way of doing so 

than through a B i l l  of Rights with detailed  

guarantees for property owners. That the provisions 

of most of the B ills  of Rights regarding ' roperty 

were framed with expatriates in mind is snown by 

the following provision in  the Zambian B i l l  rf  Rights: 

"No person who is entitled  to compensation . . . , .  

shall be prevented from remitting, w ith in  a reason

able time after  he has received any amount of that 

compensation, the whole of that amount (free  from 

any deduction, charge or tax made or levied in

respect of its  remission) to any country of his
(55)

choice outside Zambia1, Similar clauses are

found in  other C o n s t i t u t i o n s ,^ ^

The Nigerian  pattern was followed in Cynrus 

in 1 9 6 o ! " ^  I 11 the same year Her M ajesty ’ s

Government expressed its  "firm  view" that legal 

provisions were needed in the proposed new Constitution 

of Kenya for “the judicial  protection of human rights', 

The intended provisions were included in a new Con

stitution  for Kenya of that y e a r ! " ^  The independence 

Constitution of Sierra Leone, which was eracted in  

i 960 but came into force in A p r i l ,  1 9 6 1 , also

792
Ch. 21

(55) - S . 1 8 (2 )  Constitution of Zambia.

( 5 6 ) - See, e . g . ,  S . 8 (2 )  Constitution of Botswana;

3 .1 9 ( 4 )  Constitution of Kenya.

(57) - See Constitution of Cyprus as contained in

Gmnd. 1093 of i 960 .

(58) - See Cmnd. 96O of i 9 6 0 , p . 9.

(59) - See S . l .  I 9 6 0 ,  No. 2 201 , Ss. 15 and 1 7  and

Schedule,
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21. contained a B i l l  of R ig h ts .^ 0 ) The year I960

' also saw a departure from tradition  "by an older

member of the Commonwealth. Canada adopted a B ill  

of Rights. The B i l l  was not incorporated in the ^

Constitution, It was enacted as an Act of Parliament, 

In  1961' Southern Rhodesia got a new Constitution 

with a B ill  of R ig h ts !6 2  ̂ It  w i l l  be recollected 

that the Monckton Commission had recommended that 

B ills  of Rights be included in the Federal and 

Territo rial  Constitutions.^-^

The same pattern was followed in t.'.e .̂rt-.wing 

up of later C o n s t i t u t i o n s ! T h e  Britis ' Ministers 

and their advisers had accepted the fact that although 

it  was essential to maintain the spirit  of the British

(60 )  - Cmnd. 1029 of I 9 6 0 ,  pp. 4 ,  7 ,  8 ,  36 - 21 and

S . l .  1961 , No, 741 (The Sierra Leone (Constit

ution) Order in C ouncil , 1961) .

(61) - The history of the B i l l  of Rights for Canada

goes back to 1945 when a number of Members 

of Parliament called for the inclusion jf  

a B i l l  of Rights in the Constituti n - 

see House of Commons Debates (Canata) 1958,

Vol. IV ,  p. 4 63 9 ;  (1949 ) 27 Canadian Bar 

Review , p ,4 9 8 ,  n. 5 ;  Report of the Proceedings 

of A Spccial Committee (K in g ' s Pri at e v (Ottawa) ,  

1 9 5 0 ) ;  E ze jio fo r , o p .c i t . , pp. l 6 l  - 171 ; 

de Smith, "Fundamental Rights in  the Common

wealth (l )y  id. 90.

(62) - See S . l .  1961 , No. 2314 (Southern Rhodesia

(Constitution) Order in Council).

( 6 3 ) - See Chapter 7.

(64) -1- The only States in  the Commonwealth whose

Constitutions have no B i l l  of Rights are Malawi, 

Tanzania , the United Kingdom, A ustralia , New 

Zealand, Ceylon (although the Constitution 

contains several rights. '' ‘

Ch., 21



Constitution overseas, the "object  was unlikely  to 

be realized  by devotion to carbon copies of the 

British  institutional forms or the very letter  of 

English law. Empiricism, pragma tisiu, and 'lexi- 

b il it y  were needed . 11 Malawi and Zambia also

adopted B il ls  of Eights although Malawi c1 .-opped 

it  l a t e r ! M a l a w i ’ s action was the result of 

the s t i l l  strongly held .view  among some of the 

Commonwealth lawyers and po lit ic ia n s  that t1 .e 

common law is a better guarantee for the in d iv id u a l ’ s 

rights than a B i l l  \'f Rights.

While states under B ritish  influence g nerally 

emerged with formal and enforceable B ills  of Rights 

based upon the European Convention for tl , Protect

ion of Human Rights and Fundamental Freedoms (to 

which the United Kingdom was a p a r t y ) , states under 

French influence emerged, generally , with nere 

references in  the Preamble to the Declaratx n of

the Rights of man and tir.e C itizen  and the baited
(66  a)

Nations Universal Declaration ox Human Rights.

This is the case w ith , e . g . ,  the Ivory Cc-art, Dahomey,

Gabon, M ali ,  N ig er , Senegal, and T o g o ! ^ " ^  The

Constitution of the Ivory C.>ast (translation  by
f 6 6 c )

Amos J .  P e a s le e )v ' states, for example, in its 

Preamble:

( 6 5 ) - De Smith, "Fundamental Rights In Corrmonwealth

Constitutions’*, p . 12.

( 6 6 ) - See below-

( 66a)- Note that France is not a party to the 

European Convention.

( 66b)- Cf. Salvatore Fodoraro, Le Constituz-.oni 

Africane (Magrelli Editore Roma, 3 969)- 

( 66c)- Constitutions of Nations (3 rd E d . , Martinus 

N ijh o ff ,  1965) Vol I .



795

23. . "The people of the Ivory Coast proclaims its

attachment to the principles  of democracy 

and the rights of man as defined "by the 

Declaration of the Rights of Man and the 

C it izen  of 1789? by the Universal Declaration  

of 1 9 4 8 , and as they are guaranteed by this 

Constitution . 11

m a l a 1.-,i a n d  Za m b i a

In  i 960 it had been suggested at the Nyasaland 

Constitutional Conference that a B i l l  of Rights on 

the Nigerian model should be written into the 

revised C onstitutio n !^7  ̂ The Conference had agreed 

that "while such a provision would not be 

appropriate to the next stage of constitutional

advance .........  a study of the matter might usefully

be started so that when the time came suitable 

provisions could be included to this end'.'

When in 1963 Constitution was revised for the 

purposes of granting self-government, a B i l l  of 

Rights was included. ^  Dr. Banda and the Malawi 

Congress Party were, however, not keen on the inclusion 

of the B i l l ! 7^  Tho B i l l  was included on the in s is 

tence of the United Federal Party which was apprre-

hensive about the y.osition of Europeans under an
?71)

African  Government y  1 The B i l l  of Rights was 

carried over to the independence Constitution of

1 9 6 4 ! 7 2 ^

Dr. Banda’ s £>nd the Malawi Congress Party 's  

' view that a B il l  of Eights is unnecessary was

adopted in 1965 when the republican Constitution 

was drawn up. It  was decided not to include a 

B i l l  of Rights in the new Constitution. The

Ch. 21

(67) - See Report of the Nyasaland Constitutional

Conference - Held in  London in July and August,

I 960 (Cmnd , 1132 of I 9 6 0 ) para- 1 1 .

( 6 8 ) - I b i d . , para. 12-

( 6 9 ) - S . l .  1 963 , No. 8 83 ,  Schedule Ss. 1-16.

(70 )  - See Report of the Nyasaland Constitutional

Conference. 1 9 6 2 . (Cmnd. 1887 of 1 9 6 2 ).

(71) - Ibid*

(72 )  - See Ss. 11 - 27 of the 1964 Constitution.
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24. arguments put forward by the Government against

the inclusion of such a B i l l  were that such a safe

guard was ineffective  to protect the interests of 

a minority which had ceased to enjoy the goodwill 

of the people as a w h o l e an^ that formal guarantees 

were likely  to result in harmful conflicts  between 

the Executive and the Ju d ic ia r y !7^  The latter  

argument was also advanced in excluding a B i l l  of 

Rights from the republican Constitution of 

Tanganyika!7 '5)

Commenting on the arguments as advanced in 

Malawi, Roberts w rites :

"There is some force in both these arguments; 

but it can be too easily  forgotten that B ills  

of Rights are not only provided to shelter 

persecuted m ino rit ies , but also to ensure 

the rights and l ib e rt ies  of the people as a 

w h o le .» (? 6 )

There is no doubt, however> that in young states 

which have just emerged from de@ades of colonialism 

and whose Governments may s t i l l  be sensitive to 

adverse judgments, p articularly  Irom expatriate 

white judges, rows could more easily  erupt between 

the Executive and tho Judiciary  where a B i l l  of Rights 

exists than where it does not.

Although the Government of Malawi and the Malawi 

Congress Party (the ruling Party) decided against 

a B ill  of Rights in the republican Constitution, 

a set of Fundamental Principles of Government was 

included. Before discussing the content of these 

principles  and thoir constitutional s ignificance , 

the h isto rical  background of the Zambian B i l l  of 

Rights must be traced,

(73 )  - The best safeguard, it was argued was for

the minority to a lign  themselves with the

majority,

(74 )  - See M .G. White Paper, Ho, 002 of 1 9 6 5 , para,

24. See also Roberts, o p .c i t . , p. 321 .

(75 )  - See Proposals for a R ep ublic , Govt. Paper

No. 1 of 1 9 6 2 , p , 6,
— im— n—ij—  1--------  -1 —  1 11 n  1 ~n '

( 7 6 ) - Roberts, op. c i t . , p. 321'

21



The Northern Rhodesia Constitutional Conference 

of i 960 - 1 9 6 I  ' agreed to the inclusion  of a B i l l

of Rights in  the now C o n s t it u t io n .^ ^  Unlike the 

Nyasaland Constitutional Conference of 1 9 6 2 , the 

Northern Rhodesia Conference did not disagree on 

the necessity  of including a B il l  of Rights in the 

Constitution. Consequently, such a B i l l  was written 

into the new Constitution. In  1964 the Independence 

Constitutional Conference  ̂ agreed that "the 

provisions of the independence constitution relating 

to human rights should lie in the same form as those 

in  Chapter I of the present C o n s t i t u t i o n , . . . . " ^ ^  

Accordingly such a B i l l  was written into the present 

C onstitutio n ,^0 )

PRINCIPLES OP GOVERNMENT AND 

PROTECTION OF RIGHTS IN MALAWI 

As mentioned above, the Constitution or Malawi 

has no B i l l  of Rights but a set of fundamental 

principles  of government. Section 2 (1 )  of the 

Constitution provides that "subject to the provisions 

of this Constitution , the Government of the Republic 

shall be founded upon the following pr in c ip les "  and 

then goes on to enumerate them. The f ir st  of these 

principles  states that "the four corner-stones of 

the Government and the nation  shall be Unity , Loyalty, 

Obedience and D is c ip l in e . ’'^®1 ) The other principles 

are as follow ing ;

" ( i i )  The paramount duty of the Government shall 

be to promote, safeguard and advance the 

welfare of the people of Malawi;

( i i i )  The Government and the people of Malawi 

shall continue to r o c o ^ d i c  uio o^nc-city 

of the personal l ib e rt ies  enshrined in  the

(77) - See Chapter 8 ,

( 7 8 ) - See Northern Rhodesia Proposals for  Constitutional

Change. i 960 (Cmnd. 1295 of i 9 6 0 ) .

( 78a)- See Chapter 8 ,

(79) ” Re-port cf the Northern Rhodesia Independence,

Conference (Cmnd. 2365  of 1964) p . 2,

(30 )  - See below-

(81 ) - S . 2 ( l ) ( i)  of the Constitution.



United Nations Universal Declaration of 

Human R ig hts , and of adherence to the 

Law of Nations:

(Iv )  No person should be deprived of his  property 

without payment of f a ir  compensation, and 

only vfhcre the public interest so 

req u ires ;

(v) All pc.. sons regardless of colour, race 

or creed should enjoy equal rights and 

freedoms ;

(v i )  Recognition of the need for the ultimate

unificatio n  of the peoples of A fr ic a ,  for
( 82}

their common welfare and advancement.” ' '

The f ir s t  i rinciple requires observance by both 

the Government and the people. It is an ideal 

and does not, therefore, create any rights for  the 

individual which he can enforce against the 

Government. The only sanction the people can 

apply against the Government for  violating  this 

principle  is p o l i t i c a l ! ^ ^  The second p r in c ip le , 

although placing a duty on the Government to 

promote, safeguard and advance the welfare of the 

people of Malawi, is  of an indefinite  character.

It  also creates no tangible rights for  the ind iv id 

ual which he can enforce in the courts. The third 

principle places an obligation  on both the Govern

ment and the people of Malawi to recognize the san

ctity of the Universal Declaration of Human Rights 

and of the Law of Nations, It  seems to be more 

of an assurance to other nations and their people 

of the good intentions of the Government and people 

of Malawi than anything else . The principle  does 

not make the Universal Declaration of Human Rights 

part of the lav: of Malawi. Accordingly, a foreign 

national or Malawian meted treatment not in  accordance 

with the Declaration has no remedy in the Courts.

(82) - S . 2 ( l ) ( i i ) - ( v i ) .

( 8 3 ) ~ Such sancti n  can operate only against the

President and individual Ministers or Members 

of Parliament and not against the Party since 

it is tho only party in the country.



The sixth principle  should perhaps be dealt 

with before the fourth and f i f t h  principles . This 

principle  must have been derived from the i 960 

Constitution of Ghana. In  terms of Article  2 of 

the Ghana Constitution, the people of Ghana, in 

expectation of an early surrender of sovereignty 

to a union of African States, conferred on Parliament 

the power to provide for the surrender of the whole 

or any part of the sovereignty of G h a n a T h e  

Malawian pr incip le , as can be seen, does not speci

f ic a l ly  provide for the surrender of sovereignty.

The wording of the provision i s ,  however, w ide  enough 

to cover such an arrangement.

The fourth and f i f t h  principles  d iffe r  from 

the other four in that they refer to definite  rights 

of the individual and not just mere policy guides. 

Taking the fourth principle f i r s t ,  the Government 

is prohibited (at least in principle ) from depriving  

a person of h is  property without the payment of fa ir  

compensation. Even where it is intended to pay 

fa ir  compensation, it is a prerequisite to depriv

ation that it should be for the purposes of public 

interest. Two questions a rise . Can the Government 

be taken to Court on the ground that it  has deprived 

the complainant of his  property without compensation 

or for a purpose other than one of public interest in 

violation  of this principle? Secondly, can a law 

enacted in  v io lation  of this principle  be declared 

unconstitutional by the Courts? I f  an affirmative 

answer is given to each question, it would mean 

that the principle  is legally  enforceable and has, 

therefore, the effect  of a provision in an enforce

able B i l l  of Rights. F ir s t ,  two factors must be 

considered. Tlie f ir st  facto r  is that in  the absence 

of a statute granting compensation to a subject for  

deprivation of his  property, such property can 

under English  common law be taken without compensation 

only during an emergency. This is done under the

(84 ) - The power to alter  Article  2 was reserved 

to the people. For a discussion of this 

provision , see Bennion, o p .c i t . ,  pp* 120-125*



sovereign 's  prerogative p o w e r s ,^ )  since English 

common law is s t i l l  operative in  Malawi, similar 

powers can be exercised by the President in the 

absence of a Statute granting compensation.

Section 10 of the Republic of Malawi (Constitution)

Act preserves for exercise by the President a l l  the 

prerogative powers formerly exercised by Her Majesty 

or the Governor-General on behalf  of Her Majesty 

which have not been affected by the Constitution 

or other statutory lav/. The second factor is that 

there is  in  Malav/i the Lands Acquisition A c t ^ ^  

which entitles  the Minister concerned, whenever he 

is of the opinion that it is desirable or expedient 

in  the interests of Malawi so to do, to acquire 

any land , either compulsorily or by agreement, 

paying compensation therefor as may be agreed or 

determined in terms of the Act. Consequently, even 

without the constitutional principle  under consider

ation , the Government would s t i l l  be required to 

pay compensation on taking a person’ s property.

The question, however, is what the position would 

be i f  the Act just referred to were to be repealed 

and replaced by an Act authorizing the Government 

to take property without compensation. Would the 

constitutional principle  under consideration entitle  

the owner of appropriated property to sue for 

compensation? It is submitted that the principle  

appears enforceable and could, therefore, be the 

basis  of action  for compensation. I f  the submission 

that the principle  is enforceable is correct, then it 

follows that a law enacted by Parliament in  contraven

tion of this principle  could be declared unconstitut

ional unless it  ’./ere an amendment of the Constitution.

(85 )  - Att.-Gen, v, De Keyser ’ s Ro.val Hotel L td . ,

(1 9 20  A .C . 508. See also the Case of Ship- 

money (The King v, Hampden) (1637 ) 3 St.

Tr. 825.

(86 ) - Cap. 5 8 :0 4 ,

(86a)- It  shoaid be noted that i f  there were to be

no supplementing statute , the Common law would 

apply and compensation would have to be paid  

except during an emergency.
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28. The argument that the principle  under consideration

is enforceable is supported by the wording of subsection

( 2 ) ( 8 7 )  0£ gection 2 which states: "Nothing contained

in or done under the authority of any law shall be 

held to be inconsistent with or in contravention 

of subsection (l )  (l is t in g  the six principles) to 

the extent that the law in question is reasonably 

required in the interests of defence, public safety, 

public order or the notional economy." This means 

that unless the inconsistence of a law with a principle 

can be ju st ifie d  in the interests of defence, public 

safety , public order or national economy, the courts 

are competent to declare it invalid for inconsistence 

with or contravention of the principle concerned. 

Although subsection ( 2 ) applies to a ll  the six 

p r in c ip le s ,  it is d if f ic u lt  to see how a law could 

be challenged for being in contravention of the f i r s t ,  

second, third and sixth jjrinciples.

With regard to the f i f t h  p r incip le , it  is 

submitted that a law inconsistent with or in 

contravention of this principle  can also be declared 

unconstitutional unless it be proved that the law 

is required in the interest of defence, public safety, 

public order or national economy.

Two lav/s ..hich may appear to be inconsistent 

with the fourth m d  f i f t h  principles  respectively , 

should be b r ie fly  discussed here. Before the 

adoption of the republican Constitution on July 6 ,

1 96 6 ,  Parliament had in January enacted the
fr f1 *)

Forfeiture Act; ^  The Act enables the Minister 

responsible for the administration of the Act to 

declare subject to forfeiture  the property of any 

person he is s at isfied  " i s ,  or has been, acting in 

a manner pre jud ic ial  to the safety or the economy 

of the State or subversive to the authority of the 

lawfully established Government irrespective of

C h .21.

(87 )  - As amended by S . 2 of the Constitution

(Amendment) Act, 1968 (Act No . 6 of 1 9 6 8 ) .

( 8 8 ) - Cap. ll+:0 6 .
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2J . 7h.eth.er that poison Le within or without Malawi!®-^

Since the property is taken without any form of 

compensation being Given the Act appears on the 

surface to he in  direct conflict  with the fourth 

principle. However, it cannot be assailed in the 

courts on the grounds of inconsistency with or 

violation  of the T^rinciple in view of the fact  that 

-t is to be applied only in cases where the person 

concerned is acting or has acted in a manner prejud

ic ia l  to the safety or the economy of the State or

subversive to the authority of the Lawfully ■ 

established Government,, It  comes under the permitted 

•exceptions.

The second lav/ is the C itizenship  Act discussed

in the previous Chapter. It  w ill  be recalled that

ehat Act restricts citizenship  by b irth  or descent 

to persons one of whose parents is a c it ize n  of 

African  race. I t ,  therefore, discriminates against 

citizens  of non-African race and their  children.

'.'’his  is in conflict  with the provisions of the f i f t h  

principle  which declares that "a l l  persons regardless 

of colour, race or creed should enjoy equal rights and 

freedoms." Unlike the Forfeiture Act, the Malawi 

Citizenship  Act cannot be ju s t if ie d ,  in so far as 

it discrim inates, on grounds that it is in the interest 

■f  defence, public safety , public order or the national 

economy.

I f  the interpretation that in Malawi laws or 

: ctions which arc inconsistent with the fundamental 

principles of government can be declared unconstit

utional by the courts is correct, then the position 

«.iffers from that in India  and Malta. The 

Constitution of India has , in addition to a B i l l

'.39)- S. 2 of tho Act, The person concerned is

barred from taking the matter to Court - S .3 .

For a detailed examination of this Act, see 

Roberts, Simon in the Journal of African  Law .

Vol. 10 , No, 2 ,  at p. 131. The original 

S . 2 was repealed in 1968  by Act, No. 29 of 

that year. The new provisions included among 

persons whose property may be taken public 

servants who misappropriate or lose negligently 

or recklessly State money or property.

h .  21 .



of Rights, a set of Directive Principles of State

Policy ; ' The principles are numerous and cannot

he reproduced here in fu l l .  The Government under

takes to direct its policy towards securing, for 

instance, adequate means of livelihood for a ll  

c it izen s ; d istribution  of material resources and 

wealth in such a manner as best subserve the common

good; equal pay for equal work for both men and

women; protection of children against economic 

exploitation and moral and material abandonment; 

the right to work, education and public assistance 

in  cases of unemployment, old age , sickness and 

disablement and in other cases of undeserved want; 

just and humane conditions of work; and maternity 

r e l ie f .  ^ O a )

The principles are couched in  a language that 

would have given the courts a d if f ic u lt  task in 

interpretation had they been made enforceable,

Artical 37  of the Constitution, however, spared 

the courts the task by declaring that "the  provisions 

contained in this Part shall not be enforceable by

any court .........u (90b) This makes the principles of

l itt le  value to the individual and prompted Jennings 

to write of them: SiTo the sceptical English  lawyer

(90 ) - See Articles 36-5 1 . See also Article  4 5  of the 

present Constitution of E ire , Articles  11-16 of 

the 1962 Constitution of Pakistan (now no longer 

in  operation) and sections 7-22 of the Constitut

ion of Malta which have similar principles . India 

copied the Directive Principles frcrn the Constit

ution of Eire - Dash, p , 4 4 9 ;  Jennings, The 

Approach to Self-Government, o p .c i t . , p . 19. Eire 

had copied them from the Spanish Constitution of 

1931 - ib id .

(90a)- See Articles  3 9 ,  41  and 42.

(9 0 b )- S e e  also Article  8 (2 )  of the 1962 Constitution of 

Pakistan which stated, with regard to the Direc

tive Principles  in  the Constitution , that "the 

valid ity  of an action or of a law shall not be 

called  in  question on the ground that it is not 

in accordance with the Principles of Policy , and 

no action shall  lie  against the State , any organ 

or authority of the State or any person on such 

a ground” .



which also means the sceptical Indian lawyer, . . . .
£

the Directive Principles are pieces of polit ical

propaganda which may safely be ignored. (91)

Professor Wheare described them as "a manifesto of
(92)

aims and aspirati n s . "  ,

The principles  in the Maltese Constitution (^2a) 

are less vague and some of them could have "been 

enforced easily  had a provision not been included 

stating that "the provisions of this Chapter shall 

not "be enforceable in any c o u r t . . . . "   ̂ '

Although not enforceable, the pr inciples , in 

both India and M alta, are not mere "pieces of p o lit ic a l  

propaganda" as Jennings suggest s. Article 37 of the 

Constitution of India  and Section 22 of the Constitution 

of Malta, a fter  stating that the principles are not 

enforceable, add that "they are nevertheless 

fundamental i n ^ 2 c  ̂ the governance of the country" 

and that " i t  shall be the d u t y ^ 2d  ̂ of the State to 

apply these principles  in making l a w s . " W r i t i n g  

on the Indian p r incip les , G le d h il l ,  after expressing 

the view that "even though these principles are not 

enforceable in  a court of law they are bound to afiect  

the decisions of the courts on constitutional 

questions" adds:

(9 1 )  - The Approach to Self-Government, p .2 0 .

(92 )  - Calcutta Weekly Notes (1 9 5 0 ) ,  No. 5 4 ,  as

cited  by Dash, o p .c i t . , p . 450 .

(92a)- See Chapter I I  of the Constitution.

(92b)- Some of the principles  are: compulsory

primary education; right to teach the Roman 

Catholic Apostolic fa ith  in a ll  State schools; 

an irrenounceable right of every worker to a 

weekly day of rest and to annual holidays 

with pay; social assistance for every citizen  

incapable of work and unprovided with the 

resources necessary fo r  subsistence.

(92c)- The Constitution of Malta uses the preposition "td'-

(92d)~ The Constitution of Malta uses "a im ".

(93 )  - See also Artical 7 (1 )  of the 19 6 2  Constitution of

Pakistan which made it "the responsibility  of each 

organ and authority of the State , to act in  accor

dance with those Principles in so far  as they 

relate to the functions of the organ or authority’.'



"Many of the Fundamental Rights are subject 

to reasonable restrictions in the interest 

of the general p ub lic , In  interpreting those 

rights the c .urts w il l  be obliged to lay down 

canons for determining what is reasonable 

and it is improbable that a restriction  should 

be deemed reasonable i f  it  offends against 

these Directive P r in c ip le s . "

I f  it is necessary for the courts in In d ia ,  

where ther is a jjill of R ights , to take note of the 

Directive Principles of State Policy when deciding 

cases, it should a fortiori  be necessary to do so 

in  Malawi, where there is no B i l l  of Rights.

Accordingly, even if  the fourth and f i f t h  principles  

in the Constitution of Malawi do not have the binding 

effect  of provisions of a B i l l  of Rights, the courts 

would s t ill  have to take them into account where 

the action of the Government is inconsistent with  one 

or both of them.

Since the Malawian principles d iffe r  from those 

of India  because the latter are specifically  made 

unenforceable in the courts, the former should rather 

be compared with the Fundamental Princii:>les contained 

in the i 960 Constitution of Ghana. The Malawian 

p r in c ip les , in f a c t ,  appear to have been copied 

from the Ghanian rather than from the Indian principles . 

The i 960 Constitution of Ghana had no Declaration of 

Rights, Section 13 of that Constitution , however, 

contained a Declaration of Fundamental Principles 

which the President had to make before the people 

on assumption of o ffice . The Declaration contained, 

among other provisions , the following:

" On accepting the ca ll  of the people to the 

high office  of President of Ghana, I solemnly 

declare my adherence to the following principles-

That no person should suffer discrimination 

on grounds of sex, race , tribe , relig ion  or 

p o l it ic a l  b e l ie f .

(94) - The Republ ic of I n d i a . p . 162.



That subject to such restrictions as may be 

necessary for preserving public order, morality 

or health , no person should be deprived of 

freedom of religion  or speech, of the right to 

move and assemble without hindrance or of the 

right of acccss to courts of law.

That no person should be deprived of his

property save where the public interest so

requires and the law so provides ."

Like that of Malawi, the Ghanian Constitution did

not state whether the principles were enforceable in

the courts or not. They were, however, considered

not directly  eni'jrccable(^5) ^u t the courts were

expected to take note of them in  interpreting laws

and actions of tho Government.

The absence of a B i l l  of Rights in Malay/i does

not, in practice , make the position  of the individual

there very different from that of his  conterpart

in Zambia. Most of the major rights protected by

the B i l l  of Rights in  Zambia are protected by the

common law or stacute law in Malawi. The individual

in Malawi enjoys personal liberty  and the freedoms

of conscience, expression, assembly, association

and movement. The English  great w r it ,  habeas

corpus, is part of the law of Malawi(^5a)

(96)
Criminal Procedure and Evidence Codew  ' guarantees

the accused a fa ir  and speedy t r ia l .  The Code
( 9 7 )

also regulates searches by police o fficers . ' '

Personal liberty  and the other freedoms mentioned 

above can, however, be curtailed by regulations 

made in terms of the Preservation of Public Security 

A c t ! ^ ^  The Act authorizes the Minister concerned 

to make, inter al i a , regulations for the detention

(95 ) - See Bennion, o p .c i t . , pp. 213-256 for discussion

of the Declaration.

(95a)- See Regina v. Damaseki. 1961,- 19 6 3  A .L .R .

Mai. 6 9 , at 75-76.

( 9 6 ) - Cap. 8 :0 1 .

(97) ~ There are also other Acts which authorize

the police and other state officers  to conduct 

searches.

( 9 8 ) - Cap, 1 4 :02 .  There are also other Acts which

place limitations on these freedoms.



and restriction  of persons without t r ia l !

The right of association is severely limited by the 

fact that only one po lit ica l  party is permitted in 

the c o u n t r y ! „

Because the rights of the individual in  Malawi 

are not protected by a Declaration of Rights they 

can easily be curtailed by an enactment of Parliament. 

In  Zambia a right can only be curtailed by an amend

ment to the Constitution or by a statute that comes 

within  the exceptions permitted by the Declaration.

THE Z AMD I.AN DECLARATION OF RIGHTS 

A. General

The Zambian Declaration of Rights, unlike that 

of the United States of America, is  detailed  and 

heavily qualified . The United States Declaration 

b r ie f ly  narrates the protected rights and freedoms.

It contains very few q u a lific at io n s . The task of 

applying what they consider to be reasonable q u a l if i 

cations to the broad and vague principles  is left 

to the courts. The courts in Zambia do not have 

such wide power. Each right or freedom in the 

Zambian Declaration has specific qualifications .

This is the pattern in a l l  the Constitutions of the 

Commonwealth countries with a Declaration of Rights 

except that of Canada!1 0 1 ) De Smith thinks Hthere 

is  a great deal to bo said for the view that in new 

States the scope of judicial  discretion ought tob 

be narrowed by giving the judges more clearly defined 

criteria for assessing the constitutionality  of 

leg isla tio n ’. ' ^ ° 2  ̂ Vvheare, on the other hand, main

tains that the qualifications  produce a situation 

whereby the rights given by one hand are taken away 

by the other!103) L itt le  of substance remains after

giving fu l l  effect  to the qualifications .

(99 )  - S . 3 (2 )  Preservation of Public Security Act.

(100)- See Chapter 23.

(101)- The Canadian Declaration is modelled on that of 

the United Gtates - de Smith, "Fundamental Righl

in Commonwealth C onstitutions", p . 15.

(102)- I b i d .

(103)- Modern Constitutions (1966) p. 1+0,
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35 The Declaration is enforceable by Mie High Court

which has original jurisdiction  to hear and determine 

any application made by any person and to determine 

any case referred to it by any subordinate courtP '0-̂a )

A person presiding in  any proceedings in  any sub

ordinate court may, and must i f  any party to the 

proceedings so requests, refer to the High Court 

any question regarding the contravention^10 "̂*3) 

of any part of the Declaration, unless , in his opinion,

the raising  of tho question is merely frivolous or 
( 103c )

vexatious; ' The High Court may ma’:e such orders, 

issue such writs and give such directions as it may 

consider appropriate for the purpose of enforcing or 

’ securing the enforcement of any provision of the

D eclaratio n !10-'1̂  A person aggrieved by a deter

mination of the High Court may appeal to the Court 

of Appeal but there is no appeal a g a in s : the dismissal

of an application (by the High Couvt) on the grou.nl
(1 0 3 eI

that it  is frivolous or vexatious; 1

The Declaration is not suspended by a declaration 

of a state of public emergency or of a situation 

threatening a state of public  emergency,. It  continues 

to operate but the rights and freedoms can be derog

ated from in the interests of defence, public safety 

or public o r d e r I t  does not, however, require 

a declaration of a state of public emergency or of a 

situation threatening a state of public emergency to 

enact leg isla tio n  a ffecting  rights and freedoms.

No law which io in the interests of defence, public 

safety, public  orderr etc, is affected by the provisions 

of the Declaration , unless it  fa i l s  to meet certain 

standards! 10^ S )

Ch. 2 1

(103a) - S ,2 8 (2 )  Constitution of Zambia,

( 10 3b) - ’’Contravention" includes a fa ilure  to com.jly 

with a requirement under the Declaration -

S.  30 (1 )  i.b.id.

(103c) - S ,2 8 (3 )

(103d) - S . 28(2).

(103e) - S. 28(4)'

( I 0 3 f )  - There aro 3ther qualifications  - see below, 

(I03g ) - See belov.



36 . Locus Standi in  matters arising  from the Declara

tion is  restricted* Only a person who alleges that 

any of the provisions has been, is being or is likely  

to be contravened in relation  to him has a right 

to apply to the High Court for redress.^10^  Such an

• ■ application  does not prejudice any other action which

is lawfully  available  to the apjjlicant with respect to 

the sane m a t t e r ^ ^  A person cannot, however*

make an application to the High Court regarding the
. ''1 0 6 ''

provisions of a D i l l  that has not yet become la'.1/; /

A m e m b e r (l^a )  0f  a d isciplined  f o r c e r a i s e d

under the law of Zambia has no remedy under the

Declaration  with respect to anything contained in ov

done to him under the authority of a d isciplinary  law

of that force except in  matters fa ll in g  under Section

14 (right to l i f e ) , Section 16 (protection from

slavery and forced labour) and Section 17 (protection

from inhuman t r e a t m e n t I n  the case of a

foreign  disciplined  force lawfully present in Zambia,

the denial of redress under the Declaration in matte?1?

coming under the d iscip linary  law of that force is

t o ta ll106d>

The wording of the Zambian general provision on 

locus standi is wider than that found in  some com

parable Constitutions - e .g .  the i 960 and 19 6 3  Nigerian 

Constitutions and the 1 9 6 1  Southern Rhodesian Con

stitution . Soction 3 l ( l )  and Section 3 2 (1 )  of 

the i 960 and 19 6 3  Nigerian Constitutions respectrively 

provided that ’‘any person who alleges that ar.^ of 

the provisions of this Chapter has been contravened 

in any territory in relation  to him may ajjjjly to

8C9 ,

Ch. 21

(104) - S . 2 8 (1 )  Constitution of Zambia-

(105) - Ib id .

(106) - S . 28(5)-

(106a)- A ’hiembe^1 of a d iscip lined  force includes any 

person subject to the law regulating the 

d isc ip line  of that force - S„3 0 ( l ) ‘

(1 0 6 b )- A "d isc ip lin ed  force" means a naval , military 

or a ir  force , the Zambia Police Force or any 

other police force established by or under 

an Act of Parliament - ib id .

(106c)- S . 30(2).

(106d)~ S .30(3)-



the High Court” . The Rhodesian provision provided 

that any person who alleged that any of the provisions 

of the Declaration ''has "been or is being contravened 

in relation to him . . . . . . .  may apply to the High
( i o ? 1)

Court for r e d r e ss .i,v Unless given an extended

meaning, the Nigerian  provision required the contra

vention to take place f ir s t  before an application could 

be made to the Ili-jh Court!10^  The Rhodesian ' 

provision , on the other hand, did not provide for 

an action on an anticipated violation  of a person’ s 

rights. This made its scope narrower than that of 

the Zambian provision. Under both the Nigerian 

and Rhodesian provisions there was, however, no 

doubt that the court wuuld entertain an application 

based on an anticipated violation  of a person 's  

right i f  the v io lat io n  was to involve inhuman punish

ment or degrading treatment. The court could not

(107) - See Maluleke v. Minister of Law and Order &

Another , 19 6 3  (4 )  S .A . 206 ( S . R . ) at 214 , 

where '.)oa ".le C; j „  stated that the provision 

did  not confer a general right of action to 

"any member of the Public : the Declaration

envisages relie f  for particular grievances .”

(108) - See Eze jio fo r , o p .c i t . , where the author

expresses the opinion that an applicant 

had 11 sufficient  interest i f  he was in 

imminent danger of coming into conflict 

with the law or if  there was real or 

indirect interference with his normal 

business. 11 See also Naish , in The Lawyer 

(A p r il ,  1 9 6 3 ) PP. 31-34, at p. 3 4 ,  where 

he expressed the opinion that an individual 

should have locus standi if  in the Court’ s 

view he reasonably apprehended the likelihood 

of his  coming into conflict with the law at 

some future date. Given the interpretation 

by Ezejiofor  and N aish , the Nigerian  pro

vision  would have the same effect as that of
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38 wait un til  the punishment or the degrading treatment-

had been in flic ted ^10^

Only a few cases have been decided on the 

Zambian Declaration, In  these cases, particularly  

Feliya Kachasu v. A t t o r n e y - G e n e r a l • (the 

most controversial case so far  decided under the 

Declaration) the judges have shown a willingness 

to take .into account, i f  relevant, the decisions - 

of foreign  courts. In  Kachasu1s C ase , the Court 

considered American, Indian and Nigerian cases.

In  doing so, Blagden C .J .  did not, however, forget 

the words of Lord Radcliffe  in the Privy Council 

that "it is in  the end the wording of the Constitution 

its e lf  that is to be interpreted and applied , and

(109) - In  Gundu and Sambo v. Hayward and Bosnian NN.O

A .D , 97 /^5?  a Rhodesian Case, applicants 

who had been sentenced to death under S . 37 (1 )  

of the Lav/ and Order Maintenance Act, 

instituted action to present their  execution 

on the grounds that it would be in contra

vention of S . 6 0 (1 )  of the Constitution, 

(prohibiting the subjection of a person to 

torture or to inhuman or degrading punishment 

or other treatment). The Court rejected 

the application  on the grounds of lack of 

jurisdiction  (having previously heard an appeal 

by the applicants and thereby exhausting the 

jurisdiction  conferred upon it by Section 71 

of the Constitution) but did  not question 

whether a person sentenced to death could 

apply to the Court to test the law before he 

had actually been executed, Palley thinks iz  

could be argued that a person ’ s rights in  a 

case of this nature are already infringed by 

. the passing of such a sentence - o p .c it . ,

p. 586.

( 1 1 0 ) - 19 6 7 / H P / 2 7 3 ■

Ch.21 •

i
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jch, 21

39 this wording can never he overridden by the extraneous

principles of other Constitutions which are not 

explicitly  incorporated in  the formulas that have 

. been chosen as the frame of this C o n s t i t u t i o n ! ^

B. Contents of the Declaration 

The Zambian Declaration of Rights is contained 

in Chapter I I I  of the Constitution headed "PROTECTION 

OP FUNDAMENTAL RIGHTS AND FREEDOMS OF THE INDIVIDUAL" 

It  opens with a preamble which reads:

"Whereas every person in Zambia is entitled  to 

the fundamental rights and freedoms of the 

in d iv id u a l ,  that is to say the r ight , whatever 

his  race, place of orig in , p o lit ica l  opinions, 

colour, creed or sex , but subject to respect 

the rights and freedoms of others and for 

the public interest to each and a ll  of the 

follow ing , namely -

(a) l i f e ,  l iberty , security of the x^erson 

and the protection of the law;

(b) freedom of conscience, of expression, 

and of assembly and assooiat ion^, and

(c) protection of the privacy of hi.*& 

home and property and from, deprivation 

of property without compensation,

the provisions of this Chapter shall have effect 

for the purpose of affording protection to 

those rights and freedoms subject to such lim i

tations of that protection as are contained in 

those provisions , and being limitations 

designed to ensure that the enjoyment of the 

said rights and freedoms of others or the 

public intorest','

This preamble is  part of the Declaration and, is 

therefore, enforceable!11-  ̂ It  summarises the 

rights that are defined in detail  later in the Chapter, 

It  can be seen that the preamble makes the rights

(111) - Adegbenro v. Akintola ( 1 9 6 3 ) A .C .  614 , at

6 3 2 , The case was an appeal from Nigeria . 

Blagden C ,J .  used these words after  consider

ing a long l is t  of foreign cases - see p * l l  

of the Kachasu Case ’ s judgment.

(112) - S . 13 Constitution of Zambia.

(113) - S. 28(1).



as contained in  the Declaration open to a ll  persons 

and not just to citizens  only. The words "every 

person in  Zambia" should, however, be restricted  

to those persons who are in the country legally .

Certain r ights , as w il l  be seen below, are not extended 

fully  to non-citizens.

(1 ) Right to L ife  

A person cannot be deprived of his  l i fe  intention

ally  except where such deprivation is in execution of 

a sentence of a court passed against him in  respect 

of a criminal offence under a law in force in Zambia 

However, subject to any l ia b i l i t y  fo r  contravention 

of any other law respecting the use of force , a person 

is  not regarded as having been deprived of his l i fe  

in  v iolation  of this right i f  he dies as .the result of 

the use of force in  such a manner as is reasonably 

ju st ifiab le  in  the circumstances (a) for the defence 

of any person from violence or for the defence of 

property; (b) in  order to effect a lawful arrest or 

to prevent the escape of a person lawfully detained;

(c ) for the purpose of suppressing a r io t ,  insurrection 

or mutiny; (d) in  order to prevent the commission 

by that person of a criminal offence; or if  he dies 

as the result of a lawful act of war,

The content of this right is similar fco that of 

similar rights in Constitutions of other Commonwealth 

cou ntries !11^  Its  weakness is that while a person 

may not be deprived of his  life  save in accordance with 

the law , there is no restriction  as to the laws which 

may carry a death penalty. The right can, therefore, 

seriously be impaired by the Legislature enacting

(114) - S . 1 4 ( l ) ‘

(115) - S . 1 4 (2 ) ,

(116) - See, e . g . ,  the Constitutions of Uganda (.Art. 9)

Malta (S .34 )>  Mauritius ( s . 4)-



laws imposing the death penalty for offences that 

should appropriately he punished by imprisonment )

(117) - S. 37 of the Rhodesian Lav; and Order Maintenance 

Act is good example of such legislation .

The section imposes a mandatory death penalty 

on a y person who is found guilty of using 

or attempting to use , without lawful excuse 

(the proof of which lies  on h im ) , any 

inflammable liquid  (e .g .  petrol, bon-ine , 

p a r a ff in ,  methylated sp irits) or explosive 

for  tho purposes of setting on fire  or causing 

damage or injury to any person, b u ild in g ,  

structure, vehicle , v esse l ,  aircraft or r a i l 

way engine, carriage, van or truck if  (a) the 

offence was committed againrt a person;

(b) in  respcct of a residential fcuildiXig or 

structure not owned, occupied or leasea by 

the o ffe 2idi..r 7 whether thsre wac a person or 

not in tho building  or structure at the t:lro of 

the commission of the offence; or (c) in 

respect of any residential  building  or fjtrun'vw 

owned, occupied or leasea by tne person con

victed of the offence , or any building  or 

structure not used for residential purposes, ox 

any veh ic le , vessel , air-craft or railway 

engine, tender, carriage , van or truck, in 

which a person was present at the time of the 

commission of the offence whether the offender 

knew of such presence or not, The Court may 

impose a sentence of imprisonment where a 

person is under the age of 16 or is a woman 

with child  of a quick child  or where th° person 

although over 16 has not attained the age of 

19 in which case it may impose the death 

sentence or imprisonment of up to twenty 

years. In  R .V . Mapolisa, ( 1963) R.and N 808 

the f i r s t  case decided under the section 

(it  was then Section 33-A) the accused had 

attempted to set on f ire  & dwelling house by 

using petrol. The act resulted ir only slight 

damage to the carpet. Had ha been tried  for 

the common law offence of arson, he would have 

probably got away with a moderate sentence of



(117 ) - Continued:

imprisonment. The accused was, in  accordance 

with the law sentenced to death. An appeal 

was made to the privy Council (P .C .  Appeal 

No. 19 of 1964) hut the applicant lost it . 

Later he was reprieved.
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43 The position  in Cyprus provides a "better safe

guard to the right to l i f e .  After stating that 

l i fe  can only be taken in execution of a sentence of 

a competent court following conviction on an offence 

for which such penalty is provided by lav/, the 

provision adds that a law may provide such a penalty 

"only in cases of premeditated murder, high treason, 

p iracy , jure gentium and capital offences under 

military la w ."

2. fright to Personal Liberty  

No person may be deprived of his  liberty  except 

in  accordance with the la w !1 1 -̂  A person may, how

ever, be deprived of his liberty  - (a) in execution 

of the sentence or order of a court (whether 

established for Zambia or some other country) in 

respect of a criminal offence of which he has been 

convicted; (b) in execution of the order of a court 

of record punishing him for contempt of that court 

or of a court inferior  to i t ;  (c) in execution of 

the order of a court made to secure the fulfilment 

of any obligation  imposed on him by law; (d) for the 

purpose of bringing him before a court in execution 

of the order of a court; (e ) upon reasonable sus

picion of his  having committed, or being about to 

commit a criminal ofience under the law in  force 

in  Zambia; ( f )  under the order of a court or with 

the consent of his  parent or guardian, for his  education 

or welfare during any period ending not later than 

the date when he attains the age of eighteen years;

(g) for the purpose of preventing the spread of any 

infection  or contagious d isease ; (h) in the case of 

a person who i s ,  or is reasonably suspected to b e ,  of 

unsound mind, addicted to drugs or alcohol, or a 

vagrant, for the purpose of his care or treatment or 

the protection of the community; ( i )  for the purpose 

of preventing the unlawful entry of that person into 

Zambia or for the purpose of restricting that person 

while he is being conveyed through Zambia for  tho

816

(118) - Article  7 of the Constitution.

(119) - S . 1 5 (1 )  Constitution of Zambia.
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44 purpose of his  extradition or removal as a convicted

prisoner from one country to another; ( j )  to such 

extent as may he necessary in  the execution of a 

lawful order requiring that person to remain within  

a specified  area or to such extent as may he reasonably 

justifiab le  for the taking of proceedings against 

that person relating to the making of any such order, 

or to such extent as may be reasonably justifiable  

fo r  restraining that person during any v is it  that 

he is permitted to make to any part of Zambia in 

which, in  consequence of any such order, his presence 

would otherwise be u nlaw ful!1 *^)

The right is seriously curtailed by the President ’ s

power to detain or restrict  persons without trial

during a state of public emergency or a state

threatening a state of public  emergency. Section

2 9 (l )  of the Constitution empowers the President

to declare at any time by proclamation in the Gazette

that a state of public emergency exist s ^ ^ a ) or

that a situation  exists which , i f  it  is  allowed to

continue, may lead to a state of public emergency!

Once the declaration has been made the Constitution

permits derogation from fundamental rights and

freedoms and tho taking "o f  measures for  the purpose

of dealing w ith  any situation  existing or arising
.(i 2 2 )

during that period; ' No such measure is held to 

be in  contravention of the Declaration "unless it is 

shown that the measures taken exceeded anything which; 

having due regard to the circumstances prevailing at 

the time, could reasonably have been thought to ^e

required for the purpose of dealing with the situation

. . . „(.122a)
m  q u e s t io n ;v '

One of two Ordinances, depending on whether the 

declaration is  one of a state of public emergency or 

of a situation threatening a state of public emergency, 

comes into effect  together with the declaration. I f  

the declaration is one of a state of public emergency,

ph. 21

(120) - I b i d . 

(120a)- S . 2 9 ( 1 ) (n ) .

(121) - S . 2 9 ( 1 ) (b ) .

(122) - S . 26. 

(122a)- Ib id .



the provisions of the 3nergency Powers Oidirna A -'1'*’ jS 

ai4 brought into effoct^1  ̂ i f  the cleciPi-f>tio:t is 

one of a situati .n threatening a state of public 

emergency, tne provisions of the Preservation of (i^< 

Public Security Ordinanci^^^) are brought into effect. 

The Emergency Powers Ordinance empowers the Pr^siden^ 

to make such regulations as may appear to him 

necessary or expedient for securing the public oafety, 

the defence of the Republic , the maintenance of public 

order and the suppression of mutiny, rebellion  and 

riot and for the maintenance of supplies and services 

essential to tho l i fe  of the c o m m u n it y ^ ^ )  Such 

regulations may make provision for the detention of 

persons without t r i a l l ^ ^  Regulations made under 

the Ordinance and any orders or rules made under 

the regulations have effect notwithstanding anything 

inconsistent in any e n a c t m e n ^ ^ )  Any enactment 

inconsistent with a regulation , order or rule is of 

no effect to the extent of the inconsistence as long 

as the regulation , order or rule is in o p e r a t i o n ^ ^ '

The Preservation of Public Security Ordinance a2so 

empowers the President to make regulations for  the 

preservation of public s e c u r i t y ^  "Public  security” 

is defined as including the securing of the safety of 

persons and property, the maintenance ox' supplies and 

services essential to the l i fe  of the community,, 

the prevention ana suppression of mutiny, rebellion 

and concerted defiance o f ,  and disobedience to , the 

law and lawful authority and the maintenance of the 

administration of j u s t i c e ^ T h e  regulations 

may provide for tho detention of persons without 

t r i a l ^ ^ ^ )  In  pursuance of powers under this

(123) - Cap. 268

( I 2I4-) - See S. 3 (1 )  the Ordinance.

(125) - Cap. 265

(126) See S . 3 ( 1 ) of the Ordinance.

(127) - S . 3 ( 1 ). The regulations must be approved or

extended by a separate resolution at tbo same 

time the emergency is approved or extonaed by 

the National Assembly - S . 5.

(128) - S .3 ( 2 ) ( a ) c

(129) - S . 4 '  (132) - S,

(130) - I b i d . (133) - 3 .3 (3 ) *

(131) - S . 3 (2 )  of the Ordinance
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i 46 Ordinance the President made two sets of regulations

in 1 9 64 - the Preservation of Public Security 

Regulations^1^*-) and the Preservation of Public 

Security (Detained Persons) Regulations!1-^)

Only the former regulations are relevant here,

The latter  are concerned with the administration 

of detention centres and the conditions of detainees.

The regulations come into effect  with the Ordinance 

and can be amended or repealed. Regulation 31A$l) 

of the Preservation of Public Security Regulations 

provides that whenever the President is catisfied  

that for the purposes of preserving security it is 

necessary to exercise control over any person, he 

may make an order for the detention of such a person.

A police officer of or above the rank of Assistant 

Inspector may also , without a warrant, arrest any 

person in respect of whom he has reason to believe 

that there are grounds which would justify  his djaention 

and cause him to be detained for up to twenty-eight 

days pending a decision on whether a detention order 

should be made against him !1-^'

A person detained or restricted under any of tho 

provisions given above must as soon as is practicable 

and, in any case , not more than fourteen days after 

the commencement of his detention; be fui^iehed  v*.1 

a statement in  writing  in a language hu understands 

"specifying  in detail  the grounds upor which he is 

detained'.'(^37 ) ^  notice must le  published in the

Gazette w ithin  one month stating why the person has 

been detained and giving the provision of the law 

under which he has been d eta in ed ;1" ^ )  The d eta ineeJs

(131+) - G/N 375 of 1964

(135) - G/N 412 of 1964'

( 1 3 6 ) - Reg. 31A ( ^ ) t Such a person must, however,

be released even before a decision has been 

made i f  the police officer  concerned finds  that 

there are no grounds to justify  bis  detention,

(137) - S .2 6 A ( l ) ( a )  of the Constitution,

(138) - S. 26a ( 1) (b)-

h. 21



bl  case, i f  he so requests, must he reviewed hy an

independent and impartial tribunal not less than

one year of his detention and thereafter at intervals 
(139) '

of one year; The tribunal is presided over

by a person appointed by the Chief Justice and who 

is or is qualified  tc be a judge of the High Court!1^ )  

The detainee is entitled  to reasonable fa c i l i t ie s  to 

consult a legal representative of his  own choice to 

make representat ons for him and to appear in  person 

or through his representative to argue h is  case before 

the tribunal

The d eta in ee ’ s efforts to get freed and the 

tribunal 's  recommendations that he be freed may, 

however, end in  vain  for the authority making the 

order is not b ;und Ly the t r ib u n a l ’ s recommendations. 

Section 26a ( 2) of the Constitution^1^ )  provides 

that "the tribunal may make recommendations to the 

authority by which it was ordered concerning the 

necessity or expediency of continuing his (the 

restrictee ’ s or d eta in ee 's )  restriction^cLetention 

b ut , unless it is otherwise provided by law, that 

authority shall nut be obliged to act in accordance 

with any such recommendations.If This makes the 

tribunal of very l itt le  value since the authority 

who is  the author of the detention order, is the 

f inal  judge on whether the detention or restriction  

should continue or not. Having made the decision  

to detain or restrict  the person, it  is unlikely  

that the authority would revoke the order as a result 

of recommendations by the tribunal unless the tr ib unal 's  

enquiry has produced evidence of mistaken identity  

or facts  or other evidence which would make the

(139) - S .2 6 A ( l ) ( c ) .  See also Reg. 31A(8) Preservation

of Public Security Regulations.

(140) - S . 2 6 A ( l ) ( c ) .  See also Reg. 3 1 A (7 ) (a )

Preservation of Public Security Regulations, 

(ll+l) - S. 2 6A (i )  (d) and (e ) .  The detainee is not, 

however, entitled  to representation at 

public expense - S ,2 6 A (3 ) .

(li+2) - See also ::eg. 31A (9) Preservation of Public 

Security Regulations.

Ch. 21 820



continuation of the detention order insupportable.

In  subsequent reviews , however , the tribune?- ' s 

recommendations c^uld have greater influence,.

The powers to detain persons: without trial  

durang periods of public emergency ar* found in 

the Constitutions of most of the newer member 

states of the Commonwealth.^^) The wording of 

the provisions is very similar and so are the f a c i l i t ie  * 

provided for the review of detainees ' cases.

There is no case law yet in Zambia arising  from 

the right of personal liberty. A considerable 

number of persons have, however, been restricted or 

detained from time to time since 1964  as a result of 

the existence of a declaration of a situation threatan- 

ing a state of public e m e r g e n c y . ^ a  few Indian 

cases arising  from detention or restriction  orders 

which would be relevant in  Zambian Courts may, however, 

be discussed here, India has a detention law 

which authorizes detention of persons without there 

being a state of emergency. Article  2 2 ( l )  and (2) 

of the Constitution protects the liberty  of the 

person but subarticle (3 ) of the same Article excepts 

from that protection enemy aliens  and persons arrested 

or detained under any law providing for preventive 

detention. Subarticle (4) provides that no l^w 

providing for preventive detention shall authorize 

the detention of a person for a longer period than 

three months unless an Advisory Board consisting of 

persons who are , or have been , or are qualified  to 

be appointed a s , judges of the High Court has reported 

before the expiration of the three months that there

(143) - See, e , g , , the Constitutions of Uganda (A r t ,2 1 (b )

and ( 7 ) ) j  Kenya ( s . 2 7 ) ;  Botswana ( S . l 6 ) ;  

Swaziland ( S , l 6 ) ;  Ghana (A r t .2 7 ) ;  Trinidail 

and Tobago (ss , 4  and 7 ) ;  Malaysia (A r t ,5 1 ) ;  

Mauritius ( S , l 8 ) ,

(144) - Among those who have been restricted are

Mr. Halumino Mundia, the Deputy leader of 

the opposition African  National Congress and 

Alice Lenshina, leader of the now banned 

Lumpa Church. Mr. Mundiya was later released 

after  winning a parliamentary seat.
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49* is in its opinion sufficient  cause for such

detention !1^ )  The authority making the detention 

order is required as soon as may be to communicate 

to t e detainee tho grounds on which the order has 

been made and tc .fford him the earliest opportunity 

of making representations against the order 

The authority i s f however, not required to disclose 

facts which it considers to be against the public 

interest to d is c l o s e ;1^ 7 ) Significant differences 

occur between the Zambian and Indian provisions 

on the information the authority should disclose 

to the detainee. The Indian  provision requires 

the authority to disclose the grounds on which the 

order is made without saying that this should be 

done in detail . The Zambian provision requires 

the grounds to Le specified in detail . The Indian 

provision distinguishes between grounds and facts 

and permits the authority to withhold facts  which 

it considers to be against the public interest to 

disclose. In  Domba.v v. A tma Ram^1^ )  It  was 

pointed out that information that a person attended 

meetings and made speeches at such meetings f e l l  

under the category of "fa c t s "  while the conclusion 

from them that he v/as engaged or likely  to be engaged 

in promoting sabotage on railway property in Greater 

Bombay was a "ground". The Zambian provision does 

not distinguish  between facts and grounds. I f ,  

therefore, the term '''grounds11 in the provision is 

interpreted as including " f a c t s " ,  then the President 

is required to specify such facts in detail .

While detaining a person is a purely executive 

matter, the executive authority must comply with  

the Act or regulation authorizing the detention i f  

the courts are to be excluded from interfering with 

the Order. The Indian cases following show how

(145) - Parliament is empowered to pass a law

prescribing  cases or circumstances under 

which a person may be detained for  a longer 

period before getting the opinion of the 

Advisory Board - Article  2 2 ( 7 ) (a ) ,

(146) - Article  22 (5 )

(147) - This means he cannot withhold grounds,

(148) - A . I .R .  (1951 ) S .C . 157.

C h ,21
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50. the courts would not hesitate to interfere with a

detention order i f  certain  requirements are not 

met.

The purpose of the Indian  Preventive Detention 

.Aat is to prevent persons acting to the prejudice 

of the security of India or of a state or the 

maintenance of public orcfer, essential supplies 

or services. In  Sodhi Shamsher Singh v. PepjU^ ^ 3 -8 

persons were detained on the ground that they had 

distributed pamphlets accusing the Chief Justice 

of Pepsu in abusive and f i lth y  language for  partiality  

in the selection of jud ic ia l  officers and in his 

determination of cases. The Supreme Court held 

that while such conduct might undermine the 

confidence of the public in the administration of 

justice , it could not be said that the security ')f 

the State or the maintenance of public order had 

been endangered. The detention order did net 

conform to the statute.

In  Bombay v. ^tma a person wa3 detained

on the grounds that he was engaged or like~.y to be 

engaged in promoting sabotage on railway prcre-ty 

in Greater Bombay. The detainee impugned the grounds 

as too vague to enable him to make representation 

and f ile d  a hahuns corpus application . ^be 

Government supplied supplementary grounds but r.he 

High Court refused to consider them and the detainee 's  

application was grafted. On appeal the Supreme 

Court held : that the grounds must be in existence

when the order is made; that while the court could 

not enquire into the question whether the grounds 

were sufficient to justify  the order, it could consider 

whether they were so vague and indefinite  as not 

to enable the detainee to exercise his  right of 

making a representation at the earliest  opportunity; 

that the grounds must disclose suffic ient  informa

tion for this purpose. The court algo pointed out 

that if  the grounds were additional conclusions of

(148a) - A . I .H .  (1954) S .C . 276.

(149) - (supra).

Ch. 21
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51 fact  to support the satisfaction the authority must

have that the detention order was necessary before 

making i t ,  then it was an infringement of Article 

2 2 ( 5 ) ,  "but that it would not he an infringement if  

the information was on particulars of facts indicated 

in  the original order. Such information c:>uld "be 

given provided the detainee had not been prevented 

from making his representations at the earliest 

opportunity.

! n Ram Singh v. Delhi (-^0) grounds on which 

a detention order v/as made were "that your speeches 

generally in the past , and particularly  in August,

1950 , at public meetings in D e lh i ,  have been such 

as to excite disaffection  between Hindus and Muslims 

and thereby prejudice the maintenance of public 

Order". It  was contended that these were vague 

grounds. The Supreme Court, however, held that 

it was not necessary to indicate the objectionable 

passages in the speeches. If  the time, the place 

and the general nature and effect were indicated 

so as to enable the detainee to make his represent

a tio ns , that would be su ffic ient . This statement 

should be compared with the Zambian provision which 

requires the grounds to be specified  in  detail .

l n Re Lakshrainara.yan^ ^ 1 ) the court held that 

the grounds furnished must be relevant. There 

must be a logical connection between the grounds 

furnished and the professed purpose of the order 

of detention. In  this case the court held invalid  

an order made for the expressed purpose of preventing 

the person concerned from acting to the prejudice 

of public order and safety in  Madras, based on the 

grounds that the detainee was secretly sending 

explosives to Hyderabad.
( 1^ 2 )

In  Da.yanand v. State. ' it  was held that the 

order must be made bonafide . I f  the grounds furnished 

do not exist or are not those on which the order 

is based or i f  there has been lack of due care and 

caution in collecting  the grounds or making the

(150) - A . I .R .  (1951) S .C . 270-

(151) - A . I .R ,  (1950) Mad. 266,

(152 )  - A . I .R .  (1951 ) Pat. hi.

21
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52. Order so that the order is not based on materials

of rationally probative value , the order, the court 

held , would be set aside.

I f  circumstances arose in Zambia similar to 

those in the Indian  cases given above, it can be 

presumed that the courts would not hesitate to 

intervene. .'is the Chief Justice  of Rhodesia 

(S ir  Hugh Beadle) said in  Maluleke v; Minister of 

Law and another!  ̂ where wide delegated powers 

are conferred uthe legislature must have intended 

that when the Minister exercised his  powers he would 

observe the Constitution and exercise the powers 

delegated to him lawfully and not u n la w fu lly .”

I f  he fa i l s  to act lav/fully the courts w ill  intervene 

It  should be noted that the declaration of an 

emergency does not suspend the Declaration of Rights. 

It  merely permits certain acts not normally permitted

(3) Protection from Slavery and 

Forced Labour 

A person cannot be held in slavery or servitude 

or required to do forced labour!1^ )  Forced 

labour does not, however, include: (a) any labour 

required in consequence of a sentence or order of 

a court; (b) labour required of any person while 

he is  lawfully detained which, although not 

required in consequence of a sentence or order of 

a court, is reasonably necessary in the interests 

of hygiene or for the maintenance of the place at 

which he is detained; (c) any labour required of 

a member of a discijplined force in pursuance of 

his duties as such or, in the case of a person who 

has conscientious objections to service as a member 

of a naval, m ilitary  or a ir  force , any labour that 

the person is required by law to perform in place 

of such service; (d) any labour required during 

a period when the country is at war or when a

(153) - 1963 (4 ) S.;». 206 (S .R . ) at 211. See also

Nkomo and Others v. M inister of Justice 

and Others . 1965 (1) S .A . 498 ( S . R . A . D . ) 

at p. 503-

(154) - S . 1 6 (1 )  and (2) Constitution of Zambia.

. 21



826

53. declaration of a state of public emergency or a

situation threatening a State of public emergency 

or in the event of any other emergency or calamity 

that threatens tho l i fe  and well-being of the 

community to the extent that the requiring of such 

labour is reasonably justifiable  in the circumstances 

of any situatiun arising  or existing  during that 

period fop the purpose of dealing with the situation; 

or (e) any labour reasonably required as a pert of 

reasonable and normal communal or other civic 

obligat io n s !1^ )

Protection from slavery or servitude and forced 

labour is found in most Constitutions which 1±'?.ve 

a Declaration of b l i g h t b u t  it is a poor’ 

source of case lrw.  No case law has yet ariren 

in Zambia under the prevision.

(4) P rotection from Inhuman Treatment

In fl ic t in g  of torture or inhuman or degrading
( i57'j

punishment or other treatment is forbidden. ^ '

The prohibition  does n ^ t , however, apply in  casfcj 

where any law authorizes punishment of any descrip

tion that was lawful in  the former Protectoraiif of 

Northern Rhodesia immediately before tv-e coming into 

force of the Constitution!1" ^

Prohibition  against cruel and unusual p^niari- 

ment has its origin in clause 10 of the Engl-.sh 

B ill  of Rights of 1689. The United Sta te s ’ Eignth 

Amendment which forbids cruel and unusual punishment 

was derived from this c lause !1 ^ )  V/hat is cruel and

.21

(155) - S . 16 (3 )

(156) - See, e . g . ,  Constitutions of Sierra Leone

(S . 1 5 ) ;  Mauritius ( S . 6 ) ;  U ganda(Art .11}

Malta ( 3 . 3 6 ) ;  Kenya ( S . 1 7 ) ;  Cyprus

(A r t .1 0 ) ;  India (A r t .2 3 ) ;  Malaysia (A r t .6 )

(157) - S . 17 (1 )  Constitution of Zambia.

(158) - S . 1 7 (2 )  '

(159) - "Prohibition  against che Y/anton in flict io n

of pain has come into our law from the B ill  

of Rights of 1688" - Louisiana ex rel Francis 

V. Resweber , 329  U .S .  459  (19 47 ) .



unusual punishment has not been precisely defined 

in the United S t a t e s a n d  it is unlikely that 

torture, inhuman or degrading punishment would be 

precisely  defined in Zambia.

The provision has not yet produced any case 

law in Zambia. Even in  the United States it has 

proved a poor source of case law. The leading 

case in the United States on the provision is 

Louisiana ex re .l..,Pranc_i_s. v. JReswebejpi1 61)

A young negro was sentenced to death for 

murder in Louisiana. When he was placed in  the 

electric cha ir ,  death did not result because the 

chair was defective and did not work when 

switched on. Francis challenged a second attempt 

to execute him on the grounds that it amounted to

(160) - Tresolini thinks "some of the cruel and

degrading punishments which the Eighth 

Amendment obviously bans include beheading 

and quartering, dragging through the streets 

to the place of execution, disembowelling 

a l iv e ,  burning at the stake, mutilation 

by cutting off hands or ears , and the use of 

many barbarous forms of torture .!f - op. c it . , 

p. 624.4 . Someof these punishments were some

times in flicted  in  England when the Bixl 

of .Rights was enacted in 1689 .

These examples mentioned by Tresolini 

refer  to methods of punishment which the 

Eighth Amendment at the time of its enact

ment was intended to prohibit. But it 

must be remembered that the words "cruel 

and unusual" set a variable standard.

Today’ s norms d if fe r  from those of yesterday. 

Some forms of punishment which were permitted 

when the Eighth Amendment was adopted are 

no doubt now prohibited . Abolitionists  

argue strenuously that the death penalty 

must today be considered cruel and unusual 

punishment. This argument may eventually 

prevail .

(161) - 329 U .S .  459 (1947)
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55. double jeopardy or cruel and unusual punishment.

The court rejected the argument, Justice  Reed 

stating in part of his judgment:

"The cruelty against which the Constitution 

protects a convicted man is cruelty irhe./’ent 

in the method of punishment, not the 

necessary suffering involved in any method 

employed to extinguish l i fe  humanely. The 

fact that an unforeseeable accident 

prevented the prompt consumation of tho 

sentence cannot, it seems to u s ,  add an 

element of cruelty to a subsequent 

executio n ." ^

The same reasoning was followed in the Rhodesian 

Appellate Division  when Gundu and Sambo v. Wayward 

and Bosman came before it undei Section

6 0 ( l )  of the 1961 Constitution which prohio '.tod in 

words identical to those of the Zambian provision 

the in f l ic t io n  of torture, inhuman or degrading 

punishment or other treatment. The applicants 

had been sentenced under section 33-A (now section 3 7 ) 

of the Law and Order Maintenance Act which imposed 

a mandatory death penalty for offences which until 

the enactment of the section carried no death penalty. 

They challenged their sentences as being nhunan 

and degrading. The Court, however, held  that Section 

6 0 ( 1 ) related  only to k in ds , types or methods of 

punishment or treatment which are in themselves 

inhuman and degrading and not to the severity 

quantum or appropriateness of a punishment under 

particular circumstances. It  followed Louisiana 

ex rel . Francis v. Resweber and The Terri bery 

v. Ketchum^1^ ^ b u t  rejected the majority decision 

in Weems v. The United States . The Terr i tory

v. Ketchum is a Phillippine  case decided or a

.21

(162) - Francis v/as later executed. An interesting

case history of the Francis Case is found in 

Prettyman J r . , Barret Death and the ̂ Supreme 

Court (New York, Harcourt, Brace and World, 

1961) pp. 90 - 128.

(163) - Judgment No. A .D .  97 /65

(164) - 10 N.M. 71C

(1 6 5 ) - 217 U .S .  349.
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56 provision identical to the Eighth Amendment of the

United States Constitution. The Court held in 

that case that the provision only prohibited the 

legislature or the Judiciary  from in fl ic t in g  cruel 

bodily torture. I f  this view is correct,, it  coaid 

produce interesting  results by having cases where 

a death penalty imposed for a minor offencc would 

be considered not inhuman or degrading and, therefore, 

constitutional while a public flording would be
(166)

unconstitutional bccause of its  degrading character; } 

The correct approach should be to interprete the 

word "punishment1' as incorporating a reference uj the 

offence in  respect of which the punishment ic being 

i n f l i c t e d ^ ^ )  Regard should be paid to the relation

ship between the offence and the degree of purisms.!it 

imposed - i . e .  whether the punishment is excessive or 

commensurate to the offence. For instance, imp^r-iJ on 

of the death penalty for a tra ffic  offence such... 

as fa ilure  to observe a stop street, would amount + ~> 

inhuman punishment. .In  the Gundu and S?mbo Cz rSl'

Lewis A .J .A .  observed that the lav/ under c:.>ni?iter

ation ( S . 3 7 ( l ) ( c )  of the Law and Order Mr. Jut 9" nice 

Act) could result in cases "where the deatxi scrtouc^ 

would be so disproportionate to the offence as fu 

shock the public f e e l i n g . " He wab the

opinion that in  a wider sense (than the words were 

used in Section 6 0 ( l ) )  the sentence, though not 

necessarily  degrading -per se . might become inhuman 

or degrading if  it vras excessive in relation 

the offence for which it was prescribed.

h* 21

(166) - See P a l le y y o p .c i t . , p. 598.

( 1 6 7 ) - I b i d .

(168) - At p . 17.
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57 (5 ) Right to Property

No person may be dispossessed of his property 

or deprived of any interest in or right over ijropor'o.v } 

of any description except under an Act of Puri uner.t 

which provides for payment of compensation fo r  ^he 

property or interest or right to be taken possession 

of or acquired!

Property may be taken compulsorily where a law 

makes provision for the taking of possession or 

acquisioion of such property ( l )  in satisfaction  

of any tax , rate or due; ( 2 ) 'by way oi penalty 

for  breach of the law, whether under civil! process 

or after  conviction of an offence; (3 ) ae an 

incident of lease , tenancy, mortgage, charge, l>irH 

of sale , pledge or- contract; (4 ) in the execution 

of judgments or order s of a court; (5) for ttx? 

purpose of its administration, care or custody on 

behalf of and for the benefit  of the person entitlr.i 

to the benefic ia l  interest therein ; (6) b;y n^y of 

vesting of enemy property or for the pux oos t 

the administration of such property; (7 )  1-rr the 

purpose of - ( i )  the administration of the pi-:pertv 

of a deceased person, a person of unsound irJ ni or 

a person who has not attained the age of eighteen 

years, for the b n efit  of the persons entitled  

to the b en efic ia l  interest therein; ( i i )  the -uiniu- 

istration  of the property of a person adjudgec. i 

rupt or a body corporate in liquidation , for the 

benefit  of the creditors and other persons entitler1} 

( i i i )  the administration of the property of a person 

who has entered into a deed of arrangement for t.Le 

benefit  of his  creditors; (iv )  vesting rf any pj-opj, -v 

subject to a trust in persons appointed trvs+eee

by an instrument or a court; (8) in conseuuencc 

of any law relating to the limitation of actions*

(9) - in terms of any law relating  to abandoned* 

unoccupied, unutilised  or undeveloped land, as 

defined in such law; (10) in terms of any la^ relate n*- 

to absent or non-resident owners, as drfi^eu  in 

such law, of any property; ( l l )  in terms cf any

.21

(169 ) - S . 18 (1 )  Constitution of Zambia as repealed 

and replaced by Act 33 of 19&9.
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58 law relating  to trusts or settlements; (12) ‘by

reason of the property in  question being in a 

dangerous state or prejudicial  to the health or 

safety of human beings , animals or plants;

(13) as a condition in connection with  the granting, 

of permission for the u t il is a t io n  of that or r-'-ber 

property in any particular manner; (14) for  the 

. purpose of or in c mnection with the prospecting 

for  or exploitation  of minerals belonging to 

the Republic on terms which provide for the respectivs 

interests of the persons affected ; (15) in 

pursuance of provision for the marketing of property 

of that description in the common interests of the 

various persons otherwise entitled  to dispose of 

that property; ( l 6) by way of the taking of a 

sample for the purpose of any law. (17) by way of 

the acquisition of the shares, or a class of shares, 

in a body corporate on terms agreed upon by the 

holders of not less than nine-tenths in value of 

those shares or that class thereof; (18) whore the 

property consists of an animal, upon its being found 

trespassing or straying; ( 1 9 ) for  so long as may 

be necessary for the purpose of any examination, 

investigation , t r ia l  or inquiry or, in the case of 

land, the carrying out thereon - ( i )  of work for 

the purpose of the conservation of natural resources 

■ of any description ; or ( i i )  of agricultural de^elop- 

ment or improvement which the owner or occupier of 

the land has been required, and has without 

reasonable and lawful excuse refused or f a i l e d ,  to 

carry out; (20) where the property consists of 

any licence or permit. (21 ) where the property 

is held by a body corporate established by law for 

public purposes and in which no moneys have been

invested other than moneys provided by Parliament.
f

(22) where the property is any mineral, mineral o il  

or natural gases or of any rights accruing by virtue 

of any t itle  or licence for the purpose of e'sarclr.rig 

for or mining any mineral or natural gases -

( i )  upon fa ilu re  to comply witjr any provision ox 

such law relating  to the t it le  or licence or to the 

exercise of tho rights accruing or to the develo.p~.~n.-: 

or exploitation of any mineral o il  or natural gaeer ; 

or ( i i )  in terms of any law vesting any such property

h. 21



or rights in  the ■. resident ( 2 3 ) for the

purpose of the administration or disposition  of 

such prorje'rty or interest or right by the President 

in implementation of a comprehensive land policy 

or of a policy designed to ensure that the statute 

law, the Common Law and the doctrine of equity 

relating  to or affecting  the interests in  or rights 

over land, or any other interests or rights, enjoyed 

by Chiefs and p ers .ns  claiming through or under 

them shall a p .ly  with substantial uniformity 

throughout Zambia^1 7 1  ̂ (24) in terms of any law 

relating to the forfeiture or confiscation of the 

property of a person who has left  Zambia for the 

purpose, or apparent purpose , of defeating the ends 

of justice!-1^ 2 )

.An Act of Parliament authorizing compulsory 

acquisition  of property must, inter a l ia  . ( i )  

provide that compensation shall be paid in money;

( i i )  specify  the principles on which the compen

sation is to be determined; ( i i i )  provide that 

the amount of tho compensation shall in default of

agreement to be determined by resolution of the
( 1 ~7 ^

National Assembly; ' Compensation determined 

by the National ..issembly cannot be called  in 

question in  any c ’urt on the grounds that such 

compensation is r .t adequate!'1^ )

The provisions against deprivation of property 

were invoked together with others in the important 

case of Jasbhai Umedbhai Patel v. The Attorne.y- 

GeneralT’* '^^  The applicant was charged before a

magistrates court with doing an act preparatory 

to the making of a payment outside Zambia, contrary 

to Regulation 0 cf the Exchange Control Regulations. 

1 9 6 5 ? and sect .on G of the Exchange Control A c t ^ ^ '

(170) - S ,1 8 ( 2 )  Constitution of Zambia as repealed

and replaced by Act 33 of 1969.

(171) - S . 1 8 (2 )  as amended by Act 44 of 1970-

(172) - 3 .1 8 ( 2 )  as amended by Act 58 of 1970-

(173) ~ S. 1 8 (3 )  as amended by .Act 33 of 19 6 9

(174) - S . 1 8 (4 )  ^  amended by Act 33 of 19^9.

(175) - HP/Con s t /R e f . 1 /1968  - Selected Judgment of

Zambia N o ,33 of 1 96 8 ,

(176) - C a p .2 7 6 .
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60 or, alternatively , attempting to export currency,

contrary to Regulation 17 (1 )  of the Regulations 

referred to, section 6 of the Act referred to and 

section 352 of tho Penal Code!1 7 7 ) The allegations 

against the accused were that "between 3rd and 10th 

May, 1968 , he had placed or caused to he placed 

in  the post 65 airmail envelopes for transmission 

outside Zambia each containing eight ten-kwacha 

notes (making a total of K . 5 ,2 0 0 ) .  Pour of the 

envelopes were seized  by a customs o fficer  in the 

post office  for examination. When the case came 

hefore a magistrate for t r ia l ,  counsel for the accused 

asked for reference of the matter to the High Court in 

terms of section 2o (3 ) of the Constitution on three 

grounds, one of which w as :"that  the opening, exam

ination and seizure of the postal articles  constitute 

a contravention of the Applicant's  right to protect

ion from deprivation of property as guaranteed by 

section 18 of tho Constitution11 ( 1^®) The a p p lican t ’ s 

argument was that his  property had been taken in 

v io lation  of Section 18. The State sought to justify  

its taking possession of the ap p lican t ’ s property 

under section 1 8 ( 1 ) ( a ) ( i )  and ( i i i ) ^ 1 7 -̂  that it 

was done in the interests of public safety or, 

a lternatively , that it was done in order to secure 

the development or u t il is a t io n  of that or other 

property for a purpose "beneficial to the community.

The court rejected the f ir s t  ground of justi

f ic a t io n ,  Magnus J .  stating :

" I t  could c .nceivably  happen that complete 

financial  anarchy might so weaken the 

economy that internal d isaflection  might be 

caused, leading to rioting  and c iv il  d is 

obedience. So might widespread unemploy

ment caused, say, by overpopulation. So

(177) - Cap. 6 .

(178) - This ground was added when the hearing began

before the High Court. Originally  the

matter had been referred to the High Court

on two grounds - Section 19 (v iolation  of

the a pplican t 's  right to privacy of property)

and section 22 (v iolation  of applican t ’ s right 
to freedom of expression). These two grounds 
w ill  be dealt with below.

(179) - This was before the section was amended by Act
33 of 1 9 6 9 .

Ch. 21



might prolonged drought which disrupted 

agricultural production. One might think 

of many things which could, ultimately, 

affect tho public safety. None of them 

would, however, have the quality  of 

proximitiness which would justify  involving 

this exception. Nor do I think that 

exchange control is suffic iently  proximate 

to public safety to warrant the present 

leg islation  being adopted " in  the interests 

of" public safety. Nor do I think that, 

when the exchange control legislation  was 

drafted , did the draftsmen have in mind that 

they were doing so in the interests of public 

safety , nor, f^r  that matter, did the Minister 

of finance have this in  mind in  approving the 

Regulati ons . 51

The Court, however, upheld the second ground 

of ju st ificat io n  in  these words:

"The nexus between this and exchange control 

i s ,  to my rnind, so clear that one c,.uld not 

reasonably argue to the contrary. I â n 

s a t is f ie d ,  therefore, that the taking of 

possession , so far as it affects Section 18 

was expedient for a scheme of exchange 

comtrol was designed in order to secure the 

development of the na tio n 's  financial

resources for a purpose beneficial  to the
. , .,(131) 

community. ’

The judge considered the criterion  underlying 

the exception - i . e .  that the taking possession 

or acquisition  of such property must be "necessary 

or expedient'’ . He came to the conclusion that 

under the circumstances it was not necessary for 

the State "to show that the taking of possession 

was necessary for the desired purpose, buc merely 

that it was expedients He adopted one of the three 

meanings given to the word "expedient" as an 

adjective in the Oxford English Dictionary - i . e .  

"conducive to advantage in general, or to a 

definite  purpose; f i t ,  proper or suitable to the

(180) - at p . 3 2 -

(181) - at p . 33.
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62 circumstances of the case " . He, however, narrowed

the defin itio n  to "conducive to the purpose" or 

"su itable  to the circumstances of the case" and 

came to the conclusion that the word ( i . e .  expedient) 

had a meaning far  short of those of "necessary" or 

"reasonably req u ired " .

The judge also considered whether -;he question 

before the court cjuld be answered under Section 

1 8 ( 4 ) .  He stated that if  the taking of possession 

was for one of the purposes listed  thereunder, and 

was, therefore, temporary, it would seem . . . . .  

unnecessary to show that the taking of possession 

comes w ithin  paragraph (a) of subsection (l)'.1^10^^

He did not think that Section 18 applied to the 

opening or examination of the letters for so long 

only as may be necessary for the purpose of any 

examination, investigation , trial  or inquiry.

Jasbhai Umedbhai Patel v. The Attorney-General 

is  the only case -f legal importance that has been 

decided in connccti n with section 18. There are 

stilly  therefore, several questions the courts must 

answer under the section. For instance, vLat amounts 

to "taking possession or acquisition  of pr :,perty"?

What is "adequate compensation"? What is "a purpose 

b eneficial  to the community"?

It remains to be seen whether the courts w il l  

answer these questions in the way they have been 

answered in  the United States and India . Witn 

regard to the f ir s t  question, taking possession cr 

acquisition  of property could be formal cr informal. 

Where the taking is formal no problems of interpre

tation arise . It is where the acts of the state 

are not formal or are not clear that d iff ic u lt ie s  

arise on whether a taking or acquisition  of property 

.. has taken jolace or not. This has led to a wide 

interpretati on of the taking of property in the 

United States. In  the United States v. D ickinson !1814^

C h .21  •

( 1 8 2 ) - at pp. 30-31

(1 8 3 ) - See above for provisions of paragraph (a)

of subsection (l )  of Section 18.

( 1 8 4 ) - 331 U .S .  745 (1947 )*



the Supreme Court stated that "property is taken 

in  the constitutional sense when inroads are made 

upon an owner's use of it to an extent that, as 

"between private owners, a servitude has been acquired 

either "by agreement or in the course of t im e ."^ 1^ )  

"Formal condemnation proceedings are not necessary; 

the mere course of physical events can amount t'> 

a taking and by virtue of the constitutional 

requirement there- is an implied obligation resting 

upon the Government under such circumstances to 

pay just compensation."^1^ )

Two Indian eases illustrate  what Government 

acts amount to a taking. In  Chiran.jit v. Union^1^7 ) 

a statute made shareholders' resolutions ineffective  

without Government approval and forbade winding 

up of the Company without sanction of the Government.

A holder of a fu l ly  paid up ordinary share f i le d  a 

petition  under .Article -32 of the Constitution alleging 

infringement of his proprietary rights under Article 

31 . Although the Supreme Court was inclined to 

the view that the Company’ s rights had been infringed , 

it  dismissed the shareholder 's  petition  on the grounds 

that h is  rights had not been infringed. The State 

had not taken his share. He s t i l l  had his share 

and could dispose of i t ;  he was s t i l l  entitled  to 

dividends and to participation  in the distribution  

of any surplus on winding up. The Court accepted

(105) - At pp. 740-9

(106) - Dumbauld, o p .c i t . , p . 99. Accordingly where

riparian  property is flooded because of the 

rising  of the level of a r iver  caused by 

the construction of a dam by the Government, a 

taking of property has occurred - ib id . 

Equally, v/here airplanes flew  so low over a 

farm that the owner's chickens were frightened 

and the value of the land became substantially 

diminished, it was held that a taking of the 

property had occurred - U .S .  v. Causby 328 

U .S .  256 (1 9 4 6 ) ,  at 261.

(187) - ,A. I . R. (1951) S .C . 41 .



that some of his  privileges had "been, suspended but 

added that the Government was not exercising those 

privileges . In  Dwarkadas v. Sholapur S. and W. Co« ^ ^  

on the other hand, a company manufacturing textiles  

got into f inancia l  d if f ic u lt ie s  compelling it to 

give notice to its employees and to close its works.

The State Government aprointed a controller under 

the Essential Supplies (Temporary Powers) Act, 1946 , 

who requested the Directors to call in sums unpaid 

on the preference shares. The Directors refused and 

the Governor-General promulgated the Sholapur 

Spinning and 'weaving Company (Emergency Provisions) 

Ordinance, 1 9 5 0 ,  which was replaced in the same 

year by an Act of the Union Parliament of the 

same name and with the same provisions. The 

preamble of the Act stated that because of mismanage

ment and neglect of the Company’ s a f fa ir s ,  the 

production of an essential commodity had been pre

judicially  affected  and serious unemployment caused.

The operative part of the Act empowered the Central 

Government to appoint new Directors and a chairman 

who were to take custody and control of a ll  the 

property, effects  and actionable claims of the 

company. The former Directors were deemed to have 

vacated their offices  and the shareholders were 

deprived of their right to nominate Directors. 

Shareholders resolutions were to be ineffective  

unless approved by the Government. Winding up of 

the Company or receivership proceedings were to be 

instituted only v/ith Government sanction. A 

preference shareholder f i le d  a representative suit 

against the company and the State Government, 

challenging a resolution of the new Directors calling 

in the sums unpaid on the preference shares on the 

ground that the Ordinance under which they were 

appointed was void. He fa iled  in the Bombay High 

Court but succeeded on appeal to the Union ’ s Supreme 

Court which distinguished the case from that of

(188) - A . I .R .  (1954) S .C . 119 .
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65. Chiranjit  above. The Supreme Court held that the

Company had been deprived of its property and that 

the persons in whose hands the Company was were not 

agents of the shareholders since they obeyed instruct

ions of the State and not those of shareholders.

Since the Ordinance made no provision for compensation 

it  was held void for repugnancy to Article  31 (2 )  

of the Constitution,

With regard t^ the second question - i . e .  what 

is adequate compensation? - in the United States, 

where the words used in the Constitution are "ju st  

compensation"f the Courts have employed several 

criteria  to determine what is "just  compensation", but 

always guided by the basic principle  that the owner 

ought to receive a " fu l l  and perfect equivalent" 

in money for the property t a k e n ! " M a r k e t  

value" is the most used measurement but the courts 

have"refused to make a fet ish "  of this "since it
(190)

may not be the best measure of value in some cases. '

The Courts in  India  have also adopted the basic

principle that compensation must be the equivalent
( 191}

in value of the property taken. ' The power of 

the Indian Courts to see that adequate compensation 

is  paid i s ,  however, curtailed by a provision under 

Article  3 1 (2 )  which states that v/here a law fixes  

compensation "such law shall (not) be called in 

question in any court on the ground that the compen- 

sati ,.;n provided by that law is not adequate®.’ This 

means that an owner can only get compensation equiv

alent to the market value where the law does not 

f ix  compensation or where the fixed  compensation

(189) - See U . S . v. M i l l e r . 317 U .S .  369 (1943 ) at p . 373

(13)0) - U .S .  v. C o rs .557 U .S .  325 (1949) at p . 332.

(191) - Sur.yapal singh y. U .P . . A . I . R .  (1951) All 674.

A provision in the West Bengal Land Develop

ing and Planning Act, 1948 , stating that the 

maximum compensation would be the market 

value on December 3 1  > 1946 , was held void - 

West Bengal Settlement Kanungo Co-op Credit 

Society v . Mrs. Della  B an erjee , A . I . R . (1951) 

C a l . l l l .

C h . 21



is equivalent to the market value. In  Zambia a 

law granting inadequate compensation can be challenged 

in the courts.

With regard t^ the third question (What is a 

purpose "beneficial to the community?), the decision In  

J a s I; ha i Ume db ha1 Fa t e 1 1 s case indicates that the 

courts are going to give a wide interpretation to 

the words. In  India where Article 31 of the Con

stitution  permits cumpulsory taking or acquisition 

of property for ‘'public purpose” , the words ’’public 

purpose” have Leon defined as whatever favour's the 

general interest of the community as opposed to the 

particular  intorest of an i n d i v i d u a l ^   ̂ Accord

ingly , a law having as its object the pursuit of 

any of the Directive Principles was held to "be for 

a public  purpose(^93 )  j n Md. Safi v. West Bcnpral 

a Calcutta law authorizing  acquisition  of property 

for  settlement of refugees from Pakistan was held 

valid  because the public benefited by the confine

ment of refugees to a suitable locality . In 

Padayachi v. Madra s a  co-operative society 

was formed to enable its members to buy houses and 

the Government issued a statutory notification  to 

acquire land for tho society. The notification  

was challenged on the grounds that the public had 

no interest in the land or b u ild ing s ; that neither 

the public nor a considerable portion of it would 

b en efit ;  and that the effect would be to take land 

away from one person only to give it to another.

In  upholding the acquisition  the Madras High Court 

said that the society was constituted for the bnnefit 

of the public --.nd that though the immediate bene

f ic ia r ie s  were society members, the acquisition  

indirectly  benefitted  the public generally . The 

Gourt stated that ''public purpose” included whatever 

resulted in advantage to the p u b l ic , the advantage 

need not be available  to the x^ublic as such; it

(192) - Bihar v . rlameshwar, A . I .R .  (1952 ) S .C .  252

(193) - Suryapalo ingh v. U .P . , A . I .R .  (1951 ) A ll .  674-

(194) - A . I .E .  (1951) Cnl 97.

(195) - A . I .R .  (1952) Mad. 756.
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6 7 . might be in favour of ind iv iduals , provided that

they did not benefit  as individuals  but in  further

ance of some schome of public purpose because they 

promoted social welfare and prosperity. This decision 

shows how far the courts can go in determining what is 

b eneficial  to the community.

( ^ i j ' h t  to Privacy of Home and other 

Property

Except with his  own consent a person may not

be subjected to trie e&arch of his  person or his
( 1 9 6 )

property or to entry by others on his premises; '

Nothing, however, done under the authority of any

law can be said to be inconsistent with or to be

in contravention of this provision to the extent

that the lav/ in question makes provision (a) that

is reasonably required in the interests of defence,

public safety , public order, public morality, public

health , town and country planning, the development

and u t il is a t io n  of mineral resources or in  order to

secure the development or u t il is a t io n  of the

property concerned for a purpose b enefic ia l  to the

community; (b) tli't is reasonably required for  the

protection of the rights and freedoms of other

persons; (c) that authorizes an officer  or agent

of the Government, a local government authority

or a body corporate established by lav/ for a

public purpose to enter on the premises of any person,

in order to inspect those premises or anything thereon

for  the purpose :-f any tax , rate or due or in order to

carry ou.t work connected with any property that is

lawfully on those premises and that belongs to the

Government, loc\1 authority or body corporate as

the case may be ; or (d) that authorizes, for the

purpose of enforcing a judgment or order of a court

in any c iv il  proceedings, the search of any person

or property by order of a court or entry on any
(197)

premises by such order, J These exceptions are , 

however, inoperative if  the person concerned shows

h. 21

( 1 9 6 ) - S .1 9 ( l )  Oonstitution of Zambia.

(197) - S . 19(2)-
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68. that the provision or the thing done under that 

provision is not ‘'reasonably justifiable  in a democratic 

society” ( l ^ )

There are many lav/s in Zambia that authorize

searches of persons and property by police officers

or other public officers with or without a warrant.

For instance, under the Emergency Powers Ordinance(1^9)

the President may, during the existence of a state of

public emergency rnalne regulations authorizing  the

entery and search of any premises. Similar

regulations may also be made under the Preservation

of Public Security Ordinance!  ̂ Sections 111

and 1 1 3 ( 3 ) of the Criminal Procedure C o d e ^ ^ 1 ^

authorize search with a warrant of any b u ild in g ,

vessel, carriage , box, receptacle or place or

person therein reasonably suspected of being connected

with the cause of the search. A search may, however,

be conducted without a warrant if a person to be
(2 0 2 )

arrested is found in a place. ' Section 19-A

of the Code permits a police officer  to stoxj, search 

and detain any vessel , a ircraft  or vehicle in or 

upon which there is reason to suspect that anything 

stolen or unlawfully obtained may be found or any 

person reasonably suspected of having m  his possess

ion or conveying in any manner anything stolen or 

unlawfully obtained. In  each case he may seize the 

thing found. Forcible entry may be made into pranises 

to be searched if entry is re fu sed !^03) Section 27 

of the Societies  Ordinance empowers an authorized

officer with a warrant to enter (using force if  

necessary) any place represented to be or to have 

been used or to be about to be used as a place of 

meeting or business by a society (statutory or non- 

statutory) which is be inf.; used; or has been used

(198) - S. l j

(199) - Cap.26G. Dee above.

(200) - Ca . 2 6 5 , See above. See regulations made

under the Ordinance G/N 375 of 1964 as 

amended, for powers of search given to police 

officers  • nd army officers .

( 2 0 1 ) - Cap. 7.

( 2 0 2 ) - S. 16 Ibid

(203) - Ib id .

(204) - Cap. 262■



or is  about to be used fo r  purposes p r e ju d ic ia l

to or incompatible with the maintenance of peace,

order, or good government or which is being used

or has been or is about to be used for purposes

at variance with its declared objects. Similar

powers may be given  for  the purpose of searching

for books, accounts, w ritings , lists  of members,

b a n n e r s ,  s e a ls ,  in s ig n ia  or other a r t ic l e s  of such

s o c ie t y ;  oection  10 of the Clubs R eg istra t io n

Ordinance(206) em-rowers a constable with a search

warrant to enter1 the premises of a club ( i f  need

be by force) and inspect them, take names and

addresses of persons therein and seize any books

and papers relating to the business of the club.

Section 5 3 0 (1 )  of the Penal Code authorizes any

o f f ic e r  of the General Post O ff ic e  of the rank of

postmaster and above, any officer  of the Department

of Customs and Excise of the rank of collector, and

above, any police officer  of the rank of Assistant

Inspector and any :ther officer  authorized by the

President to detain , open and examine any package

or article  which he susxoects to contain a prohibited

publication . regulations made under the Exchange

Control Act, 19 6 5  , may authorize specified  types
7 207  ̂

of officers  to open suspected postal articles . *

The Jasbhai Umedbhai Patel case discussed above 

also contained a question that had to be answered 

by the Court in relation to Section 19 of the 

Constitution. The question was: "Did the opening, 

examination and seizure of the postal article  

constitute a contravention of the applicant 's  right 

to privacy of property as guaranteed by Section 19 

of the Constitution11. The Court answered the quest

ion in the negative. The applican t ’ s counsel had

argued that neither Regulation 35 nor a search 

conducted thereunder was reasonably justifiable

(205) - The Minister may declare these provisions of the
Ordinance to apply to any area of the country 
and when such declaration is issued the powers 
can be exercised in  that area without a warrant 
being required - S . 20 of the Ordinance.

(206) - Cap. 196-

(207) - See Exchange Control Regulations, 1965 , as
amended_. Regulation 35. Jasbhai P a t e l ’ s 
articles  in the post office were searched and 
seized under Regulation 35.
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70. in a democratic society. He based this argument

on the ground that*the Regulation did not provide 

for  a search warrant to he obtained before a searcn 

was made and that, in fa c t ,  the officer  concerned 

did not obtain p. warrant before opening, examining 

and seizing  the postal articles  concerned. He 

submitted that no democratic society could tolerate 

such search, p .rticularly  when it concerncd a man*? 

correspondence; the officer having formed his 

suspicion before going to the post office should 

have obtained a warrant. Among the cases cited 

by counsel was ./olf v. Colaradoin.^2^ )  which the 

United States Supreme Court declared that "security  

of one 's  privacy against arbitrary action by the 

police is basic in  a free s o c ie t y "(2 °9 )

The Attorney-General, on the other hand, had 

argued that the search came under the derogations 

permitted under the Section and that it had, in fact , 

been carried out because it was "reasonably required" 

both in the interests of public safety and in order 

to secure the development or u t ilisa t io n  of the 

property for a purpose b enefic ia l  to the community.

In  support of the o f f ic e r 's  action in  searching 

the articles  without a warrant, the Attorney-Central 

pointed out that the Courts in the United States 

had ruled that there was a difference b e W e e n  search

ing premises or persons and searching motor-cars, 

ships, and other vohicles. He cited particularly 

the cases of Carrol v. U .S ^ ^ )  where it was held

customs officers could without warrant search ■vehicle s

and ships to prevent the import and export of contra

band (under which he included export of currency), 

and Frank v. Maryland w h e r e  Frankfurter J . 

held that apart from customs laws, inspection wa' 

not unconstitutional when part of a regulatory scheme.

For the same reasons given when it was consider

ing the case in relation to section 18 ,  the court

(208) - 338 U .S .  2 5 ’

(209) - At p . 27. Other United States cases cited  on this

point were MacDonald v. U .S . , 335 U .S .  451 and

Weeks v. U . S . , 58 Law Ed. 6 5 2 .

(210) - 69 Law Ed. 550

(211) - 3 Law Ed. 882-

it. 21



rejected the contention that Regulation 35 was 

reasonably required in the interests of public 

safety. Accordingly nothing done under the authority 

of the regulation could be reasonably required in 

this respect. The Court, however, held that the 

regulation was reasonably required for the develop

ment or u t il is a t io n  of property for a purpose bene

f i c i a l  to the community. The action taken under 

the regulation in this respect was accordingly 

reasonably required. The judge accepted the

interpretation that had been given by the Chief
( 2 1 2 )

Justice in Feliya Kachasu’ s casev ' to the words 

"reasonably required". The Chief Justice  had said 

that for a lav/ to be reasonably required it did 

not need to be ‘''necessarily required" or even 

"urgently required'1’ ! 21^

In  regard to the question whether the act of 

the officer  was ’'reasonably justifiable  in  a 

democratic society1, the Court considered three lines 

of argument on what test should be used to interprete 

the words "reasonably justifiable  in a democratic 

society". The Attorney-General had argued that 

the test should be that so long as Zambia remained 

a democracy, that which was reasonably required in 

Zambia was reasonably ju s t if ia b le  in  a democratic 

society. The applicant ’ s counsel had, on the other 

hand, comtended that the Attorney-General! s test 

was not correct since if  what was reasonably required 

in  Zambia was reasonably just ifiab le  in a democratic 

society, the words ’'reasonably justifiable  in  a 

democratic society’5 would be a mere repetition  of 

the words "reasonably req uired ."

(212) - See below.

(213) - The Chief Justice  had accepted with slight

modification the interpretation given to the 

words in ,„itken v. Shaw, 1933 S .L .T .  (Sh .C t . ) 

21. The Court had said that the words 

meant :fa genuine present need, something 

more than d esire , although something less 

than absolute".
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72. The judge rejected both the argument of the

Attorney-General (which had been accepted by the 

Court in Kachasu’ s c p . s e ) ^ ^ ^  and that of the 

applican t ’ s counsel and stated:

" I f  I d e c i d e d .........  that the Heguls.t ion or

what was done under it was reasonably 

required in Zambia there would be nothing 

for me to dccide on the issue of whether it 

was reasonably ju st ifia b le . To adopt the 

view submitted by the learned Attorney- 

General seems to me to be begging the 

question. It involves adopting an ; . .axiom,

namely that Zambia is a democratic society, 

and to proce d from there to the assumption 

that "Zambia11 must be equated with  a demo

cratic society. In Rejecting this suggest

ion , I am not for a moment suggesting that 

Zambia is not a democratic society, but 

for  the purpose of the Constitution , I think 

it is necessary to adopt the objective test 

of what is reasonably ju s t if ia b le ,  not in  a 

-particular democratic society. I accept 

the argument that some d istinction  should be 

made between a developed society and one which 

is  s t i l l  developing, but I think one must be 

able to say that there are certain  minima 

which must be found in any society , developed 

or otherwise, below which it cannot go and 

s t i l l  be entitled  to be considered as a 

democratic s o c ie t y ,"

(211+) - The Court had accepted the argument in 

these words; "We should look to the 

democratic society that exists in Zambia 

and having found that these regulations 

are reasonably required in Zambia I have 

no hesitation  in finding  that they are 

reasonably justifiable  in the democratic 

society that exists here ."  - at p . 18.

(215) - At. p. UO.
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73* The judge, however, found both the Regulation and

the action of the officer  reasonably justifiable  

in  a democratic society: "On the basis that the 

customs o fficer  is duly authorised , that his reason

able suspicion is objective and not subjective , 

that he must form this suspicion in  respect of a 

particular postal racket and before he enters the 

post o f f ic e ,  and that he must satisfy  somebody of 

the grounds of his  suspicion , I cannot say that 

Regulation 35 is not reasonably justifiable  in  a 

democratic society. .Again, I hold Mr. H ild it c h 's  

action in searching the A pplicant ’ s postal packets 

so justifiab le  on the basis  that he acted in 

accordance w ith  my interpretation of the Regulation.

More should be said about the words "reasonably 

ju st ifiab le  in c. democratic society". These words 

appear only in Soction 19 of the Constitution but 

also in Sections 2 1 , 22 , 2i+ and 25. The phrase 

has its origin in the European Convention for the 

Protection of Human Rights and Fundamental Freedoms 

It  was included f i r s t  in the Nigerian Declaration of 

Rights and thereafter in those of other territories .

The phrase belongs more to the f ie ld  of po lit ica l  

science than to that of Constitutional law although 

of course, it has mow become the concern of the 

Constitutional lawyer by its incorporation in 

statutory law. It  is vague and therefore it is 

d if f ic u lt  to measure the extent of its  meaning.

Holland commented on the phrase:

"The words .........  are ambiguous and d iff ic u lt

to interpret. "

(216) - At pp.

(217) - The wording in  the Convention i s ,  however,
"necessary in  a democratic society". De 
Smith contends that since the framers of 
the Nigerian Constitution copied much of 
the Convention verbatim, the alteration  
of the wording to '"reasonably  ju st ifia b le "  
instead of "necessary" must mean that some 
different power was intended - "Fundamental 
Rights in the New Commonwealth ( I I ) " ,  p. 223.
He is of the opinion that it reduces the 
power of the courts in reviewing Government 
actions. This should be so for what is 
"reasonably ju st ifia b le "  may not be "necessary ".

(218) - Holland, Denys C. "Human Rights in N igeria"
(Current Legal Problems , 1 9 6 2 ) p . H 4.5 .

Ch, 21
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74. Commenting on the fact  that on the few occasions

when the phrase had been a subject of interpretation 

by the courts the test followed in  Kachasu1s c h s p  

had been adopted, Magnus J , , in Jasbhai Umedbhaj 

P a t e l ’ s C ase , said :

” 1 think that the d if f ic u lt y ,  and indeed 

the obscurity, of the expression has 

somewhat encovraged this approach. I 

rather suspect that the Constitutional 

draftsmen included the expression more 

for its emotional effect  than with any 

real regard to what it means. However,
' ( r

it is there and has to be given some m eaning,1' '

The d if f ic u lty  lies  in defining  a ’’democratic

society” . "There are countries of greatly d iffering

ideological character, a ll  of whom claim that they

are democratic although, as was stated in Ja s bĥ -i

Umedbhai P a t e l ’ s ca s e , they often arrive at this

conclusion by following Humpty Dumpty’ s p r incip le ,

"When I use a word, it means just what I chocs: i ‘j
(2 2 0 )

to mean, neither more nor less.” ' ' After

consulting the meaning of "democracy” as given j.u

the Oxford English Dictionary , the judge referred

to two United States cases in which an attempt had '

been made to define a democratic country. In  the
(221)

f ir s t  case - Speiser v. Randell  ̂ ; - a democratic 

country had been defined as "a free society in 

which government is based upon the consent of an 

informed citizenry  and is dedicated to the protect

ion of the rights of a l l ,  even the most despised 

m inorities” . In  the second case - Yates v. n . C . 

a democratic country had been defined as one '.vit1-

”a 'free government - one that leaves the way wiae

open to favour, d iscuss , advocate, or incite causes 

and doctrines however abnoxious and antagonistic 

such views may be to the rest of u s * ,l^22^', The

(219) - At pp. 39-40

(220) - At p . 40,

(221) - 357 U .S .  513 (19 58 ) .

(222) - 354 U .S .  298 (1 9 50 ) .

( 2 2 3 ) - At p. 344-

. 21.



judge also referred to an Indian case - Rame. h 

Thapper v. State of Madras^ ^ ^ -  where the Court 

said : ‘'Freedom of speech and of the press lay at 

the foundation of a ll  democratic organisation, 

fo r , without free p o lit ic a l  discussion, no pub1 \c 

education so essential for the properly functioning 

of the process of popular Government is possible .''

While it is indeed, d if f ic u lt  to define a 

democratic country satisfactorily , In interpreting 

the phrase "reasonably justifiable  in  a democratic 

so c iety " ,  the approach of the court in Jasbhai 

Umedbhai Patel Vs Case is preferable to that of the 

court in Kachasu's case. The test applied in 

Kachasu's case , that because Zambia was a democratic 

society, what was "reasonably required" in Zambia 

was "reasonably justifiable  in a democratic society 

is faulty . It  is faulty  because "a democratic 

society" is a wider concept than "democracy as practiced 

in  Zambia". In  creating a standard whereby the 

laws and executive acts of Zambia could be 

measured, the framers of the Constitution could 

surely not have intended that the standard should 

be found in the laws and executive acts of Zambia 

it s e l f .  They must obviously have intended the 

courts to find  an objective standard outside Znmoia. 

There are , as the Court pointed out in Jasbhai 

Umedbhai P a t e l ’ s case., "certain  minima which must 

be found in any society, developed or otherwise, 

below which it cannot go and s t il l  be entitled to 

be considered as a democratic s o c i e t y . ' Democracy 

in Zambia should, as far  as po ssible , taking into 

account differences between conditions in the country 

and in other countries , be examined in the light 

of democratic standards prevailing  in other countries,.

The extent of control over legislative  and 

executive powers that the courts in  Zambia w ill  

derive from the phrase remains to be seen. Those

(224) - (1950) S .C .  594.

(225) - -At p. 40.



wlio have written about the phrase in relatJr i to 

the Nigerian Constitution do not think that it 

gives the courts powers wider than those derivable 

from such other standards as "r e a so n a b le " ,

"reasonably ju s t i f ia b le " ,  "reasonably n e cessary " , 

etc. De Smith thinks the standard of "reasonable" 

in the Indian  Constitution confers a greater scope 

of review upon the judiciary than the words
(226)

reasonably just ifiab le  in  a democratic society". ‘ 

Grove, on the other hand, states : "On the verbal

level there are differences between the various 

wordings employed, but beyond that they appear to 

be differences without d istinction . . . . . .  Thus the 

courts see no magic in the phrase "reasonably just

if ia b le  in  a democratic society" and adopt the polio;-’ 

of judicial  review which they do for r e n ^ n s  other

than the dictates of that vague p hrase ."
(228)

In  the Nigerian  case of D .P .P .  v. Obi; ' the court

seemed to see no difference at a ll  between "roasor-

ably ju s t if ia b le 1* and "reasonably justifiable  in

a democratic so c iety ."  It  used the t.vo phrases

interchangeably. In  another Nigerian  case,
( 229")

Cheranci v . Cheranci; the court spoke of c.
«— — Ha u l — u— — i m i i mMi m^ r ^ i .  ./»n*<WMirn» '

"presumption of reasonable ju s t if ia b il it y  and 

n e c e s s ity ." ( 2^0)

While the vagueness of the phrase is its weak

ness , it could also be its strength. It  could 

easily  be used by the courts to exercise considerable 

control over the powers of the Legislature and the 

Executive. It i s ,  however, unlikely  that the courts 

in Zambia w ill  want to take a more drastic view 

in interpreting the phrase tha& that taken by the 

N igerian  Supreme Court in D . P . P . v . O b i . Brett F.-J, 

stated in that case:

(226) - "Fundamental Rights in the New Commonwealth

( I I ) "  p. 223.

(227) - Op. C it . . p. 168

(228) - (1361) A ll  N .L .R .  186.

(229) - (i9 6 0 )  N . IU N .L .R .  2k-

(230 )  - At p. 28.
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77. "The Constitution entrusts the Courts with

the task of deciding conclusively whether 

cat' not any legislative  measure contravenes 

Chapter I I I  of the Constitution, and I do 

not want to say anything which might 

suggest that the courts are evading their 

respo nsibilit ies . Nevertheless, it is 

right that, the courts should remember that 

their  function is to decide whether a 

restriction  is reasonably justifiable  in 

a democratic society, not to impose their 

views of what the law ought to be.." .

In  another and earlier  Nigerian  case, Bate J . of 

the High Court of the Northern Region had said :

" I t  is the duty of the judges to determine 

f in a lly  the constitutionality  of an impugned 

enactment. For this they must, after 

considering a ll  the relevant factors , rely 

on their own judgment. It  does not necessarily  

follow that because the legislature has passed 

a law that every provision of a law is reason

ably ju s t if ia b le .  The courts have been 

appointed sentinels to watch over the funda

mental rights secured to the people of Nigeria 

by the Constitution Order and to guard against 

any infringement of those rights by the State.

I f  the courts are to be effective  guardians, 

then tho judges must not only act with self 

restraint and due respect for the judgment 

of the legislature but they must also use 

their own impartial judgment without undue 

regard for the claims either of the citizen  

or the State, ” ^ 5 2 )

The trend in Zambia has already been indicated 

in the case of Kachasu. There, the court stated:

" .........  in approaching its  task the court must give

due weight to the opinion of the Legislature , as 

expressed in the L e g i s l a t i o n . ' T h i s  hesitancy 

in declaring legislation  unconstitutional is shared

(231) - (1961) .-ill N .L .R .  1 86 ,  ap p. 197-

(232) - Cherancl v. C hcranci. at p. 28-

(233) - At p. 16.
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"by Courts of other lands. In  Missouri. Kansas and 

Texas Railroad v . May.^ 2^  Holmes J . of the United 

StatesSppreme Court said ; " I t  must be remembered 

that legislatures ''.re ultimate guardians of the 

liberties  and welfare of the people in quite as 

great a degree as the courts ."  In State of Madras 

v. Row; 1 the Indian  Supreme Court stated:

" I n  evaluating such elusive factors and 

fo lining their own conception of what is 

reasonable in a ll  circumstances of a 

given case , it is inevitable that the 

social philosophy and the scale of values 

of the judges participating  in the decision  

should play an important p a r t , and the limit 

to their interference with legislative  judg

ment can only be dictated by their sense of 

resx^onsibility and self-restraint and the 

sobering reflection that the Constitution 

is meant not only for people of their own way 

of thinking but for a l l ,  and that the major

ity of the elected representatives of the 

people have, in authorising the imposition 

of the restriction s , considered them to be 

reasonable .n

7. protection of the Law 

Section 20 of the Constitution provides for a 

number of procedural rights headed "Provisions to 

Secure the Protection of the Law ." The provisions 

are intended to protect persons arrested or charged 

with offences by tho authorities. Similar 

provisions are contained in Constitutions of other
(°^6 )

Commonwealth countries with  Declarations of Rights" *

(23k) - 194 U .S . 267 (1 9 4 0 ) .

(235) - (1952) S .C .R .  597.

( 2 3 6 ) - See s e . g . ,  the Constitutions of Malta (S.4-0);

Mauritius ( S . 1 0 ) ;  Uganda (Article 1 5 ) ;

Kenya ( S . 2 1 ) ;  Cyprus (Articles 11 and Ik ' f

India (Articles  20 and 22) and Sierra Leone



and. in  tho F ifth  and Fourteenth Amendments of the 

United States Constitution.

( i ) Fair  Hearing By Independent Courts 

Every person charged with a criminal offence 

must he afforded a fa ir  hearing within  a reasonable 

time by an independent and impartial Court established 

by law^2-^) v/hat a fa ir  hearing is cannot be 

precisely  la id  down.- It  depends on the circumstances 

of each case. In  the United States it has been 

held that a fa ir  hearing includes the right to 

know the claims of the opposing party and the right 

to get a decision from the court in accordance with 

the evidence given^2^^^ but that it  does not in a ll

cases, require the accused to be heard orall„ 

to be heard at the outset of the matter. The 

hearing of the accused can be at any stage of the 

p r o c e e d i n g s l ^ ^  In  N ig er ia ,  the High Court of 

the Northern Region agreed substantially w ith  thir 

point of view when it  stated: we think that

the question whether there has been a f a ir  hearing 

is one of substance not of form, and must alwayc 

be decided in the light of the realit ies  in any 

particular  c a s e , ::^2 ^

Twining v. New J e r s e y . 211 U .S .  7 8 , 110-131 

(190C)

(240) - Yakus v. U . S . ,  321 U .S .  4 14 ,  435-37, 442 (1944'-

(241) - Olavoyin v. Commissioner of I/o l i c e . ( 1 9 6 2 )

N .N .L .R .  2 :) - High Court, Northern Region, 

at p. 33. .ip: ellants in this case had been 

charged with disturbing the peace in 

a native court in Northern Nigeria . Before 

the appellants, had been charged, the prose

cution had presented its evidence. There

after  the f ir st  accused had been asked 

whether he had anything to say or any wi j

to call . The question was not repeated to 

the others although they had no doubt heard 

the question being put V 1 the f ir st  accuse;". 

They had boen then found guilty and sentence! 

to terms of imprisonment ranging from three to

(237) - S .2 0 ( l )  Constitution of Zambia.

(238) - Morgan v. U . S . . 304 U . S . l ,  18-19 (1 9 5 ^ ) ;

(239) - f . c . c .  v. v/. J .r t . , 337 u.s. 2 6 5 , 2 7 5 -6  (1949).



(241) Continued.

six months. They appealed on the grounds 

that they had been denied a f a ir  tr ia l  and 

set out their grounds of appeal as follows:

( i )  that they were denied the opportunity to 

call witnesses to testify  on their behalf 

and to give the testimony under oath as 

required by the Constitution; ( i i )  that the 

judge had fa ile d  to ask the defendants the 

names of their witnesses as required by the 

Criminal Law Procedure Code .Caw, i 960 (N .R .

Law No. 20 of i 9 6 0 ) ,  omitting thereby an 

important procedural requirement which , there

fo r e ,  invalidated the entire proceedings;

( i i i )  that since the prosecution had entered 

its  case before the appellants had been 

charged and '.leaded, in  effect they had been 

presumed guilty  until  they had introduced 

evidence to the contrary; ( iv )  that since 

they had been aompelled to cross-examine the 

prosecution 's  witnesses before they had been 

charged and before issue had been joined in  

the case, they had in effect been denied their 

constitutional right to cross-examine witnesses 

against them. The appeal was dismissed.

• With reference to the f ir s t  ground, the court 

held that there was no evidence that the 

appellants desired to testify  or to call  w it 

nesses or that they had been prejudiced by 

their having fa ile d  to do so. On the second 

ground, the court held that the fa ilure  of 

the court to ask the appellants the names of 

the witnesses they wanted to call did not 

justify  interfering  with the judgment unless 

it  had resulted in fa ilure  of justice . On 

the third ground, the Court held that pleading 

after  the prosecution had presented its case 

did  not indicate a disregard for  the normal 

presumption of innocenee and that this deviation 

from normal procedure had caused no substantial 

denial of the rights of the appellant. In 

respect of the fourth ground, the Court stated



854

h. 21 •:

81 (241) Continued.

that the opening statement of the prosecution 

had, except for inconsequential exceptions, 

informed the appellants of the ca.se agcir.st 

them so that they could have conducted a cross

examination of the witnesses if  they had chosen 

to do so.



855

02. in  Gokpa v. Inspector-General of P o lic e \242

another Nigerian Case, Appellant had asked for an 

adjournment of his  case because his counsel was 

away hut this had been refused and the trial  had 

proceeded. The ap_ Pliant had not cross-examined 

prosecution witnesses.

The High Court of the Eastern Region held that 

the decision of tho Magistrate was unconstitutional 

because " in  any case , the court should endeavour 

to see that the accused person is given a fa ir  chance 

to defend himself with the aid of counsel when he 

is represented by one” and that in the absence of 

showing that the request to delay the case was 

deliberate or that the application was frivolous , 

the m agistrate 's  desire to handle cases quickly 

could not override tbe in d iv id u a l ’ s right to a fa ir  

hearing under Section 2 1 (2 )  of the Constitution 

(sim ilar  to Ssction 2 0 (1 )  of the Zambian Constitution^ 

It  is unlikely  that the Courts in Zambia w il l  

give the words " f a ir  hearing" a wider or narrower 

meaning than that given them by the Courts in 

Nigeria and the United States, As in the Nigerian  

Regions, there is in  Zambia a Criminal Procedure 

Code based on the procedural rules obtaining in 

England. The provisions of the Code ensure a fa ir  

hearing before the Courts. The Declaration of 

Rights provisions were drawn up with the provisions 

of the Code in mind.

The provision requiring the hearing of cases 

to be before independent and impartial courts 

established by law forbids the establishment of

(242) - (1961) 1 A ll  N .R . 423 .

(243) - See Joanou v. R , 1937 fi. and N. 623 ; Baselo

and Beston v. Reginam, 1923-1960 A .L .R ,

Mai. 9 9 6 , at 998; Osman v. R, , 1964-1^66 

ALR Mai, 5 9 5 j at 615 , in  which it was held 

that a nv.gistrate had a discretion  in 

adjourning the cases because counsel for 

the accutecl was not present or becausc. the 

accused v/anted to employ counsel, provided 

that the exercise of his  discretion did  not 

result in in justice .

. 21
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Q3. courts not authorised by law in jrder to r.i-t.ixfy

a high-handed Executive, Although t;-»e prcvipiou 

does not prohibit the establishment of special 

courts, such courts must he independent j °  th* 

executive in order Lo meet the constitutional 

requirements of fa ir  hearing , independence arte! 

impartiality,

( ^ ^ ) Presumption of Innocence.

Every person accused of ar. offence must he 

presumed innocent until  he nas pleaded or "been 

proved g u ilty l2^ ^  This presumptj.cn is one of 

the cornerstones of English justice and is ohserved 

in a ll  Commonwealth countries and depo; dencies 

irrespective of whether there is a Declaration of 

Rights or not.

( i i i ) Accv.scd to he Informer! of Offence

A person arrested of an offence r ust Anf D'raert

as soon as is  reasonably practicable , in a language

he understands and in d e ta il ,  of the nature of tho
(2kG)

offence charged, ' The details referred bo here 

are those necessary to acquaint the accused with 

the whole charge against him and not thces that 

pertain  to evidence. The requirement is not new.

It  existed before the introduction cf the D e c la r a b le  

of Rights.

(iv )  Rir;ht of Defence

An accused is entitled to aderuate facilitj.es  

for the preparation of his defence vhieh Ik , maj 

conduct personally or by a representative of his

(244) - S , 20 (2 )  (a) Constitution of Zambia., This

does not, however* invalidate a law ^lacin*  

the burden of proof in certain mat ter c> on 

the accused. - S , 2 0 ( l 2 ) ( a ) ,

(2 4 5 ;  - This ru le , whether expressed in the form

of a "presumption or not, is basic bo ary

c iv il ize d  system of Ihw. In  f a c t ; it xs 

be?ng promoted by the U n ite .1 Bat ion 5 (see 

Article  11 (1 )  of the Universal I'eclarat i nn 

o-p R i^ht13; and other bodies such 1 ihe 

Intexnat : ">na3 Commission of Jurists ,

(2Ij6) - 3 .2 0 ( 2 )  (b) Constitution or Zambia,

21
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84. own choice at hie, own expense^2'47) He must be

afforded fa c i l i t ie s  to cross-examine prosecution 

witnesses personally or by his  legal representative 

and to call  witnesses in hip behalf under the same 

conditions applying to prosecution witnr;ssesf2  ̂l'^

An interpreter must be provided without 7.ayir.e/>t 

i f  the accused does not understand the language 

used at the trial^  2^"'  ̂ A fter  judgment Ihe accused, 

is entitled  to the recurd of the proceedings if  

he requests it and is prepared to pay the prescribed 

f e e l 2^ 0  ̂ Except with his  own consent the trial  

must be conducted in his presence unless he conducts 

himself in  such a manner as to render the continuance 

of the proceedings in his presence impracticable.

In such circumstance3 the court may order h i 3 removal 

and continue with the trial  in his absence

(247) - S. 2 0 (2 )  (cl). A law prohibiting legal

• representation before a subordinate court 

in  respect of an offence unaer customary 

law i s ,  however, not unconstitutional 

provided the person charged is subject to 

that law - S . 2 0 ( 1 2 ) ( b ) .

(248) - S , 2 0 ( 2 ) ( e ) .  A law imposing reasonable

conditions for witnesses called for the 

accused if  they are to be paid frorr pub'J ic 

funds does ; t infringe this provisi-n - 

S , 2 0 ( 1 2 ) ( c )

(249) - S . 2 0 ( 2 ) ( f ).

( 2 5 0 ) - S . 2 0 (3 ).

(251) - The tria l  may also proceed in the absence e?

the accused i f  after  adjournment of the trial  

subsequent to his p lea , he fa i l s  to appear 

for the resumption and the court is satisfied  

that it is reasonable to proceed - S . 20(12)

( d ) ( i ) ,  The sentence must, however, be set 

aside i f  the accused satisfies  the court 

without clue delay that his absence was reason

able and that he had a valid  defence to the 

charge - 3 . 2 0 ( 2 2 ) ( d ) ( i i ) . A law providing 

that a corporation may be tried in the absence 

of its representative does not infringe the 

provision - S . 2 0 ( 1 2 ) (e ) .

Ch. 21



These provisions existed, before the introduction 

of the Declaration of Rights. As indicated above, 

legal representation is s t i l l  in most cases the 

responsibility  of the accused. There is a legal 

aid scheme but such aid  is based on the seriousness 

or merits of the case. Legal aid for a ll  who cannot 

afford  i t ,  as n-';w applied in the United States, 

cannot be introduced in a country such a j Zambia 

at present because most of the accused j^ersons are 

s t i l l  persons who cannot afford legal representation 

on their own. Persons requiring such aid  would 

be so numerous as to make the scheme unworkable.

There i s ,  of course, no doubt that lack of legal 

representation for the accused puts him at a d is 

advantage vis-a-vis the prosecution and may, in  fa c t ,  

result in an unfair  h ea rin g !2^ 2 )

(v ) Retroactive Legislation  and Punishment.

Section 20(2+) (of ‘the Constitution) provides 

that no person should be found guilty  of a criminal! 

offence on account of an act or ommission that was 

not an offence when it was committed and that no 

penalty should be imposed that is severer in degree 

or description than the maximum pehalty that might 

have been imposed for the offence at the time when 

it  was committed. This provision  is also not new 

in  Zambian law. The courts had always followed 

the practice of the English courts not to give a 

statute retroactive effect disadvantageous to the 

accused unless there were specific  provisions to 

that effect . Tho difference now between the position  

in England and tint in Zambia is that while in the 

former country a statute with retroactive effect 

disadvantageous to the accused would be enforced, 

in the latter c cuntry it would not.

(252)- Of. the remarks of Justice  Sunderland in 

Powell v. Alabama, 287 U .S .  45 (1932) - 

reproduced in T resolin i , op. cit . , 681-2.
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86. It  should -be noted that what is prohibited in

Zambia is  holding a person guilty  of an offence 

that was not an offence when it was committed and 

imposing a severer sentence than that which existed 

at the time when the offence was committed, and 

not the enactment of a statute with such retioactive 

provisions. Of c .urse, in effect  there would be 

no point in enacting provisions which cannot be 

enforced by the courts. This provision should be 

compared with  Section 9 of Article  I of the United 

States Constitution , which prohibits Congress from 

passing ex post f acto laws. It  can be sa id ,  there

fo r e ,  that in the United States an ex post facto 

law is null and void ab in it io  while in Zambia such 

a law is merely unenforceable. The f in a l  e ffe c t ,  

i s ,  of course, the same.

In  the United States an ex post facto In15/ has

been defined as one that ( l )  makes acts crim inal

which were innocent when committed; or (2) aggravates

a crime or makes it  greater than it was when conmii'tea

or (3) in flicts  greater punishment; or (1+) makes
( 2'5:5)

conviction easier ; The Zambian provision

specifically  covers ( l ) ,  (2) and (3 ) but vot (4 ).

Can it be said , therefore, that the provision do-t 

not cover a statute that makes conviction easier 

than when the offence was committed? It is submitted 

that such a law i s ,  in  fa c t ,  covered. Easier 

conviction increases the penal disadvantages against 

the accused and this would amount to increasing 

the penalty,

(v i)  T rial  for the Same Offence After

Conviction or A cquittal .

A person who shows that he has been tried  by 

a competent court for a criminal offence and either 

convicted or acquitted cannot again be tried  for 

that offence or any other offence for which he could 

have been convicted at the t r ia l  for that offence 

save ujjon the order of a superior court in the

(253) - Calder v. B u l l , 3 D a li .  386 (1798)

Oil. 21



87. course of appeal or review of the proceedings
( 9 ^ ) 1  j

relating  to the conviction or acquittal . '

Equally , a person cannot he tried for an offs-nce

of which he has been p a r d o n e d ^ ^ ^  These provisions

safeguard accused persons from w hat , in the Unitj.i

States, is called "double jeopardy". There i^

no double jeopardy, howevdr, where a law provides

for  the trial  of a member of a d isciplined  force

by a c iv il ia n  court for a criminal o f f e r s  of v/hich

he has "been tried and convicted or acquitted under

disciplinary  codo of that forcef^-^) The civilian

court must, however, take into account the punish-
( 257')

ment already imposed under the d isciplinary  law; ■ '

The prohibition against double jeopa. *0y 

existed in Zambia before the introduction of tho 

Declaration of Viights. Section ?b9 of the Crii.nnai 

Procedure Code entitled  (and s t il l  entitJe^) an 

accused to plead that he hat1 been previously 

convicted or acquitted of the jame offence ov Vi< t 

he had been pardoned .̂ 2^ ^ ^ J Production of v copy 

of an order of acquittal certified  oy G.Ue uierk o:. 

other o fficer  of the court of trial  was (anc1 \s °-:.i\.\) 

a bar to prosecution of tho person concerned for 

the same offence unless , in  the meantime, the
'258'»

acquittal had been set aside by a competent court; 

These provisions did  not apply to case:,, (a) where 

a person was charged after acquittal or conviction 

for  a crime that cvuld have been included in the

C h .21 860

indictment or charge against him, but, was not so 

in clu&ed ^^- ^  (b) Where a person ./as charged wi +v

(25k) - S . 2 0 (5 )  Constitution of Zambia

(255) - S . 20 (6 )

(256) - S . 2 0 ( 1 2 ) ( f ) .

(257) - I b i d .

(257a)- See S. 128 of the same Code which provides

that a person who has been t^ied  by a court 

of competent jurisdiction  for an cffence 

and convicted or acquitted of such an offence 

cannot while that conviction or acquittal 

remains in force be liable  again to be cried 

on the same facts for the same offence.

(258) - S . 195 Criminal Procedure Code.

(259) - See S . 129 - ib id .
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88 . an offence and, la tor, information connected ”'i.th

that offence ancl unknown to the court at the time 

of • the t r ia l ,  emerges ,, indicating a new offence !;2

(c) where a person convicted of an offence was tried  

for an offence constituted by the same factr out 

which the court that tried him had no competence 

to t r y !2^ 1  ̂ These exceptions are s t i l l  in operation 

and the provisions of the Constitution against double 

jeopardy have not altered the po sitio n , although 

they have, of course, entrenched existing  rights.

(v i i ) Self -Incriminat ion

A person tried  for a criminal offence is
(2 6 2 )

protected from being compelled to give evidence. 1 

This safeguard against self-incrimination is of 

ancient origin  ancl was firmly established in 

England in tho second half of the seventeenth 

century!^63) was extended to the overseas

territo ries , including the then Northern Rhodesia 

and Nyasaland. Section 148 of the Criminal 

Procedure Code (which is s t i l l  in  operation) 

provided that a person charged with an offence 

"sh a ll  not be called as a v/itness . . . .  

except upon his  own application" and that his 

fa ilu re  "to give evidence shall not be made the 

subject of any comment by the prosecution ." The 

Declaration of E ig h ts , therefore, confirmed an 

existing  right.

In  the United States the provision against se lf 

incrimination has been given a wide interpretation, 

extending to hearings that are not t r ia ls ,  such as 

hearings before Congressional Investigating  Committees, 

despite the fact that the provision reads:

(260) - See S . 130,

(261) ~ See 3 .1 3 1 .

(262) - S . 20 (7 )  Constitution of Zambia,

( 2 6 3 ) - This was as a result of the case of John

Lilburne who refused to testify  against 

himself before the notorious Star Chamber 

in 1637-3^ - See Dumbauld; op. c i t . ,  pp. 7J-82 

For L ilb u r n e fs own account of the case, see 

3 Howell, otate Trials  1315 - 1367 (1^37)



"No person . . . .  shall be compelled in any criminal 

case to be a witness against himself . . , . " ( 2oi|)

It  remains to be seen whether the courts in Zrmliu 

w ill  give the provision a similar wide interrxstation.

(v i i i )  Criminal Offence Must bo Prescribed 

By Written Law.

A person cannot be convicted of a criminal 

offence unless that offence is defined an<1 tho penalty 

therefor is prescribed by a written la w !2^ )  This 

does not, however, affect the power of a court of 

record to punish r. person for contempt notwithstanding 

that the act or omission constituting the contempt 

is not defined in a written law and the penalty 

therefor is not so prescribed!2*^ )  It  should be 

noted that unlike in England where some of the 

crimes are governed by the common law , in  Zambia 

there are no common law crimes. As in some 

overseas terr ito ries , the crimes governed by the 

common law in  England were reduced into written 

form in the Penal Code!2^ 7 ) Other crimes are con

tained in various other statutes, regulations, rules 

and orders. The provision m ust, therefore, have 

been drawn up with African customary law in mind.

The provision is  also contained in  the Constitutions 

of Botswana^2^0 ) and Kenya^2^ )  for instance, but 

not in that of Swaziland. Both the i 960 and 19 63 

Nigerian Constitutions contained the provision.

In  Aoko v. Pagbemi^27^) decided under the i 960 

Constitution, the High Court of the Western Region 

quashed a conviction as being in  v iolation  of the 

provision. The a p p e l l a n t  had been convicted of 

adultery by a customary ccurt. There was no written 

law defining  this crime and prescribing  a punishment.

( 264.) - F ifth  Amendment to the Constitution,

( 2 6 5 ) - s . 20 (8 )  Constitution of Zambia,

(266) - I b id .

( 2 6 7 ) - Cap. 6.

(268) - S.10(8)

(269) - S . 2 1 (8 )

(270) - (1961) 1 ,,11 N .L .R .  400.
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90. ( Ix )  Public Hearing

Except with tho agreement of the parties thereto, 

a ll  proceedings of every court or proceedings for 

the determination' of the existence of any c iv il  

. right or obligation before any other adjudicating

authority , including the announcement of the decision 

of the court or other authority, must be held in  

p u b l ic !2"*^  The court or other adjudicating  authority 

may, however, exclude from the proceedings persons 

other than tho parties thereto and their legal . 

representatives .here (a) it considers it necessary 

or expedient to prevent publicity  which might 

prejudice the interests of justice or the proceedings 

are only interlocutory; and (b) it is empowered 

to do so by law in the interests of defence, public 

safety , public order, public morality or the welfare 

of persons under the age eighteen years or protection 

of the private lives of persons concerned in the 

proceedings!2" ^  The requirement of a public 

hearing is not new. Section 71 of the Criminal 

Procedure Code had provided that "thu place in which 

any court is held , sh all ,  unless the contrary is 

expressly provided by any Ordinance for  the time 

being in force , bo deemed an open court to which 

the public generally may have access ."  The section 

is s t i l l  in operation.

(271) - S . 20 (10) Constitution of Zambia

(272) S . 20 (11)
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CHAPTER T'Vt'BNTY-TWO 

FUNDAMENTAL HUMAN RIGHTS - I I  '

(8 )  Fr eedom of Conscience

(a ) General Provisions

Except with his own consent a person may not

"be hindered in the enjoyment of his  freedom of

conscience^1 ) The freedom includes freedom of

thought and of r e l ig io n ,  freedom to change religion

or b e l i e f ,  and freedom either alone or in community

with others, and Loth in  public and in  private , to

manifest and propagate one 's  relig io n  or b e l ie f  in

worship, teaching, practice and ob serv a n ce^ )

Not only, therefore, has a person the freedom to

belong to any relig io n  of his  own choice but to no

religion  at a ll .  iin atheist or agnostic is  protected

to the same extent as a C hristian , a Moslem, a Hindu,

a Bahai, a Judnist or an ancestral worshipper.

The freedom is wide but not unrestricted . It  can

be curtailed by any lav/ which is reasonably

required (a ) in the interests  of defence, public

safety , public order, public morality or public

health ; (b) for the purpose of protecting the

rights and freedoms of other persons, including the

right to observe arid practice any relig io n  without

the unsolicited  intervention of members of another

religion ;- " A Inw enabling any of these exceptions

or acts done thereunder must, however, be reasonably

ju st ifia b le  ih a democratic s o c i e t y ;^  The terms

"reasonably required" and "reasonably justifiab le

in  a democratic society" have been discussed in

the previous chapter.

It  is s t i l l  too early to know what attitude

the Zambian courts w i l l  adopt in interpreting this
(5^

freedom. So far  only one case lias dealt with i t ; ^ '

(1 )  - S .2 l ( l ) 'C o n s t i t u t io n  of Zambia-

(2) - Ib id .

(3 )  - S . 21 (5)*

(k ) - S . 21-

(5 ) - See below.
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2. It  i s ,  however, certain that the Zambian courts >

w ill  not have the same latitude in interpreting 

this freedom as their counterparts in the United 

States. As in the case of the other freedoms-, 

the United States L i l l  of Rights does not qualify  

the freedom of religion . The Congress is barred 

from making laws prohibiting  the free exercise of 

religion . 1' Q ualification  of the freedom i s ,  there

fo re , left  to the courts^7 ) In  Zambia, on the 

other hand, the Legislature can translate the 

exceptions given above into legislation  and 

. severely curtail the free exercise of religion .

In  Zambia the 3t«,.te is not barred from establishing  

a State Church, In  the United States, on the other 

band, the Congress cannot make a "law respecting

an establishment of r e l ig io n ........." This has been

interpreted as building a "w all  of separation between 

church and state'1' ana a s ,  therefore, not only prevent

ing the State from establishing  a church but also

(6) - First  Amendment, Constitution of the United

States.

(7 )  - See, e . g . ,  ReynoIds v . U . S . .  98 U . S .  145 ( 1 8 7 8 ) ,

where the Supreme Court held to be constitutional 

a statute that prohibited polygamy and had been 

challenged by a Mormon, convicted under i t ,  as 

v iolating  his religious  freedom to marry more 

than one wife (see also the Indian case of 

Bombay v . Narasu, (1952 ) A . I . E . , Bomb. 84 , 

where a similar decision  was made); Cox v .

New Hampshire, 3--2 U . S .  5^9  (1 9 4 1 )  , where the 

Supreme C.>urt heu.d that Jehova’ s witnesses ' 

could be required to secure a permit before 

holding a parade or procession on public 

streets ; C h a 1 insky v. New Hampshire, 315 

U . S .  5*58 ( 1 9 4 2 ) ,  where it was held that a 

Jehova ’ s witness could be punished for using 

" f ig h t in g ” ’words in  a public place. *



2, •

3 .  from aiding churches or church s c h o o ls !^  I f  the

State in Zambia were to establish a State Church 

or designate one of the existing  churches as a 

State Church, the arrangement would not be incompat

ible with  the existence of freedom of religion  in 

the country as long as there would be no interference 

w ith  otter churches or faiths  or compulsion that 

people join the State Church. The Constitutions 

of Ireland and M alta, for instance, recognize the 

Roman Catholic Church as the State Church but also 

provide for  freedom of religion  as a fundamental 

right* Unlike in  the United States, in Zambia 

the State grants aid to church schools.

Religious Instruction in Schools

The provision regarding religious instruction 

at schools has two aspects. The first  aspect 

relates to the receiving of religious instruction 

by pupils  at schools while the second relates to 

the right of religious communities or denominations 

tc give religjous instruction  at schools they run.

With regard to the f ir st  aspect, Section 21 (2 )  

provides that '’except with his own consent (or,  if  

he is a minor, that of his guardian) no person attend

ing any place of education shall be required to 

receive religious  instruction or to take part in 

or attend any religious ceremony or observance 

i f  that instruction , ceremony or observance relates 

to a r e l ig io n  other than his own." The term 

"any place of education" applies to both Government 

and non-Governmcnt schools. However, in the case 

of non-Gover-nment Schools, the term should perhaps 

be limited to Government-aided schools although

$6^5

(8 ) - See, however, the case of Cochran v. Louisiana 

State Board, of Education . 21 U . S .  370 (1 9 3 ° )  > 

where the Supreme Court upheld a state la?/ 

which authorized the distribution  of free  

textbooks to children in both public and 

private schools. The Court’ s reasoning was 

that the books were to help the children and 

not the private schools.
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k, nothing in the words suggests this limitation.

Schools not aided "by the Government are strictly 

private property and it  is d if f ic u lt  to see how 

the Declaration of Eights could be justifiably  

enforced against such institutions . a  ̂ Most non

Government schools in Zambia are , however, aided.

The f ir s t  major case under the Declaration of
( a )

Rights arose from this provision. ' The case was 

set in motion by a young g irl  of between 11 and 12 

years of age. The g i r l ,  Peliya Kachasu, was the 

daughter of a Jchova's  Y/itness.^1^  She was suspended 

from school in terms of certain  regulations which 

required school children , inter a l i a ,  to sing the 

National Anthem and salu&e the National Flag.

The suspension was to remain until  she complied 

with  the orders, Y-ith the help of her father and 

next fr ie n d ,  she "brought action against the Attorney- 

General on the following grounds:

C h .22.

(8a) - After holding that it  was reasonable that 

pupils sh' -uld sing the National Anthem and 

Salute tho Flag , the judge, in Kachasu * s 

C a s e . said : !iI should add that the position

might w e]1 le  d ifferent  i f  the requirement 

to sing the National Anthem and salute the 

National Flag went outside the Government 

and aided Schools. Then it might not be 

r e a s o n a b l e . - at p . 17 •

(9) - Feliya Kachasu v. Attorney-General. I 967/H P /

273.

(10) - Justice  Stone of the United States Supreme

Court once remarked that the Jehova ’ s Witnesses 

"ought to have an endowment in view of the aid 

which they give in solving the legal problems of 

c iv il  l ib e r t ie s . "  - as quoted in Mason, Alphens 

T. Harlan I-iske Stone. P illa r  of the Law 

(New York, Viking Press, 1956) p. 598.



(a) that the suspension constituted a hindrance 

in the enjoyment of her freedom of conscience as  

provided in Chapter I I I  of the Constitution; 4‘

(Id) that Regulation 25 was ( i )  ultra vir.es Section 

12 of the Education Act, 1966 ; ( i i )  in conflict

with Section 21 of the Constitution; (c) that 

Regulation 3l(l)(^-) was in conflict  with Sections 

2k and 25 of the Education Act, 1 966 ,  and Sections 

21 of the Constitution. The ground relating to 

Section 12 of the Education Act is not relevant to 

the subject under d iscussio n !1 1  ̂ Section 2k of 

the Education Act roads: ,

"No p up il  s h a ll  De refused  adm ission  to any

school . . . . .  on the grounds of h i s ........... ..

re lig io n . 11 

Section 25 reads:

" I f  the parent of the pupil attending any school 

requests that he be excused from taking

part in or attending any religious ceremony or 

observance, then u n t il  the request is withdrawn, 

the pupil shall he withdrawn therefrom accordingly

(11) - The section empowers the Minister to make

re g u latio n s  !,(b ) . . .  p re sc r ib in g  and regulating  

. . .  the sub jects  i f ■ in stru c tio n  to "be provided  

. . . ” The argument of A p p lic a n t ’ s counsel was 

that R e g ulatio n  25 d id  not p rescribe  any subject 

of in s tru c t io n  to be  provided  but a d r i l l .  The 

judge d isag reed  w ith  th is  reasoning  and h e ld :

" I  do not agree. Regulation 25 ( l ) ( a )  clearly 

prescribes the provision of a subject of 

instruction - namely, "the singing of the 

National Anthem and the proper manner in  which 

pupils should behave on formal occasions at 

which the National Anthem is  played or sung or 

the National Flag is flow n ."  That may not 

amount to a very extensive subject, but it is 

a subject and an important one ."  - at p. 6 .
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; The Court dismissed w ith  l itt le  discussion the

argument that the a p p lican t ’ s suspension and her 

continued suspension were unlawful because Regulation 

3 l ( l ) ( d )  was in conflict with Section 2b of the 

Education Act. The judge stated:

" I  do not think Section 2b affords the 

applicant any assistance here. She was not 

refused re-admission to the school "because 

she was a Jchova ’ s witness hut because she 

had been suspended for w ilfu l  refusal to sing 

the National Anthem and would not agree to do 

so or salute the National Flag in the future.

It is true that her attitude in  this regard 

was dictated by her relig io n . But t h is ,  at 

b est ,  only makes her relig ion  a remote cause 

of her suspension and fa ilure  to achieve re

instatement - a causal sine qua non perhaps, 

but not the causae causans . the proximate cause, 

which is what must be looked at here. That

cause was the applicant 's  breach and indicated
(12}

continued breach of regulation 2 5 .

It  is  submitted that this conclusion is correct. 

The Court then turned to the v a lid it y  of Regu

lation  3 l ( l )  (cl) in relation  to Section 25 of the 

Education Act. It accepted that the wording of 

Section 25 excused the applicant from participation  

or attendance at any religious ceremony if  her father 

so requested and that her father had, in fa c t ,  made 

the necessary request in relation to the singing 

of the National Anthem and saluting the Flag.

Having accepted t h is ,  the court proceeded to answer 

the question whether the singing of the National 

Anthem and the saluting of the Flag were ceremonies 

or observances. It  defined the terms "ceremony" 

and "observance'', the former as connoting "some 

continuity of performance" and the latter  as 

relating  "more to a specific  A c t " ,  but did not think 

that the difference between the two terms was s ig n i f i 

cant in  the case under consideration; the terms 

could be interchanged. In  answering the question

j d69

(12 )  - At p. 7.



( i . e .  whether -the saluting of the Flag and the singing 

of the Anthem were ceremonies or observances) the 

court adopted an 'objective test. Counsel for the 

applicant had urged the court to adopt a subjective 

test. He lad referred the court to , among others, 

Zavilla v. lua s s e ^-'^ and Donald, v. Board, of Education 

of the City of Hamilton^ i n  which the subjective 

test was used. Headnote 6 to the report of 

Zavilla v. l̂'asse reads:

"A religious b e l ie f  is purely subjective.

Pupils may not rightfully  be expelled, from 

school for  their  refusal to pledge allegiance 

to th^ United States Flag and take part in 

Ijatri^tic exercises, where they entertain 

the opinion that such acts would be in 

violation  of their  religious b e l ie f s ,  and 

courts may not by judicial  pronouncement, 

detex’inino that the b e lie fs  so entertained 

are neb religious  op in ions ."

The facts in  Donald v. Board of Education of the 

City of Hamilton were very similar to those in  

Kachasu's Casel

(1 3 )  - ( 1 9 4 0  112 (C o lo .)  183.

(14) - (1941) Ontario Reports, 518.

( 1 5 ) - Jehov^ 's  ..itness pupils in this case refused

to sing tho National Anthem - God Save the 

King; to repeat the Pledge of Allegiance 

or to salute the f la g .  Regulations required 

the s:.n:;in^' of the anthem daily  at the 

beginning and the closing of the school day.

As in Zambia, there was a leg islative  provision 

that 10 pupil should be required to take 

part _n any religious exercises objected to 

by hi-, -_arent or guardian.



The Court, however, professed to rely on Baxter 

v. Langley^"^) and Sheldon v. Fannin^1 7 ) in which 

the objective test was adopted!1^) ' The court opted 

for the objective test by asking i t s e l f  and answering 

five  questions - ( l )  by whom were these ceremonies 

instituted and with  what object? ( 2 ) in the manner 

in  which they were conducted, were they invested 

with any of the trappings of religious worship?

(3 ) did the persons who attended these ceremonies 

regard them as religious? The court ’ s answers were:

(l )  that the ceremonies were instituted  on directions 

of the State and not of any church or religious 

organization} that they formed part of the instruction 

which was tc be provided in Government schools in  how 

to behave on formal occasions at which the Flag 

was flown; and that their object , together with 

that instruction, was to promote national unity and 

proper respect for the National Anthem and the 

National Flag as the secular, not re lig io u s , symbols 

of national consciousness; that this was evidenced 

by the fact that special provision had been made 

that no pupil shall be required to participate in  

these ceremonies as part of any religious  ceremony or 

observance; ( 2 ) that the ceremonies of singing the 

National anthem and saluting the National Flag were not 

invested with the trappings of religious  worship; 

they were net conducted by a priest  nor in a place 

of religious  worship, nor was use made of any

(16 )  - (1369) VoJ. 3 8 ? L . J .M .O .  1.

(17 )  - (1963) 221 P. supp. 7 6 6 .

(10 )  - The court accepted that from the cases cited

by counsel for  the applicant it  was abundantly

clear that './here a religious opinion is in

question a subjective test must be applied. 

"Indeed., it is  impossible to test something

so personal as an opinion in any other w a y ."  -

at p. 10. /.fter accepting th is ,  the Court, 

however, decided to take a different view 

in these v/ords: "When the nature of a ceremony

or observance is in  question it seems to me 

that a subjective test is inappropriate and 

its application  could lead to anomalous 

results. The ceremony its e lf  must be looked



9. (12 ) - Continued,

at objectively as it  was in Baxter v. Langley 

(supra) and Sheldon v. Fannin (supra) . . . .

T h is ,is  not to say the subjective views of 

those at ton cling the ceremony are not to be 

taken into account. They w il l  carry consider

able weight; but they w il l  not necessarily 

be decisive. To take an objective view of 

the religious nature or otherwise of a 

ceremony or observance is not easy. A judge 

charged with this duty must be careful not 

to allow his own religious views to colour ' 

his judgement." - at p. 10

. 2 2



1 0 . equipment or books associated w ith  religious worship;

(3) that some persons - notably the applicant and 

her Jehova 's  Witness colleagues - did genuinely and 

sincerely regard these ceremonies as religious. 

"Applying the objective test through the medium 

of these questions and answers, I hold that , not

withstanding the views of the applicant and her 

colleagues, the singing of the National iin uhem and

saluting of the National Flag are not religious
. .. (19")

ceremonies or observances." s ' Consequently the

applicant ’ s claim was dismissed.

There can be no quarrel about the court!s decision 

to adopt an objective test in this case. It  must,

however, be mentioned that the test cannot be applied 

in  every case requiring the court co decide on what 

is a religious ceremony or observance without in fr in g 

ing the religious  b elie fs  and practices of individ 

uals which, although senseless to otheir., are 

cardinal to the persons concerned .v 1

.After disposing of what it  termed the " l e g is 

lative  issue" the court turned to what it called 

the "constitutional issue" - i . e .  vhether the sus

pension of the applicant constituted a hindrance 

to the applicant ’ s freedom cf conscience aid whether 

the regulations under which the applicant ’*as 

suspended were concurrently in conflict  *rith  Section 

21 of the Constitution. The cou:!'i held "hat the 

applicant had been so hindered. The Chief Justice 

stated:

" . . . .  in  my view , the applicant was hindered 

in  the enjoyment of her  freedom of conscience 

the moment she was put under coercion to 

sing tho National Anthem against her religious 

b e l ie fs .  For at that moment she wcs not free 

to give expression to her religious convictions, 

albeit  pas lively, by refraining  from joining 

in what she considered to be a hymn of praise 

to other than Jehova God Himself. Further 

more, I think she is  also bc«h being presently 

hindered and likely  to be hindered 5n the

(1 9 ) .-  At p. 11.

(20) - See remarks of Lehman J . in People of the

State of New York v. Sandstrom, (1539) 279 

N .Y .  523 .-.t 535.

879s
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future inasmuch as whilst she is free to enjoy 

her freedom of conscience in most of Zambia 

she is not 30 free on the premises of any Govern

ment or aided school to which she woxrld ordinarily 

be entitled  to admission; and she may anticipate 

that i f  she secures such admission she w il l  

be subject again to the same coercion which 

she has already experienced to act against her 

religious beliefs .

All thiy to my mind constitutes hindrance, 

and it follows that the applicant is entitled  

to redress in respect thereof unless that 

hindrance an^' the law which sanctions it come ^ 2

within  the ambit of subsection (5) of Section 2 1 . "

Applicant ’ s counsel had submitted that once 

the applicant had proved hindrance the onus of 

showing that the situation f e l l  within the ambit 

of subsection (5) rested on the State. The court 

did  not, however? accept this argument. I t ,  instead, 

accepted the reasoning of Bate J .  in  Arzilca v. Governor.
.  -----------------------------------------------------------------------------------------

Northern Region. ^ 1 a Nigerian case, that there was 

a presumption that the Legislature had acted 

constitutionally ■'""id that the laws it had enacted were 

necessary and reasonably justifiab le . Accordingly, 

following the reasoning in. another Nigerian case - 

Gheranci v. Chc- ranci^^  - the court placed the onus 

on the applica.it to show that Regulation 25 was not 

saved by any of the provisions of Section 2 1 ( 5 ) and 

that things done under the authority of the regulation

- i . e .  the coercion exercised on her and her suspension 

and continued exclusion from school - were not 

reasonably justifiable  in a democratic society.

" I f  the applicant succeeds in  establishing any one 

of these alternatives then she succeeds in her case, 

for I have already held that she has been hindered

(22) - At p. 2k,

(23 ) - (1361) All N .L .R .  3 79 ,  at 322.

(2k) - (I960 )  N .R ,N .L .R .  2k.



in  the enjoyment of her freedom  of c o n s c ie n c e ."

To discharge  the onus, counsel for  the ap p lic an t  

had submitted that a law w hich  com pelled l i t t l e  

ch ild re n  to s in e  the N ational Anthem and salute  the 

N atio n al Flag  on r a in  of suspension  could not he 

said  to be reasonably  required  in  the in terests  of 

d e fe n c e , p ub lic  s a fe t y , p ub lic  order or for  the 

purposes of p ro te c tin g  the r ig h ts  and freedoms of 

others. The Attorney- General, un the other h a n d , 

had subm itted that the R eg u la tio n  was reasonably  

required  both  in  tho in terest  of public  s a fe ty  and 

for  the purpose of pro tecting  the r igh ts  and 

freedoms of others and that i f  the R eg ulatio n  was 

reasonably  req u ired  then it  fo llo w ed  that it  was 

a reasonably  ju s t i f ia b l e  measure in  a democratic 

s o c ie ty . He had further  argued  that there  was need 

for u n ity  in  the country.

The Court accei3ted the Attorney- G eneralfs 

argum ent, p a r t ic u la r ly  that there was need for 

n a t io n a l  u n ity  in  the country. A ft e r  accepting  

J u s t ic e  F r a n k fu r t e r 's  words that "n a t io n a l  u n ity  

is  the b a s is  of n a t io n a l  s e c u r i t y " a h d  adding 

that i f  n atio n al u n it y  was e s s e n t ia l  in  a mature 

and e stab lish e d  n a t io n , how much more necessary  

it  was in  a newly emergent n a t io n , the court s ta te d : 

"B earing  in  mind the com pelling  c o n sid e r a t io n , 

p a r t ic u la r ly  at the p resent tim e , of n atio n a l  

u n ity  and n at io n a l  s e c u r it y , w ithout which 

there  could be no certa in ty  of p u b lic  safety  

nor guarantee of in d iv id u a l  r ig h ts  and freedom s, 

I  th in k  it  is  a reasonable  requirem ent that 

p u p ils  in  Government and a ided  schools sing  the 

N atio n al Anthem and salu te  the N a tio n al  F lag .

I  c e r t a in ly  cannot see that it  is  unreasonable  - 

w h ich  is  s u b sta n tia lly  what xhe ap p lic an t  has 

to p ro v e ; and i f  a thing  is  not unreasonable

(2 5 )  - At p . 15 . In  Jasb h a i Umedbhal P a t e l 's  Case

tyfagnus J ,  d isagreed  w ith  t h is  reasoning  and 

p la c e d  the onus to ju s t ify  the le g is la t io n  on 

the State - see belo w .

( 2 6 ) - The statement was made in  M in n e r s v ille  School

D is t r ic t  v . G o b itis  , 3 10  U .S .  586 (1 9 4 0 )  -

see below .
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13. then surely it must be reasonable. There

is l i t t l e ,  i f  any, room for anything between ." ^

Accordingly the Court held that Regulations25 

and 3 l ( l ) ( d )  were reasonably required in the interests 

of public safety and that the enforcement of 

Regulation 25 by suspension was the most appropriate 

one^2^  (2) that Regulations 25 and 3 1 ( 1 ) (d) were 

reasonably justifiab le  in  a democratic society - 

the democratic society that existed in Zambia; 

and (3 ) that the action against the applicant was 

reasonably justifiab le  in  a democratic society.

The court declined to fellow  the United States 

Supreme Court's  decisions in similar cases. Although

the Supreme Court had in Minnersville  School D istrict
(29)  -- ---------------------

v. Gobitisv ' sustained as constitutional a

Pennsylvania school board 's  regulation which

_ required school children to salute the flag and

which had been challenged by children of Jehova’ s

Witnesses as violating  their  religious b e l i e f s ^ 0 ^

it had, in West Virginia  Board cf Education v.
ĉ iii —  ------------  — *—

B a r n e t t e 1 reversed the decision and held that 

Jehova ’ s W itnesses ’ children could not be expelled 

from school because of th^ir refusal to salute the
(-Z.O)

fla g .  1 C rit ic is in g  the heart r-* the Gobitis case 

that "national unity  is the badis of national security" 

and that the authorities  Lad "the light to select 

appropriate means of its attainment" , the court made

3h. 22.

(27 ) - At p. 17, The Court took ju d ic ia l  notice of the

disruptive consequences of disunity which had 

manifested themselves jn other newly emergent 

Countries in Africa and of the fact that Zambia 

was a newly anergent; State.,

(28 )  - The Court thought that "chastising a child

because it w ill  not perform an act contrary to 

its religious  conscience strikes me not only as 

unreasonable but as b a r b a r ic ."  - at p. 1 8 .

(29 ) - 310 U .S .  586 (1940 ).

(30 )  - Tresolini thinks the decision was influenced by

the fact that war had ju^t broken out - o p .c i t . 

p. 445-

(31) - 319 U .S .  624 (1 9 4 3 ) ;  T reso lin i ,  o p .c i t . , pp 451

458.



Zil. 22

i 13. (32) - Justice  Frankfurter rho had dulivei ed the

judgment in G o b it is ’ n case dissented. In  

I Kachasu?s C ase , as has t-̂ .en seen above, the

j Court followed the overruled G o h it is 's  case.
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15. the following illuminating statement which it is

essential  to quote in  f u l l :

"National unity as an. end which o ffic ia ls  

may foster by persuasion and example is 

not in question. The problem is whether 

under our Constitution compulsion as here 

employed is a permissible means for its  

achievement."(3 3 }

The Court in  K a c h a s u ^  case appreciated the 

reasoning of the Sujjreme Court in Barnette ’ s Case 

and in those that followed. It was, however, 

influenced to d if fe r  by the fact that the 

conditions in Zambia were completely different 

from those in the United States. The Barnette 

Case was decided lG~J years after  tne declaration 

of independence by the American colonies and 152 

years after  the coming into force of the existing  

Constitution. On the other hand, the Kachasu Case 

was decided only three years a fter  independence.

The country had not even begun yet to feel  its  way 

as a nation. The dangers of disruption were indeed 

more prevalent and the need to foster patriotism 

more urgent in  a three-year old nation than in a 

152 - year old nation. I f  the decision  in  the Gobitis 

Case, as Tresolini says, was influenced by the out

break of the w ar , then it dc^s show that even in 

the United States, the Court 's  approach to matters of 

this nature is governed by the prevailing  conditions.

lAith regard to the second aspect of religious 

instruction at schools, section 2 1 (3 )  provides that 

"no religious corPinunity or denomination shall be 

prevented from providing religious instruction for 

persons of that eoirraunity or denomination in the 

course of any education provided by that community 

or denomination." Where a school coming under this 

provision has pupils of other denominations or 

c o m m u n it ie s ^ ^  such pupils can only receive such 

instruction if  they, or ii they are minors, their

(33) - T reso lin i ,  o p .c it .  , pp. 1+56-1+57.

(34 )  - It  should be noted that no school may refuse

a person admission on grounds of religion  - 

S . 21+ of the Education Act. See above.



parents, consent. They arc. protected from compulsion 

to receive such instruction by subsection ( 2 ) which, 

as already seen, provides that except with  his own 

consent (or i f  a minor, thf." of his  parents) no 

person attending any place of education shall be 

required to receive religious instruction or to take 

part in or attend any religious ceremony or observance 

if  that instruction , ceremcjy or observance relates 

to a religion  othor than hi 3 own. Although this 

provision seems to suggest taat a person belonging

• to that religion  or comrnun:'1 'vj n n  V 3 compelled to 

receive religious instruction, e t ' , , it  should be 

noted that such verson is always free to change 

his  religion  or b e l ie f ,  in which case he would no 

longer be com pelled.( 3 5 )

While religious bodies are given the freedom 

to teach religion  to pupils and to make them part

icipate in observances and <j3remonies, can Government 

schools do the same? For instance, can the Minister 

prescribe a pray ex to be sa-.d by the pupils every ■ 

morning before classes begin? In  the United States, 

where separation of State and Church has been held 

to be embedded in  the First and Fourteenth Amendments, 

the practice of reading passages of the Bible and 

prescribed prayers is u n c o n s t i t u t i o n a l ^ ^  It  has 

been mentioned above that there is no separation 

of State and Church in Zambia. It would, therefore, 

not be unconstitutional to read passages of the 

Bible  and prayers in Government schools as part of 

the school programme, jjrovided pupils are not com

pelled  to attend.

(3 5 )  - S. 2 l ( l ) .  It  should oe noted that a person

may change his belior in certain things but 

continue to be a member of a religious body.

(36 )  - Engel et a l. v, V it a le ,  370 U .S .  2+21 (1 9 6 2 ) ;

Tresolin i ,  op c i t . . pp. 47U-481; Abington 

School D istrict  v. Schemp and Murray v. Curlett 

(decided together). 374- U .S .  203 ; T reso lin i ,  

pp. 481-IiJO.



( c ) Oaths Against a Person's  Religion

A person may not be compelled to take any oath 

which is contrary to his religion  or b elie f  or to 

take any oath in a manner contrary to his religion  

or b e lie f .  This provision is unlikely  to be a 

subject of controversy. It i s ,  in  fa c t ,  not new 

in Zambia. English  law, which operates in  Zambia, 

has , for many years, recognized the principle that 

a person should take an oath in  a manner in conformity 

with his religion  or make an affirmation. The 

Zambian Constitution does not, however, have a 

provision such as that found, for  instance, in  the 

Constitutions of the United S t a t e s ^ 7 ) and Australia 

prohibiting a religious tost as a qualification  

to any public o ffice . Discrimination against a 

person on religious grounds i s ,  however, prohibited 

by Section 25 of the Constitution. '

(9 )  Freedom of Expression

"Without freedom of speech the appeal to reason 

which is the basis  of democracy cannot be m a d e . " ^ ^

In Zambia this freedom is protected by Section 22 ,  

subsection ( l )  of which provides that ’'except with 

his own consent, no person shall be hindered in the 

enjoyment of his freedom i f  expression, that is to 

say freedom to hold opinions without interference, 

freed cm to recieve ideas and information without 

interference, freedom to communicate ideas and 

information without interference (whether the 

communication be to the public generally or to any 

person or class of peisons) and freedom from inter

ference with correspondence." The freedom may be 

exercised through speech or through the written word.

(37) - Article V I.

( 3 8 ) - S . 1 1 6 -

(39 ) - See below. .

(1+0) - Cabinet Government (Cambridge, Univ. Press, 

3rd. E d . ) p. 12+.
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U e

IS . "L iberty  of speech and liberty  of press e re substant

ia lly  identical. They are freecom to utter words 

orally and freedom to w rite , print and circulate

Unlike in the United States where the courts 

are left  to determine and define !he limitations 

to the freedom, in Zambia the restrictions are defined 

in  tiie Constitution. Section 22 (2 )  provides that 

"Nothing contained in or done under the authority 

of the lav; shall be held to be inconsistent with 

or in contravention of this section to the extent 

that the lav in question makes provision - (a) that 

is reasonably required in the interests of defence, 

public safety , public order, public morality or 

public health ; or (b) that is reasonably required 

for the purpose of protecting th^ reputations, rigats 

and freedoms of other persons or the private lives 

of persons concerned in legal proceedings, prevent

ing the disclosure of information received in con

fidence , .paintaining the authority nnd independence 

of courts, regulating education?! institutions ir. 

the interests of per s o l s  receiving instructions 

thereins or regulating the technical administration 

or the technical operation of telephony, telegraphy, 

posts, w ire less ,  broadcasting, or television : or

(c) that imposes restrictions upon public o ffice rs ; 

unless the provision or tiling done is show, rot to 

be reasonably just ifiab le  in a democratic society ."  

Many statutes restrict  freedom of expression in

Zambia. For instance, section 6 of the Public
(l,o)

Order Ordinancevr 1 makes the use of threatening, 

abusive r'r in su lt in g  words in  any public place or 

at any public meeting with intent t_> provoke a breach 

of the xueace or whereby a breach of the pe^ce may 

be occasiored, an offence. Section 2 (9 )  of the 

same ordinance makes it an offence to utter words

(41) - Beard, Charles The Republic (New York, V ikjng ,

1943) p. 155,

(42) - Cap 260=
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19. or to do any act or thing whatever with  intent to

excite enmity between tribes or "between sections 

. of the community or with intent to encourace any 

person or persons to do or to omit to do any act 

or acts so as to defeat the purpose or intention 

of any law in  force in the country or in any part 

thereof. The Penal Code recognizes the following 

offences: incitement to m u t i n y s e d i t i o n ^ ^ )

publication of false  nev/s with intent to cause fear 

and alarm to the pub lie insulting  the National

I ' l a g ^ ^ )  insulting  the National A n t h e m )^ )  

defamation of tho President expressing or show

ing hatred, r idicule  or contempt of persons because 

of their race, tr ib e ,  place of origin  or colour

defamation of foreign  p r i n c e s ^ 0 ) proposing violence
(5 1 '

or breaches of tho law to an assembly*"^ - wrongfully

inducing a boycott (trade disputes excepted)

writing  or uttering words with intent to wound religious

f e e l i n g s t r a f f i c  in  obscene publications
(55') -

and defamation. • Section 53 of the Ccae empowers

the President to ban publications printed in or

outside Zambia which are contrary to public interest.

Section 3 of the Preservation of Public Security

O r d i n a n c e a u t h o r i z e s  the President during a state

h ,  22 .

(43) - S.50-

(44) - Ss. 53D and 5 3 G.

(45) - S .56A .

(46) - S .58C .

(47) - S .58D .

(48) - S .58E .

(49) - S .58F .

(50) - S . 59.

(51) - S .77A . •

(52) - S .77B .

(53) - S .112 .

(54) - S . 156.

(55 )  - Ss. 1685 1 6 9 , 170 and 173-

( 5 6 ) - Cap. 2 6 5 .
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20. of near emergency to make regulations prohibiting 

the publication ancl dissemination of matter prejudicial  

to public security and to control the production, 

publication , sale , supply, distribution  and possession

of such publications. The Printed Publications
• (57 )  '

Ordinance'- ' requires newspapers to be registered

before beginning .ublication . The O ff ic ia l  Secrets

Ordinance^ ' prohibits disclosure of state secrets.

The Defamation Ordinance(^9 )  ma^ es certain statements

c iv il  wrongs. The losts and Telegraphs Act, 1954 ,

restricts mail that may be sent through the post.

None of these statutory provisions is likely  to be

invalidated as being in contravention of Section

2 2 ( l ) .  They can easily  be just ified  as fa llin g

under one or more of the exceptions under Section

2 2 ( 2 ) .
The case of Jasbhai Umedbhai Patel v. The 

Attorney-General , discussed above in connection 

with  other rights also raised a question that had 

to be resolved under Section 22. The question was 

whether the "opening, examination and seizure of 

the postal article  constitute a contravention of 

the applican t ’ s freedom of expression as guaranteed 

by Section 22 of the Constituti on ." The

envelopes seized contained notes of Zambian currency 

wrapped in brown paper. Each brown paper was marked 

with either one or three pencilled  crosses. No 

other writing  was contained in the envelopes. The

crosses were, however, said by the applicant to 

be messages and it was on the basis  that these 

crosses were messages that the matter was brought 

under Section 22. The applicant did not, however, 

explain the messages represented by the crosses.

In  the absence of such an explanation, the Court 

held that the packets did not constitute correspondence 

within  the meaning of Section 22 "and that , therefore, 

their opening did not violate the Section. I think 

it would be stretching the English language too

( 5 7 ) - Cap. 154-

( 5 8 ) - Cap. 38-

(59) - Cap. 257.

(60) - See p . 3 of the judgment.



21* far  to say that a pencilled  cross or a series of

pencilled  crosses constitute a communication of 

t ideas , even when they are described as "signs or

symbols'', especially  when unaccompanied by any 

explanation of what they denote, " ( ^ l )  ^fter  this 

ruling the court did not think it was necessary to 

decide on whether the derogations under Section 22 

applied to the case. I t ,  however, seemed to 

suggest that had it been necessary to decide the 

issu e , it  would have held the derogations under 

subsection ( 2 ) ,  including that for public safety 

advanced /by the Attorney-General, inapplicable.

The court found it necessary to utter warning to *" 

customs officers acting by virtue of Regulation 55:

" I f  they do not obtain a search warrant before 

tampering with any postal packet, it  w il l  be 

their personal responsibility  should they 

prove to have been wrong. In particular , 

if  a postal packet turns out to be "corres

pondence" in the true sense, there w ill  have 

been a breach of the sender’ s rights under 

Section 22 . which, fortunately fo r  the customs 

officer  concerned in the present case, it 

has fortuitously turned out not to be here.

It  should be remembered, however, when dealing 

with  a sealed packet, that the answer can 

only be obtained after it is opened and if 

a customs officer  opened i t ,  he does so at 

his  own risk.

It  should be noted that the court was not 

here issuing a general warning applicable to a l l  

cases, but only to those coming under Regulation 

35 of the Exchange Control Regulations. The 

Court, it w i l l  be recalled , had already held 

that Regulation 35 had nothing to do with public 

safety. Actions under the Regulation cannot, there

fo r e ,  be ju st ifie d  under this or any other derogation 

under Section 2 2 ( 2 ) .  The seizure of the envelopes 

had been ju st ifie d  in relation to Section 18 and 19

B84.
: 4

Ch. 22.

(61) - At p. 1+6.

(62) - At pp. 14-6-47.
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22. as being within the derogation for developing

or u t il iz in g  that property or some other property 

for a purpose b en efic ia l  to the community. Postal 

packets or correspondence can be opened without 

a warrant under m y  other law permitting such action 

provided the law _>r the action done thereunder fa l ls  

within  the derogations permitted under Section 2 2 (2 )  

and provided the law or the action is  not shown 

not to be reasonably justifiable  in  a democratic 

society. In  tho Nigerian cases - P .P .P .  v. O b i^ ^  

and R. v. Amalrairr.ted Fress Ltd. ^ t h e  

defendants were charged with sedition  under provisions 

of the Criminal Code similar to those of the Zambian 

Penal Code. They challenged the law under- provis

ions of the Declaration of Rights similar to the 

Zambian provisions under consideration. The court 

upheld the law as coming within  the derogation for 

public order and as reasonably ju st ifiab le  in a 

democratic socicty. Dealing with  the defendant's  

argument in the Obi case that the law could only 

be valid  if  the proscribed conduct was likely  to 

lead directly to public order, the Chief Justice 

d eclared :

" I t  seems to me that this is taking too 

narrow a view of the provision, for it must 

be reasonably ju st ifiab le  in-a democratic 

society to take reasonable precautions to 

preserve public order, and this may involve 

the prohibition  of acts of which, i f  unchecked 

and unrest:-ained, might lead to disorder, 

even th ,ugli those acts would not themselves 

do so directly . "

The Amalgamated Press Ltd ,Case had an additional 

element which was also challenged as unconstitutional 

in terms of Section 2k of the Constitution (guaranteeing 

freedoms of the ind iv idual) .  The defendant had 

been charged with  publishing false  news likely  to 

cause fear and alarm - an offence identical to that 

under Section 5GA of the Zambian Penal Code. The

( 62i) -.(1961 ) T ~ a T T n . l 7 R . ..lB27“ ’ I *

( 6 3 ) - ( 1 9 6 1 ) 1 All N .L .R .  1 9 9 , The cases were 

decided on the same day.

( 6k) - At p. I jC .

Ch. 22.
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23. judge upheld the provision and dismissed the

defendant's  contention "briefly in these

" I  do not think it is necessary to eitor 

into any length-consideration of the 

question presumably posed. Suffice i.u 

say that Section 2k . . . .  guaranteed 

nothing hut ordered freedor.i and . .  . cannot 

he used as a licence to spread f r l s ;  .uows 

likely  to cause fear and alarm to the 

p u b l i c . "

While the courts in Zambia w i l l  find  decision:) 

of Nigerian Courts and of courts of other Comm jnveal uh 

. countries whose Constitutions guarantee 'Veedom of

expression applicable in most cases because th.. 

freedom is in these countries sim ilarly wf r 'od and 

sim ilarly q u a lif ie d ,  they w i l l ,  on the othex hand, 

f ind  a large number of the decisions of \,he 

Supreme Court of the United States inapplicable.

As in  the case of other freedoms, the United States 

Constitution does not qualify  the freedom of speech 

and of the press. The First Amendment merely provide^ 

that "Congress shall make no law . . . . .  abridging 

the freedom of speech, or of the press ' Not

only, therefore, are there no specific  qualifications  

of the freedoms, but Congress is also prohiiited  

from making any lav.' that may abridge the :.r-''ividua 1 ' s 

enjoyment of them* In  Zambia the freedoms arc 

q u alified  and the Legislature is empowered to enact 

laws enforcing the permitted qualifietations, In

the United States the courts determine the q u a lificat i^  • 

and this has resulted in wider freedom of speech 

and of the press. For instance, although the 

Supreme court lias not declared a ll  lav/s regarding 

prior restraint of speech or censorship of ooscene 

literature  unconstitutional, it has laid  down 

stringent standards which such legislation  ^ust

Ch.22.

(65) - At p. 203.



satisfy if  it is not to be held u n c o n s t i t u t i o n a l ^ ^

Legislation  regulating merely time, place and

manner of speaking is c o n s t i t u t i o n a l b u t  that

regulating the content of speeches to be made is

unconstitutional^ u '̂ In Near v. Minnesotal ^ ^

a statute which : r a i d e d  for the ban through a court

action of any "m alicious, scandalous, and defamatory

newspaper, magazine, or other periodical" was held

to be u nco nstituti ' nal because it provided for prior
(70)

restraint ; in Turmlniello v. Chicago. ' a statute

which provided f..>r the prosecution of a person making

a speech which stiired  people to anger, invited

dispute or brought about a condition of unrest was

held to be unccnstituti >nal and to be violating

the right to free s p ^ j y  ;&nd in Kings ley International

Pictures v. New Y o r k , refusal to grant licence

to show a film  version of Lady Chatterle.y * s Lover

because it was immoral in that it advocated that

adultery is proper , was held invalid  because the

Constitution protected not only ideas that are

conventional or r hr. red by the majority but also

"advocacy of tho o;. inion that adultery may sometimes

be proper, no less than advocacy of socialism or

the single t a x . 11 These cases would be decided

differen tly  in Gambia. In Zambia, it is not

material that a lav; Places prior restraint on
■ if

speech or p u b l ic a t io n ,/ i t  fa l ls  w ithin  the permitted 

derogations and is reasonably justifiable  in a

(66) - See the cases of Kunz v. New Y ork , 340 U .S .

290 , 2 ^3 ,  205 (1 9 5 1 ) ;  Niemotko v. Maryland, 

340  U . S .  260 , 271 ( 1 9 5 1 ) ;  Saia v. New Y ork :

334 U „S 0 530 , 559-60 (1 9 4 8 ) ;  Winters v. New 

Y o r k , 333 U .S .  507 ( 1 9 4 0 ) ;  Butler v. M ichigan , 

352 U .S .  38c (1 9 5 7 ) ;  Cox v. New Hampshire 

312 U .S .  5 6 .., 575-76 (1 9 4 1 ) ;  Paulos v.

New Hampshire 345 U .S .  395 , 403  - 400 (1 9 53 ) ;  

Roth y. U n ited S ta te s , Alberts v. California  

(decided together) 354 U .S . 476 (1 9 57 ) .

(67) - See Cox v . New Hampshire. 312 U .S .  5 6 9 , 575

76 (1941) Panlos v. New Hampshire . 345 U .S .  

395 ,  4^3-408 (1953) .



25. (6 0 )  - See Kunz v. New Y ork , 3U0 U .S .  2 (jC . 3 ,

295 (1 9 5 1 ) ;  Niemotko v. Maryland , U .S .  

2 68 ,  271 (1951) ; Saia y. New Yoriv. 4 

U .S .  550 ,  559-60 (19 ^8 ) .

( 6 9 ) - 283 U .S .  1 (1 9 3 1 ) ;  Tresolin i ,  030,1

pp. i+16-1420.

( 7 0 ) - 337 U .S .  1 (1 9 U 9 ) ;  Tresolin i ,  op-

pp. ii-20-^25.

(71) - 360 U .S .  60^(1959)-

u 2 2



democratic society. For instance, a regulating

officer  may designate in a permit to hold a meeting

persons who may not speak at the meeting or matters .

which may not be discussed at the meeting!^l a )

Under Section 53 of the Penal Code the President

can, in his  absolute d iscretion , ban any publication

which contains matter contrary to the public interest

An assembly that provokes others (as did that in

Terminiello * s case ) to commit a breach of the peace. . . . .  (

becomes unlawful even if  it began lawfully.' '

Police officers above a certain  rank are empowered

to stop a meetinp that is l ikely  to be riotous or

that has become r io to u s !"^ )  Refusal of a licence

(under a law intended to protect morals) ("̂ 4-)

show a film  like Lady Chatter ley*s Lover would

certainly be upheld in  Zambia.

The test of '’clear and present danger” ; very

often employed by the courts in the United States

to determine punishable and non-punishable speech,

is unlikely  to be used in Zambia. Under the test ,
(75)

fir st  enunciated in Schenk v. United Sta te s , ' 

speech is only punishable i f  it is  " l ik e ly  to produce 

a clear and x^esent danger of a serious substantive 

evil that rises far  above public inconvenience,

(71a) - S. L\.a ( 5) Public Order Ordinance.

(72) - See S . 62 of the Penal Code,

(73) - See below.

(74) - See the Indian case of Fram Nusserwan.ji v .

Bombay» (1951) A . I . E .  Bomb. 210 , where it

was held that "morality did not mean an 

ad hoc morality created by the legislature 

but that accepted in a l l  India

(75) - 249 U . S 0 47  (1 9 1 9 ) ;  T reso lin i ,  o p .c i t . .

pp. 2+02+-i|.05.



annoyance or unrest, " ^7 6 ) Jhe tesi? places 

emphasis not on v/hat the statute prescribes but on 

whether the speech presented a clear and present 

danger. Accordingly, speech that would be 

punishable in  Zambia could in  the United States 

of America be considered permitted speech. Statutes 

that punish speech which is unlikely to produce a 

clear and present danger of a serious substantive 

evil that rises above public inconvenience, a.snoy- 

ance or unrest are declared unconstitutional 

In  Zambia the court would, in similar cases , not 

place emphasis (unless it is required to do eo by

(76) - Terminiello v . Chicago. 357 U .S .  1 (1 9 ^9 ^ ,

cited from judgjnent as reproduced in Tresolin i ,  

o p .c it . p , 1+21. The test was later  rivalled  

by the "remote po ssib ility "  or "bad tendency" 

test - which would be nearer to the me -hod of 

interpretation in  Zambia. The "bad tendency" 

test was used in Gitlow v. New York . 268 

U .S .  652  (T r e so lin i ,  o p .c i t . , pp. 1+05--1+10) 

where the court stated that a state "cannot 

reasonably be required to defer the adoption 

of measures for its own peace and safety 

until  the revolutionary utterances lee 1 to 

actual disturbances of the public peacs or 

imminent or immediate danger of its c.m 

destruction ; but it may, in the exerc 'se  

of its  judgment, suppress the threatened 

danger in  its  in c ip ien cy ." - as reproduced 

in T re s o lin i ,  pp. 1+08-9. In  1937 the "c lear  

and present danger" test emerged as the more 

acceptable but it  remained under criticism  

from some judges. Some judges preferred 

the '&ue process of law" test - Tresolin i ,

PP* 398-399. This should be compared with 

the passage by a Nigerian judge cited ubove 

and footnoted ( 6 5 ).
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: 28, • the law concerned) on whether the words were likely  •

; to produce a clear and present danger, hut on whether

; the law punishing that type of speech or publication

I comes within  the permitted derogations and whether

| it  is reasonably justifiable  in  a democratic society.

: The statute involved in  Term iniello*s  case , for

! instance, would not have been declared unconstitutional

i in Zambia since it could have been ju st ifie d  as

! necessary for public order.

! ( 1 0 ) Freedom of Association and Assembly

The right to assemble and associate is protected 

i by Section 23 (1 )  'which provides that "except with

i h is  own consent, no person shall be hindered in the

i enjoyment of his  freedom of assembly or association ,

■ that is to say, his right to assemble freely  and

I associate with other persons and in  particular to

; form or belong to trade unions or other associations

■ for the protection of his in terests ."  Nothing,

i however, "contained in  or done under the authority

i of any law shall be held to be inconsistent with

i or in contravention of this section to the extent

; that the law in question makes provision - (a) that

| is reasonably required in the interests of defence,

public safety, public order, public morality or 

j public health; (b) that is reasonably required

| fo r  the purpose of protecting the rights or freedoms

i of other per sons; (c ) that imposes restrictions

' on public o ff ic e rs ;  or (d) for the registration

| of trade unions in a register established by or

j under a law and for  imposing reasonable conditions

; relating * to the procedure for entry on such register

i (including  conditions as to minimum number of

: persons necessary to constitute a trade union qualified

i for registrations". A law or act coming under

these exceptions can , however, be declared unconatit- 

; utional i f  it is shown not to be reasonably

justifiab le  in  a democratic society.

A considerable number of statutes restrict 

freedom of assembly and association. The restrictions 

: f a l l  mainly under four groups - those concerning

the formation and registration  of organizations;

! those concerning the control of assemblies and

processions; those concerning supply of information

1.22.
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h. 22,

29. "by certain organizations to certain  authorities;

and those empowering the President or an authorized 

officer to ban organizations..

A . Regis t ration,

Section 6 (1 )  of the Societies Ordinance(~?7) 

requires every s o c ie t y ^ ® )  formed or established

(77) - Gap. 262'

(78) - Society means any club , company, partnership

or other association of ten or more persons, 

whatever its nature or object formed in 

the country or having headquarters or chief 

place of business in the country or which 

is deemed to be an association  established 

in  the country under Section 5 of the 

Ordinance and any branch of such club , 

company, partnership or association - S , 2 ( l ) .  

The defin itio n  does not however, include 

a company registered under the Companies 

Ordinance or which has complied with 3 .215  

of that Ordinance and any building society;
/

any company, council, authority, association , 

boaftd, committee or other body lawfully 

constituted or established under Royal Charter, 

Royal Letters Patent, Act of the Imperial 

Parliament , Order in  Council or any law for 

the time being in force in the country j 

any trade union registered under the prov

isions of the Trade Unions and Trade Disputes 

Ordinance; any company, association or 

partnership consisting of not more than 

twenty persons formed and maintained for 

the solo purpose of carrying on any lawful 

profession or business ; any co-operative 

society registered under the provisions 

of the co-operative Societies Ordinance; 

or any society or class of society which 

the Minister may, by  order published in the 

Gazette , declare not to be a society for 

the purposes of the Ordinance - I b i d .
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30. in Zambia^7 -̂  to apply for registration  in the manner

prescribed within  twenty-eight days of its formation 

or adoption of the Constitution or rules or within  

such extended period as the Registrar cf Societies 

may allow. An organization may, however, apply 

for exemption from r e g i s t r a t i o n , ^  The Registrar 

may refuse registration  or exemption where it appears 

to him that the ;-ocicty has among its objects or 

is  likely  to pursue or to be used f o r , any unlawful 

purpose or for any purpose prejudicial  to or incom

patible with the ;,,..ace, welfare or good order in 

the country or thr.t the interests of the peace, 

welfare or good order in the country would otherwise 

be l ik e ly  to suffer prejudice by reason of registration 

or exemption of cucli society^®1 ' In  the following 

instances the Registrar must refuse registration 

or exemption: (a) if the application does not comply

with  the prescribed rules ; (b) if  it appears to 

him that the terms of the Constitution or rules 

are in  any respect repugnant to or inconsistent 

with the provisions of any law in the country; ■

(c) i f  he is so t i of led that the society does not 

e x ist ;  or (d) i f  the name under which the society 

is to be registered is identical with that of 

another society or so resembles it as likely  to 

deceive the public or members of either society 

or i s ,  in the opinion of the Registrar , repugnant 

or inconsistent with the provisions of any law in 

force in the country; A society not registered

(73 ) - -An association  is deemed to be established 

in Zambia i f  it is organized and has its

headquarters in the country or if  any of

its office-bearers or members reside in the 

country or are present therein ; or i f  any

person in  the country manages or assists  in

the management of such association or solicits

or collects money or subscriptions on its

behalf - £ . 5 .

(80)- S. 6 (l)-

(81) - S . 8 .

(82 )  - S . 3. Refusal of registration  may be appealed

against to the Minister.
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31 within the prescribed time becomes unlawful

As indicated in Note 78 above, trade unions are 

not covered by the Societies Ordinance* They 

must, however, be registered under the Trade 

Unions and Trade Disputes O r d i n a n c e w i t h i n  

six months of format i o n ^ ^  I f  not registered, 

the Union must dissolve w ithin  that period (8 6 ) 

Registration may be refused and if  so refused the 

Union must dissolve within six months of being informed 

of the refusal.  ̂ The Trade Unions and Trade 

Disputes Ordinance establishes the Zambia Congress of 

Trade Unions as an a f f i l ia t e  organization for reg is 

tered trade unions in  the count r y ^ ^  The Clubs

Registration O r d i n a n c e reqU jires every c l u b ^ 0 ^
( 91)

to be registered. ' Such registration  may be 

refused^ ^

The requirement for registration  of organizations 

in  order to jjermit them to function is a severe 

restriction  on the freedom of association. The 

Registrar has vast powers to decide whether an 

organization should be registered or not. For 

instance, under tho Societies Ordinance, as stated 

above, the Registrar may refuse to register  an 

organization if  " i t  appears to him*' that such society 

is  likely  to pursue or to be used fo r ,  "any purpose 

pre jud ic ial  to or incompatible with the peace, welfare 

or good order in the Territory , or that the interests 

of the peace, welfare or good order in  the Territory

( 8 3 ) - S . 2 1 ( l ) .  This does not, however, apply in

the ease of a society whose application is 

pending.

(84 )  - Cap. 25.

(85) - S . 6 (1 )

( 8 6 ) - Ibid .

(87) - S . 6(1)-

( 8 8 ) -.Ss-. 211 and 2 1 K.

(89 )  - Cap. 196.

(90) - A club is defined as any community, or society

consisting of not less than twenty-five 

members who assemble or meet together in 

' pursuit of a common object.

(91) -  S . 3.
(92) - S . 6 ( 3 ) .

Ch. 22



32. would otherwise he likely  to suffer prejudice by

reason of the registration  or exemption from regis 

tration of such s o c iety .1' This provision can "be 

used, at the instigation  of the Government to refuse 

registration  of opposition parties.

The restrictions , however, fa l l  within  the 

permitted derogations of freedom of association.

It is unlikely  that the courts could hold that any 

of these provisions are not reasonably required or 

are not reasonably justifiable  in a democratic society. 

Things done under the authority of these provisions 

could, however, be held to be not reasonably 

required or reasonably just ifia b le  in a democratic 

society.

Cancellation of Registration and Ban

Registration under the Societies Ordinance,

the Trade Unions and Trade Disputes Ordinance and the

Clubs Registration Ordinance could be cancelled

under certain  circumstances,, For instance,

registration  made under the Societies Ordinance may

be cancelled by the Registrar or the Minister i f ,

in  the case of the M inister, he is s a t is f ie d ,  again

that it is expedient to do so on the grounds that

the society has, in his  opinion , among its  objectives,

or is lik e ly  to pursue, or to be used for any unlawful

purpose pr-eju/iIda 1 to or incompatible with  the peace,

welfare or good order in  the country or on the grounds

that., in his  opinion, the interests of peace, welfare

or good order in the country would be l ikely  to

suffer prejudice hy reason of the continued
( 94

registration  of the Fociety. J The Registrar 

may, in  his disoreuion cancel registration  if  he 

is satisfied  thr.t it is expedient so to do on the 

grounds tiia t the terms of the Constitution or rules 

of such society are , in  his  opinion, in any respect 

repugnant to or inconsistent with the provisions 

of any law in force in the country; the societ3r 

has altered  its objects or pursues objects other

e?5
Ch„22.

(94 )  - 3 ,1 2 ( 1 )



33 . than its declared objects; the society has fa iled

to comply with order to supply information (see 

below ); he has reason to believe that the society 

has ceased to ex ist ;  or the society has changed 

its  name and tho new name it has adopted is 

identical with that of an existing  society or is 

' in the opinion of tho Registrar repugnant to or

inconsistent with tho provisions of any law in  the 

country or is otherwise undesirable^-^' Although 

cancellation of registration is  not the same thing 

as a ban , the effect is the same. A de-registered 

society becomes unlawful and cannot operate while 

so de-registered^-'^) Instead of cancelling the 

registration  of a society, the Minister may, in 

his  absolute d iscretion , where he considers it to 

be essential in  tlx;- public interest , by order declare 

to be unlawful any registered society which, in  his 

opinion, is being used for any purpose p rejudicial  

to , or incompatible w ith , the maintenance of peace, 

order and good government ; or is  being used for
(97)

any purpose at var-iance with  its declared objects. ' 

An order made under these provisions could be revoked 

at any time but while it  is in operation such 

organization cannot apply for registration or exempt

ion. Any person who continues to be a member or 

officer of such organization or who promotes its 

a c t iv it ie s ,  wears its badge or insignia  or banner 

or w ilt in g ,  displays any sign or utters any slogan 

or attends its meetings or knowingly allows its 

meetings to be held on his  premises, is guilty  of 

an offence

While the powers of the Registrar can only be 

exercised under well defined circumstances, those 

of the Minister (both in banning and cancellation

896 L-

Ch. 22.

(95) - S . 12 (2 )

(96) - S . 21 (1 )

(97) - S . 21 (2 )

(98) - Ss. 22 and l-:3



of registration) are wide and vague, wrapped in 

such phrases as ''essential in the public interest" 

and "p re ju d ic ia l  to or incompatible with the peace, 

order and good government." These phrases can 

be used by a Government bent on suppressing freedom 

of association to eliminate opposition.

C . Purni shin.# Info rmat ion

Registered societies and trade unions are required 

to furnish certain  information to the Registrar or to 

an authorized "f f io o r .  Some information must be 

supplied as an annual r e q u i r e m e n t ^ ^  or each time 

a prescribed event takes placed1 0 0 ) An authorized 

officer  may, however, demand information at any 

time. For instance, under the Societies Ordinance 

an authorised ■ .ffioer may at any time demand a true 

and complete list  of office-bearers of a society 

and of any of its  committees or governing body; 

a list  of members of the society ; or accounts, 

returns and othjr information that may be prescribed 

by the Minister.^1^ 2 ) Failure to comply with a 

demand is an of f e n c e d 0' )

While in Zambia the above provisions cannot 

be challenged as being unconstitutional, in the 

United States the Supreme Court has held in several 

cases that a demand for membership lists  is a restraint 

ujoon freedom of association. The leading case in  

this respect is National Association fo r the Advance

ment of Colored P e ople v. A l a b T m ; ^ ^  The assoc

iation  which w: s incorporated in New York State 

opened an agency in Alabama but did not comply

(39) - See, e .g .  3 .1 5  of the Trade Union and Trade 

Disputes Ordinance which requires audited 

accounts tu be submitted by a certain date 

each year.

(100)- See Rule 1 5 ( l )  of the Societies  Rules and S .13B  of 

the Trade Union and Trade Disputes Ordinance which 

require change of office bearers to be notified  

within  a prescribed time.

(101)- Rule b of the Societies Rules requires a society 

to keep a register of members.



898

On, 22

35. (102) - s.17 of the S o c ie tie s  Ordinance and Rule

19 of the S o c ie tie s  R ules .

(103) - S . 19

(104) - 357 U .S . L|49 (1958); T r e s o l in i , o p .c i t . ,

pp. 436-9-



36. with a statute of tho State requiring out of state

corporations to r o i s t e r  and meet certain require

ments "before conducting "business. The Association 

thought itself  exempt from the statute. The state 

Attorney-General "brought action to enjoin the 

.Association from conducting business in the State 

and to produce its records. The Association produced 

a l l  the records rcruired except the membership lists  

which it  resisted on constitutional grounds. The 

Supreme Court held ;

"We hold that immunity from state 

scrutiny of membership lists  which the 

Association claims on behalf of its 

members to pursue their lawful private 

interest privately  and to associate freely  

w ith  others in so doing as to come within  

the protection of the Fourteenth Amendment,

And we conclude that Alabama has fa llen  

short of showing a controlling justification  . 

for the deterrent effedt on the free e n j o y m e n t  

of the right to associate which disclosure 

of membership l ists  is likely  to h a v e . " ^ 105 )

D . Control of Assemblies and Processions ,

Stringent restrictions are imposfed upon the 

right to assemble by several Statutes. The most 

important in this regard are the Public Order 

O r d i n a n c e t h e  Preservation of Public Security 

O rdinance ;10 ”̂  the Emergency Powers Ordinance 

and the Penal C cde !1^ )  The restrictions can be 

put under four headings - restrictions on the con

vening of meetings and processions; control of an

, 3 9 ^

Oh. 22

(105) - T reso lin i ,  o p .c it . , p. 439

(106) - Cap. 260-

(107) - Cap. 265

(108) - Cap., 268-

(109 )  - Cap, 6.

1
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37. already permitted meeting or procession; power to

disperse assemblies and processions; and power to # 

ban assemblies in an area or areas of the country 

or in the whole c .untry.
' 9

( i ) Restric t ions on the Convening of Meetings 

and Processions

A person wanting to hold an assembly(^-^) or a 

procession in a public p l a c e ( m )  must obtain a 

permit from the regulating officer  of the area^1 1 2 ) 

unless the organization is one that has been 

exempted from this r e q u irem e n t^ "^ )  The Minister

# is empowered to exempt, in his d iscretion , any re lig 

ious organizations from the r e q u i r e m e n t ^ ^ )  An 

exemption may cover the whole of a religious  

organization or some of its b r a n c h e s ) and may 

have conditions a t t a c h e d ^ ^ )  The exemption can 

be varied or r e v o k e d ^ ^ )  A regulating officer  

is any police officer  of or above the rank of 

Assistant Inspector appointed by the Commissioner? 

of Police but the duty can be delegated to other 

o ffice rs ,  including a Native A u t h o r i t y ^ ^ )

Before issuing a i'.ermit a regulating officer is 

required to satisfy  himself that the assembly or

C h .22 ■

(110) - An assembly is a gathering of three or more

persons.

(111) - "Public  place" is defined by the Public

Order Ordinance as including a highway, 

market place, square, road, street , bridge 

or othei way which is  lav/fully used by the 

public , and any place other than a building  

to which the public are for the time being 

entitled  or permitted to have access either 

without any condition or upon the condition 

of making any payment . . . . "  - S. 2.

(112) - S .4A  Public Order Ordinance.

(113) - S.2|D(1)

(114) - Ib id .

(115) - S .4D (2 ) .

(116) - S.4D(3)-

(117) - S . I b id .

(118) - S .4A .
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procession is unlikely  to cause or lead to a "breach 

of the peace.^11 -̂  A permit may be issued subject 

to conditions including , in the case of assemblies, 

persons who must not address the gathering or matters 

which may not bo discussed and the granting of adequate 

f a c i l i t ie s  for the recording of the proceedings 

by the police or other specified p e r s o n s ^  Any 

assembly or procession convened without a permit 

is unlawful and those who participate commit an 

offence^1 2 1 ) ,,egulntions made by the President 

under the Preservation of Public Security Ordinance 

or the Emergency Powers Ordinance may equally restrict 

the right of assembly. Sections 62 and S3 of the 

Penal Code make assemblies convened with an intent 

to comnit an offonce and the persons who participate 

in them punishable.

( i i )  Control of an already Permitted 

Meeting or Procession

Where a pornit is  issued with conditions, the

assembly or procession must obey them. The police

may warn the persons who are breaching the conditions
( 1 2 2 )

or the whole gathering not to do so, ' Failure 

to obey such warning may result in the arrest of 

the offenders or dispersal of the gatherin 

During the meeting or the procession the police may 

give orders dictated by the circumstances of the 

time in the public interest , public peace or order 

Such orders although not on the permit must be obeyed. 

Failure to do so m-'y make the assembly or procession 

unlawful. During a state of emergency or a 

situation  threatening a state of emergency more 

stringent powers could be conferred on the police 

by regulations made in terms of the Preservation

(119) - Ibi d .

(120) - I b i d , TI\e convener cannot, however, be required
to supply recording equipment,

(121) - S.2+C

(122) - S.^B-

(123) - S .h A (7 )  anv' JL+B,
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39. of Public Securit^Si&fiinance or the Emergency

Powers Ordinance!12^

( i i i ) Powers to Disperse Assemblies and 

Processions

Any police o f iic e r ,  magistrate, district  messenger' 

or (where a native authority has been made the regulat

ing authority) any member of a native authority may 

stop a procession for which no permit has been issued 

or where the conditions of the permit have been 

contravened, and order it to d isp erse !12^) Section 

65 of the Penal Cede empowers a magistrate or, in 

his  absence, any police o fficer  of or above the rank 

of Inspector or any corrmissioned officer in the 

Defence Forces to disperse an assembly of twelve 

or more people convened unlawfully or which has 

become unlawful and is at the time riotously assembled 

or threatening a riot . The magistrate, police 

officer or defence officer  reads a proclamation 

in the name of the President and then asks the 

assembly to disperse peaceably!12 "^ I f  the 

assembly does not disperse after  the lapse of a 

reasonable time, the persons become rioters and 

can be dealt with  in any way including in fl ic t io n  of 

death !12®) During an emergency or a situation 

threatening an emergency, the President can make 

regulations u n d e r  the Emergency Powers Ordinance 

or the Preservation of Public Security Ordinance,

(121+) - See, e .g .  , Regulation 4  of the Preservation

of Public Security Regulations, G/N 375 of 1964.

(125) - The President is empowered by S . 3 of the

Ordinance Lo make such regulations

( 1 2 6 ) - S .4 A (7 ) '

(127) - S . 165 Penal Code.

(128) - S . 166 Ib id .

Ch. 22
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4 0  r e s p e c t iv e ly , regarding  d isp e rsa l  of assem b lies .

( i v ) Dan  of Assem blies and Processions

I f  the M inister  is  of the o p in io n  that by  reason 

of c e rta in  circim stances e x istin g  in  the country 

or part of the co untry , the powers conferred  by  any 

other law would not be s u f f ic ie n t  to enable the 

p o lic e  to prevent serious  public d iso rd e r  through 

the hold ing  of p u b lic  m eetings and p ro c e ss io n s , he 

may by order p u b lish ed  in  the Gazette  and in  such 

other manner as he deems s u f f ic ie n t  to b r in g  it  to 

the notice  of the  general p u b l i c , p ro h ib it  such 

public  m eetings and p rocessions  as are sp e c ifie d  

ia tht o*aer tor a period not mxcm&lM 
V io la t io n  of the ban  is  an o ffe n c e ; ^  ' S im ilar  

powers may be e xe rc ise d  under reg u latio n s  irade in  

terms o f  the Emergency Powers Ordinance or the 

P reserv atio n  of P u b lic  Secu rity  Ordinance .

CONCLUSION

The r ig h ts  o f  free  a ss o c ia t io n  and  free  assembly 

are  the most string ently  q u a l if ie d  at present of 

a l l  the r ights  guaranteed by the C o n stitu t io n .

The q u a l i f ic a t i o n s , although  s tr in g e n t , are w ith in  

the exceptions  perm itted by the C o n stitu t io n . A l l  

the le g is l a t io n  d iscu ssed  above would  be  upheld  as 

reasonably  required  in  the in terests  o f p ub lic  order 

or public  s a fe ty  and as reasonably  ju s t i f ia b l e  in  

a dem ocratic so ciety . Acts of M inisters  and 

o ff ic e r s  under the le g is l a t io n  co u ld , however, 

be challen ged  more su c c e ssfu lly  than the leg islatio r . 

i t s e l f .  I t  should be noted that a l l  the le g is la t io n  

d iscu ssed  above was enacted before  independence.

The Public  Order O rd in an c e , for in s ta n c e , is  based  

on the B r it is h  P ublic  Order Act.

#03

Ch. 22

(1 2 9 )  - S . 7 Public  Order Ordinance .

(1 3 0 )  - Ib id .
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C h .22. 

kl.
(11) Freedom of Movement

Although freedom of movement is covered in  the

ritht to personri l iberty , the Constitution treats

it separately. This is also the case in Constitutions

of other Commonwealth countries. Section 2!;(1)

provides that "no \orson shall be deprived of his

freedom of movement ......... " The freedom is defined

as including 1itho right to move freely  throughout

Zambia, the right to reside in any part of Zambia,

the right to enter Zambia and immunity from expulstion

from Zambia, " ( ^ l )  The-freedom is not infringed by
(in.?)

lawful detention of a person'1 ' or by anything 

contained in or done under the authority of any law 

to effect  (a ) reasonably required restrictions in 

the interests of defence, public safety , public order, 

public morality or i.ublic health or the imposition 

of restrictions  on the acquisition  or use by any 

person of land or other property in  Zambia, unless 

the provision or the thing done under the authority 

thereof is shown not to be reasonably justifiable  

in a democratic society; (b) the imposition of 

restrictions on the movement of a person who is not 

a c it izen  of Zambia; (c) the imposition of restri

ctions upon the movement or residence within  Zambia 

of public o fficers ; or (d) the removal of a person 

from Zambia to be tried outside the country for  a 

criminal offence or to undergo imprisonment in some 

other country in cxccution of a sentence imposed 

by a coiurt in respect of a criminal offence under

the law in force in Zambia of which he has been 
( 133)

convicted. It  should be noted that only a

provision  made or r. thing done under clause (a) can 

be challenged on tho ground that it  is not reasonably 

just ifiab le  in  a democratic society.

A person restricted in terms of clause (a) 

may, six months after  the making of the order and 

thereafter at intervals of six months, request that 

h is  case should be reviewed by an independent and 

impartial tribunal presided over by a person qualified  

to be enrolled as an advocate and appointed by the

(131) - S . 2 ^ (2 ) .

(132) - I b i d .

(133) - S .2 l+ (3 )(a )- (d ) .
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^-2. Chief J u s t ic e !1^ )  I f  the restriction  is a general

one applying to a ll  persons, a person cannot ask 

for his case to be reviewed unless he obtains the 

consent of tho High Court f i r s t ^ ^ 5 )  Recommendations 

of the tribunal do not bind the authority who made 

the order!^ 6 )

Restrictive measures upon the freedom of movement 

may be imposed during a state of public emergency 

or a situation  threatening a state of emergency in 

terms of regulations made under the Emergency Powers 

Ordinance or the Preservation of Public Security 

Ordinance respectively.

No caae law has yet developed in Zambia on this

freedom. A relevant Nigerian case m y ,  however,

be usefully  discussed here. The case, William v.
( l 7i7 ^

Ma.jekodunmi, 1 arose from the cr isis  in the

Western Region which resulted in  a declaration of 

a state of emergency, a d issolution  of the Region 's  

Government and tho ip la cement of the administration 

under a Federal Administrator. The administrator, 

Majekodunmi, issued an order restricting  the movement 

of Chief William  in  the Abeokuta area of the Region 

on the grounds thr.t he was connected with the Action 

Group (the then ruling party in the Region). A 

sharp d iv isio n  in the ranks of the party had been 

the main contribution to the declaration of the 

state of emergency. Chief William  challenged his 

restriction  in the Federal supreme Court on several 

grounds, one of which was that the restriction  was 

not reasonably ju st ifia b le  in  a democratic society 

due, particularly , to the fact that he had not been 

restricted  to Ibadan where he resided or to Lagos 

where he carried on his law practice.

Ch. 22.

(134) - S. 24(4)-

(135) - I b i d .

(136) - S .24(5).

(137) - (1962) F .S .C .  166/1962 (Federal Supreme

C ourt).
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k 3 . The evidence placed before the court showed

that instead of taking sides in the split the chief 

had, in fa c t ,  tried to bring about a conciliation  

between the warring factions of the party. On the 

evidence before i t ,  the couirt came' to the conclusion 

that there was no evidence from which it could be

• inferred that the .plaintiff 's  restriction  was reason

ably ju st ifia b le .  The ground that he had been 

restricted to an area away from his place of 

residence or his  ,.laee of business was not, therefore, 

decided upon. Had there been evidence justify ing  

the C h ie f ’ s restriction , it  is unlikely that he could 

have succeeded merely on the ground that he had been 

restricted  in  an area which was neither his  place of 

residence nor h is  alace of business. If  it is  in 

the interest of public safety or public order to 

restrict  a person away from his place of residence or 

place of business , the order would certainly  'be upheld 

as reasonably just ifiab le  in  a democratic society.

In  Zambia Regulation 1 5 (2 )  of the Preservation of 

Public Security R e g u l a t i o n s e m p o w e r s  the 

Fresident to restrict a person from entering or 

leaving a prescribed area. I f  the person is not

w ithin  the prescribed area when served with the
( i  x c,)

order he may be removed thereto; I f  he is

within  the area which he is not permitted to enter 

he may be removed therefrom!

(12) Protection from Discrimination 

Subsection (l )  of Section 25 provides that "no 

law shall mate any provision that is discriminatory 

either of its e lf  or in its e ffect ’.1 Subsection (2) 

provides that "no person shall be treated in a 

discriminatory manaer by any person acting by virtue 

of any written law or in the performance of the 

functions of any public office or any public 

autho rity ."  In  each case the viord "discriminatory" 

means "affording d ifferent  treatment to different 

persons attributable wholly or mainly to their

(138) - G/N 375 of 1964 as amended by later notices

and Statory Instruments.

(139) - Reg. 1 5 (5 )  (b).

(140) - Reg. 1 5 (5 )  (a)'

. 2 2 .



4U-. respective descriptions by race, tribe , place of

origin , p o lit ic a l  opinions, co*lour or creed whereby 

persons- of one such description are subjected to 

d is a b il it ie s  or restrictions to which persons of 

another such description are not made subject or 

are accorded privileges  or advantages which are 

not accorded to persons of another such description"

This right is similar to that of "equality  before the 

law" contained in some Constitutions and that of 

"equal protection of the laws" contained in section 

1 of the Fourteenth Amendment of the Constitution 

of the United States, but it is narrower in  scope.

It  does not, for instance, forbid  discrimination 

based on sex^1^ 1 '^  or rank in society. Inclusion  

of the right of equality between the sexes at the 

time the Constitution was drawn up would, however, 

have been premature, taking into account the structure 

of Zambian society. Such equality is not found 

in the Constitutions of most African  States.

The wording of subsections ( l )  and (2) require 

discussion. Subsection (l )  prohibits  not only a 

law that is discriminatory in  its wording but 

also that which in discriminatory in its effect .

This safeguards the individual from discrimination 

emanating from leg islatio n  that is non-racial in 

its  wording but which, when implemented, may affect 

only a particular r a c ia l ,  t r ib a l ,  p o lit ica l  or 

religious groups.

Subsection (2 ) has three aspects. The first  

is that the provision does not prohibit discrimination 

based on an unwritten law, for instance, that based 

on A frican  customary law, the English common law 

or equity. The question then arises : when does

a person act under a written law? The provision 

poses no problem with regard to officers  of the 

State , local authorities or statutory boards or 

corporations acting by virtue of certain lav/s.

(li+l) - Section 2 5 (3 )'

(ll+la)- The provisions of the Preamble to the Declaration 

(S13) which confer rights under the Declaration 

to persons of a ll  sexes do not apply in this 

case.

Wr
C h .22 ,



45. Does the provision, however, extend to operators

of private businesses serving the public such as 

restaurants', hotels , shops, cinemas, etc? It  is 

submitted that it docs. Although a shop or an 

hotel remains private jjroperty, it  operates on the 

strength of a licence wrhich requires it to serve 

the public and such licence invariably has a 

statutory origin.

It  may be helpful to examine b rie fly  the

position in Bermuda, and the United States on this
-  (142)

question. The Bermuda Constitutionv ' which

like the Zambian Constitution, is a Colonial Office

product has a provision on discrimination identical

to that of Zambia. The provision has, however,

an additional aspect stating that "no jjerson shall

be treated in ?. discriminatory manner in respect

of access to any of the following places to which

the general public have access , namely, shops, hotels ,

restaurants, eating houses, licensed premises, places

of entertainment or places of r e s o r t ." The

Bermudan Constitution was drawn up in I 9 6 0 ,  four

years a fter  that of Zambia and those of the African

and Carribean Commonwealth countries which became

independent in tho early s ixt ies . It  may be that

the specific  mention of shops, hotels, etc. war,

prompted by the vagueness of the provision that

"no person shall bo treated in a discriminatory

manner by any person acting by virtue of any written

l a w . . . . . "  which had been used in earlier  Constitutions.

On the other hand, it may be that the specific  mention

was due to the fact that the wording used earlier

had not included shops, hotels , etc.

In  the United States the Supreme Court has been 

presented with cases of discrimination in shops, 

restaurants and other business premises or f a c i l i t ie s  

but the situation  d ifiers  from that in Zambia in 

that the Fourteenth Amendment which prohibits 

discrimination through the "equal protection" clause 

only covers discrimination by organs of State.

(142 )  - The Bermuda Constitution Order, 1968 ( S . l .

1968 No. 1G2).

(143) - S . 1 2 (7 )  ib id .

0

C h .22. .
v



1+6 •  The Zambian provision, as stated above, extends to

the acts of private individuals or entities where ' 

such acts are done by virtue of a written law.

In  each case the Supreme Court has been able to 

find  in  favour of complainants on grounds not requiring 

a ruling on whether operators cf businesses open 

to the public are bound by the provisions of the 

Fourteenth Amendment. ^

(144) - In  Garner v . Lo u is ia n a . 368  U .S .  157 the

first  case to come before the Supreme Court 

on sit-ins by negroes, the Court set aside 

a conviction on breach of the peace arising  

from a sit-in in a restaurant for whites ■ 

only on the grounds that there was no evidence 

to support a charge of breach of the peace 

and that, therefore, the conviction was a 

denial of the due process of law to the 

appellant. Justice Douglas, in a concurring 

opinion, however, thought the case should 

have been decided on the ground that the 

equal protection of the laws clause of the 

Fourteenth Amendment extended to public 

places owned privately . In  Peterson v. City 

of Green v i l l e ,  373 U .S .  2kk (T reso lin i ,  pp. 

6 3 1-6 3 4 ) one of six cases decided on the 

same day, the Supreme Court quashed convict

ions on the grounds that the State or its 

agencies - i . e .  a m unicipality and the 

courts in this  case - could not promote or 

support or enforce discrimination , Again 

the Court evaded the issue of whether shops, 

restaurants, etc. were covered by the Four

teenth Amendment,

C h .22.
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47 . The second aspect is that the Constitutional

protection covers discrimination ’’"by any person 

acting . . . .  in  the performance of the functions 

of any public office  . . . . "  Section 125 (1 )  of the 

Constitution as amended by Section 5 of the Constitution 

(Amendment) Act, 1 9 6 9 ^ ^ ^  defines a "public  o ffic e "  

as "an  office  of emolument in the public service" 

but not including; "an  office constituted by the 

President and declared by him under Section fifty- six  

of (the) Constitution not to ^e an office in the 

public s e r v ic e .i; This d e fin it io n  does not, for 

instance, include the office of Minister.

Where an individual is discriminated against 

' by any person whatever (whether or not he performs

the functions of a public o f f ic e ) ,  that individual 

is protected if  the discrimination stems from action 

based on a written law. That is the f ir s t  aspect 

of Section 25 ( 2 ) ,  discussed above. The present 

aspect of the Section is that it extends the 

protection to any acts done in  the performance of 

the functions of a public o f f ic e ,  regardless of 

whether such acts aie based on written or unwritten 

law.

The third aspect in that the Section prohibits 

discrimination "by any person acting . . . .  in  the 

performance of the functions . . . .  of any public 

a utho rity ."  This has the same effect  as the previous 

provision except that the protection is confined 

to acts by persons exercising the functions of a 

public authority.

Like the other r ights , the right against d is 

crimination is qualified . The qualifications  fa l l  

into three groups - those qualifying  subsection ( l ) ; 

those qualifying  subsection ( 2 ) ;  and those qualifying  

the whole section. The provisions of subsection (l )  

do not apply to any law making provision - (a) for 

the appropriation 01 the general revenues of the 

Republic; (b) with  respect to persons who are not 

citizens  of Zambia; (c) w ith  respect to adoption, 

marriage, divorce, b u r ia l ,  devolution of property 

on death or other matters of personal law; (d) for 

the application  in the case of members of a particular

Ch. 22,

(146) - Act No. 1 of 1969.



race or tribe  of customary law w ith  respect to any 

m atter to the e xc lu s io n  of any law w ith  respect to 

that matter w hich  is  a p p lic ab le  in  the ense of other 

persons ; or (e )  whereby persons of any p a r t ic u la r  

r a c e , t r ib e , p lace  of o r ig in , p o l i t i c a l  o p in io n s , 

colour or c roe cl arc subjected to any d is a b i l it y  or 

r e s t r ic t io n  or are accorded hny p r iv ile g e  or advantage 

w hich* having regarding  to it s  nature and to special 

circum stances p erta in in g  to those persons or to 

persons of any otbe'i such d e s c r ip t io n , is  reasonably  

ju s t i f ia b l e  in  a democratic so ciety !"1̂ )  A ccordingly  

a la w , for in s t a n c e , app ro p riatin g  general revenues 

for scholarships  open only to persons of a p a r t ic u la r  

tr ib e  w hich  may be  l a d i n g  beh ind  in  education ; 

r e s tr ic t in g  the movement o f , or tne  operation  of 

b u s in esses  b y , a l ie n s  p r o h ib it in g  adoption  of

European c h ild re n  by A fr ic a n s ; preventing Europeans 

from m arrying under -.fricon oastorr.-sry law ; excluding  

non-Africans from the operation  of customary law 

as a whole; or preventing  non- Africard from settlin g  

in  t r ib a l  a r e a s , would not v io la t e  the p rovisions  

of subsection  ( l ) .  The p ro v is io n s  of sub jectio n  

()l) are- equally  not v io la te d  by any law making 

reasonable  p ro v is io n  w ith  respect to q u a l if ic a t io n s  

fo r  service  as a p u b lic  o ff ic e r  or as a member of 

a d is c ip l in e d  fo rc e  or for the service  of a lo c al  

government a u th o r ity  or a body corporate e stab lish e d  

d ir e c t ly  by law ,

A l l  the exceptions m entioned above equally  apply 

to the p ro v isio n s  of subsection  ( 2 ) ! 1 ^0 )

(147) - S. 25(4)

(14S) - A lie n s  are  at present not perm itted  to

operate bu sin esses  in  c e rta in  a r e a s , m ainly  

in  ru ra l  areas and small towns. This was 

done to give  opportunities  to c i t i z e n s , 

m ainly  Africans-  Non- African c it iz e n s  

cannot, how ever , be iDrevented from  operating 

b u sin ess  anywhere in  the country .

(149) - S . 2 5 ( 5 )*

(150) - 3 ,2 5 ( 6 ) .
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49 . Further the provisions of Subsection (2) do not affect

any discretion relating to the institution , conduct 

or discontinuance of divil or criminal proceedings 

in any court that is vested in any person by or 

under the Constitution or any ether law.

Both subsections (l )  and (2) are not violated 

i f  discrimination occurs as a result of a law enacted 

to effect restrictions  permitted - (a) by subsection

(2) of Section 19 to the right of privacy of home 

and other property; (b) by subsection (5) of 

Section 21 to the freedom of conscience; (c) by 

subsection (2) of Soction 22 to the freedom of 

expression; (d) by subsection (2) of sec tion 23 

to the freedom of association and assembly; or (e) 

by subsection (3) of Section 24 to the freedom of 

m o v e m e n t . A  law, therefore, enacted to affect  

only persons of a. certain  race, tr ib e , jjlace of 

or ig in , p o lit ic a l  opinion, colour or creed in the 

interests of defence, public safety , public order 

public morality or public health would be constit

utional. The two sections are equally not violated 

by anything cont.ined  in or done under any law , 

which was in forcc immediately before the coming 

into effect of the Constitution and which has continued 

to be in force , or by anything done under any law 

repealing and re-enacting any provision of such 

l a w . ^ ' ^  This provision was no doubt included to 

save the many lav/s that applied either to .Africans 

or to Europeans before the coming into force of the 

Constitution. A provision with similar effect was 

included in the 1^61  Southern Rhodesia Constitution 

to save the many discriminatory laws against
(154') <phe

Africans which weru on the Statute Book.^ ‘
Zambian provision., like the Rhodesian provision,

saves both the law that existed when the Constitution 

came into force and that which repeals and re-enacts 

a provision of such a law. The repeal and re

enactment must be contained in the same statute.

(151) - S. 25(G)-

(152) - S . 25(7)-

(153) - 3.25(9)-

(154) - S . 70(1) ,

C h .22.



I f  an e x is t in g  la 'w is repealed  by one Act and there

a fte r  the repealed law :* r re-enacted by ar^th er  A c t , 

the provifcion would not app ly . Such a re-enacted 

law would be a new law subject  to the p ro v is io n s  

against  d isc r im in a tio n .

CONCLUSION

W ritin g  about the future  of fundam ental . 

r ig h ts  in  I n d i a ,  G le d h ill  s a id : " I t  is  to be hoped

that Fundamental R ights  are something mor'e than a 

gesture of self- respect on emergence . ‘rom c o lo n ia l  

r u le 1.1 As a lread y  seen in  th is  and the last  Chapters 

the Zambian D e c la r a t io n  of R ig h t s , l ik e  these of 

the other newer Commonwealth c o u n t r ie s , is  h e a v ily  

q u a l if ie d . These q u a lif ic a t io n s  are  l ik e ly  to 

be increased  and not reduced , p a r t ic u la r ly  during  

these early  stages when the problem s of government 

are s t i l l  num erous, demanding measures which  we m  

not a n t ic ip a te d  when the D e c la ra t io n  was d rafced . 

However, the process  of q u a lify in g  should rr't go 

on in d e f in it e l y . A stage must be rer.cned when 

the D e c lara t io n  should a t t a in , i f  not im m utability , 

then  sem i- im m utability. Some of the freedom s, Jn 

f a c t ,  cannot be q u a l if ie d  fu rth e r  w ithout le av in g  

them devoid  of substance . An example is  the 

freedom  of a s s o c ia t io n  and assem bly .

What e ffe c t iv e n e s s  the D e c la ra t io n  w i l l  have 

remains to be seen  as the country co n so lid ates  it s  

nationhood* It s  e ffe c t iv e n e ss  w i l l ,  however, 

depend on f iv e  fa c t o r s . The f i r s t  fa c t o r  is  the 

number of q u a l if ic a t io n s  that may be ma.ic to tha 

B i l l .  As in d icated  above , fu rth e r  q u a lif ic a t io n s  

could f in a l l y  make some of the r ights  and 

lose a l l  substanco, Secondly , the a tticu de  ad^ptt'" 

by the Government in  pow^.r to the C onstitutio n  as 

a whole - it s  le t t e r  and its  s p ir it  - car. be de?isi've 

in  regard to the e ffe c t iv e n e s s  of the D eclaratio n  

whether it  is h e a v ily  q u a l if ie d  or not, A 

Government bent on thwarting the operation  of the 

D eclaratio n  could use many tac t ic s  to ach iere  t h is . 

T h ir d ly , the attitu d e  of the courts in  in terpretin g  

the p ro v is io n s  of the D eclaratio n  could make it  less  

p ro tectiv e  even in  the absence of the f i r s t  and



second factors above. I f  the courts bake a 

restrictive view , they accordingly diminish the rights 

of the individual. One form of restrictive inter 

pretation is acceptance of the presumption that the 

Legislature has acted constitutionally,, This 

presumption has been adopted, for instance, in the 

United States^1^ )  India and N ig e r ia !1- ^

In  one of the Nigerian  eases - Ar? ̂  ka v, Governor. 

Northern Eeg:ion^l j u )- Bate J . declared t "There i s .  

however, a presumjjtion that the Legislature has 

acted constitutionally  and that the laws which it 

had passed are necessary and ^tasonably j u s t i f i a b l e , . - 

The presumption of constitutionality  places the 

burden of proving that the law or act is unconstitu

tional or not i! reasonably required ",  or ro t 

"reasonably required in a democratic ^o ciety " ,  or 

not "necessary or expedient" on the individual 

challenging the law. In  Zambia the position is 

not yet very clear. In Kachasu'~s case . Blagc.en 

C, J .  cited and followed the above quoted

passgge: jh. A r iz ik a V . Case and accordingly held oh 

it was "part of the applicant 's  case th>t regulation

25 is unconstitutional and invalid . Th» oni'.s is  

on her to prove i t ,  _nd as part of that onus

(155) - In  a number nf cases “'-he Sup.-erne Court ad.'jjted.

the attitude  that the First Amendment rights 

were preferred n ,:c that any lav' infringing 

any of them would be presumed invalid  unless 

ju st ifie d  by "clear  public interest , threat

ened not doubtfully or I’emocely, but r y ^iear 

and present danger ." - See , e.g., Tnomas 

C o l l in s . 323 U .S .  516 (1 9 44 ) .  The doctrine 

is not, however, supported bv the majority 

of the Court - T r c s o l in i , op.c^ b. , ^ ,6 6 .

(156) - See, e .g .  the leaaing case of Madras__v._ Row

(1952) S .C .E .  597,

(157) - See , e .g . , -ii-zikc v . Governor. Norther n .

Region (1961) A ll  N .L .R .  379 at . ^ 2 ;  

y. O b i , (1961) A ll  N .L .R .  1 66 ,  at 197,

(15C) - I b i d -

(159) - At p . 382.

(160) - The Chief Justice  .Bat alone in the case,



she has to show tha t regulation 25 is not saved by 

any of the provisions of Section 2 1 (5 )  of the 

Constitution . . „ 6 , Sim ilarly , i f  the issu^ a r is e s ,  

it  w il l  be for her to show that "the thing done 

under the authority'" of the regulations . . . .  is 

not reasonably just ifiab le  in  a democratic society’.'

On the other hand, in Jasbhai Umedbhai P a te l ’ s C ase . 

Magnus J .  cited  both the passage from Arzika 1 s

Case as cited by Blagden C .J .  and the conclusion 

reached by Blagden C .J .  after citing the passage.

He, however, disagreed and held that the State , in 

order to justify  its action under Section 13 of the 

Constitution, must prove that its taking of possession 

was "mecessary or expedient". "Here we are dealing 

with a requirement that a stated set of facts should 

e x ist ,  namely that certain conditions should be 

s a t is f ie d ,  and one of them is that the action taken 

(by the State) is "necessary or expedient" . . . .

It is therefore a condition precedent to the ex ist 

ence of the exception that it should be "necessary 

or expedient."  . . .  I  think t.ba test of whether it 

is necessary or expedient is an objective one and 

must be proved . . . .  I agree with Mr. C a v e 's ^ ^ - ^  

submission that the facts upon which a conclusion 

on this aspect must be based are peculiarly  w ithin  

the knowledge of the Government and this is a 

further reason why I th^-1- 4-'u" — ■•5—-

This reasoning appears to have more merit than ttet 

of Blagden C .J .  in dealing with qualifications  to 

the Declaration. It protects the individual more 

effectively .

The fourth factor is the attitude of the people 

to the Declaration. I f  the people are not v igilant  

in  seeing that their rights are not whittled down, 

the Declaration would soon become ineffective either 

through amendments by the majority or as a. result 

of a revolution. The people and not the courts

(161) - At. p . 12+,

(162 )  - The Judge sat alone.

( 1 6 3 ) - Mr. Cave was counsel for the p la in t i f f .

(164) - At p. 2k.

their existence should
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53. are , in fa c t ,  tho ultimate guardians of their

own rights. Justice Jackson of the United States 

Supreme Court recognized this point when he wrote:

" I  know of n - modern instance in which any 

judiciary has saved a whole people from 

the great currency of intolerance, 

passion , usurpation and tyranny which 

have threaten; d liberty and free institutions 

. . . . . . I  doubt that any oourt, whatever its

powers, could have saved Louis XVI or 

Marrie Antoinette. None could have avoided 

the French Revolution, none cculd have 

stopped-its excesses, and none could have 

prevented its culmination in the dictatorship  

of Napoleon. It is not idle speculation to 

enquire which comes f i r s t ,  an independent 

and enlightened judiciary  and a free and 

tolerant society - it is my belie f  that the 

attitude of f society and o f  its organised 

po lit ica l  forces , rather than its legal 

machinery, is the controlling force ir 

the character of free i n s t i t u t i o n s . " ^ ^ )

The f i f t h  and final  factor is the volume of 

cases that are taken to court by affected individuals . 

I f  the courts are not seised with cases they cannot 

interpret?e and enforce and thus stren g th en ed  The 

sanctity that the United States B il l  of Eights has 

attained has to a large extent resulted from the 

volume of cases regarding a l l  aspects of the B i l l  

which has been decided, by the Courts. The Indian 

B il l  of Right s has become only second to that of 

the United States because of the volume of decided 

cases. I f  the last few years are anything to go 

by , it is unlikely  that the Zambian Declaration 

w i l l  produce much case law for many years to come.

So far  only a few cases have been decided under the 

Declaration. Tho Gambian Declaration indeed cannot 

be expected to xoroduce as much case law as the 

American and Indian B il ls .  India and the United

(165) - Jackson, R. K. The Supreme Court in  the 

American System of Government (Harvard 

University I r e s s ,  1955) pp. 80-81.

Ch. 22.



States are large Federations comprising a large 

number of states w ith  their own legislatures and 

High Courts. Laws enacted by both the Federal 

and State Legislatures are generally subject to 

the Federal B i l l  01 Eights and decisions of State 

High Courts on constitutional matters can be taken 

to the Federal Supreme Court on appeal. The 

societies of the United States and In d ia ,  p a r t i 

cularly that of the former, have become very aware 

of their constitutional rights, Zambia, on the 

other hand, is  a small unitary  state with one Legis

lature and one High Cour$ (including an Appeal Court 

and a population s t il l  less conscious of its 

rights and less able to finance cases against thv. 

State. The assistance provided by Section 2 7 0 K b )  

( k ) , (5 )  and (6) of the Constitution to persons 

with no means to enable them to bring cases arising 

from the Declaration before the Hi^h Court invol^as 

a long procedure and its u t il is a t io n  w ill  be 

infrequent. This makes true of Zambia G le d h i l l-.-;' 

comment, made with  reference to In d ia ,  tbat "by and 

large the protection of a Fundamental Right is a 

privilege of the comparatively well to d o ,"

(166) - Fundamental Rirhts in  I n d i a , p. 12 9.
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CHIEFS AND THEIR ROLE

: INTRODUCTION

" I  believe  the chiefs have a part to play 

in the p o l it ic a l  and social l i fe  of our country,"

These words were spoken by the President of Malawi, 

Dr, Banda, at the installation  of Paramount Chief 

Lundu of the Amang’ anja in  1 9 6 9 ^ ^  They reflect 

the role of chiefs in  independent African  States 

and the attitude of African leaders towards these 

traditional rulers.

Although during the struggle against colonial 

rule the majority of the chiefs co-operated with 

the existing  Administration , the fear that African  

nationalist  leaders when in power would abolish 

chieftanship have not become true. The position  

and the role of chiefs are recognized in 

Constitutions of several African  States. As 

stated in chapters Eleven and Twelve , chiefs sit 

in the Legislature or in a House of Chiefs in 

several countries (including Zambia). Although 

there is  no House of Chiefs in  Malawi, a writer 

has described the chiefs there as "one part of 

the triple a llian ce " that rules the country, the 

others being the President and the Malawi Congress 

Party.^2 )

No African  State has yet abolished the institut

ion or announced plans to do so. Instead the 

institution  is  being modernised in order to function 

as an e ffic ien t  arm of the Administration,

(1) - Rhodesia H erald . 25th Ju ly ,  1969.

(2 ) - Simon Roberts, o p .c it,.,, p . 305 .
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CHIEFTANSHIP IN ZAMBIA AND MALAWI

Although the text of the Zambian Constitution 

does not contain a provision on recognition of 

chieftaincy , Section 14 of the Zambia Independence 

Order (to which the Constitution is a Schedule) 

provides that "any person who, immediately before 

the commencement of this Order, wa3 recognised 

by the Governor to be of C hiefly  status in  Barotseland 

or was rec.ogni^ed under any law as Litunga of Barotse

land or as a Paramount C h ief ,  Senior C h ief , Chief or 

sub-Chief s ^ a l l ,  until  that recognition is withdrawn 

by the President , be deemed, from the commencement of 

this Order, to have received equivalent recognition by 

the P resid ent ."  Section 1 2 5 (l )  of the Constitution 

defines a Chief as " ( a )  the Litunga of Barotseland;

(b) an African who is recognised by the Litunga and 

Council to be a member of a ruling tribal family in 

Barotseland and who is recognised by the President to 

be of Chiefly  status in  Barotseland; or (c) an 

African who is recognised by the President under the 

provisions of the Native Authority Ordinance or any 

law amending or replacing that Ordinance as a 

Paramount C h ie f ,  Senior C h ie f ,  Chief or sub-Chief or 

an African  who is appointed as a Deputy C h ie f . "

In  Malawi, Section 6 of the Constitution provides 

that "the institution  of Chieftaincy shall be recog

nized  and preserved in  the Republic so that the Chiefs 

may make the fu lle s t  contribution to the welfare and 

development of the country in  their traditional f i e l d s . "

The Malawi provision , therefore, goes further 

than the Zambian provision in that it not only 

recognizes the institution  of Chieftaincy but 

guarantees the preservation of it .  The Zambian 

provision , on the other hand, although explic itly  

recognizing the existing  chiefs at the time of the 

commencement of the Order and im plicitly  recognizing 

the possible  future appointment of new chiefs by 

defining  a chief as including a person appointed by the 

President under the Native Authority Ordinance or 

who is recognized by the Litunga in Council and by the 

President to be of ch iefly  status in Barotseland, 

makes no declaration to preserve the institution .
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From a constitutional point of viewj however, there is no 

material' difference between the two provisions* Chieftainship 

can toe abolished’ in both countries by repealing the relevant 

provision ty a two—thirds majority of all the Msmbers of the 

National Assembly at the second and third readings of the repea

ling Bill* This would be followed ty the repeal of the enactments 

under which chiefs are appointed and# in Zambia, the provisions 

of the Constitution regarding the House of Chiefs. In  Malawi, 

while such abolition of chieftainship would in no way violate 

the letter of the Constitution, which permits repeal or amendment 

of any of its provisions, it would certainly violate the spirit 

of the Constitution, which envisages the preservation of the 

institution as long as the Constitution subsists* In  Zambia 

repeal of the provision and abolition of the institution would 

not violate the letter or the spirit of the Constitution,. Recogni

tion of the institution ty the Constitution does not necessarily 

envisage its retainment for the duration of the Constitution.

The Zambian and Malawian provisions may be compared with the 

provisions in the Constitution of Ghana* Article 153 of that 

Constitution declares that nthe institution of chieftaincy 

together with its Traditional Councils as established ty customary 

law and usage is herety guaranteed#. ” Parliament is barred fron

amending or repealing this provision(3). The only way in which 

chieftainship, therefore, can be abolished in Ghana is through 

a revolution either of the people or of the Government resulting 

in the overthrow of the Constitution and the adoption of a new 

one not recognizing the institution,

LAW RELATING TO CHIEFS

The appointment, functions, suspension, removal and other 

matters regarding chiefs are spelt out, in Zambia* in  the Native 

Authority Ordinance(4) and the Barotse Native Authority Ordinandi) 

and, in  '

3* Art* 169(3) of the Constitution* 

4-. Cap* 157.

5* Gap. 159*
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. J

Malawi,, in the Chiefs A c t ^ ^  The Native Authority

Ordinance applies in parts of Zambia other than Barotse-

land while the Barotseland Native Authority Ordinance

applies only in Barotseland. Malawi also had a
(7)

Native Authority Ordinance' '  ' w ith  provisions similar 

to those of the Zambian Ordinances. The Ordinance was 

replaced by the present Chiefs Act in 19&7.

RANKS OF CHIEFS

In parts of Zambia other than Barotseland chiefs 

are of four ranks - Paramount C h iefs ,  Senior C hiefs , 

Chiefs and Sub- Chiefs^   ̂ There is also the rank of 

Deputy Chief given to a person appointed to assist  a 

chief of any rank^"^ In  Barotseland, on the other 

hand, chiefs  are of three ranks - the Litunga (who is 

the only Paramount Chief) , Chief and Sub-Chief; 1̂

The ranks in  Malawi are the same as those in Barotse

land except that Paramount Chiefs are not limited to 

one.

A Sub-Chief is subordinate to a Chief and a 

C h ie f ’ s area may have several S u b - C h i e f s . A  Chief 

is subordinate, in Zambia, to a Senior Chief and a Senior 

C h ie f ’ s area may have several Chiefs. Senior Chiefs 

in  parts of Zambia other than Barotseland and Chiefs 

in Malawi and Barotseland are subordinate to a Para

mount Chief. While a Chief may have no Sub-Chiefs under 

him, a Paramount Chief has always several Chiefs under 

him. The office  of Paramount Chief cannot, in  fact., 

be established unless there are several Chiefs or 

Genior Chiefs who would be subordinate to the holder 

of the o ffice .

The offices are often established according to 

tribes. A Paramount Chief of the Ngonis, for instance,

(6) - Cap. 2 2 :0 3

(7 ) - Cap. 73 of the Laws of Nyasaland 1957 Edition.

(8) - Ss. 2 and 2A (l )  Native Authority Ordinance.

(9) - S .2 A (3 )  i b i d .

(10)- S . 2 Barotse Native Authority Ordinance.

(11)- E .g .  Chief Kawinga of Kasupe District  in Malawi 

has six Sub-Chiefs under him.
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has paramountcy ov^r Ngoni Chiefs while a Ngoni Chief 

has jurisdiction  over Ngoni Sub-Chiefs. Not a ll  tr ib es , 

however, have Paramount Chiefs.

A Chief or Sub-Chief may appoint Village Headmen 

but these are of no conrstit itional importance.

APPOINTMENT

In parts of Zambia other than Barotseland,

Paramount C h ie fs ,  Senior C h ie fs ,  Chiefs and Sub-Chiefs
. (1$

are recognized by the President by notice in the Gazette' “

It  should be noted that recognition is acknowledgement 

of that which is  already there. The Chief is  nominated 

by the tribe or portion of the tribe or the other Chiefs , 

in  the case of a Paramount Chief, under the law and <. 

custom of the tribe. The President either recognizes 

the nominee or declines to do so, but he cannot impose * 

a person not nominated for recognition. I f  there is 

a doubt or dispute as to the prorer person to be 

recognized, the President may, if  he thinks it disir- 

a b l e ; so to do , direct that an inquiry be held into

such matter and may provide for  the manner in which
! ( 11) 

and the person before whom such inquiry must be held. ^ '

In Barotseland Chiefs and Sub-Chiefs are similarly 

recognized by the P r e s i d c n t ^ ^  Before such recog

n it io n ,  however, the person must nave been recognized

by the Litunga and Council to be of a ruling tribal
(1 5 ) '

family in Barotseland; There is  no provision in

the Ordinance or in the Constitution of Zambia regard

ing the recognition of the Litunga. The Litunga*s 

position  was governed by the 1964 Barotseland A greem en^^  

In  Malawi Paramount Chiefs , Chiefs and Sub-Chiefs 

are also appointed by the President(-**7) jn the case

-------------------------------- --------------- --------------------- ------------------ --— ----- ----------------------------------------------------------------------- ------------------------------ ---

(12) - S .2 A ( l )  Native Authority Ordinance.

(13) - S .2 A (2 )  ib id ,

(14) - S . 2 Barotse Native Authority Ordinance.

(15) - S . 125 { l )  Constitution of Zambia.

(16) - The Agreement-has been terminated - Constitution

(Amendment) (No. 6) Act (llo. 12 of 1 9 7 0 ) .  This 

w il l  make the position  of the Litunga the same 

as that of other chiefs .

(17)'-- Ss. 4  and 5 Chiefs Act.
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of Paramount Chiefs and Chiefs the President can only 

appoint a person he recognizes as being entitled  to 

hold the office  under customary law and who has the 

support of the majority of the people in the area of 

jurisdiction  of the officeP"®^ These requirements do 

not apply in  the case of the appointment of Sub-Chiefs 

since they are appointed at the request of the C h i e f ^ * ^  

The President may order an inquiry with regard to the 

appointment of any Chief^1 - ^

REMOVAL. SUSPiSNSIO N . ETC

There is no provision for the removal of the

Litunga in the Barotse Native Authority Ordinance or

in the Constitution of Z-mbia. Other C hiefs , however,

may have their  recognition revoked, suspended, or

varied  by the President after consultation with the

L i t u n g a P 0 ) In  other parts of Zambia the President

can at any time by notice in the Gazette revoke,

suspend or vary the recognition of any Chief or the
(21^

appointment of any Deputy C hief ; ' In  exercising 

these powers the President is not required to hold 

any inquiry f i r s t .  The reasons for  which a Chief may 

be suspended are not specified.

In  Malawi, on the other hand, a Chief may be 

removed only for the reasons specified in the Act.

The President may remove a Paramount C h ief ,  Chief or 

Sub-Chief " i f  after dv.e inquiry he is  satisfied  that -

(a) the person concerned has ceased to be entitled  under 

customary law to hold such o ffice ; (t>) the person 

has lost the confidence of the majority of the people 

residing  in his  area; or (c) such removal is necessary

(18) - S . 4 (2 )  ib id.

(19) - S . 5 i b i d .

(19a)- S . 12 ib id .

(20) - S . 21 Barotse Native Authority Ordinance.

(21) - S .2 A (4) Native Authority Ordinance.
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in the interests of j.3aoe, order and good government’,' 

Both the latte-r provisions are obviously somewhat 

fle x ib le .  A Chief r. ay be suspended from performing 

iiis functions during the inquiry

Althouth Section 1] ( l )  by using the w or&s , " i f  ’ 

after  due inquiry he ie s a t is f ie d " ,  seems to make the 

holding of an inquiry before removing a Chief 

compulsory, Section 12 seems to give the President 

discretion  to appoinv or not to appoint such an inquiry. 

It  provides that- :,thi President may appoint persons to 

inquire into any cue: f;ion relating to the . . . .  removal 

from the office  of Paramount C h ief ,  Chief or Sub-Chief 

of any person and to report and make recommendations 

thereon to the Presi^ont*” The Section is margin- 

noted " In q u ir ie s "„ Putting together the wording of 

the two provisions, that of Section l l ( l )  seems to over

ride that of Section 12.

(22 )  - S. lljSl) Chief 3 .Act, A removed Chief may be 

banned from the area where he was chief if  

the President is satisfied  that his presence in 

such area would be pre jud ic ial  to maintainance 

of public order - S , 1 5 (1 ) .  I f , in  the opinion 

of the President there is no other suitable 

person to rep]ace a deposed C hief , he may 

appoint a Chief Council comprising a chairman 

and threo or ;:ore members to perform the functions 

of such chief m t il  a suitable person is 

appointed as Chief - S . 1 3 (1 )  and(3)» The 

chairman and 1 ambers of a Chief Council may be 

removed from > irno to time - S. 1 3 ( 2 ) .
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RELATIONSHIP WITH THE ADMINISTRATION ■

Although Chiefs are appointed, suspended or 

removed by the President, they.are not c iv il  servants 

and do not, therefore, belong to the Public Service as 

defined in  the Constitutions of Zambia and Malawi 

respectively . The Constitution of Malawi specifically  

excludes the offices  of Chief or sub-Chief from the 

Public Service together with those of President, Speaker 

and Deputy Speaker of the National Assembly, M inister 

or Parliamentary Secretary, Member of Parliament or 

member of any Commission. The office  of Chief i s ,  

however, in p ractice , in both Zambia and M alawi, usually  

permanent; it  is more secure than the office  of President 

or M inister or any other public  o ffice .

Chiefs are , however, part of the Central Adminis

tration as well as part of the Local Administration,

Their functions are based on le g isla tio n  enacted by the 

Central Adm inistration , leg islatio n  enacted by the Local 

Authority and on traditional law. Their emoluments 

are paid  by the Central Adm inistration.

FUNCTIONS

Malav/i

The Chiefs Act outlines the functions of Chiefs.

The functions of a Paramount Chief are such as may 

be specified  by the President in the appointment of the 

holder of the o f f i c e . S u b j e c t  to the authority 

given to the Paramouht Chief to whom he is  subordinate, 

a Chief has the following functions;

(a ) to preserve the public peace:

(b) to carry out the traditional functions of 

his office  under customary law in so far  as 

the discharge of such functions is not 

contrary to the Constitution or any written 

law and is not repugnant to natural justice 

or m orality;

(c) to assist  in the collection  of tax;

(2k) -  S . 6.



(d) to assist  in the general adm inistration of the 

D istrict  in which his area of jurisdiction  is 

situate and for such purpose to carry out such 

functions as the D istrict  Cou-imissioner may 

require ;

(e) for any of the purposes mentioned in  (a ) , (c ) 

and (d ) to carry out and enforce any lawful 

directions of the D istrict  Commissioner!^

A Sub-Chief's fractions are such of the functions of

the Chief (to whom he is subordinate) as may be delegated 
(of.)

to him; • A Chief may not, however, delegate to the 

Sub-Chief any function which under customary law must 

be exercised by the C hu ,f h i m s e l f i I n  carrying out 

h is  functions a Sub-Chief acts in  accordance with the 

general or special directions of the Chief to whom he 

is  subordinate^2®^ A Chief may appoint counsellors 

or v illage headmen to assist him in h is  functions^2®51̂

It  has been treer. in  Chapter Thirteen that Chiefs 

are members of the Electoral College which nominates 

the presidential candidate. They are also ex-officio 

members of D istrict  Councils which are the local 

authorities of rural areas. Further, they often sit 

on various statutory bodies and, as s a n  j.n Chapter 

Sixteen , on Regional Traditional Courts. They, however, 

do not sit on statutory bodies and Regional Traditional 

Courts by virtue of their office but as f i t  and suitable 

ind iv iduals .

Formerly tt.^ Chiefs possessed greater powers under 

the Native Authority Ordinance and the African Courts 

Ordinance. The Council of Chiefs in a D istrict  formed 

the native authority of the D istrict  while cach Chief 

or Sub-Chief was the native authority of h is  area.

As native authorities the Chiefs had extensive leg isla t 

ive and administrative pcv/crs, A native authority 

acted as the local government authority of the area.

Under the African  Courts Ordinance Chiefs presided over 

African Courts. Under both the Native Authority

926

(25 ) - S . 7.

(26 ) - S . 8 (1 ) .

(27 ) - Ib id .

(28 ) - S . 8 (1 )

(28a)~ Ss. 9 and 11+.



C n a n c e  and the .. fr ican  Courts Ordinance, a Chief 

was permitted to execute h is  functions with the aid of 

councillors. The local government powers have now 

"been transferred to the D istrict  Councils while the 

jud icial powers are now being exercised by non-Chiefs 

presiding  over traditional courts (except in the case 

of Regional Traditional Courts where Chiefs sit although 

not by virtue of their office),

The loss of le g is la t iv e , jud ic ia l  and wider 

adm inistrative powers h a s , however, been compensated 

for  by the increased respect which the Chiefs are now 

enjoying because they are no longer involved in 

matters that often caused controversy between them and 

their peopj3 and consequently made some of them 

unpopular,

Zambia

The Native Authority Ordinance and the Barotse 

Native Authority Ordinance do not spell out the funct

ions of Chiefs as Chiefs but as Native Authorities - 

an office  distinct from that of Chief. This was also 

the position  in  Malawi until  the enactment of the Chiefe 

Act in  19 6 7  which repealed the native authority system.

THE NATIVE AUTHORITY SYSTEM

It  was pointed out in  Chapter Five that the native 

authority system, together with the native courts 

system, was introduced to put into effect  indirect rule. 

The native authorities became arms of the Central 

Adm inistration ac well as local government authorities 

in  their  ce&pective areas.

Native authorities in  Zambia are established by 

the President.. In  prrts of Zambia other than 

Barotseland , the President inay recognize any Chief or 

other nativ'O, whether by himself or in  council or 

any native council or other group of nacives as a 

native authority, a council is constituted as

a native authority it mu^t be a council known to and 

constituted under the native customary law proper to 

the a r e a . I f  there is  no such council known to

(29) - S .3 ( l ) ( d )  Native Authority Ordinance.

(30 ) - S .3 (2 )  ib id ,

927
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t.it; cos coma .1^./ of the area the Minint ?r may recog

nize some other council and in that case may specify 

tho manner in which it must be c o n s t i t u t e d .^ 1 ^

In  Barotseland the President recognizes the Litunga . 

and his council as the native authority for a ll  Barotse

land, to which other native authorities are subordinate^^ 

Other native authorities are appointed by the President 

if  deemed necessary by the L itunga[^3)  eacIl case

the President takes into account the native law and 

custom proper to the area unless there is r.o such law 

and custom ■- in which case the native authority would

be established in such manner as the Fresident may 
( 3U)

prescribe , '

Every native authority is either  a body corporate

or a corporation sole with perpetual succession and a 
- (35)

common s e a l . '

It  w ill  be noted that a native authority could be 

the Chief of the area or other person (whether by him

self  or in  council) or any native council or other group 

of natives. It  does no t , therefore, follow that a 

Chief would automatically become his a r e a ’ s native 

authority. However, even where the native authority 

is  a council, the Chief or Chiefs of the area are always 

ex-officio members of such council. In  cases where 

a Chief is the jole native authority he exercises a ll  

the powers accorded to a native authority by the 

respective Ordinance or by any other law.

The powers dealt w ith  below should be looked upon 

as powers which may be exercised by a Chief alone as 

a native authority.

POWERS OP -A NATIVE AUTHORITY 

The powers of a native authority may be divided 

into three joarts - adm inistrative , legislative  and 

fin a n c ia l.

(31 ) - Ib id ,.

(3 2 )  - S . 3 (2 )  Barotse Native Authority Ordinance,

(33) - I b i d ,

(34 ) - I b i d .

( 3 5 ) - S .3 A ( 1 )  Native Authority Ordinance. The

Barotse Native Authority Ordinance says nothing 

on this matter.



It  is  the duty of every native authority to 

perform the obligations imposed by 'the Ordinance or 

any other law and generally to assist  the Government 

to. maintain law, order and good government among the 

natives residing in  the area over which its  authority 

e x t e n d s .^ ^  Every native authority must prevent to 

the best-of 3ts a b ility  the commission of offences 

w ithin  its area. IJ The messengers of a native authority- 

styled kapraus 7 exercise the powers of a regular police 

o ffice r  but these powers must be f ir s t  conferred upon 

them generally or specially  by a police officer  of at 

least the rank of Assistant S u p e r in t e n d e n t ^ ^

i i . L e g is la t ive Powers

Native authoritiers have power to make leg islatio n

of two types - ordeis and rules. Subject to the

provisions of ar.y law for the time being in force and 
t

to the general or special directions of the Minister 

or the .native authority to which it is subordinate, a 

native authority may issue orders binding on the 

natives w ith in  its  ju r is d ic t io n .^ '^  Equally it  may, 

subject to the provisions of any law in force and the 

concurrence of the native authority to which it  is sub

ordinate and subject to the aprjroval of the Minister 

(in  parts of Zambia other than Barotseland) or the 

President (in  B aro tselan d ), make rules to be obeyed by 

natives in  the area?^"^

( 3 6 ) - S .4  Native Authority Ordinance; S .k  Barotse

Native Authority Ordinance.

(37) - S. 6 ib id . ; S. 6 ib id .

( 3 8 ) - Ss. i|A and 1+B jjoid. ; Ss. UA and 4B ib id .

(39) - S . 8 (1 )  ib id . ; S . 3 (1 )  ib id .

(i+0 ) - S . 1 7 (1 )  ib id . ; S . 1 9 (1 )  ib id .



The subjects  on which  orders or rules  may be

made are num erous .^1 ) The orders and ru le s  are

prom ulgated by being  made known to the people of the

area in  such manner as is  customary in  the area .

A fter  such n o t if ic a t io n  they become e f fe c t iv e .
• i

The orders or rules  m ust, however, be reported at the 

e a r lie s t  p o ss ib le  moment to the n ative  a u th o r ity , i f  

a n y , to which  the native  authority  is  subordinate and 

to the P r o v in c ia l  Local Government O f f i c e r ^ ^

(41 ) - See Ss. 8 ( l ) ,  9 ( l )  and 1 7 (1 ) Native Authority 

Ordinance; Ss, Q (l ) , 9 (l )  and 1 9 ( l )  Barotse 

Native Authority Ordinance. Some of the 

subjects on which rules and orders may be made 

are: imposition of rates and fees ; manufacture,

d is t il la t io n , sale , transport, d istrib u tio n , 

supply, possession and consumption of intoxicat

ing liq uo rs ; gambling; carrying and possession 

of firearm s; conduct which might cause a r io t , 

disturbance or breach of the peace; sanitation ; 

pollution  of water; preservation of trees and 

other vegetation; spread of infectious and con

tagious diseases of human beings or animals; 

movement of natives w ith in  the area ; . 1

reporting of b irths  or deaths; manner of watering 

pasturing , moving stock, cattle management and 

husbandry; maintenance of roads; compilation 

of the census and tax register and the collection

• of taxes; trade and industry; testamentary 

d.isDosition of property.

(1.1.2) - S . 1 0 (1 )  i b i d . : S . 1 0 (1 )  i b i d .

(4 3 )  - I b i d .

(1+4) - S . 1 0 (2 )  i b i d . ;  3 .1 0 ( 2 )  i b i d .



The Provincial Local Government O fficer  or the 

President (after consultation with the Litunga) may, 

i f  he considers it necessary that an order should he 

made on a matter on which orders or rules may "be 

issued by a native authority , a^ic the native authority 

concerned to issue the required order or r u le ^- ^  I f  

the native authority fa ils  to make the order or rule 

the President or the M inister (in  areas other than 

Barotseland) may issue the order h i m s e l f ^ ^  The 

M inister makes the order or rule at the request of the 

Provincial Local Government O fficer  and must be sa t is 

f ie d  before making the order or rule that the native 

authority concerned has had a reasonable opportunity 

of ex p ress !:^  its e lf  and that the making of the order

would be in the best interests of the natives of the

(b7)  
area. '

Contravention of the orders or rules is enforced 

through the native courts of the area or any sub

ordinate court with jurisdiction  in the a r e a ^ ^

Orders or rules may be revoked by the native auth

ority that made them or by the M inister or by the 

President (a fter  consultation w ith  the L i t u n g a )^ ^ )

The M in iste r 's  or the Presid ent 's  power of revocation 

extends to orlers or rules made by the native 

authority. Revocation of an order or rule must be 

communicated in the same manner as promulgation.

i i . Financ xa 1 Powe r s

Every native authority has power to impose rates

and taxes as a means of raising  revenue to carry out

its functions. ' All revenue raised  (including that

paid as fines or court fees in native courts) is
, (51 )

deposited in the native authority s treasury;-^ 1

931

(45) - S .l l A (l )  ■•-bid. ; S . 1 1 (1 )  ib id .

(46 ) - I b i d .

(47) - S., l lA (l )  Native Authority Ordinance.

(’48) - S. 12 (3 ) Native Authority Ordinance; S. 1 2 (3 )

Barotse Native Authority Ordinance.

(49 ) - Ss. 11A(4) £nd 17 (5 ) i b i d . ; Ss. 1 1 (2 ) and

1 9 ( 5 ) ib id .

(50 ) - S. 17 (1) iaicL. ; S. 19 (1 ) ib id .

(51 ) - S .14(1) ; s.-14(l) ib id .
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j .  native authurity may obtain a loan from the
( 52)

Government. ' The President pays every year to the

Barotse central native authority - i .e .  that comprising

the Litunga and council - not less than seventy-five

per centum of the native tax collected in  each year in

Barotseland or elsewhere in Zambia from natives of '
(5 ? )

Barotseland; Expenses of a native authority are

met from its  treasury!

i v . Judi cial Powers

A native authority as such does not exercise ju d i

cial powers although it is responsible for the main

tenance of the court houses, the remuneration of court 

staff and other expenses. The Chief or the members 

of a native authority may be members of the area 's  native 

court but their authority in that case does not arise 

from their native authority membership. It  arises from 

their appointments as members of the court by the 

M inister or the President (in  the case of courts in  

Barotseland). Where a native authority is also the 

a r e a ’ s native court, the court is not prevented from 

trying an offence because such an offence arose from 

an order or rule issued by the court as a native 

authority or by a member of the court as a native 

a u t h o r it y .(54a)

WITHDRAWAL OF HECOGNITION

In  parts of Zambia other than Barotseland, the 

M inister may , by notice in  the G azette , withdraw recog

nition  or appointment of a person, council or group of 

persons as a native authority or of a person as a 

member of a council or group recognized as a native

( 5 2 ) - 3 .1 4 (3 )  ib id . ; S. 1 4 (3 )  ib id .

(53 ) - S . 15 Barotse Native Authority Ordinance.

(54 ) - S . 15 Native Authority Ordinance; S . 17 Barotse

Native Authority Ordinance.

(54a)-  S. 18 ib id . ; S. 20 ib id .
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■ (5*0
autiurity .  ̂ In  Baroto jlano. ihe Fret ident may on the 

recommendation of the Litunga at any time hy notice in 

"k*16 Gazette withc'ra’.v recognition from any native—  r n ^

authority; ' Once recognition has been withdrawn the 

person, council or >zroup of persons concerned ceases 

to exercise tne functions of r. native author i t y ^ " ^

The M inister or the President (on the recommendation 

of the Litunga) n-y appoint a new native authority(5®)

It  should be noted that where a chief is also the 

a r e a ’ s native authority , withdrawal of recognition from 

him as a native authority is not necessarily  followed 

by h is  removal from chieftainship . The two offices 

are d istinct . r. chief whose recognition as a rative 

authority has been withdrawn may remain a Chief while 

the functions of a native authority are entrusted to a 

council or to another person. The Chief would retain  

the traditional functions while the other functions are 

performed by the new native authority. Situations of

(55 ) - S . 3 (5 )  Native Authority Ordinance. A person

who has been removed as a native authority or 

as a member of a native authority may be ordered 

in the interest of peace, order and good govern

ment to leave the area and not to re-enter it 

while the order subsists - S . 3 (9 )  A Local 

Government O fficer  may be ordered by the M inister 

to assume t h 3  functions of the native authority 

until a new one is appointed - S .3 (12).

( 5 6 ) - S .3 (4 )  Rarottse Native Authority Ordinance. A

person who has been removed may be banned from 

the area - S . 3 ( 7 ) .  The Provincial Local 

Government O fficer  may on the recommendation of 

the Litunga appoint any native to be a native 

authority for a period not exceeding six months - 

S .3 ( 9 ) .

(57 ) - S .3 (5 )  Native Authority Ordinance; S . 3 (4 )  Barotse

Native Authority Ordinance.

( 5 8 ) - I b i d » *



tills m t u i“ . however, u evir arit-e, I f  a Chief

becomes unsuitable as a sole native authority or at> a 

member of a native authority composed c.f a group of 

persons, hr should be equally untuitable :-o r jra in  a 

C h ie f ,

tflAFF

Chiefs in  M ^lv 'i  and native autnorit^es in  Zambi 

employ staff remunerated, in !(>.lawis by the Central 

Governmeiro, and ; in Zambia, by Lhc. r_-;ti e authority 

it s e lf . ‘7he svaft includes olerks anc messengers 

( kapasus in Zam bia), Because of jts  wiuv r.-uige of 

functions, native authority in 'opmbia has a larger 

s ta ff  than a C m e f  in Malawi. Messengers possess 

power. of arrest which, may be exercised by regular 

police officers.



' CHAPTER 2WEMA: - POUR

IHE ONE-PARTI SYSTEM AND ITS CONST!TOTIONA IMPLICATIONS.

1, The Party System,,

"Under rep re se ntative forms of government parties have

te cojib the instruments for the expression of the people 'a-

• (l)
w ill," There is, however, no uniform party system 

applying in all countries. Three systems exist in the 

world today - the two-party system, the multi-party system 

and the one-party system, Ihe United Kingdom and the United 

States are the two most important examples of countries with 

a two-party system. The system has also taken root in the 

CoiiTiionwealth countries of Canada, New Zealand and Australia, 

In all these countries there is no law preventing the 

formation of other parties, Ihe attitude of the voters and 

the electoral system of single member constituencies in 

each country have, however, made it difficult for a strong
(?) •

third party to arise. In the United States the electorate 

votes either for the Itepublican Party or the Democratic 

Party, In the United Kingdom it votes either for the 

Conservative Party or for the Labour Party, with a small 

proportion voting for the Literal Party and the small 

natuonaliat parties.

The multi-party system exists mostly in the countries 

of Western Europe - e.g. Franco, Vfest Germany, Holland, 

Belgium, and Italy, where the system of proportional 

representation has tended to foster smaller parties, Outside 

Europe it exists in some Latin American countries where 

juntas are not in control. It xs also found in Israel and 

a number of Asian States.

Until the last decade the one-party system was a 

constitutional device existing only in the communist 

countries of Eastern Europe and Asia,

1. AmeUer, op.cit.. p .97.

2, Writing about the United Kingdom, viiite and Hussey stat§: 
"The whole tradition of our political life has 
prevented the development of many groups and parties
as in Prince, and has, also worked against coalitions, 
except in times of national stress and pressc" - 

op.cit. . p, 40»



The dend.ce h.asr however, now spread to Africa. It has also 

been introduced by Cuba in the once impregnable - to - 

conraunxsm Western Hemisphere, The position in most African 

States today is either that of a de .jure or a de facto 

one-party system. This Chapter is, however, only concerned 

with the former. Ihe earliest States to adopt the system in 

Africa were Guinea,^ the Central African Republic, ^ A l g e r i l ^  

United Arab Repub^Lic^Chad^ Ghana^ Tanganyika and

I%uritania^^^ Since then others have followed the pattern, 

including Malawi.

The turning of Malawi into a one-party State was a 

de .jure recognition of what had been the de facto position 

for several years. After the Malawi Congress Party had won 

all the lower roll seats and two upper roll sea.ts in the 

1961 electioP^and all the fifty ordinary roll seats in the 

pre-independence election in 1964 opposition groups 

voluntarily disappeared from the political scene, Ihe change 

to a one-party system was, therefore, a mere formality.

The National Convention convened by the Malawi Congress Party 

to approve the draft republican Constitution also approved 

that the Malawi Congress Party be the only party in the 

country. This was implemented by Section 4 of the 

Constitution which provided that "there shall be in the 

Republic after the appointed day only one party" and that 

that party" shall be the Malawi Congress Party, 11

B. Pov.ers of the Malawi Congress Party

Ihe constitutional role of the Malawi Congress 

Party is very similar to that of the Tanganyika African 

National Union and the Afro-Shirzi Party in Tanzania. Is 

noted in Chapter Thirteen, before a person becomes-a 

presidential candidate he is nominated by an Electoral Collie,

3, After declaring itself a comraunist State, Cuba became a 
one-party State in 1962. The only party permitted is the 
Cuban Communist Party.

4, The only party permitted is the Partie Democratique de 
Guinee,

5, Ihe country is under military rule at present. The only 
party permitted before the coup was Ihe Movemnet for 
Social Revolution of Black Africa,

6 , The only party permitted is The National Liberation Front,
7, Ihe only party permitted is Tie Arab Socialist Union.
u. The only party allowed is Ihe Parti grogressiste Tchadien,
9, Ghana is now no longer a one-party state. Before the 

military coup of 1966, the only party permitted was the 
convention People’s Party.

10 , The Tanganyika African National Union, tec air" the only 
party, TANU and the Afro-Shiraz Party form the one party 
permitted in Tanzania - a union of linganyika and 
Zanzibar. Ihe Afro-Shirazi Party operate in Zanzibar' 
and the Tanganyika African National Union in Tanganyika,' 
The Constitution envisages a merger of the two - S,3 (2),

11, The Party of the Mauritanian People is the only Party 
allowed in the country.

12, See Chapter 0,
13, S, 1 1  (l) of the Constitution,



Only i:.'j::i of cX> -Ha.."v ue eligible fo_ no în-v’,. Oi‘}’̂

The Electoral College '‘couprises (a) members of the Notional 

Executive of the Party: (b) Members or tho National Committee

of the Party's Leapne of ilalawi Wocsn: (c) M-.Ao-v of the

National Committee of the Party's League of Mvlawl Youth;

(d) Healers of tho Regional OoniiittecL. of the Party; (e) 

chairmen, SecrgU’^ios and Tir-ocisurors of all L'lstrict 

Committees of the Party: (f) Chairmen, Secretaries and 

Treasurers of all Dicti-iob Goimd stces of tin Lcvgn . of 

Malawi wfotnen; (g) Cbairraon, Secretarieb ancl 'icea^ursis of 

all District Cor.T.iittoes of the League of Malawi Youth0 

Oily three classes of p-jrrrns are member;; of a ? College by 

virtue of qualify., at vu.'s < thor than membership oi ~Ai3 Party, 

Ihese are: (a) All c-hiofj who are recognized e~  ̂til Native 

Authorities, (b) ill che.irme:’ of District Got.nc?.j_J (District

Local Governm^t at: .'horitiof?); (c) M l  members of Parliament
( f. N

except when Parlia^xjnt has teen dissolved^'"''' All elected

Members of Parlinment, it should be remembered, aro members
(17) ’ '

of the Party, Most Chairmen of District C<. ^noi.Is are

alsc lumbers of the Party,, Although  ̂therefore. t is the

voters who have the final decision on who shouiu lo P: csident,

the party melds considerable power in that it decides on

the candidate. The vo’jsrs ore unlikely to reject bhe

candidate„

As indicated above, similar powers atrs pc-Jessed tsy

the Party in Tanzania* ihe Electoral Conference which

' j:-iln.-;,tos the presiuont.i oj candidate is composed of those

who are entitled to attend the National Conference of the t

Tanganyika African Ifetional Union and delegates from the
h 3)

Afro - Shirazi PartyA' Those entitled to attend the 

National Conference of T,A«rf.U« are: (a) Tne President, the 

Vice-President, the Sod-.^bajy-General and the National 

Treasurer of the party; (b) Two elected delegates from each 

district of the Party: (c) All members of Parliaments ry
0  UC1 )

or of a dissolved Parlierenfc (most of these are menbers 

of the Party or the Afro-Shirazi Party); (d) aJ. Regional 

chairmen of the Party: (e) All District chairmen of the

Party; (f) All District Secretaries of the Party: (g)

Members of the Central Comraitteee of the Party appointed by 

the President; (h) Members of the National Sxecut:Ve of the '

Party elected by the National Conference;

14. S. 10 (2) (d)0
15 . S. 11 (2) (a) a (g)
16. S. 11 (2) (h)-(i)0
17. See a, 23 (d).
lo. See S. 6 (3) and (4) Constitution of Tanzania, 
lea. Elis di-f fors from the position in .Malawi where Members 

of a dissolved P'xrlinmont lose membership of fee Electoral 

College e



• . 939
vj.; de locate -. \>ra each of the affiliated orgonizai ions of

iJae < ’ . ' of the Party, As in Malawi,

although the voters have the final decision on #10 should be

President, the Party (the Tanganyika African National Union

and the Afro-Shirazi P_.rty together) is the real determining

factor since the voters do not choose the candidates,

Tho power of the Party over the President in Malawi, 

as in ihnzania, xu real and effective. Since the President 

must be a member of the Party, it follows that i f  he Is _ 

disaissnd from the Party he cannot continue to hold the 

office ecistitutionally, While this power may never be used 

as long as Dr= Banda is President because of his special 

position aR the country’s liberator, it would be easi_.y used 

in future when men of lesser stature assume the office,

Ihe Party also occupics an important role in relation

to elected Members of the National Assembly in that

membership of the Party is one of the qualificrtions for

canrti:1 ^ture-f'^ If a Member, of the National Assemb];*

ceases to be a aemlxr of the Parjy, he also ceases to be a
( 21 )

Member of the Assembly, Accordingly the Party oan 

terminate a person's membership of the Assembly by dismissing 

him fron its membership. This gives the Party real control 

over the Members of the Assembly, Similar powers are 

possessed by the Party in Tanzania,

The Malawi Congress Party also plays an important

role regarding a temporary vacancy in the office of

President, As already seen in Chapter Thirteen,if a vacancy

occurs in the office of President or if the President is so

incapacitated as to te unable to appoint a Presidential

Comission, the functions of the office are discharged by a

Presidential Council comprising the Secretary-General of

the Party and two Cabinet Ministers rtro mus&Lalso f3 : “ibers
(22)

of the Nati';"\'\l Executive of the Party, Ihe two Cabinet

Ministers are appointed ty the Coixiittee of Appointment

convened by the Secrctary-Genoral of the Party and comprising

members of the National Executive of the Party and Cabinet 
( 03)

Ministers j ' The Council acts until a new President is

elected or until the President recovers, whichever is :he 
(2 k)

case, ^ There are no similar provisions in the Constitution 

of Tanzania and accordingly the Party there has not similaf* 

powers.

19, See Constitution of the Tanganyika African National 
Union, It is minuted as an Appendix to the con.. '•.itution 
of the Union,

20, S. 23 (d) Constitution of Malawi,
21, S. 2fi (2)(h),

22, S. 13 (Do
23, S. 14 (1).
24, S, 13 (2) as amended by S. 2 of the Constitution

Amendement Act. 1966 (No, 39 of 1966),



e ; power's mentioned aLeve are the only on^s Cfviferred 

on the Party or its officers by the Constitution, They are, 

however, not its only powers. It exercised a great deal of 

extraconstitutional powers. Being the ruling P^rty it lays 

down tho general policy of the Government at jts annual 

confcrvncos and influences every aspect of political life 

in the country. Its role in this respect is, however, 

inferior:' te that of the Party in Tanzania. The reason for 

this :ls that although both President Banda and President 

Nycroro enjoy indisputable leadership over their respective 

parties. the former is autocratic and, therefore, exsreises 

a firmer hand on the party, rendering it less likely to . 

intrccx.,. e controversial matters not backed ty the President.

G, Constitutional Implications.

It is proposed to discuss the constitutional merits, 

demerits and implications of the one-party system in general 

and in Malawi in particular, in the form of answers to 

thre^ '•"■'Gstions.

j  , Has the one-party system any constitutional 

advantages over the other -two systems? The only one 

advantage the system has over the other two systems is that 

it produces stable Govaravents and continuity which cannot 

be attained ty the two-party system. Ihe President, Ministers, 

and Members of Parliament may change occasionally iut the 

p-̂ rty remains the same. The policies are likely to remain 

largely the sane for a long, -tin©. The violent changes in 

policy ...xperinnced in countries with a two-party or multi-' 

party system owing to the defeat of the party in office or 

the replacement of one coalition Government ty another do 

not aid ye in a one-party State.

%■ Is the one-party system compatible xd-th parlia

mentary democracy? A system that does not offer the electors 

an opportunity to placd in office a party of their own choice 

cannot to said to to really democratic. The procedures of 

electing the President and Members of Parliament in Malawi 

and Tanzania can, however, be said to be democratic in the 

narrow sense in that ultimately the candidate must te the 

chosee representative of the people even though t.ee people's 

choice may te somewhat limited. It has been se.erin Chapter 

Thirteen that although one presidential candidate faces the 4 

electorate (in Malawi as well as in Tanzania) a contest 

between persons seeking candidature can take’ place in the 

Electoral College or the Electoral Conference, which nominates 

the presidential candidate. This was, however, unlikely to 

happen iti Malawi a£ long as Dr. Banda continued tc se^k 

norain ~ ':L.>n. It should tc noted that Dr. Banda is now life



It is unlikely to happen in Tanzania as long as Nyerere will 

continuo to seek nomination for no one would think of challenge 

ing the "Jfelimu" (President Julius Nyerere) Just as no one 

would have thought of challenging the "Ngwazi" (Dr, Kamuzu 

Banda). In future such contests could  ̂ however, be frequent. 

It has also been seen in Chapter Thirteen that although the 

voters are faced with one candidate they can defeat his bid 

for election by the majority of those voting casting their 

Votes against him.

In the election of Members of Parliament, however, the

procedure in Malawi and Tanzania is "more democratic," In

this case the parliamentary candidate is not nominated by

an electoral college or conference* He files his nomination

papers with an authorized officer* In Malawi the nomination

papers oust be signed by at least two voters,' Although

the candidate must be a member of the Party the voters who

endorse his nomination need not be* This ensures nominat&on

of a candidate even in a constituency where members of the

ParLy arc bent on support!!^ a particular candidate. There

is no limit as to the number of candidates who may stand

in a constituency. The Party does not use its machinery to

support a particular candidate. The candidates have to

rely on their personal popularity, as they do when contesting

for a Party position. If  only one candidate files his

nomination papers, he is declared elected without a poll^^

If two or more candidates are nominated, a poll is taken, and
(20)

the candidate polling the most votes is declared elected) w

The first elections held under the system in !fenzania 

and in Malawi resulted in a considerable number of Members 

of the previous Parliament, including sons Minister, being 

defeated. In Kenya the procedure produced startling 

results, id.though the countiy is not yet a one-party State, 

the last goieral election in 1969 was held after the 

opposition Konya People's Union had teen banned and its 

leading eaters detained. Members of the ruling Kenya 

African National Union were to contest the election between 

themselves. Of tho former 156 Members of Parliament, 100 

(including 14 Mnisters and Assistant Ministers) lost their 

seats.

25, Constitution (Amendment) {"Ho, 3 Act)(No, 35 °f  1970)#

26, See S, 9 (2)(b) Parliamentary Elections Act , . .



show that given time to evolve, the one-party system '

obtaining in Malawi and Tanzania could even produce Members

of Parliament of a higher quality than those produced under

the two or multi-party system. With all candidates belonging

to the same party, voters are bound tc pay .more attention to

the quality of tho various candidates than is done by voters

in a two or multi-party system. Voters under the latter

systems tend to erst their votes for the party they support
(29)

rather than for tho candidate. For instance, in the 

United Kingdom voters who support the Conservative Party or 

the Labour Party usir.]ly vote for the candidate of that party 

irrespective of his perncnal qualities and those of his 

opponent * There are many members who sit in the Hou^e of 

Commons today who would not be there had they not sought 

election under the banner of their particular party

Ihe most serious: demerit of the one-party system is 

that it does not produce re^I opposition to the Government 

in Parliament, Individual Members critical 0/  the Government . 

may emerge but they could never fori? a co-ordinated opposition. 

This demerit could bo set-off by two arguments against 

opposition as found in a two - or multi-party syctem. First, 

much of what a parliamentary opposition under a two or 

multi-party system says is not intended to benefit the people 

but the party itself, An opposition party may oppose or 

criticise an unpopular ..-.jasure which is in the interests of 

the country ^e.g*, increased taxation to curb inflation)

EBrely to gain popularity with tho voters. Secondly, 'the 

two or multi-party system stifles criticism of the Government 

from within the governing party in crucial matters of policy 

or administration* Members very often vote fco 

Government measures they dislike because they are afraid of 

damaging the imago of the party in the eyes of the electorate 

and. thereby bring about the defeat cf the Government in 

Parliament,,

It remains to bo seen whether interest groups will 

emerge in tho Malavii rv.rliauant and in those of other one- 

party States in Africa. The emergence of such group 

interests in a number 01 Legislative Chambers of the socialist 

democracies of Eastern Europe and Asia has created in such 

chambers cleavages of interests similar to those one would 

encounter under a tv: multi-party system. In Hungary,

for instance, the Patriotic People's Front, the only party * 

permitted in the country, comprises tho Hung -.rian Socialist 

Workers Party, the National Peasant Party and the Smallholders 

PartyP0'

Hie results of the elections in Tanzania, and Kenya .
i

Foot not c.,1 pag^



The Front of National Unity in Poland comprises thu Polish

United Workers Party, the United Peasant Party and the
• (3 1 ) '

Democratic Party. There aro also associations in the

Folish Diet auch as the Catholic Members Association and

the Association of Even in those countries -where the

Party has no distinct segments, the tendency is for urban '

I-fembers, rural Members, Jfeinbers representing the armd

Forces or literary groups, etc. to come together and speak

for their segment of the population.

If this group interest arose in Malawi it -would greatly 

mitigate the lack of an opposition party. It should, however, 

be noted that Malawi has an opposition composed of Nominated 

Members, Wiich is, therefore, a creature of the President. 

Although the Members are nominated by the President, they 

are allowed the latitude and privileges of a real opposition, 

ftioir leader is styled the "Leader of the Nominated M3mbe£llP 

The Members sit separately and are referred to as the "other 

side of the House,” Ihe only handicap of this "created 

opposition" is that it is at present wholly composed of 

Europeans, President Banda has used the provision empowe^- 

ing him to nominate Members to.give representation in the 

National Assembly to E u r o p e a n ! I n  a country that was 

until a few years ago ruled by Europeans, the European 

Members are conscious of the fact that they should not be 

very critical lest they appear to be re-asserting colonial 

attitudes or lost they be told that "Malawi" was no longer 

"Nyasaland". African leaders are still very sensitive to 

European criticism. It was due to recognition 6f some of 

this sensitivity that the Progressive Party (formerly the 

Northern Rhodesian -wing of the United Federal Party) in 

Zambia decided to disband soon after independence on the 

ground that there was no room for a European party in an 

African ruled countiy. , ✓

29. There are, of course, large numbers of voters under
a two or multi-party system who are not committed to

any party.
30. See Britannica fook of the Year 1967. pp. 631-633,

where information on parties in the world is given.

31* Ibid.
32* Ameller. op.cit., pp. 9&-99-
33, The present leader, Mr. Michael Blackwood, has been 

in the Chamber longer than any other Member , European 

or African,
34. The political interests of Asians and Coloureds are 

identified with those of Africans,



Thu main role of the nominated Members in M.-.l^m. is, 

therefore, that of pointing out defects in legislation or 

Government policy without antagonizing the Government or 

standing as champions of a particular cause. While they 

Jmy find it easy to criticize the Government to any length 

on matters affecting Africans or Africans and Europeans 

together, they would find it necessary to choose their 

words in opposing measures directed at interests which are 

largely European, for instance, ownership of large land 

estates,

3. Is the one Party-s.ystem compatible with the rights 

of free ajsoicaion. expression, conscience, etc,.? A 

system that channels all those interested in politics into 

only one party cannot be compatible with the enjoyment of 

these rights: it is inescapable that ''-he adoption of

such a system, whether by legislation or by the suppression 

of other political parties, cannot be consistent with the 

enjoyment of individual liberties. Eesides being not 

conducive to the enjoyment of human rights in general, it 

also entails the denial of certain specific .freedoms such .

as freedom of conscience, expression, assembly and.
( 3 5 )

association, 11 v '

The system is not, however, inconsistent with tho 

whole concept of human rights in a Constitution, While it 

greatly impairs the individual's freed cm of association, 

expression, conscience and assembly, it does not affect his 

right to life, personal liberty, protection of the laws, 

free movemnet, etc. That the system is not incompatible 

with the existence of human rights in a Constitution is 

evidenced by the fact that although the Constitution of 

Malawi has no Bill of Bights, there are Bills of Rights in 

the constitutions of most socialist democracies of Eastern 

Europe and Asia, In Africa, Algeriq is an example of a 

one-party State with a Constitution that contains a Bill of 

Rights. The Bills of Rights in the Constitutions of the 

Socialist democracies ana that in the Constitution, of 

Algeria protect, among other rights, those of free speech,
fo/ \

association and assembly; Ihe only difference is that 

freedom of association in this case does not include the 

freedom to form opposition parties.

35o Esejiofor, op.cit. . p. 240,

36, See, e.g., Articles !\0 Constitution of the Socialist 
Federal Republic of Yugoslavia; 07 Constitution of the 
People’s Republic of China; 125-6 Constitution of the 
Union of Soviet Socialist Republics; and 12-22 
Constitution of Algeria,



It merely covers tho right to form economic, cultural, 

educational and social organizations within the framework 

of the national party*

Malawi could, therefore, adopt a Bill of Rights and 

still remain a o^e^party State. Presently, as already seen 

in Chapter Twenty/the individual's rights are protected by 

the common law and statutory law, Ihe rights of free 

association, egression, conscience and assembly are, however, 

greatly curtailed ly the one-party system.

CONCLUSION.

is indicated at the beginning of this Chapter, the one-

party system is rapidly establishing itself in Africa.

Leading .african politicans think that the system is the

best constitutional arrangement for African State ly

President ftyerere of Tanzania, for instance, Considers ihat

'’football politics11 - the term he gives to politics under .

a two-party system - would be fatal to democracy in Ahaea,

His argument is that the conditions of class conflict

which necessitated the formation of two or more parties in

European and American countries do not exist in Africl^^

He sums up his argument against the two or multi-party

system in Africa in these words

"....'there can only be one reason for the formation 
of such parties in a country like ours - the desire 
to imitate the political structure of a totally .■ 
dissimilar society. What is more, the desire to 
imitate where conditions are not suitable, for 
imitation can easily lead us into trouble. To try 
and impart the idea of a parliamentary opposition into 
Africa may very likely lead to violence ~ because the 
opposition parties will tend to be regarded as 
traitors by the majority of our people, or, at best, 
it will lead to minoeuvrings of "opposing11 groups 
whoso time is spent in the inflation of arti - 
ficial differences into some semblance of reality 

Foie*'‘tho sake of preserving democracy". The latter 
alternative, I repeat, is an over - sophisticated 
pastime which we in Africa cannot afford to indulge 
in; our time is too short and there is too much 
serious work to be done, 11 (40)

Footnotes; on p.-age



ll. 37. See Nyere, Julius K, Democracy and the Party System ' 

(Dar os Salaam, 19&3) j Keita, Madeira ''Democracy and 

tho one-party State" (Fighting Talk) 1962, see 

also Andre Blanchet in Carter, Gwendolen M. (ed,) 

African Che-Party States (New York, 1962): Davidson, 

Basil, Which Way Africa?) (Harnondsy/orth, Middles sex, 

Penguin Books Ltd, 1964).

39. "The European and American parties catne into being as 
the result of existing social and economic divisions - 
the second party being formed to challenge ©he 
monopoly of political power by some aristocratic or 
capitalist group. Our own parties had a different 
origin.

They were not formed to challenge any ruling, 
group of our own people; they were formed to challenge 
tho foreigners who ruled over us „ They ’ere not, 
therefore, political 'parties1 - i.e . factions - tut 
nationalist movemnets. And from the outset they 
represent the interests and aspirations of the whole 
nationa.

We in Tanganyika, for example, did not build 
TANU to oppose the Conservative (sa- ) of Ehgland, or 
to support the Labour Party, The division of English 
politics meant nothing to us. As far as we were 
concerned, they were all colonialists, and we built 
up TANU as a national movement to rid ourselves of 
their colonialism, 11 - ibid.. p. 15.

40. Ibid. It would be outside the scope of this study to * 
discuss the merits and demerits of President
Nyorere's argument. The quotation is merely intended 
to illustrate the thinking of African leaders on the 
one-party system as a constitutional arrangement.



CHAPTER TWENTY-FIVE 

EVALUATION

In concluding this study it is essential to ask one question: 

How long can a Constitution drawn up by a colonial power last after 

indepe ndencej

The Constitutions of Zambia and Malawi, like those of other 

former British dependencies, were formulated by the Golonial Office 

and were modelled aa much as possible on the British Constitution*

The unwritten principles of the British Constitution were put into 

written form for those new States* There was? of course, a great 

deal that was included in the Constitutions of these new Commonwealth 

States which was not found in the British Constitution* For instance, 

the Judicial Service Commission and the Tribunal to investigate the 

removal of judges and other important officers of the State, are 

institutions that are not found in the British Constitution.The two 

institutions were included in the independence Constitutions in order 

to maintain British principles -n the independence of the Judiciary 

and important officers of the State*

Few expected the Constitutions drawn up by the Colonial. Office 

to last for a long time without substantial changes or complete 

replacement* One of the first things to attract the attention of an 

African Government after independence would be the revision of 

certain provisions c° the Constitution* This is evidenced by the 

mmerous amendments that have been made to the Zambian Constitution 

and the replacsmer^ of tho Independence Constitution hy the Republi

can Constitution in Malawi and the many amendments which have already 

been made to the new Constitution®

Three factors i v''rTuence the new Government to amend, revise 

nr replace the Independence Constitution, First, the Constitution 

is viewed upon as a relic of colonialism. Us de Smith says;

u A Constitution granted by Her Majesty in Council 
is in itself a sitting target for the legal nationalist*
It can be readily represented as something extraneous, 
alien, even imposed.. . « The result may well be that when 
the wind of change blows the Constitution may be over
turned lock, stock and barrel, baby and bathwater*,!(l)

1* De Smith, '‘Westminster1 s Export Models! The Legal Framework of 
Responsible Government" (Journal of Commonwealth Political Stu

dies* Vol„ I, p...3)o



Second} the provisions of the Declaration of Rights regarding 

expropriation of property are always couched in terms that are 

intended to protect property of expatriates. It will be recollected 

that Zambia had to amend its Declaration of Rights in this regard 

to enable the Government to take land belonging to absent owners* 

Third, the Constitution may not be suitable for the political condi

tions prevailing in the new State*

The sections of the Constitution which become first targets 

are those regarding powers of the Executive, the rights of the 

people and the Judiciary*. The trend is often towards a concentration 

of power in the Executive, particularly the President* Such a conce

ntration of power in the President is more obvious in Malawi than 

in Zambia or ary other former British dependency»President Banda is 

life President of both the State and the only political party in 

the country — the Malawi Congress Party, His powers of appointing 

State officers are wider than those of the Zambian President. The 

Constitution of Malawi has no clear provisions in terms of i^hich 

the President could be removed or impeached.

An examination of the amendments which have been enacted in 

Zambia and Malawi and in other African States of the Commonwealth 

indicates that African States may end up with Constitutions that 

provide a political system which incorporates to some extent both 

the typically European Executive government and the typically 

African government by chiefs* The appearance of a life President in 

Malawi tends to support this theory ( A- chief in Africa rules for 

life unless circumstances occur which render him unfit to remain 

a chief)* Although the Malawi system has not yet been copied 

elsewherej there is no doubt that more African States will sooner 

or later become attracted to the designation *f a popular leader

as life President*, Mary appeals have already been made to President
the

Kaunda to accept the presidency for life . Presently /President ie 

resisting the appeals but he may give in sooner or later*

While it should be appreciated that these new States have 

legitimate reasons to alter their Constitutions to suit their 

particular circumstances, one aspect of these constitutional changes

9  I B



is disturbing* A large number of the amendments is aimed at the

restriction of either the rights of the people or the powers of

other State organs which protect those rightSj e*g* of the Judiciary*

Ihe abolition of the referendum provisions and the amendment of

important provisions of the Declaration; of Rights in  the Constitution

of Zambia illustrates this pointa as do< *, the omission of a Declaration.

of Rightsj the creation of a system of traditional courts independent

of the High Gourt and the Supreme Court — with the competence to

try any criminal case and to impose the death penalty —• and the
f-̂.'stem

introduction of the one party, in the republican Constitution of 

Malawi* It should be noted th.Vj at the time of -writing Zambia is 

preparing for the introduction of a one-party system*

It would be unrealistic to think that constitutional changes 

in these countries should be aimed at creating a political atmos

phere similar to that prevailing in the United Kingdom or in the 

United States of America, The Independence Constitutions were modelled 

on the British constitutional system. « a system that had gone through 

numerous upheavals before attaining the stability and liberalism it 

has today*. Such stability and liberalism cannot be attained by the 

iTBre introduction of an Indepandence Order* First, the political 

problems in Zambia and Malawi are different from those prevailing 

in tho United Kingdom, Second!*” * there are aspects of the British 

Constitution which cannot be absorped successfully in its former 

territories because the African's political temperament differs from 

that of the European.

Nevertheless* the fact that alterations are necessary and that 

conditions and temperaments di^ferj does not warrant a complete 

departure front the basic principles of good government which have 

been distilled from the many centuries of British experience*. In 

particular it is hoped that the ultimate forms of government to be 

evolved for the two States which are the subject of this thesis 

will ensure adequate protection of the rights of the individual, 

and that the obvious need for a strong Executive td.ll not result in 

a drift into complete totalitarianism.



94.9a

A D D E N D U M

Since this study was begun, several constitutional 

changes have taken place and. accordingly some of the 

Constitutions or provisions of Constitutions referred to 

are no longer in operation* For instance, Sierra Leone 

and' G&ylon are no longer Dominions but Republics* Some 

of the Constitutions have been suspended by militaxy 

juntas* e«.g* that of Uganda, Zambia has become a one- 

party state*.

Howeverj these changes have not affected the purpose 

of the stucfyv
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Forfeiture Act, 1966 (Oap* 14:06).

Criminal Procedure and Evidence ^ode (Cap. 8 : 0l).

Local Courts (Amendment) Act ( Act No* 31 of 1969)*

Preservation of Public Security Act ( C&p* 14:02).

Criminal Law Amendment Act (No, 32 of 1969)*

Criminal Procedure and Evidence Code (Amendment) Act (No, 33 of 1970) 

The Traditional Courts (Criminal Jurisdiction) Order*

Local Courts Ordinance (No. 8 of 1962).

Local Courts Amendment ACT (No, 31 of 19 6 1)*

Aliens (Registration and Status) Act.

(c) United Kingdom

Ify'asaland Order in Council,1907 (S.R* & 0 1907A04l)«

British Central Africa in Council,1902.

Jfy-asaland Order in Council,1939 (S.R.&0 No. 291 of 1939)*

The Nyasaland Order in Council,1949 ( S .l. No. 1051 of 1949)* 

Colonial Regulations (Col. No. 322 of 1956).

Nigeria (Legislative Council) Order in Council (S».R* &0 No,1370 of
1946).
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Tanganyika (Legislative Council) Order in Council (S.R. & 0, 1926 No.

991) =

S ,I. 1948, No. 105,

British Nationality Act, 19480

Eastern African Protectorates ( Court of Appeal) Order in Gouncil*

1909o

Northern Rhodesia (Grown Lands and Native Reserves) Orders in Counc
il 1928-19 5U

Ireland Act of 19490

Nyasaland Protectorate (African Trust Land) Order in Council, 1950

(S0I. 1950/LL 83)o

Rhodesia and %asal and (Federation) Act, 1 & 2 Eliz<, II, co30o

The Southern Rhodesia (Constitution) Order in Council,1961 (SsI 0
1961 Noa2314*)

Constitution (Amendment) (No, 3) Act (No. 35 of 1970)o

The British North America Act, 1867*

The Kerya (Constitution) Order in Council, 1953 (SBI 0 1958,Wo.£00V

Federation of Rhodesia and Nyasaland (Dissolution) Order in Gouncil5
1963(S,Is.1963, No, 2085)*

Federation of Rhodesia and Nyasaland Order in Council, 1963 (S«X, 1963

No01635),
Northern Rhodesia (Barotseland) Order in Council,1953 (S9I a1953? No*

739) a

Ifyasaland Order in Gouncil,1955 (S«I* 1955, No* 552) 0

%asaland (No, 2) Order in Council,1956 (S. I* 1955? No, 1212)®

%"asaland Order in Council, 1956 (S.I« 1956, No»23l)«

Ifyasaland (Noa 2) Order in Council, 19 56 (S*I» 1956, No, 8 34) a

Northern Rhodesia (Electoral Provisions) Order in Council,1958
(S .l. 1958, No, 1520),

I^asaland Commissions of Inquiry Order in Council,1959 (S. I* No*
624 of 1959).

Nyasaland ( Electoral Provisions) Order in Council,1960 (8, 1 , 1960.,
NOj 2414)°

%-asaland Constitution Order in Council, 1961 (S0I 9 19 6 1, No»ll89)n 

Zambia Election of First President Order ( S9I. 1964 No. 1283)# 

British Arny Act ( 3& 4 Eliz,2, c*l8).

Northern Rhodesia Constitution Order in Council, 1962«

Northern Bhodesia (Delimitation Commission) Order in Council, 1962*

The Nyasaland(Constitution)Order in Council, 1963 (S,X« 1963/883) 0



Malawi Independence Order, 1964 (S .l, 1964 No, 916).

Malawi Independence Act, 1964*

Zambia Independence Act, 1964*

The Northern Rhodesia (Constitution ^ Order in Council, 1963
(S .I. No, 2088).

Northern Rhodesia (Constitution) (Amendment No, 2) Order, 1964
(S .l, 1964, No. 1191).

Citizenship of Rhodesia and Nyasaland and British Nationality 
Amendment Act, 1959*

Magna Carta (1215).

Petition of Right (1628).

Agreement of the People (1647).

Bill of Rights (16S9 ).

Nigerian ( Constitution) (Amendment No, 3) Order in Council,

1959 (S .I. 1959, No, 1772).

Nigerian Constitution Order in Council (S .l. I960, No,l652).

Constitution of Kerya (S .I. I960, No, 22(H).

The Sierra Leone (Constitution) Order in Council, 196l(S.I. 1961,
No. 741).

Southern Rhodesia (Constitution) Order in Council (S*I. 1961, No. 2314)•

(d) Southern Rhodesia

Rhodesia Court of Appeal Act (Act No. 33 of 19j& ) .

Proclamation Ho, 20 of 1939*

Rhodesia Court of Appeal Smen&menb Act,1947 (Ho, 14 of 1947). 

Proclamation No, 27 of 1947.

S.R. G/Ns 857/53 and IO48/ 53.

S.R,. G/N 750A of 1963

S.R. G/N 750B of 1963.

S.R. G/N No, 773 of 1963.

(e) Malesrgis

Appeals from the Supreme Court Ordinance, 1958 (No* 16 of 1958).

(f) Singapore

'Gan^titution Amendment Act, 1966 (No, 35 of 1966).

(g) South Africa

South Africa Extradition Act (No. 67 of 1962).
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South African Referendum Act (No, 52 of 1960),



(h) Ghana

Constituent Assembly and Plebiscite Act,I960 (Act No# 1 of I960).

Constitution (Amendment) Act, 1964 (Act No. 224 of 1964).

9. ZAMBIAN GOVERNMENT PUBLICATIONS AND REPORTS( including N. RHODESIA)

Report on Some ASpects of African Living Conditions in the Copper- 
belt of Northern Rhode si a,1943*

Report of Commission Appointed to Inquire into the Disturbances in 
the Gopperbelt of Northern Rhodesia, 1935*

Report of Commission Appointed to Enquire into the Disturbances in 
the Copperbelt, Northern Rhodesia, 194^*

Report of the Delimitation Commission, September, 1962*
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10. MALAWIAN (including NYASALAND) GOVERNMENT PUBLICATIONS AND REPORTS 

Malawi Government White Paper, 002 of 1965.

Proposals for a Republic (Govt* Paper No* 1 of 1962)*

11. UNITED KINGDOM GOVERNMENT PUBLICATIONS AND REPORTS

C, 5918 of 1888*
G. 7636 of 1895*

C. 7933 of 1893*
C4 7971 of 1896.
0. 7032 of 1893.
Cd. 3731 of 1908*
Comnd* 2568 of 1925*
Cmd* 1273 of 19ZL - First Report of the Committee Appointed by the

Secretary of State for the Colonies to Consider 
Certain Questions Relating to Rhodesia*

Cmd* 1471 of 1921 - Secord Report of the Committee Appointed by the
Secretary of State for the Colonies to Consider 
Certain Questions Relating to Rhodesia.

Rhodesia Agreement Between the Secretary of 
State for the Colonies and the British South 
Africa Comparer (Devonshire Agreement, September

29, 1923).

Cmd, 6939 of 1913.
Cmd. 7637 of 1891.
Gmd* 3573 of 193° - Memorandum on Native Policy.
Cmd* 3574 of 1930 - Statement of the Conclusions of Mis Majesty1 s

Government in the United Kingdom as Regards Closer 
Union in East Africa*

Cmd* 1922 of 1923 - Memorandum Relating to Indians in Kerya.

Cmd. 298 of 1957 - Presentation of African Affairs Board and Federal
Governments Arguments to British Parliament*

Cmd. 29O4 of 1927 - Future Policy in Regard to East Africa,

Cmd. 4142 of 1932 - Report of the Joint Select Committee on Closer
Union in East Africa*



Cmnd* 530 of 1958 - Northern Rhodesia Proposals for Constitutional
Change*

Cmnd* 1149 of I960 - Advisory Commission on the Review of the Constitu
tion of the Federation of Rhodesia and Nyasaland 
Report - Appendix VI - Survey of Developments Since 

1953.

Cmd. 5467 of 1 9 1 1 .;

Gd«»3564 of 1907 - The Selborne Memorandum*

Cmd. 2387 of 1924 - Report of the East African Commission*

Cmd. 2904 of 1927 •* Future Policy in Regard to East Africa*

Cmd* 3234 of 1929 - Report of the Hilton Yeung Commission on Closer
Union of the Dependencies in Eastern and Central 
Africa*

Gnd* 4141 ^  Reaction o f  tho Unitod'TCingdon Government to^thc Hilton 
Young Comission1. Report*

Cmd. 5949 of 1939 - Bledisloe Commissions Report*
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Note on the Bearing of Native Policy on the Proposed Amalgama
tion of the Rhodesias and %asaland*

Cmd* 7987 of 195^ - The British Territories*

Cmd* 8233 of 1951 - Report of the Conference on Closer Association*

Cmd, 7715 of 1949 - Colonial Territories 1948-1949*

Cmd* 8243 of 1951 - The Colonial Territories 195°•

Cmnd* 2365 of 1964 - Report of the Northern Rhodesia Independence
Conference*

Cmd* 8235 of 1950 ~ A Comparative Sirvey of Native Policy*

Cmd. 8573 of 1952 - Draft Fsdsral Scheme: Report of the Conference Held
in London in April and Msy? 1952#

8672 of 1952 - Draft Federal Schemes Report of the Fiscal Commi

ssion*

Cmd* 8673 of 1952 — Draft Federal Scheme: Report of the Judicial

Commission*

Cmd, 8674 of 1952 - Draft Federal Schema Report of the Civil Service

Freparatoiy Commission* 
of 1953 - Report hy reference on Federation Held in 

^nrton in Janua3y519 53*

Cmd* 1295 of 1961—Northern Rhodesia Proposal a fur Constitutional
Change.

Cmd* 8754 of 1953 - The Federal Scheme - Prepared by a Conference Held
In London in January* 1953*

GMd* 1149 - Survey of Developments Since 1953 - Report by Committee 
of Officials*

Gmd. 7718 of 1949 - Report of the Committee on the Political Activi
ties of Civisl Servants (The Master man Committee)* 

Cmd* 8783 - (the subject as above)*

Cmd* 3569 of 1930 - Simon1 Commission1 s Report on Constitutional Re for-



ms in Indiai

Cmd* 4-%&8 of 1933 -* Proposals on Indian Constitutional Reforms.

Cmd. 922L of 1954 ~ Text of the European Convention for the Protecti
on of Human Rights and Fundamental Freedoms#

Omd* 9045 of 1953 - Extension of the Convention above to 42 British
dependencies.

Cmd* 505 of 1958 - Report of the Commission Appointed to Enquire into
the Fears of Minorities and the Means of Allaying 
them (in Nigeria).

Cmd* H 50 I f  I960 - Possible Constitutional Changes - Report ty the
Committee of Officials (published.,as an -Appendix to 
the Mo nekton Commission1 s Report).

Cmd* 1151 of i960 - Evidence, Vol. I (evidence to the Monckton Commi
ssion)«

Cmd. 1151 of I 960 - Evidence, Vol. I I

Cmd.1151 of I960 - Evidence, Vol. Ill

Cmd. II4S ©f I 960 - Report of the Advisory Commission on the Review
of the Constitution of Rhodesia and Nyasaland,

Cmd* 1948 of 1963 ~ The Federation of Rhodesia and Nyasaland - Comme
ntary an Statements in Relation to the Establish
ment of the Federation and Their Bearing on the 
Withdrawal of Nyasaland*

Cmd. 2093 of 1963 - Report of the Central African Conference,1963*

Cmd* 814 of 1959 - Report of the %asaland Commission of Inquiry.

Cmd. 53° of 1958 - Northern Rhodesia Proposals for Constitutional
Change.

Cmd. 815 of 1959 — Despatch by the Governor Relating to the Report
of the ^asaland Commission of Inquiry.

Cmd. 1132 of 1962 - Report of the %asaland Constitutional Conference
- Held in July and August I960,

Gmd. 1301 of 1961 - Statement by the Secretary of State for the Colo
nies on the Proposals for Constitutional Changes
(Northern Rhodesia).

Cmd* 1093 of I960- Containing the Cyprus Constitution*

Cmd. 960 of I960- Constitution of Kerya Proposals.

Cmd* 1029 of I 96O- Sierra Leone Constitutional Proposals.

Cmd* 18877 «f  1962 - Report of the Nyasaland Constitutional Conference®

12.' FEDERAL GOVERNMENT STATUTES AND NOTICES

Citizenship of Rhodesia and Nyasaland, and British Nationality Act,

1957 (Act No. 12 of 1957).

Federal Electoral Act, 1958 ( No. 6 of

97 3

Federal Supreme Court Amendment Act (Act No. 46 of 1962).
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The Constitution Amendment Act, 1957*

Fed.' G/N l63A956j

13# BRITISH SOUTH AFRICA. COMPANY DOCUMENTS 

LO 5 /2A 2

B.S#A.C. Cape Town Papers 

Government Gazette 14.0 of June 2, 1&97*

Cawston Papers, Vol. XI..

B.<S,A.- Go. Directors Report and Accounts.

Draft Scheme of Administration.

14. STATEMENTS, .MANIFESTOES AND MEMORANDA

( a) Northern Rhodesia African National Congress

The Presidents Statement at Mapoloto and Delegates Conference(mimeo).

Proposed Constitution for a Self-Governing State of Northern
Rhodesia as Adopted ty the Chiefs in Conference{l952){jniineo).

The Presidents Statement on the Effects of the National Days of 
Prayer (1953) (mimeo).

The Presidents Statement on the White Paper of January,1953 (.1953)
(mimeo).

(b) Nvasaland African National Congress

Memorandum of the %asaland Gongress ( Salisbury Branch) on the 
Federation of Nyasaland-and tho Rhodesias (mimeo).

Resolutions Passed ty the Nyasaland African National Gongress (1953)*

(c) Fedferal' Party -

Constitution of the Federal Party 1953#

Federal Party Policy (1953)•

(d) Democratic Party
Democratic Leaders Statement to the Press and Public (1951)*

(e) Confederate Party
Confederate Party Constitution (1953)•

Confederate Party Statement of Principles (1953)«

Details Given of Confederate Party Native Policy (1953)*

(f )Federal Government and African Affairs Board

A Communication from the Secretary of State for Commonwealth. Rela
tions on the Constitution Amendment Bill-Fed A. 21 (1957).

Report of African Affairs Board - Fed. Ass. 18).
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