















































































































































































































































































































































































































































(1) Understanding the concept of divorce mediation
(criterion A) is significantly correlated in the respondents
with' readiness to accept 'that professionals other than
lawyers are capable of médiating divorce (criterion E)

(p = 0.0143).

(ii) Responsiveness to the emotional needs of
clients in the divorce process ({criterion B) is
statistically significantly correlated with the following:
acceptance of the need to offer broader assistance than
simply legal advice to divorcing clients> (criterion ()
(p = 0.0001); willingness to accept an alternative to the
adversarial system of divorce (criterion D) (p = 0.0041);
readiness to accept that professionals 6ther than lawyers
are capable of mediating divorce (criterion E) (p = 0.0017);
and acknowledgement that divorce mediation requires special

training (criterion F) (p = 0.0061).

(iii) Acceptance of the need to offer broader
assistance than simply legal advice to divorcing clients
(criterion C) 1is highly significantly associated with:
willingness to accept an alternative to the adversarial
system of divorce (criterion D) (p = 0.0001); readiness to
accept that professionals other than lawyers are capable of
mediating divorce (criterion E) (p = 0.0004); and
acknowledgement that divorce mediation requires special

training (criterion F) (p = 0.0008).
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(iv) Willingness to accept an alternative to the
adversarial system of divorce (criterion D) is highly
statistically associated with: readiness to accept that
professionals other than lawyers are capable of mediating
divorce (criterion E) (p = 0.0002); and acknowledgement that
divorce mediation requires special training (criterion F)

(p = 0.0007).

(v) Readiness to accept that professionals other
than lawyers are capable of mediating divorce (criterion E)
is significantly correlated with acknowledgement that
divorce mediation requires special training (criterion F)

(p = 0.0003).

The most ‘notable difference between the findings for the
women compared with the findings for the whole group is that
understanding the concept of divorce mediation (criterion A)
does not correlate with the other criteria for the women to

the extent that this is true for the whole group.

4.9 INDIVIDUAL RESULTS

Each respondent’s individual score for each criterion,
expressed as a quartile in comparison with the whole group,
is presented in Table 4.12. Of special interest is the
identification of those respondents who scored consistently
in the top quartile for each of the 8ix criteria. There
were 10 respondents in this category. The demographic

details of these individuals and the gstatistical
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significance of their comparison with others in the entire

group of respondents are presented in Table 4.13.
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TABLE 4.12:

INDIVIDUAL SCORES OF EACH RESPONDENT FOR EACH
CRITERION EXPRESSED AS A QUARTILE IN COMPARISON

WITH THE WHOLE GROUP
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TABLE 4.13: RESPONDENTS SCORING IN THE FIRST QUARTILE FOR
EACH OF THE SIX CRITERIA TESTED: DEMOGRAPHIC
DETAILS, AND THE STATISTICAL SIGNIFICANCE OF
THEIR COMPARISON WITH OTHERS IN THE ENTIRE
GROUP OF RESPONDENTS (CHI-SQUARE GOODNESS OF

FIT)
Demographic Observed Expected Chi- Signifi-
detail Category number number square cance
Age 20-35 3 3.7 0.14
: 36-55 6 5.3 0.10
56+ 1 1.0 0.00
Overall 0.24 (2d4f) 0.89 (NS)
Sex ' Male 8 8.5 0.03
Female 2 1.5 0.17 ‘
Overall 1.96 (14f) 0.65 (NS)
Years in 0~-10 3 4.6 0.56
practice 11-20 5 3.0 1.33
21+ 2 2.4 0.07 ,
Overall 1.96 (24f) 0.38 (NS)
Percent 0-25 7 7.8 0.08
devoted to 26-50 1 1.9 0.43
divorce 51-75 t] 0.0 -
76+ 2 0.1 3.1
Overall 36.61 (24f) 0.00 (S)

No particular profile emerges from the analysis presented in

Table 4.13.

4.10 QUESTIONS NOT INCLUDED IN THE STATISTICAL
EVALUATION
These questions did not lend themselves to the same

statistical treatment, and were evaluated separately.
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4.10.1 Question 15 of the original quesationnaire:

135 respondents (91.2%) believed that their legal training
did not equip them at all to understand and handle the
psychological and interpersonal issues in divorce;

12 respondenta (8.1%) felt that their 1legal training
equipped them adequately to understand and handle the
psychological and interpersonal issues in divorce; and

1 respondent (0.7%) felt that his legal trainiﬁg equipped
him well to wunderstand and handle the psychological and

interpersonal issues in divorce.

The chi-square goodness of fit statistic for thesé results

is presented in Table 4.14.

TABLE 4.14: CHI-SQUARE GOODNESS OF FIT FOR QUESTION
15 OF THE ORIGINAL QUESTIONNAIRE

: Observed Expected

Response response response Chi-square P

Legal training

does not equip

at all ; 135 , 49.3 149.0

Legal training

equipped

adequately 12 49.3 28.2

Overall 224.5 0.00
A statistically significant proportion (p = 0.00) of the

respondents were of the view that their legal training did

not equip them at all, or at the best adequately but not



well, for handling the psychological and interpersonal

issues of divorce.

4.10.2 Question 19 of the original questionnaire

Eleven (11) 4respondents (7.4%) felt that the levei of
personal interaction between the opposing attorneys does not
at all influence the outcome of a divorce case; 110 (74.3%)
felt that the level of personal interaction between the
opposing attbrneys sometimes influences the outcome; 26
(17.6%) felt that the level of personal interaction between
the opposing attorneys invariably influences the outcome;

and 1 (0.7%) did not respond to this question.

The chi-square goodﬁesa of fit statistic for these results
is presented in Table 4.15, A significant proportion of
the respondents indicated their belief that the level of
personal interaction between the opposing attorneys either
sometimes or invariably influences the outcome of the

divorce process (p = 0.00).
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TABLE 4.15: CHI-SQUARE GOODNESS OF FIT FOR QUESTION
19 OF THE ORIGINAL QUESTIONNAIRE

(N = 147)
Observed Expected
Response response response Chi-square P
No influence
on outcome 11 49 29.8
Outcome is
sometimes
influenced 110 49 74.7
Invariably
influences
the outcome 26 49 11.0
Overall ’ 115.5 (2d4f) 0.00
One respondent commented fully on this question, as follows:
" 1. Every divorce case is capable of being settled.

2. An attorney has substantial influence over his client.

3. Divorce is fertile ground for making money, just as all
family law or emotive issues are.

4. Different attorneys have different approaches.

5. Regrettably, attorneys and advocates make outlandish
claims on behalf of their clients and create litiga-
tion. Divorce proceedings become a tactical and
expensive game.

6. Attorneys are often the unreasonable party to a divorce
and certainly affect the course of a divorce action.

7. An attorney wishing to develop a reputation for being

"tough" with the other party and the other party'’'s
attorney will affect the course of a divorce action as

it will result in the other party having to defend



10.

11,

their rights and it can affect the outcome certainly to
the extent that both parties are poorer to the extent
of the legal costs and are scar;ed from the battle. A
party who is poorly represented can suffer irreparable
harm.

In my opinion a good divorce lawyer can and should
bring the parties to the table to (i) explain and
discuss their rights; (ii) hear both sides; (iii)
obtain a full picture of property and financial
situation; (iv) propose a fair, practical and workable
solution; (v) advise on what the likely bottom line
would be in court; (vi) inform both parties of costs of
litigation and the effect on the family; (vii) settle
the matter.

Two opposing attorneys with the right approach along
lines set out in 8 above can, through good personal
interaction, settle every matter in the interests of
all concerned, which most importantly includes the
children.

A good divorce lawyer can "force"/persuade his client
to accept settlement proposals which the attorney knows
to be reasonable, and to abéndon unre;sonable and
impracticable claims.

Good personal interaction between attorneys results in

good and quick settlements."
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4.10.3 Question 23 of the original questionnaire

The outcome of the response to this question is presented in
Table 4.16. Respondents were more willing to entrust the
mediation of child-rel‘ated issues to a broader range of
individuals than they were property and financial issues.
In the main, they felt that fhe latter should be handled

only by lawyers or accountants.

TABLE 4.16: PEOPLE TO WHOM RESPONDENTS WOULD BE PREPARED TO
REFER CLIENTS FOR MEDIATION

CUSTODY AND ACCESS PROPERTY AND FINANCE

Psychologists 119 (80%) 14 (9%)
Social workers 106 (72%) 26 (18%)
Marriage counsellors 81 (55%) 25 (17%)
Attdrneys/advocates 69 (47%) 124 (84%)
Ministers of religion 51 (34%) 4 (3%)
Suitable lay person 45 (30%) 35 (24%)
Doctors 22 (15%) 0 (0%)
Probation officers 16 (11%) 4 (3%)
Registrars 3 (2%) 1 (1%)
Accountants 1 (1%) 101 (68%)
TOTAL RESPONSES 513 334
4.10.4 Question 26.4 of the original questionnaire

Eightéen (18) respondents (12%) indicated that they would

not recommend to clients that they make use of a specialised
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mediation service, and a further 26 (17.6%) were unable to
suggest which clients they might refer. Notable responses

included the following:

~ Difficult cases/cases in deadlock 28 responses
- - Those who would benefit/request it ‘ 27 "

- Child-related matters 19 "

- All/most clients 17 "

- Where reconciliation is a possibility 10 "

- Ambivalent clients 7 "

- Those who cannot afford litigation 4 "

- Those whose emotions get in the way ’ 3 "

- Those who cannot settle financial matters 2 "

Other individual responsen included

- Clienta who have.iived apart for less than six months;

- Those divorcing for selfish reasons: married too young and

still immature, or emotionally confused;
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- With problems that can be overcome, such as infidelity and

alcohol abuse;

- Those with no major property claims;

- Those concerned about the stress and harm of an opposed
trial; and

- Where issues are not purely legal.

Some of the above responses reveal a lack of knowledge and
understanding of divorce mediation. For example,'responaes
such as "where reconciliation is a possibility", *“"clients

who have lived apart for less than'aix months" and "those



divorcing for selfish reasons" would appear to have as their
goal‘ reconciliation rather than divorce mediatibn.
{Although mediation does SOmetimes result in reconciliation,
this is not the primary goal.) It has been recognised that
couples with excessive conflicts and a history of domestic
violence or alcohol abuse are resistant to mediation

{Johnston 1991).

4.11 QUESTIONS REQUIRING ADDITIONAL COMMENT
Numbers allocated for scoring purposes are given in brackets

(see Appendix C, page 167).

4.11.1 Question 7 (4): Have you ever mediated a divorce?
The scoring allotted to this gquestion recognised that a
positive response does not imply knowledge of mediation, and
the question was significant only for criteria C (acceptance

of the need to offer broader assistance than simply legal
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advice to divorcing clients) and D (willingness to accept an

alternative to the adversarial system of divorce). Many
respondents answered "no" to this question, and then
proceeded to answer questions 7.1 and‘7.2 (5-8), which were
consequently disallowed. The correct responses to both 7.1
and 7.2 from the point of view of a mediator would have been
in the negative. No respondent answered this question as
would a mediator. Although potentially a Very useful

cross-check, the validity of this question has not been
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established, It is possible that the words "act for" would

have been more appropriate than "represent”.

4.11.2 Question 16 (26-27): Do you inquire of your
clients as to the best interests of the children in terms of
the divorce settlement?

The responses to this question were inverted and therefore
regarded as invalia, and thé qﬁestion was deleted.
However, it did have face and content validity, and it was

originally considered as likely to be useful.

4.11.3 Question 17 (28): Do you carry out your client's
instructions even if these may in your view not be in the
best interests of the children?

'This question was intended to separate the attorneys with a
traditional adversarial approach to divorce from those with
a more mediatory approach to divorce work. It evoked
several comments explaining that it is the attorney’s

function to carry out clients’ instructions. There was an

almost equal division, with 71 of the former category and 77

taking a more mediatory view. It is noted that the
Conciliation Project Unit report stated that solicitors tend
to adopt the traditional attitude that their function is to

get the best result for the client (Fricker 1990).



4.11.4 Question 18 (29): Does the present legal system
in South Africa make appropriate allowance for resolving
custody disputes?

Ninety-five (95) respondents (64%) kfelt that the present
legal syétem does not make appropriate allowance for
resolving custody disputes. Here it should be noted that
the questionnaire was administered shortly before the

inauguration of the family advocate’s office in Cape Town.

4.12 REQUESTS FOR ADDITIONAL INPUT

Altogether 107 individuals (72%) indicated that they would
be interested in knowing more abou; divorce mediation by way
of a talk and a videotape, and 46 (not consistently the same
persons) felt that their firm as a whole would benefit.
Sixty (60) (40.5%) expressed an interest in attending a
special course in divorce mediation training, and a further

63 (42.6%) replied "maybe" to this question.

4.13 FOLLOW-UP EVALUATION
Details of the follow-up process are set out in Appendices D

and E (pages 169-181).

Thirty-one (31) of the 148 respondents (21%) attended the
talk, watched the video, and completed the final evaluation.
Eleven (11) others who booked for the follow-up subsequently
cancelled, and several of those who did attend brought

colleagues, such as articled clerks, with them, Table
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4.17, which appears in section 4.13.1, provides a summary of
the gquartiles into which these 31 individuals fell in
relation to the overall response of the 148 respondents to

the original questionnaire.

The chi-sgquare goodness of fit test for these results
indicates that the null hypothesis is not rejected; that
'is,'the 31 respondents who came for follow-up were randomly
distributed by total score amongst the entire original group
of 148 respondents (chi-square = 3,71 with 3 degrees of
freedom; significance level 0.29, not statistically

significant).
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4.13.1 Questions 1(i) to 1l{(vi)

TABLE 4.17: SCORING OF CHANGE AS A RESULT OF THE
INTERVENTION (RANGE 6-30)

No. Original ,
total score Quartile Score of change

11 161 1 22
12 125 1 30
14 119 2 28
21 70 4 24
22 80 4 20
26 84 4 23
30 107 2 25
37 80 4 26
38 97 3 22
44 . 81 4 23
54 98 3 13
57 176 1 25
61 111 2 21
64 133 1 26
68 60 4 21
73 93 3 25
74 114 2 23
75 102 2 18
80 145 1 24
83 129 1 21
84 63 4 27
85 91 3 17
90 132 1 24
120 146 1 22
123 98 3 15
140 80 4 21
"~ 143 138 1 23
144 146 1 26
145 102 2 25
146 - 132 1 19
147 138 1 13

Kruskal-Wallis analysis of variance revealed that the
participants’ score of change in the follow-up evaluation

was not influenced by the original total score (p = 0.31).



TABLE 4.18: SUMMARY STATISTICS FOR QUESTIONS 1 (i) to

1 (iv):
i ii iii iv v vi
Average 3.7 3.7 3.3 3.8 4.1 3.7
Median 4 4 3 4 4 4
Mode 3 4 3 4 4 4

From Table 4.18 it can be seen that question 1(iii), rating
participants’ willingness to accept the role of the social
worker in divorce, showed the smallest shift, and question
l1(v), revealing an awareness of the services offered by
FAMSA, showed the greatest shift. - This seems to imply
that, despite a greater awareness of the services offered,
the attorneys concerned are unwilling to refer their

divorcing clients for social work services or for mediation.

However, in the light of Table 4.16, it may be deduced that
by mediation is meant the financial and property aspects of
divorce rather than child-related matters. A further
question that is raised is the meaning to the respondents of

the designation "social worker".

The study design does not allow for comparison of this
finding with <criterion E (readiness ‘to accept that
professionals other than lawyers are capable of mediating
divorce). The problem is that those who scored highest for
this particular criterion in the initial gquestionnaire are
least likely to have changed. It follows, therefore, that

a positive correlation between the initial score for this
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criterion and the score of change after intervention for the
same criterion may be spurious. (In calculating the
influence of the independent variable, which was the score
achievedk for criterion E by each of the respondents ivho
attended for folloﬁ-up, and therdependent variable, which
was the total score reflecting change, as set out in Table
4.17, the correlation coefficient was 0.08; R;squared =

0.61% ~ not significant).

4.13.2 Queation. 2: What has been the mosat useful thing
you have learnt from this project?

This was answered by all the follow-up participanta.
Responses included the following:

- The value of mediation (15);

- That in the South African context mediation and the
practice of divorce law are s8till very largely on a
"collision course" (1);

- The role of FAMSA and the range of services offered,
including mediation (5);

- The role of the social worker (1);

- The fact‘that there are mediators outside of the legal and
psychiatric proféasions (1);

w’Underlying issues need to be resolved (2);

- Communication between two conflicting parties can solve
problems, and at the very least define the issues (1);

- Mediation is available to parties in cuatody and access

disputes (3);
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- That someone is working progressively towards taking
fights out of our courts and is willing to render an

affordable alternative (1).

4.13.3 Question 3: What difficulties do you have with
the concept of divorce mediation?
Twenty-one (21) participants answered this question.

Eleven (11) said they had no difficulties with the concept

of divorce mediation. Others referred to the competence of
mediators; the conflict between the attorney’'s role and
that of mediator; "selling" the concept to clients;

knowing when the parties are ready for mediation;
safeguarding the weaker spouse’'s rights; the possible
‘difficulty for the mediator in remaining neutral, and the
need for adequate training; and the neéd for the parties to
be well informed of the legal situation before commencing

mediation.

4.13.4 Question 4: Have your ideas about divorce
mediation in any way changed, other than what is indicated
above, since our first approach to you? |
rTwelve (12) participants responded "no® to this question.
Other responses included the following:

- Yes, because respondents previously knew little about the
concept of divorce mediation, the role of the mediator, and
the potential benefits (11)

- I am more receptive to the concept (1).

-~ Yes. I now think it can work in practice (1}).
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- I would be more willing to accept social workers’ role in
mediation (1).

- Yes. Mediation is not arbitration (1).

- Yes. It could help to achieve a mbre "moral® solution to a
matrimonial impasse (1). |

- No. I think mediation is still in its infancy but will
grow to take up its rightful place (1).

- I have realised more and more that there are many methods
of mediation, none of which is ideal or better than others,
and many levels at which mediation may be employed'(l).

- Have had confirmation that this is the only (and
affordable) solution for a very real problem in our society

(1).

4.13.5 Question 5: Would you be interested in receiving
specialised training in co-mediation next year, if this can
be arranged at reasonable cost, with Lisa Parkinson of the

Fanily>uediat0ta Association in England?

Twenty-five (25) 1individuals responded ‘yes’, four (4)

'possibly’, and two (2) ’'no’.

As a direct result of these findings, contact was made with
Mrs Parkinson, and a co-mediation training course was
arranged for 12 attorneys and 12 non-attorneys in Cape Town.
The course took place from 24 to 27 June 1992, Mrs

Parkinson was joined by her co—trainer, Henry Brown, who is
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a solicitor practising in London. A three-~day course was

also held in Johannesburg.



CHAPTER 5
CONCLUSIONS AND RECOMMENDATIONS

In this chapter the;cdncluaions to be dréwn from the study,
the extent to which the objectives were met and the
hypotheses supported, the relevance of the study to social
work practice, and the recommendations for further study and

research are considered.

5.1 CONCLUSIONS
5.1.1 Objectives
(1) The first objective of the inveatigation was to

study and describe the cbncept of mediation as it pertains
to the divorcing ptocess. The entire coﬁcept of divorce
mediation, from the perspectives of both social work and
legal practice, has been reviewed. If FAMSA is to hope for
a collaborative relationship with attorneys, it is essential

that this broad perspective should be understood.

(ii) The second objective of the investigation was to
examine the understanding and attitudes of attbrneys to
divorce mediation, with particular reference to (a) the
emotional needs of clients, (b) the role of the attorney in
divorce suits, (c) their willingness to accept ah
alternative to the traditional adversarial method, and (d)
their ideas as to who might be acdeptgble in the role of

mediator.
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Inéofar as the participants in the study were likely, by
reason of the basis for their inclusion in the study, to be
those who favour a conciliatory approach to divorce and a
financial saving to their clients, measurement of
responsiveness to the emotional needs of clients cannot be
generalised to the total attorney population, which includes
those who, although doing divorce work, decided not to
participate in the inveétigation.‘ There was little doubt
from this study that resbonsiveness to the emotional ﬁeeds
of divorcing clients correlates with all the other criteria
that were measured. The findingas of Neilson {1990} that
attorneys, even if supportive of mediation as a process, are
likely to fefe: only a small number of their clients for
mediation, appears also to be the case in South Africa.
This is likely to change only when mediation is more widely
accepted as a viable alternative approach to the traditional

adversarial legal handling of divorce.

(iii) The third objective was to develop and evaluate an
educational programme for those attorneys interested in
knowing more about divorce mediation and. its potential for
reducing the trauma of divorce for clients in respect of
'the emotional aspects’ of the process, and the need to
preserve the ongoing parenting role of the~individuals after
termination of their marriage. Mediation offers a means of
providing some balance in the divorce process, bearing in

mind the comment of Johnston (1991) that attorneys have long
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been 1implicated in the escalation of family conflicts

because of their role within an adversarial legal system.

This objective was met, but it is unfortunate that
comparatively few of the original respondents were reached.
The best remedy achievable was to send a summary of the main
findings of the research to those participants who did not

participate in the follow-up.
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(iv) The fourth objective was to ascertain whether, as

a result of the intervention described in section 1.5.3, the
attitudes of the attorneys might be influenced in favour of
mediation and referring their clients for divorce mediation

to non-lawyers.

The finding that lawyers feel that they themselves are best
suited for mediating propetty and financial issues is
already reflected by the numbers who are> presently being
trained as mediators, through courses run by the Law
Society and the Alternative Dispute Resolution Association
of South Africa (ADRASA), established by and for lawyers.
Although it has been shown among the small group who
participated in the follow-up étudy that attornéys'
attitudes did change somewhat in favour of mediation, and
that they had become more aware of the services offered by
FAMSA, the smallest shift in attitude that was noted was in
their willingness to accept the role of the social worker in

divorce. Since completion of the study, there has been a



marked increase in the number of referrals of clients by
attorneys to FAMSA, mainly for divorce counselling. When

asked if they object to mediation taking place, only one
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attorney (who participated in the study to the end).

indicated resistance to this suggestion. The study has
revealed that many of the attorneys had misconceptions about

the definition and nature of divorce mediation.

(v) The fifth and final objective was to develop and

validate an investigative method aimed at examining the

attitudes and knowledge of attorneys towards divorce

mediation. As has been indicated in Chapters 4 and 5, this
objective has been met. " (With certain minor adjustments,
this research approach could equally usefully be applied to

other professional groups, such as doctors and clergymen.)

It had been hoped that it might have beenk possible to
identify a particular set of characteristics and attitudes
amongst attorneys which would indicate individuals with a
particular interest in divorce mediation. This would have
made the’instrument a useful one in screening attorneys for
their willingness to collaborate with a social work agency
in providing divorce mediation. No such clear pattern

emerged.



5.1.2 Hypotheses
(i) Pl 3 inf . 1 educati . 3
e ial | g ] ial infl
i tivel ] . 3 c . : e di
13 .
This hypothesis is confirmed by the results of the small

follow-up study. The apparently representative nature of
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this sample, compared with the entire group of respondents,'

suggests that it is likely that this finding may be

applicable overall.

(ii) Attornpeys Qi:h a_"caregiver attitude are likely to be
. 1 ¢ . hei 1j ¢ 1

liati ] ] 3 ict] i £} ; ] ]
Brocess.
There was good correlation between the fesponsiveness of
attorneys to the emotional needs of clients in the divorce
procesa and the other criteria tested. In all probability
this correlation was’influenced by the inclusion process,
since attorneys favduring a more adversarial approach, with
little attention to the emotional needs of divorcing

clients, were less likely to have participated in the study.

Feiner’s finding (1982) that 50 per cent of attorneys see

caregiver functions as an important part of their role has

been confirmed by the present study, although it was not

possible to gquantitate this. It may be concluded that

those attorneys who regard themselves as caregivers more



readily appreciate mediation as an approach to divorce than

others.

In the South African context it is important to note
Felner’'s contention that, with no-fault divorce, the
attorney‘s legal role in family law is changing, and that
there is an increasing need for greater interdisciplinary
collaboration in practice and in research. This has been

supported in South Africa by Scott-Macnab (1988).

5.3 RECOMMENDATIONS

1. Understanding the concept of divorce mediation
appears to be the key to influencing the attitudes of
attorneys in favour of this approach. It is suggested that
educating lawyers in the concepts of divorce mediation

creates improved prospects of their acceptance of this
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approach as a viable alternative to the traditional.

adversarial method. Efforts need to be made to continue to
involve attorneys actively in this way. It is anticipated
that Neilson’s experience (1990) will also initially be
experienced in South Africa; that is, that even family
lawyers who are in favour of mediation will refer only a
small number of their clients to mediation services. At
the same time, the observation of P'ea‘raon, Thoennes and
Vanderkooi (1982) that it is likely to be lawyers who will
play a critical role in translating the divorce process,

including mediation, to the divorcing population, needs to
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be carefully heeded. A mediation 8service such as 1is

offered at FAMSA depends on the cooperation of attorneys.

2. At the same time, there is a need to take note of
the warning of Pruhs, Paulsen and Tysseling (1984) of
possible resistance from lawyers to divorce mediation
services, and for s8social workers to avoid <creating

competitive relationships with legal profeasionals.

3. - Training needs to be interdisciplinary, with»
lawyers and mental health professionals being trained
together. The co-mediation model, representing "the ideal
in collaboration between these two professiona® (Wiseman &
Fiske 1980), is particularly relevant for achieving ,this
end, and organisations such as ADRASA (The Alternative
Dispute Resolution Association of South Africa) should be
urged not to confine their training courses in family

mediation to lawyers.

C?) In the South African context care should be taken
to avoid repeating the experience reported by Pearson,
Thoennes and Vanderkooi (1982) that mediation was more
attractive to divorcing individuals scoring high on socio-
économic indicators. There is a need to expand these ideas
into the wider community and to make divorce mediation
readily available at reasonable cost, so that it does not
become a service available only to a small number who can

afford it. Attention should be given by groups such as



FAMSA to including education about the benefits of using

divorce mediation services.

<:> With wider acceptahce of divorce mediation, and
the participation ofy a family advocate and a family
counsellor in co~ﬁediation training in Cape Town, the Family
Advocate’s office is 1likely to provide a  court-based
mediation service in South Africa. This in turn would give

greater credibility to the title of the Mediation in Certain
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Divorce Matters Act No. 24 of 1987. This is a development

that should be strongly supported and encouraged.

6. Attention needs to be paid to the long-term
results of these efforts to promote a collaborative
approach, with a view to maintaining such collaboration
beyond the immediate effects of a concentrated study such as

this has been.

<i:> , It would be useful to look at attitudes of
attorneys in other centres in South Africa where there has
been no attention to a collaborative approach, and therefore

no back-up service to complement the legal services.

{g) | The strongest indicator issuing from thia study is
the need for legal training which will enable lawyers
better to understand and to address the psychological and

emotional issues of divorce.
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9, ’ There is a need for the training of divorce and
family mediators to be systematically coordinated, and for
criteria for accreditation to be established. Parkinson'’s
comments (1989) need to be taken sSeriously: namely, that
even experienced lawyers, social workers or counsellors
require training to help them make the transition from their

profession of origin to the role of mediator.

The study indicates the need for further research

regarding the outcome of divorce mediation, and in
particular the extent to which agreements reached are
adhered to, the level of postdivorce conflict from a
mediated settlement, the possible effect of mediation on the
ability to parent, and the reasons for droﬁping out of the

mediation process.

<j> It is suggested, on the basis of the results
presented in this dissertation, that the social worker is
potentially able to stress the importance to other
professionals of looking beyond the purely legal aspects of
divorce, and to focus on the interpersonal issues that are
so important for reaching a settlement that enables divorced

individuals to continue to function adequately as parents.
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APPENDIX A ' 10 May 1991

Dear
DIVORCE MEDIATICN

FAMSA is seeking to develop its divorce and family mediation
services, and we have an interest in promoting closer
collaboration with attorneys.

I am therefore writing to request you to respond to this
letter. Your response will assist us in the planning and
development of this programme, and will be included in a
research report to be submitted to the University of South
Africa and to the Human Sciences Research Council.

Please respond in the space provided to the following:-

{1l) Do you yourself handle divorce work? [yves] [no]
(2) If yes, would you be prepared to assist
with a guestionnaire for twenty minutes? [yes] [no]

If you have answered "no" to (2), would you be prepared to
spend five minutes on the telephone as a follow-up? Please
indicate the most convenient time and day of the week for
such a call:

Your participation will be treated in strict confidence.
In due course I shall send you a report on the outcome of
the study.

In order to use the information, it will be necessary for me
to have your answer by 24 May. Please respond gxgnbli_xgux
answer to both guestions is negative.

Yours faithfully

MRS SUE FOLB
SOCIAL WORKER pp MRS F VAN DER WALT (DIRECTOR)

WO 1 02 0010
FI/FR 08 80007 10006

Lid van die Gemeenskapskas van Wes-Kaapland * Member of the Community Chest of the Western Cape
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APPENDIX B 7 24 June 1991
Dear

DIVORCE MEDIATION

I am very grateful to you for having responded to my
preliminary inquiry and for indicating your willingness to
fill in the attached questionnaire.

The response from attorneys has been gratifying, and it
appears probable that the data that will be collected from
the completed questionnaires will provide considerable
assistance in the planning and development of this research,
aimed at promoting closer collaboration between FAMSA and
attorneys. :

Completion of this questionnaire should not take You more
than 10-15 minutes. An early response would be very
helpful and much appreciated.

Yours sincerely

MRS SUE FOLB
SOCIAL WORKER

pp MRS F VAN DER WALT
DIRECTOR

WO 1020010
FI/FR 08 80007 10006

Lid van die Gemeenskapskas van Wes-Kaapland » Member of the Community Chest of the Western Cape



DIVORCE MEDIATION COLLABORATION INQUIRY

Note: (1} Your name will not be disclosed to anyone else.
(2) Please tick the appropriate box.
(3} Please answer all gquestions.

1. Age: 20-35 [ ] '36-55 [ ] 56 or over [
2. Sex Male [ ] Female [
3. Number of years in practice as an attorney:

0-10 [ ] 11-20 [ ] over 21 [
4. Approximately what percentage of your time is devoted

to divorce proceedings?
Please answer in terms of your own personal practice
rather than your firm as a whole.

]

]

)

0 - 25 % [ ]
26 - 50 % [ ]
51 - 75 % [ ]
76 - 100% [ ]
5. Have you ever read about or studied alternative dispute
resolution? Yes [ ] No [ ]
6. Have you received training or attended a course in
6.1 labour mediation Yes [ ] No [ ]
6.2 divorce/family mediation Yes [ ] No [ ]
7. Have you ever mediated a divorce? Yes [ ] No [ ]

When you are involved in divorce mediation, do you
normally represent

7.1 ~ one of the parties? Yes [ ] No [
7.2 - the couple? Yes [ ] No [
8. Please indicate what you understand to be the function
of a divorce/family mediator. He/she
8.1 acts as an arbitrator ' Yes [ ] No |
8.2 ~gives advice to the parties Yes [ ] No [
8.3 acts as a facilitator Yes [ ] No |
8.4 has as his/her primary goal

a reconciliation Yes [ ] No [

9., Do you find it stressful to represent one partner
against the other in a divorce case? Yes [ ] No

]
]

et S
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10. Are you inclined to accept your own client'’s account,
having heard only one side?

10.1 Never [ ]
10.2 Sometimes [ ]
10.3 Always 1

11. Do you respond with care and concern when emotional
issues not relating to the legal problems are raised?

11.1 Never [ ]
11.2 Sometimes [ 1]
11.3 Always [ 1]
11.4 Is this a role which you willingly assume?

Yes [ | No [ ]

12. What percentage of your time in a divorce case 1s spent
listening to personal and emotional problems raised by your
client?

12.1 1 - 25 % 0]
12,2 over 25 % [ 1]

13. How effective are you at handling clients’' personal and
emotional problems?

13.1 not at all effective [ ]
13.2 effective [ ]
13.3 very effective [ ]

14. How important do you consider it is for you to provide
personal and emotional support to your client in a divorce
case? V

14.1 not important [ ]
14.2 important | {1

15. Did your legal education equip you adequately to
understand and handle the psychological and interpersonal
issues in divorce? {this does not refer to experience since
qualifying) '

15.1 not at all [ ]
15.2 adequately [ ]
15.3 well [ ]

16. Do you inquire of your client as to the best interests
of the children in terms of the divorce settlement?

16.1 yes, routinely
16.2 sometimes
16.3 no

p— — p—
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17. Do you carry out your client’'s instructions even if
these may in your view not be in the best interests of the
children? ' Yes [ 1] No [ 1

18. Does the present legal system in South Africa make
appropriate allowance for resolving custody disputes?
Yes [ ] No [ ]

19. Does the nature of the personal interaction between the
opposing attorneys influence the outcome of a divorce case?

19.1 not at all ; [>]
19.2 sometimes ‘ [ ]
19.3 invariably [ 1]

20. When no progress is being made in divorce proceedings,
do you advise a meeting between both parties to the dispute?

20.1 never [ ]
20.2 sometimes [ ]
20.73 always [ 1

'21. Do you accept that a couple who are locked in conflict
and making no progress towards settlement may be helped by a
psychologist, social worker, medical practitioner, or
minister? Yes [ ] No [ ]

22. Do you normally refer couples locked in conflict for
help to a psychologist, social worker, medical practitioner
or minister? Yes [ ] No [ ]

23. To whom of the following would you be prepared to refer
your clients for mediation in the areas specified:
Please tick all groups you feel would be acceptable

a. For custody and access issues:

] Probation officers

] Psychologists

] Doctors

] Ministers of religion
] A suitable lay person

Social workers

Marriage counsellors
Registrars of the court
Attorneys or advocates
Accountants

,-.,—.,—.,-.,_,
[Py N W iy —)
f— — e — p—

b. For property and financial/maintenance issues:

. Probation officers
Psychologists
Doctors
Ministers of religion
A suitable lay person

Social workers

Marriage counsellors
Registrars of the court
Attorneys or advocates
Accountants

) e e i 2
— — p— — —
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24. Which of the following are, in your opinion, necessary
for mediating the various issues connected to divorce?

(a) (b) (c)
Essential Helpful Not relevant

24.1 Special knowledge

of the psychological

effects of divorce on

the family [ ] [ ] [ ]

24.2 Special training
in counselling skills [ ] [ ] [ ]

24.3 Knowledge of the
areas of law relevant
to divorce ' [ ] [ ] {1

24.4 A university

degree [ ] [ ] L1
25. 1Is there a need for diVorce/family mediation services
in this country? Yea [ ] No [ ]

26. Would you recommend clients to make use of a
specialised mediation service, if accessible?

26.1 - Yes [ ]
26.2 No [ ]
26.3 Uncertain [ ]

26.4 If yes, which clients would you refer?

27. Would you be interested in knowing more about divorce
mediation by way of a talk and a video?

27.1 as an individual Yes [ ] No [ ]
27.2 for members of your firm Yes [ ] No [ ]

28. If FAMSA were to offer a 40-hour course in divorce
mediation training, would you be interested in attending?
Yes [ ] No [ 1 Maybe [ ]

29. Have you ever been divorced? Yes [ ] No [ ]

30. Are you a parent? Yes [ ] No [ ]

THANK YOU .FOR YOUR TIME
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APPENDIX C DIVORCE MEDIATION COLLABORATION INQUIRY

SCORING
Scale for responses: 0 = no indicator or not applicable
1l = weak indicator
2 = intermediate indicator
3 = strong indicator
Key to headings:
A = Respondent understands the concept of

divorce mediation. ;

B = Respondent is responsive to the emotional
needs of clients in the divorce process.

C = Respondent recognises the need to offer
broader assistance than simply legal
advice. '

D = Respondent is willing to accept an altern-
‘ative to the adversarial system of divorce

E = Respondent accepts that professionals othe;
than lawyers are capable of mediating
divorce.

F = Respondent accepts that divorce mediation
requires special training. '

Notes:

1. Each section of each question has been evaluated independently.

2. Where a particular response (yes or no as the case may be) has no
indicator value for any of the six questions asked, the subsection
of the question concerned has not been included in the scoring
-table below.

3. Questions 1-4, 15, 19, 23, 26.4, 27, 28, 29 and 30 will be evaluate
independently of the scoring system below.

- ———— - — i (-~ -~ o 7 — W~~~ —— -~ -~ — - 1—o_ - - o — . " V- - — "~ " ——" -

Question A B C D E F Total

number:
1 5 [y] 2 0 1 1 1 1 6
2 6.1 [yl 2 0 1 2 2 2 9
3 6.2 [yl 3 1 2 3 2 3 14
4 7 [y] 1 1 2 2 1 0 7
5 7.1 [yl 0 0 1 2 0 0 3
b 7.1 [n] 3 0 1 3 0 0 7
7 7.2 [yl 0 0 2 3 0 0 5
8 7.2 [n] 3 1 3 3 0 0 10
9 8.1 [n] 3 0 0 0 0 0 3
10 8.2 [n] 3 0 0 0 0 0 3
11 8.3 [yl 3 0 0 0 0 0 3
12 8.4 [n] 3 0 0 0 0 0 3
13 9 [yl 0 2 0 0 0 0 2
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14 10.1 [y] 0 0 1 1 0 0 2
15 10.2 [y] 0 1 0 0 0 0 1
16 10.3 [yl 0 (1) 0 0 0 0 1
17 11.2 [y] 0 {2) (2) 0 0 0 4
18 11.3 [y] 0 3 3 2 0 0 8
19 11.4 [y] 0 3 3 0 0 0 6
20 11.4 [n] 0 (2) (2) 0 0 0 4
21 12.1 0 (1) (1) 0 0 0 2
22 12.2 0 3 3 0 0 0 6
23 13.2 0 (2) 0 0 0 0 2
24 13.3 0 2 0 0 0 0 2
25 14.2 0 3 3 0 0 0 6
26 l6.1 2 2 2 0 -0 0 b
27 16.2 (1) (1) (1) 0 0 0 3
28 17 [n] 0 0 1 1l 0 0 2
29 18 (n] 0 0 1 3 0 0 4
30 20.2 (1) 0 (2) 0 0 0 3
31 20, 2 0 2 3 0 0 7
32 21 [v] 0 3 3 2 2 0 10
33 22 [y] 0 3 3 2 2 0 10
34 24.1a 3 3 3 3 3 3 18
38 24.1b (2) (2) (2) (2) (2) (2) 12
36 24.2a 3 3 3 3 3 3 18
37 24.2b (2) (2) (2  (2) (2) (2) 12
38 24.3a 3 0 0 2 0 3 8
39 24.3b (1) 0 0 (1) 0 (2) 4
40 24.4a 0 0 0 2 0 3 5
41 24.4b 0 0 0 {2) 0 0 2
42 25 (v] 1 1 3 3 0 0 8
43 26 (y] 1 1 3 3 1 3 12

Maximum poss- ;

ible score 41 36 50 49 17 21 214

- —— - ———— — "~ —rr W -~ —_——— -~ - - -, —— - -~ —— - - —— - ]o"_————_. V-]~ ———— -~ o ——

Maximum score after deletion of inversions, namely
nos. 17, 20, 21, 26, 27, 30, 35, 37 and 39

- — - — — -~ - ———— o~ ———— = - ——— 7 - - - - A W " L - W W —_—— -~
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APPENDIX D

25 October‘l991

Dear
DIVORCE MEDIATION

Further to my investigation into collaboration between
attorneys and FAMSA in the field of divorce mediation, and
the interest you expressed in a talk and video on this
subject, I am now 1in a position to provide you with some
interesting feedback on my findings, and to invite you to a
talk on one of the following days, from 12 30 to 14 00h:

Friday 15 November
Tuesday 19 November
Wednesday 20 November
Friday 22 November

May I ask you to phone the above number and to let us know
which time would be convenient. We are keeping the groups
small in order to facilitate discussion. Tea, coffee and
sandwiches will be served.

A number of people have expressed interest in a talk for
their firm. Should this apply to you, and if video
facilities are available, I would be happy to arrange to
come to you at your convenience.

Yours sincerely

Sue Folb
Social worker

pp Mrs F Van Der Walt
Director

WO 1020010
FI/FR 08 80007 10006

Lid van die Gemeenskapskas van Wes-Kaapland ¢ Member of the Community Chest of the Western Cape



ATTORNEYS' TALK

I would 1like td thank you for your interest in what I
believe to be an important alternative to the traditional
adversarial approach to handling divorce matters. | My plan
today is to discuss the concept of divorce mediation, with
specific reference to the questionnaire that you so kindly
completed, and to discuss with you possible ways in which
you and FAMSA might collaborate. I am also going to show
you a video made by John Haynes, to illustrate how divorce

mediation is conducted.

Let me firét briefly introduce you to FAMSA. You may not
be aware of the scope of the services which we offer.
These consist of marriage guidance for couples contemplating
marriage, marriage counselling when a marriage runs into
difficulties, divorce counselling (which 1is not 1legal
advice), divorce mediation, divorce adjustment groups for
people grappling with the emotional difficulties associated
with divorce,'and we also have a family therapy team that
sees complete families - often stepfamilies adjusting to a

second marriage.

Some months ago FAMSA staff were addressed by an attorney,
who remarked that by the time an individual or a couple
visit an attorney with a view to divorcing, they,é:e as good
as divorced. I know what he meant, but our experience is
quite different. Many couples in crisis don‘t really want

to divorce, and may rather first need counselling in order
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to reach a more rational decision. Couples who present at
FAMSA specifically for mediation are often not ready for the
mediation process. All are assessed in order to determine
whether they are in need of marriage counselling, divorce
counselling or divorce mediation, on the grounds that they
are often unaware of which of these would in fact suit them

best.

Divorce is more than the breaking of a legal marriage
contract. It is a lengthy process, which starts when
problems begin to arise in the marriage and which may take

months or even years to work through.

As you well know, legal proceedings tend to be instituted at
a time when tension has increased, feelings are extreme, and
the individuals are most vulnerable. It is often a time
for fighting and giving vent to a wish for punishment and
revenge, rather than for reaching a workable agreement in a

more cooperative way.

No matter how much a person wants out of a marriage, there
is no doubt that divorce’is traumatic for everyone involved.
Feelings of anger, bitterneés and resentment are further
aggravated when two lawyers, each representing their
client’s so-called "best interests", and by implication aléo
the children’s best interests, fight a battle which

inevitably ends in a feeling of having won or lost.
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Advising clients not to talk to (or sleep with) the other
spouse, making extreme demands to increase the bargaihing
advantage, and filing motions that characterize the other in
a negative light, all add fuel to the fire. It isn’'t
difficult to see how this type of adversarial divorce can
leave the couple on bad terms, and it is the Children who
remain in the middle of the conflict, bearing the brunt of

what may be a divorce in legal, but not in emotional terms.

The aim of divorce mediation 1is to turn a win-lose
situation, ﬁith each partnef striving to be the winner, into
one where both parties feel that they have received a fair
deal and have emerged from the negotiations with positive
gains, while recognising the right and need of the other
also to have gains. In the presence of an impartial third
party, husband and wife sit down together and negotiate
their own divorce agreement. This requires cooperation
rather than competition, and helps the couple to establish a
new, more productive relationship, which will help them in
their futuré contact over the children. The focus is on

the future rather than the past.

Contrary to what many of you believed, the role of the

mediator 1is to manage the process, not the outcome,

‘empowering the couple to find solutions which will work for
them. So, a mediator is not an arbitrator who prescribes
the outcome, neither is he there to give advice - only

information in an objective manner. His role is that of a
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neutral facilitator. Although it 1is important to ascertain

173

that divorce is the only option remaining for the couple, it

is not the primary task of the mediator to work towards a
reconciliation -~ this should already have been handled‘by a
counsellor or, in case of any doubt, the couple should be
referred to a counsellor before continuing. If one partner
wants out and the other wants in, the partner trying to hang

on to the marriage may well sabotage mediation.

Anything from one to six sessions may bekrequired if all the
issues of divorcé are to be dealt with, and ‘I find it
virtually impossible not to combine child—related issues
with property and financial matters. Clients:are at all
times advised to consult with their attorneys, and it is
made clear that we are not lawyers. Indeed, the biggest
problem for attorneys who want to act as mediators is to
discard the lawyer role and act as a mediator. Virtually
all the respondents, even those with a great deal of
knowledge about mediation, answered as attorneys and ndt as
mediators. A lawyer mediator cannot act for a couple or
’for an individual, but must refer to another attorney for

the legal work.

There are many different models of mediation. We use a
problem~solvin§~ model to look at options and negotiate
mutually acceptable agreements, along the lines which you
will see on the wvideo, but as trained family therapists we

focus much attention on parenting after divorce and on the



needs of the children. Our agreements are written up very
informally, using first names, and submitted to an attorney

for review and incorporation into the final consent paper.

. There may be value in including children in the
negotiations. Research has shown that children get most
ﬁpset when they don’t know what is going on. The mediator
can - make sure that they understand the reason for the
divorce, the permanence of the decision, and the neutrality
of their own role. Once the fears caused by ignorance of
what is happening in the talks, the lack of control over
their own lives, and the imagined responsibility for the
divorce are addressed, the children can focus on negotiating
an arréngement with both parents that 1s in their mutual
interest,. However, whether or not to include children
depends largely on the preference of the mediator, as well
as on the wishes of the children.

Including children tends to be anxiety-raising for everyone.
At a conference I attended last year in England, I found
that although in principle mediators felt that children
should be included, few actually practised what they
preached. John Haynes used always to have one session with

the children, but he now prefers to leave it to the parents

to talk to them. Others always invite the children to one

or more sessions.

It has to be stressed that mediation is an g}j@;ng&igg to

contested court proceedings, not a substitute for legal
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advice and assistancé, and couples are advised to seek
legal advice. It is obvious that the issues that arise in
divorce have major legal and financial implications, and
neutral mediators without legal dqualifications cannot
adequately safeguard the interests of each party. It is
for this reason that lawyers make good mediators. Lawyer
mediators are useful when it comes to complicated property
and financial issues, whereas mental health professionals
are best suited for handling custody and access disputes and
dealing with power struggles and emotions. In England, the
Family Mediators Association trains lawyer/counsellor teams
who work together as co-mediators, and this 1is something
that I would 1like to discuss with vyou in more detail

afterwards.

Let me summarise some of the advantages of divorce
mediation:

1) It gives the couple some control over their future and
reduces the anxiety experienced when that control is given
to someone else.

2) The insight gained from looking carefully at their
present circumstances and needs ©prevents unreasonable
demands being made.

3) Mediation is available at short notice before legal
proceedings are instituted, and it works well for couples

who wish to avoid a fight.
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4) An opportunity is provided for reassurances of goodwill
in solving doubts or lack of trust, which leaves both
parties feeling more secure and confident.

5) The mediator is trained to help the couple deal with
emotional issues while negotiating the financial and child-
related issues.

6) Mediation cuts down considerably on the time spent by
attorneys, and consequently on the costs of the divorce.
If the couple can reach agreement, it only remains for a
consent paper to be prepared.

7) Successful mediation leaves the partners better able to
communicate after the divorﬁe, and this has important impli-

cations for the children.

However, mediation is not necessarily the answer for every
divorcing couple. The "failures of mediation" have been
described as highly conflicted and enmeshed divorcing
couples, many of whom appear to have significant unresolved
psychological conflicts and personality disorders. It has
also been recognised that divorce mediation is not
appropriate for couples where there has been domestic
violence and child abuse. Emotions may be too high to
allow the couple to sit in the same room, let alone work
things out rationally. Moreover, for those who want a
public display, a good fight, or validation as "winner",

this method is not satisfying. Lastly, if the balance of
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power between the couple is too unequal, mediation may be

impossible.

Mr Justice Nigel Fricker in England, commenting last year on
the Conciliation Project Unit Report into <conciliation
(mediation) in England and Wales, noted that about half the
solicitors consulted consider that mediation 1is more
appropriate for difficult or intractable clients than for
reasonable clients. My own findings are eimilar, which
possibly reflects a preference amongst attorneys to hand
over difficult clients. Like Judge Fricker, I prefer the
opinion of those who consider that reasonable clients are
more suitable for mediation than intractable <clients,
although I have seen wonders happen when difficult clients
sit face to face and reach agreement, after previously being

in deadlock.

Fricker notes with concern that the CPU Report provides
evidence of attorneys adopting the traditional attitude that
their function is to get the best result for the client.
He feels that where a problem emerges over custody or
access, olients should whenever possible be encouraged and
enabled to work the problem out directly with each other.
This is based on his belief that mediators with appropriate
skills and training are better facilitators than attorneys
who represent only one party. Where clients fail to reach
agreement in mediation, negotiations between attorneys may

still be useful.
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It is important that family lawyers should recognise that
the best result for a client in a dispute over children is
not a legal "win" against the former spouse, but is the
reaching of an agreement which the client realises is in the

best interests of the children.

Let me say a little bit more about my research. A total of

148 respondents was evaluated, representing 87.6 per cent of

the 169 attorneys who identified themselves as doing divorce

work and having an interest in cooperating in the sfudy.’

The questionnaire itself was analysed statistically using

six criteria, namely:

A, Understanding the concept of divorce mediation;

B. Responsiveness to the emotional needs of clients;

C. Recognising the need to offer broader assistance than
simply legal advice;

D. Willingness to accept an alternative to the adversarial
system of divorce;

E. Acceptance that professionals other than lawyers are
capable of mediating divorce; and

F. Acceptance that divorce mediation requires special

training.

I have prepared a summary of the main findings for you,
together with a print-out of each respondent’s position on

each of the criteria according to gquartiles. No-one 1is



identifiable, but you might be interested to have an idea of

where you fall compared with the group.

It is of interest that 91 per cent of respondents felt that
their legal training did not equip them at all to understand
and handle the psychological and interpersonal issues of
divorce. Maybe this 1is something that needs td be

addressed in training programmes.

You may be interested to know to whom you would be prepared
to refer clients for mediation! You are\happy to refer
custody and access issues to other professionals, but feel
that lawyers and even accountants would be best able to
mediate property and financial matters. Here again, I
think it is important to differentiate between acting as a
mediator and giving advice, and to reiterate that advice has

to be sought from experts during the mediation process.

Let me éum up by saying that research has shown that
mediation on its own does not necessarily resolve the
conflict, and therefore it should not be practised 1in
isolation. Backup counselling or therapy to alleviate the
emotional stresses of divorce is often called for. We
believe that cooperation between lawyers and oursélves is
essential. Unless the 1legal profession supports our
mediatory approach, whatever we do to establish cooperation

between couples will be undermined at the point when clients
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are referred either for the first time, or back to their

respective lawyers.

The video we are about to see is a session with Michael and
Debbie; whom Haynes describes as a powerful, competitive
couple. I am not going to comment on the techniques and
skills he uses, but I suggest that you use this as a means
of examining your reactions to the concept of mediation in
Afamily matters. Perhaps you may then consider whether it
would be advantageous to utilize mediation facilities for

your divorcing clients, whether at FAMSA or elsewhere.
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APPENDIX E EVALUATICN

Not at all 1 2 3 4 5 to a considerable extent

1. Have you, as a result of my original and subsequent
approaches to you, including the completion of the

questionnaire and today‘s follow-up session, become:

(1) more aware of the value of mediation
to divorcing couples? 1 2 3 4 5

(ii) more willing to collaborate with
other professionals? 1 2 3 4 5

(1ii) more willing to accept the role
of the social worker in divorce? 1 2 3 4 5

(iv) more likely to refer clients for
mediation than previously? 1 2 3 4 5

(v) more aware of the services

offered by FAMSA? 1 2 3 4 5
(vi) more interested in. this aspect
of your professional work? 1 2 3 4 5
2. What has been the most useful thing you have learnt

from this project?

3. What difficulties do you have with the concept of
divorce mediation?

4, Have your ideas about divorce mediation in any way
changed, other than what is indicated above, since our first
approach to you? Please be specific.

5. Would you be interested in receiving specialised
training in co-mediation next year, if this can be arranged
at reasonable cost, with Lisa Parkinson of the Family
Mediators Association in England?

Thank you very much for your cooperation over the past
months. v
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APPENDIX F
Dear

DIVORCE MEDIATION

I am writing to give you some feedback on the research in
which you were kind enough to participate last year. Its
purpose was to examine the understanding and attitudes of
attorneys to divorce mediation, with particular reference to
the emotional needs of clients.

The questionnaire was analysed statistically using six
criteria. These are given on the enclosed print-out
showing your position on each of the criteria according to
quartiles in relation to the group as a whole. This gives
you some idea of how you scored in comparison with the
group. Also enclosed is a brief summary of the main
findings. -

It was noted that there was some confusion as to the meaning
of mediation, and I would like to clarify that the role of
the mediator is to manage the process, not the outcome,
enabling the couple to find appropriate solutions that will
work for them. A mediator is not an arbitrator who
prescribes the outcome, neither is he/she there to give
advice - only objective information. He/she acts as a
neutral facilitator. It is not the primary task of the
mediator to work towards reconciliation, where it seems that
a marriage might be saved, the couple should be referred for
counselling.

The result of this study, which will be published in due
course, suggests that there are promising opportunities for

collaboration in this area between attorneys and FAMSA. I
am very grateful to you for your participation and help,
which made this work possible. I hope you will agree that

the results are useful and of interest.

Yours sincerely

(Mrs) Sue Folb pp (Mrs) F Van der Walt
Social worker Director

WO 102 0010
FI/FR .08 80007 10006

Lid van die Gemeenskapskas van Wes-Kaapland ¢ Member of the Community Chest of the Western Cape
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A SYNOPSIS OF THE MAIN FINDINGS OF THE RESEARCH

1. A total of 148 respondents was evaluated, representing
87.6 per cent of the 169 attorneys who had expressed their
interest in participating in response to the initial ingquiry

2. The validity of the study, once it had been corrected
for inversions, was B7 per cent (range 80-99 per cent for
the six criteria that were assessed).

3. Understanding of the concept of divorce mediation, the
responsiveness of the attorneys to the emotional needs of
their clients in the divorce process, and willingness to
accept an alternative to the adversarial system of divorce
were not influenced by the following: (i) the number of
years in practice as an attorney, and (ii) the personal
experience of the respondents of divorce and/or parenthood.

4, Women attorneys who spend more than 25 per cent of
their total practice time on divorce are the most likely to
accep} the need to offer broader assistance than simply
legal advice to divorcing clients, and to accept an
alternative to the adversarial system of divorce.

5. In general, women attorneys as a group were found to be
more responsive to the emotional needs of clients in the
divorce process, and to be more ready than male attorneys to
offer broader assistance than simply legal advice and an
adversarial approach,

6. Those attorneys who were found in the questionnaire to
have the greatest understanding of the concepts underlying
divorce mediation were also most likely to respond to the
emotional needs of their clients and to accept an
alternative approach to the adversarial one.

7. 100 per cent of respondents, even if they had a good
understanding of the concept of divorce mediation, responded
as attorneys. None identified the difference between the

role of the attorney and the neutral role of the mediator.

Specifically, no-one identified the fact that the attorney

acting as mediator may not act for either individual or the
couple. ‘

8. 91 per cent of the respondents felt that their legal
training did not equip them at all to understand and handle
the psychological and interpersonal issues of divorce.

9. Although attorneys were prepared to refer the mediation
of custody and access issues to other professionals, they
tended to feel that lawyers and accountants would be best
able to mediate property and financial matters.
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Understanding of the concept of divorce mediation;
Responsiveness to the emotional needs of clients in
the divorce process;

Acceptance of the need to offer broader assistance

than simply legal advice to divorcing clients;
Willingness to accept an alternative to the adversarial
system of divorce;

Readiness to accept that professionals other than
lawyers are capable of mediating divorce;
Acknowledgement that divorce mediation requires special
training :
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DEMOGRAPHIC DETAILS OF THE 148 RESPONDENTS

APPENDIX G
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APPENDIX H NFCC Conciliation Skills List (1990)

PROCESS SKILLS

VALUES IN ACTION

KNOWLEDGE (sometimes called CONTENT SKILLS)
PROFESSIONAL DEVELOPMENT SKILLS

AGENCY RESPONSIBILITY

CONCILIATION TRANSITION

TEmHO W >

A PROCESS SKILLS

These skills are divided into stages: some of the skills are
used throughout, so a choice has been made as to where to
place them.

Stage 1 Setting up the process

1.1 Engaging

Contact with individuals without bias
Convening both partners

Dealing with any ’'secrets’ of the referral
Dealing with inappropriate use of service

1.2 Setting scene

Introducing yourself, establishing trust and rapport
Explaining structure, process and roles

Explaining confidentiality, privilege and voluntariness
Creating calm and informal atmosphere

Making a contract for work

Stage 2 Exploring the issues

2.1 Separating people from the problem
Asking questions in a neutral way

Active listening

Acknowledging feelings

Using crisis skills to ensure support

2.2 Structuring, le managing pace and content

Identifying and ordering issues in dispute
Distinguishing/clarifying issues which cannot be conciliated
Agreeing, planning and prioritising an agenda

Identifying criteria of fairness for decisions

Setting pace and keeping time boundaries

2.3 Facilitating communication
Clarifying/correcting perceptions of other
Focusing on what is relevant

Picking up misunderstandings

Enhancing mutual understanding
Attending to the positive in exchanges
Ensuring full and equal participation
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.4 Ensuring both partners are properly informed

2

(a) Re legal process

(b) Re Children Act (when in force)

(c} Re research into children’s needs (if appropriate)
(d}) Re negotiation process

2.5 Helping parties make an analysis
Developing mutual problem definition
Estimating style/level of conflict

Openly estimating mutuality re end of marriage
Openly estimating children’'s involvement
Acknowledging constituent factors/problems

eg poverty, new partners, lawyers, etc

2.6 . Managing conflict

Allowing each to speak without interruption
Controlling verbal attacks and bullying
Defusing tensions: pre-empting conflict
Judging whether to expose/control conflict
If devising a control strategy, agreeing it
Managing exits and eruptions

2.7 Power balancing
Recognising power imbalances
Identifying their source
Devising appropriate strategy

Stage 3 Developing options

3.1 Generating creativity

Engendering ideas/options from the parties
Contributing own ideas without pressure
Restating differences positively

Focusing on future, not past

3.2 Assisting joint problem-solving
Examining strengths/weaknesses of options
Examining their consequences

Actively assisting their negotiation
Focusing on common ground

Clarifying and summarising positions reached

3.3 Dealing with Iimpasses
Identifying site of impasse
Devising appropriate strategy

3.4 Focusing on children

Tuning to parental feeling/exXperience

Inviting sharing of views re children

Questioning about children’'s responses
Sensitivity re children’s involvement

Using metaphor and stories
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© 3.5 Drawing up parenting plans
Identifying elements of a plan
Helping short-term planning
Helping long-term planning

3.6 Preliminary discussion of finance/property
Understanding its place in the problem-solving
Working in this area within Code of Practice
Working within limits of own knowledge

Ability to liaise closely with solicitors

Stage 4 Securing agreement

4.1 Getting agreement ‘

Gauging key time for choice of options

Help with bargaining a settlement

Clarifying what agreed

Dealing with disagreed factors

Assessing agreement against previously set criteria
Writing it down unambiguously in neutral language

4.2 Helping implementation

Deciding how agreement will be implemented
Setting tasks, if appropriate

Deciding on any review '

4.3 Dealing with disagreement
If no agreement, plan action
If necessary to withdraw, give reasons

Stage 5 Involvement of children/others
5.1 Structuring of inclusion

Having a clear reason for inclusion
Clarifying terms/consent of both parents

5.2 Children seen alone or with siblings
Clarifying terms/consent with both parents
Clarifying terms/consent with children
Planning format for meeting children
Clarifying confidentiality of content

Use of age-appropriate methods

- Ability to communicate with children

eqg under—-fives, school-age, teenagers

5.3 Managing family meetings

Beforehand - clarifying terms with parents
Beforehand - clarifying terms with children
During session - clarifying function/roles
Ability to handle family process

Ability to render experience helpful
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5.4 Involvement of step/grandparents

Before - clarifying terms

During session - clarifying function/roles -
Ability to handle group process

Ability to render experience helpful

Stage 6 Solicitor contact

Impartial discussion with solicitors
Brief, clear letters to solicitors
Engaging appropriate help from solicitors

Stage 7 Co-working and team-work

7 1 Co-working (if used by the agency)
-~ Ability to work within model and rale
- Flexibility in sessions

- Ability to tackle divergences

- Ability to ‘share’ work

- Ability to take front and side roles

- Jointly setting and checking strategy

7.2 Team-work

- Good collaboration with colleagues

~ Good use of supervision

- Good use aof consultation

- Good use of/help given in case discussion
- Contributing to team development

B VALUES IN ACTION

1 Principles

(a) Even-handedness

(b) Respecting parties’ points of view

{c) Not imposing own views

(d) Remaining in control of process not outcome

2 Anti-discriminatory practice
Readiness to recognise discrimination
Courage to address it

Preparedness to challenge it

3 Ethnic sensitivity

Sufficient awareness of own values and culture
Readiness to learn culture from parties
Judgement about asking for cultural help

4 Gender awareness

Awareness of impact of gender elements
Handling gender power conflicts
Separating own gender views from issues
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5 Ethical practice
Awareness of ethical issues
Ability to think them through
Ethical reliability in action

6 Self~awareness

Empathy

Self-monitoring

Asking for support when needed

Ability to act as a professional person

C KNOWLEDGE

1 Human development and family process

Child development and family process

Attachment theory and separation experience

Couple process and dynamics

Family development and transition {(from intact to two
households, to second families)

2 Divorce process
In couples

In children

In family

Wider family

3 Family law

Current matrimonial legislation

Current divorce procedures

Familiarity with court procedures
Proposed legislation changes

Knowledge of child protection law
Knowledge of local child protection procedure
Adequate knowledge of family finances

- maintenance :

~ property and other assets (eg pensions)
- welfare benefits

- council house eligibility

Knowledge of domestic violence procedures

4 Familiarity with NFCC Code of Practice

5 Community resources
Knowledge of local services
Knowledge of local social/economic environment

6 Mediation knowledge
Knowledge of mediation process
Understanding of negotiation
Familiarity with conflict theory
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D PROFESSIONAL DEVELOPMENT

Readiness to expose need to learn

Ability to change habits

Training needs identified

Preparedness to take up training opportunities

E AGENCY RESPONSIBILITY

1 Liaison with other agencies

Educating other agencies about conciliation
Appropriate co-operation with others
Referring skills

Familiarity with NFCC guide-lines
{Relate/Child Protection/DCWO)

2 Administration

Ability to work accountably

Record-keeping (regularity, clarity)

‘Open’ recording in neutral language

Ability to word agreements

Ability to write letters/reports for solicitors

F PROFESSIONAL TRANSITION - the key question

Has the transition been made from previous role and
competence to conciliation role and competence?

(Fisher 1990c: 165)
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