
THE BASIS OF CONTRACTUAL LIABILITY IN 

INDIGENOUS LAW

by

PHILIP ANSPACH

Submitted in fulfilment of the requirements for the degree of 

MASTER OF LAWS

in the subject

INDIGENOUS LAW

at the

UNIVERSITY OF SOUTH AFRICA

SUPERVISOR:  PROF FP VAN R WHELPTON

JUNE 2003



(ii)

ACKNOWLEDGEMENTS

I wish to express my sincere appreciation to both Professor

FP van R Whelpton, my supervisor, for his patience,

encouragement and invaluable counsel, and to my long

suffering wife, Shirley, for her untiring support and

understanding, and also typing this dissertation.  



               (iii)

THE BASIS OF CONTRACTUAL LIABILITY

IN INDIGENOUS LAW

Summary

This study examines the basis of contractual liability in

indigenous law. It concludes that contractual liability arises

only from real contracts where one party has performed fully

or partially in terms of an agreement.  Attention is given to

both the nature and concept of indigenous contracts to

ascertain the function of contracts in indigenous societies in

order to bring a holistic perspective to the topic.

It is demonstrated that the settlement of disputes arising out of

indigenous contracts is primarily focused on the reconciliation

of people and the consequent maintenance of harmony within

the community.  The foremost concern in indigenous law of

contract is with human justice rather than with strict legal

justice, and expression is thereby given to prevailing

community values.
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