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Introduction 

The recognition in law of pension benefits and expectancies, as a 

matrimonial asset which may be subject to certain claims (and 

counterclaims), occured in South Africa in 1989. The starting point of this 

development was an investigation in 1984, on: "the possibility of making 

provisions for a divorced woman to share in the pension benefits of her 

former husband "1. This investigation came about, in South Africa, after 

the matter had already been accepted, in many foreign legals systems, as a 

well-established, and most important concept of family lawl. 

The obvious question for the South African legislature was which of the 

pension-sharing schemes throughout the world would best serve as a 

model. Since the South African accrual system was largely based on the 

German Zugewinngemeinschaft, it seemed only natural that a close 

comparative study should be made of Germany's Versorgungsausgleich 
scheme3. 

It is one of the aims of this thesis to point out whether and to what extent 

South Africa followed the German example. To do so, it will be necessary 

to examine first the different legal situations which were prevalent before 

and after the legal changes in the two countries and to elaborate on the 

reasons which led to these changes. The discussion in chapter three of how 

the German system of equalisation of pension expectancies, the so-called 

Versorgungsausgleich, is applied, will facilitate a comprehensive 

comparison with the South African scheme. 

The questions to be answered in the fifth chapter are whether it is 

appropriate to examine the equalisation of pension expectancies under 

South African law, which was only recently introduced, in a comparison 

1 South African Law Commission, Working Paper 4, Project 41, 1984: Investigation into 
the Possibility of Making Provisions for a Divorced Woman to Share in the Pension 
Benefit of her Former Husband, (hereafter referred to as Investigation 1984). 

2 L. van Zyl, "Sharing of Pension Interest by Spouses on Divorce", 7 (1985) De Rebus, 
343-345, (hereafter referred to as "Sharing"). J. Sinclair, "Marriage: is it still a 
Commitment for Life Entailing a Lifelong Duty of Support", 1983 Acta Juridica, 
75-96, (hereafter referred to as "Marriage"). 

3 L. van Zyl, "Sharing", op.cit. (fn.2), 345. 
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with the German system and whether it is possible to speak of a 

Versorgungsausgleich when referring to the South African situation. 

Whenever possible, I have attempted to suggest solutions that may appear 

acceptable. 

To conclude the thesis, certain pension sharing problems arising under 

South African private international law will be briefly commented upon. 

A. The financial consequences of divorce 

The equalisation of pension benefits is undoubtedly a financial 

consequence of divorce. In order to understand the weight and value of 

pension sharing compared to other financial consequences of divorce 

provided for under South African and German law, and in order to explain 

the correlation between these different financial consequences, and pension 

sharing in particular, it is necessary to give a short overview of the 

financial consequences of divorce in general, at the beginning of this 

thesis4• Before discussing the legal situation in South Africa and in 

Germany which resulted from the relevant statutory changes in 1989 and 

1977, respectively, regarding equalisation of pension benefits, it must be 

pointed out that these changes did not substitute any of the pre-existing 

provisions and terms of the financial consequences of divorce and that 

these original provisions are still in full force and effect in both countries. 

I. The legal situation in South Africa prior to 1989 

The Matrimonial Property Act 88 of 19845 provoked the most far-reaching 

changes in South African matrimonial property law. Prior to these 

changes, the common law position had remained more or less unaltered 

for the past three or more centuries. 

Since 1984 the parties to an intended marriage have a wide variety of 

options as to the matrimonial property regime available to them. They 

may either opt for the standard accrual system provided for by the first 

chapter of the Matrimonial Property Act, 1984, or any modified version 

4 See generally J. Church, Division D "Divorce" in l.D.Schafer (ed.), Family Law 
Service , 10 et.seq. 

S See also the Matrimonial Property Amnedment Act 91 of 1986 and the Marriage and 
Matrimonial Property Law Amendment Act 3 of 1988. 
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thereof. They may also opt for the new style of community of property 

provided for by the third chapter of the Matrimonial Property Act, 1984, 

which will apply automatically in the absence of an antenuptial contract 

for marriages entered into after 1 November 1984; or they may choose to 

marry under the system of the "standard antenuptial contract" that applied 

prior to 1 November 1984, thus bringing about a regime of strict 

separation of property6. 

1. Fmancial arrangements on divorce 

In the vast majority of cases, the financial and matrimonial property 

consequences of divorce are stipulated in an agreement entered into by the 

spouses to regulate the division of their assets and payment of 

maintenance7• In terms of section 7(1) of the Divorce Act, 1979, the court 

granting the divorce may incorporate such an agreement in the divorce 

order, provided the agreement is in writing and not "illegal, contrary to 

good morals or against public policy"s. Only those parts of the settlement 

pertaining to maintenance may be varied by the court9. The court may not, 

however, vary the agreement unilaterally, unless fraud, error or duress 

existed at the time the agreement was entered intolO. Until the present 

date, there have been no reported decisions on the exercise of the court's 

6 H.R. Hahlo, The South African Law of Husband and Wife, 153, (hereafter referred to 
as The South African Law); Lee/Honore, Family. Things and Succession, 94; 
Bamard/Cronje/Olivier, The South African Law of Persons and Family Law, 181 
et.seq.; Van der Vyver/Joubert, Persone- en Familiereg, 562 et.seq. Note that the 
marital power has been abolished in respect of all marriages entered into after 
31.10.1984 and wives are given full contractual capacity as well as the capacity to 
litigate (see sections 11 and 12 of the Matrimonial Property Act, 1984). These 
provisions became applicable to blacks only when the former section 25(1) of the 
Matrimonial Property Act, 1984 was repealed with effect from 2.12.1988 (by 
section 4(a) of the Marriage and Matrimonial Property Law Amendment Act 3 of 
1988). 

7 (95 % and more) South African Law Commission, Report Pertaining to the Matrimonial 
Property Law, 85, (hereafter referred to as Matrimonial Property Law); South 
African Law Commission, Reoort on Investigation into the Possibility of Making 
Provision for a Divorced Woman to Share in the Pension Benefits of her Former 
Husband, 1986, 12. (Hereafter referred to as Report 1986); Olivier, Die Suid
Afrikanse persone- en familiereg, 303. 

8 Section 7(1) of the Divorce Act, 70 of 1979; J. Church, op.cit. (fn.4), 18. 

9 Bamard/Cronje/Olivier, op.cit. (fn.6), 344. 

10 H.R. Hahlo, The South African Law, op.cit. (fn.6), 386 and 386 fn. 173. 
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discretion in terms of section 7(1) of the Divorce Act, 197911. The 

contents of such settlements are naturally determined by the parties' 

respective rights and duties under the positive law. It follows that the 

positive law is, as it has always been, an instrument used by the parties to 

bargain on the contents of the agreement. 

If the parties to a divorce action are unable to agree upon the division of 

their assets, the financial consequences will be affected, most importantly, 

by the following considerations: the matrimonial property regime, as 

explained in the following paragraphs, under which they were married; 

whether they were married before or after 1 November 1984, the date on 

which the Matrimonial Property Act, 1984 came into force; and whether 

or not a forfeiture order has been granted. 

Prior to the changes in 1989, parties to a divorce action could, in 

accordance with the principle of contractual freedom, reach an agreement 

whereby pension benefits, which would accrue in the future to one of the 

spouses, would have been included in the division of assets. However, it 

was very unusual for the parties to enter into such an agreement. Most 

likely, the reasons were firstly, that neither spouse could be forced into 

such an agreement under the prevailing law, secondly, that the value of 

future pension benefits was difficult to assess, and thirdly, that the 

atmosphere at the time of a divorce was and still is usually unconducive to 

such arrangements. 

2. Marriages in community of property 

According to the 1985 statistics, 57% of all marriages between spouses 

then still classified as whites12 were in community of property. The 

acceptability of the community regime has in fact increased since the legal 

changes were introduced in November 198413. This is principally due to 

the abolition of the marital power in "in community" marriages and the 

11 J. Church, op.cit. (fn.4), 18. 

12 72. 9 % of all marriages of Whites, Coloureds and Asians. See Central Statistics Report, 
Marriages and Divorces. Whites. Coloureds and Asians. 

13 With the introduction of the Matrimonial Property Act 88 of 1984. 
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introduction of the concept of joint and equal powers with regard to the 

disposal and management of the assets of the joint estatel4• 

In a marriage in community of property, the separate estates of the 

spouses are merged into a joint estate. All the assets that belonged to the 

parties separately prior to the marriage and all the assets, which they 

acquire or which accrue to them during the marriage, become part of the 

joint estate15. The husband and wife are co-owners of the joint estate, each 

holding an undivided half sharel6. Each spouse has the power to dispose of 

his or her half share by wi1117. All the debts incurred by the spouses, 

whether before or during the marriage, are charges to the joint estate. The 

expenditure and therefore the pension contributions made by the husband 

or wife to a pension fund are likewise charges to the joint estate. When 

pension benefits are realised and accrue to one of the spouses prior to 

divorce, they naturally form part of the joint estate and have to be shared. 

The joint estate terminates upon divorce. It is very important to note that 

the decree of divorce is per se an order for the division of the joint estate. 

Each party is entitled to half the net value of the joint estate as at the date 

of divorce, provided there is no forfeiture order18. The husband is 

responsible by law for the liquidation process, unless a liquidator is 

appointed by the court19. If the parties agree on the manner of division, 

there is no problem and effect is given to the agreement. If they cannot 

reach an agreement, it is up to the court to divide the estate and the court 

is empowered to appoint a person to enforce the decision20. 

14 According to the statistics for 1983, 50.4% of all white marriages and 68% of all 
marriages of Whites, Coloureds and Asians were in community of property. See 
Central Statistics Report, op.cit. (fn.12). 

15 Only gifts and bequests made to a spouse on the condition that they shall not form part 
of the joint estate, and certain forms of damages are excluded therefrom. 

16 Barnard/Cronje/Olivier, op.cit. (fn.6), 182; South African Law Commission, Report 
1986, op.cit. (fn.7), 13; contra however: Ex parte Woolf 1944 (0) 266, 271 and 
Oberholzer v. Oberholzer 1947 3 SA 294 (0), and the critisism of Olivier, op. cit. 
(fn. 7), 233 et.seq. 

17 South African Law Commission, Matrimonial Property Law, op.cit. (fn.7), 4. 

18 See para A.1.5. 

19 South African Law Commission, Report 1986, op.cit. (fn.8), 14. 

20 Gillingham v. Gillingham 1904 TS 609, 613. 
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Although pension scheme contributions were seen as a charge on the joint 

estate even prior to the changes of 1989, the interests built up with these 

contributions did not form part of the joint estate before the benefits had 

been paid out to one or both spouses. Prior to 1989, the courts did not 

recognise the interest of a spouse in the other spouse's pension 

expectancies until the defreezing contingency was deemed to be a right21. 

Prior to divorce, so the accepted view, the spouse only had a spes to share 

in the eventual pension benefits of the other spouse. This spes, however, 

ceased to exist upon divorce22. The question whether this interest indeed 

formed an asset in the joint estate had never been answered categorically 

by the courts. The question was, however, raised in the unreported 

decision in Maritz v. Maritz23. 

The plaintiff and the respondent were married in community of property. 

The marriage was dissolved in 1982, and in 1984 the defendant received a 

certain amount in pension moneys. The plaintiff subsequently instituted an 

action in the magistrate's court for half the amount. In her claim she 

alleged that the amount already formed part of the joint estate at time of 

the divorce, even though it had not been realised at that time. The 

magistrate dismissed the claim and the plaintiff thereupon appealed to the 

Cape Provincial Division. In respect of the magistrate's handling of the 

claim's merits, Mr. Justice Van Heerden found that the documents 

submitted to the court contained so little information on the contributions 

to the pension fund, the particulars of the pension and its payment, and on 

who may have had any legal claims, that the magistrate could not have 

come to a decision on the basis of that information. Under the 

circumstances, the court did not express any view as to whether the 

amount in pension moneys formed part of the joint estate upon divorce, 

although it had not yet been realised at the time of divorce. 

21 The accepted view was that the wife is entitled to pension benefits only if she had the 
status of "wife of the member" upon payment of the benefits. 

22 See a similar point mentioned in Cir v. Nolan's Estate 1962 1 SA 785 (A), 791C; L. 
van Zyl, "Sharing", op.cit. (fn.2), 343; A. van Wyk, "Pensioenverwagtinge en 
diskresionere bateverdeling by egskeiding", 1988 THRHR, 228-233, 229. 
(Hereafter referred to as "Pensioenverwagtinge"). 

23 Maritz v. Maritz (C) A 410/85. See also Ellis, "Maritz v. Maritz KPA 410/85: 
ongerapporter: Egskeiding - vrou se belang in manse pension", 49(1986) THRHR, 
236-238. (Hereafter referred to as "Maritz v. Maritz"). 
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3. Marriages out of community of property 

For marriages out of community of property entered into before 31 

October, 1984 under the "standard antenuptial contract", separate estates 

of each spouse continue to exist after their marriage. Debts incurred by a 

spouse are charges on his or her own estate only, and assets, which he or 

she acquires or which accrue to him or her, fall into the separate estates. 

Each spouse may dispose by will of his or her separate estate. Upon 

divorce, each party takes his or her separate estate, together with any gifts 

stipulated in the antenuptial contract, provided they are due24• 

Contributions made by one of the spouses to a pension scheme are a 

charge to his or her own estate and if pension benefits are realised, they 

form part of the separate estate. Therefore, it follows that in marriages out 

of community of property entered into before 1989, the other spouse had 

no claim to the pension benefits which accrued to his or her partner before 

or after the divorce, regardless of whether such pension benefits might 

have been viewed as representing an asset of one of the spouses. 

4. Marriages under the accrual regime 

The so-called accrual system primarily applies to all marriages entered into 

after 31 October 198425, in terms of an antenuptial contract, which 

excludes community of property, and community of profit and loss, in so · 

far as26 the accrual system itself is not expressly excluded27. 

24 H.R. Hahlo, The South African Law, op.cit. (fn.6), 439. 

25 See section 2 of the Matrimonial Property Act, 88 of 1984. Spouses, irrespective of 
when they married or under which property system, may apply to the Supreme 
Court for the application of the accrual system to their marriage. In such cases, they 
must present proof of certain requirements to the court. (See section 21 (1) 
Matrimonial Property Act, 1984). Special provisions for marriages out of 
community of property entered into before the enforcement of the Matrimonial 
Property Act, 88 of 1984, and the Marriage and Matrimonial Property Law 
Amendment Act, 1988, in terms of section 22(6) of the Black Administration Act, 
38 of 1927, respectively are made in section and 21(2) of the Matrimonial Property 
Act, 88 of 1984. Spouses could still adopt the accrual system by means of a notorial 
contract to that effect. Note, however, that this option lapsed on 31.10.1988 for the 
former marriages and will lapse on 2.12.1992 for the latter. 

26 Note the words "in so far as": the accrual system may be partially excluded, or the 
accrual system shall not apply to the marriage if it is dissolved by divorce or if 
either of the spouses is insolvent upon dissolution of the marriage. See generally M. 
Meisch, "Matrimonial Property Act 1984: Specimen Contracts", 1984 De Rebus, 
526-527. See also section 4( 1 )(b )(ii) of the Matrimonial Property Act, 1984. 
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Consequently, in marriages concluded after 1 November 1984 under a 

standard form antenuptial contract, which simply excludes community of 

property, but not the accrual system as well, the difference between the 

gains or accruals in the respective estates of the spouses will be shared 

equally between them. This applies, provided there has been no divorce 

settlement according to section 7(1) of the Divorce Act, 1979, or 

forfeiture order28, or a prior division of assets in terms ofl9 of the 

Matrimonial Property Act, 1984. 

Under the new accrual regime, there are still two separate estates stante 

matrimonio. Each spouse may control and dispose of his or her separate 

estate. The accrual system is a system of deferred sharing of acquests. It 

only comes into operation upon dissolution of the marriage30. As long as 

the marriage lasts, there is a complete separation of property and of profit 

and loss, and each spouse administers his or her separate property exactly 

in the same manner as spouses married out of community of property. 

Upon the dissolution of the marriage, however, whether by death or 

divorce, the accrual, or that is to say the net increase of each estate during 

the marriage, is calculated and shared31. 

27 See generally A. van Wyk, "Community of Property and Accrual Sharing in Terms of 
the Matrimonial Property Act, 1984, Part 2", 1985 De Rebus, 59-61. (Hereafter 
referred to as "Community"). 

28 See section 9 of the Matrimonial Property Act, 1984 and para A. 1.5. 

29 Section 8 of the Matrimonial Property Act, 1984. 

36 A. van Wyk, "Community", op.cit. (fn.27), 59 with reference to the German system 
of "Zugewinngemeinschaft". 

3l See generally Hahlo, "Explanatory Memorandum on the Matrimonial Property Act, 
1984", Supplement to 1984 De Rebus, (hereafter referred to as "Explanatory 
Memorandum"). Section 3(1) of the Matrimonial Property Act, 88 of 1984, 
provides that upon dissolution of a marriage subject to the accrual system, by 
divorce or by death of one or both of the spouses, the spouse whose estate shows no 
accrual or a smaller accrual than the estate of the other spouse or his estate if he is 
deceased, receives a claim vis-a-vis the other spouse or his estate for an amount 
equal to half of the difference between the accrual of the respective estates of the 
spouses. Section 4(1) of the Matrimonial Property Act, 88 of 1984, provides that the 
accrual of the estate of a spouse is the amount by which the net value of his estate at 
the dissolution of his marriage exceeds the net value of his estate at the 
commencement of that marriage. The commencement value of an estate may be 
declared in a separate statement in the relevant antenuptial contract or within 6 
months after the marriage is entered into (See section 6(1) of the Matrimonial 
Property Act, 1984). 
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Before the changes took place in 1989, the pension benefits of one of the 

spouses had to be taken into account when determining the accrual, only to 

the extent that they had already been paid out to him or her prior to the 

dissolution of the marriage. The contributions stante matrimonio, on the 

other hand, had always been seen as a charge on the separate estate, which 

of course affects the eventual accrual of the estate. It was not clear from 

the Matrimonial Property Act, 1984, however, whether any legally 

relevant expectancies might be included in calculating the commencement 

value of the estate or the value at the dissolution of the marriage. In light 

of the decision in Maritz v. Maritz32, it is clear that a statement of the law 

regarding the possible rights of one spouse to a future pension payable to 

the other spouse was required. In the meantime, the parties to an intended 

marriage under the accrual system were well advised to exclude, or at 

least regulate, any possible rights to annuities or pension payments arising 

from the accrual by making provisions for this in their antenuptial 

contract33. 

5. Forfeiture of benefits 

Prior to the Divorce Act, 1979, the power of a court to order a forfeiture 

of benefits in case of a divorce was derived from common law, the 

underlying principle being that no person ought to benefit from a marriage 

which he has caused to fail34• A plaintiff who succeeded in obtaining a 

divorce on the grounds of adultery or malicious desertion was always 

entitled to an order for forfeiture of benefits. Moreover, forfeiture of 

benefits was not subject to gradation. Whenever forfeiture was requested, 

the guilty party forfeited the full benefit which he would otherwise have 

derived from the marriage. No forfeiture could be decreed unless claimed, 

but once claimed by a "non-guilty" spouse, it could not be withheld by a 

court35. 

32 See above at fn. 23. 

33 Section 4(1)(b)(ii) of the Matrimonial Property Act, 1984. 

34 Murison v Murison 1930 AD 157; Harris v Harris 1949 1 SA 254 (A); Allen v Allen 
19513SA320 (A). 

35 Murison v. Murison 1930 AD 157; Harris v. Harris 1949 1 SA 254 (A); Allen v. 
Allen 1951 3 SA 320 (A). 
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Under the new dispensation on forfeiture of benefits, however, the fault or 

misconduct of one spouse or the other is only one of the factors a court 

may consider when deciding whether or not to order forfeiture3'. In 

addition, the Divorce Act, 197937 provides for full or partial forfeiture of 

the patrimonial benefits of the marriage, depending on the circumstances 

of the case. 

If the marriage was in community of property, the spouse, against whom a 

court has ordered total forfeiture of benefits, will receive only those assets 

which he brought into the joint estate himself. Forfeiture of benefits does 

not mean that a spouse loses his own assets, but merely that he loses his 

claim to the assets of the other spouse38. If the marriage is out of 

community of property, out of community of profit and loss, and the 

accrual system is not applicable, each spouse retains, subsequent to the 

divorce, his own assets which he had during the marriage unless the 

marriage was entered into prior to the enforcement of the Matrimonial 

Property Act, 1984, subject only to an order in terms of section 7(3) of 

the Divorce Act, 1979, where applicable. 

In the case of a marriage out of community of property, the benefits, 

which could be forfeited, even prior to the legal changes in 1989, are, for 

example, the right to share in the accrual of the other spouse's estate (in 

cases where the marriage was subject to the accrual system)39, benefits by 

virtue of a succession clause, donations made between the spouses in terms 

of the antenuptial contract or otherwise that have yet to be carried out40 

and the right to tenancy4I. 

36 Section 9(1) of the Divorce Act, 1979. See also Engelbrecht v. Engelbrecht 1989 1 SA 
597 (C), 602E-F. The basic requirement for an order of forfeiture of benefits is that 
the court must be satisfied that, if the order for forfeiture is not granted, the one 
party will be unduly benefited in relation to the other. Regarding the factors 
specified in section 9 of the Divorce Act, 1979; see also Singh v. Singh 1983 1 SA 
781 (C), 791C-D. 

37 Section 9 of the Divorce Act, 1979. 

38 H.R. Hahlo, The South African Law, op.cit. (fn.6), 379; Van der Vyer/Joubert, 
op.cit. (fn.6), 687. 

39 See generally H.R. Hahlo, The South African Law, op.cit. (fn. 7), 385. 

40 Watt v Watt 1984 2 SA 455 (W); Cronje/Heaton, Casebook on the Law of Persons and 
Family, 382-387. 

41 Persad v. Persad 1989 4 SA 685 (D). 
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Since pension expectancies were not deemed to be part of the spouses' 

assets, a forfeiture order had no influence on such expectancies as long as 

the benefits had not been paid out to the entitled spouse prior to the 

divorce, thus having become part of his or her assets to which the other 

spouse could lose his or her claim. 

6. Redivision of assets 

According to section 7(3)(a) of the Divorce Act, 1979, sections 7(3) to 

7(6) of the Divorce Act, 197942, which provide for the redivision of assets 

on divorce43, are applicable to marriages entered into before 1 November 

1984, in terms of an antenuptial contract excluding community of property 

and community of profit and loss as well as accrual sharing in any form44• 

Section 7(3)(b)45 of the Divorce Act, 1979 stipulates that as of 2 

December 1988, the remedy of a redistribution of assets also became 

42 Sections 7(3) to (6) were inserted in the Divorce Act, 1979 by section 36(b) of the 
Matrimonial Property Act 88of1984. 

43 The dissolution of a marriage, however, does not automatically mean that there has to 
be a redistribution order: The Act requires an application by one of the parties; see 
Beaumont v. Beaumont 1987 1 SA 967 (A), 988D-F and Van Gysen 1986 1 SA 56 
(C) 64,. Where both parties institute claims for a redistribution of assets, each claim 
must be considered separately even though the one claim may wholly or in part 
eventually extinguish the other (Kritzinger v. Kritzinger 1989 1 SA 67 (A), 79A-F). 
Moreover, there must not be an agreement existing between the spouses with regard 
to the division of their assets (section 7(3) read with section 7(1) - Beaumont v. 
Beaumont 1987 1 SA 967 (A), 988F-G and that the defendant spouse must not be 
insolvent; see Redgard v. Redgard 1989 1 SA 113 (E). See also J. Sinclair, "South 
Africa: Children and Political Violence: Divorce and the Division of Property", 29 
(1991) Journal of Family Law, 411, 420 et.seq., (hereafter referred to as "Children 
and Political Violence"), for discussion of recent decisions. 

44 The reason why section 7(3) to 7(6) of the Matrimonial Property Act, 1984 did not 
apply to marriages entered into after 1.11.1984 seemed clear. If parties marry 
according to the basic regime, which applies automatically if not specifically 
excluded, they will enjoy the benefits of universal community of property and will 
not be in need of special protection when the marriage is dissolved. The same 
applies if they opt for the second alternative, namely accrual sharing. On the other 
hand, exclusion of all forms of sharing can only be achieved if, apart from the 
exclusion of community of profit and loss, the accrual system is "expressly excluded 
by antenuptial contract" (section 2 of the Matrimonial Property Act, 1984). Since 
such result can only be achieved if the intending spouses make a deliberate choice to 
that effect, it can be assumed that they will only do so if there are compelling 
reasons why they wish to keep their respective estates separate. 

45 In terms of section 2 of the Marriage and Matrimonial Property Law Amendment Act 3 
of 1988, section 7(3) of the Divorce Act, 1979 was amended by the addition of a 
new section 7(3)(b). 
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available to black persons who, prior to that date, married out of 

community of property in terms of section 22(6) of the Black 

Administration Act 38 of 192746. 

The redistribution order, according to which one spouse is ordered to 

transfer certain assets or a part thereof to the other, is designed to remedy 

"the inequity which could flow from the failure of the law to recognise a 

right of a spouse upon divorce to claim an adjustment of a disparity 

between the respective assets of the spouses which is incommensurate with 

their respective contributions during the subsistence of the marriage to the 

maintenance or increase in the estate of the one or the other"47• 

Initially, it was suggested that the Appellate Division should lay down 

certain guidelines as to how section 7(3) of the Divorce Act, 1979 should 

be applied in practice48. However, the Appellate Division rather pointed 

out that there is an infinite variety of circumstances under which a 

redistribution order may be granted and any attempt to lay down 

guidelines would necessarily increase the uncertainty rather than reduce 

it49. 

46 Note, however, that the South African Law Commission recommended in the Working 
Paper of November 1988 on The Review of the law of Divorce the amendment of 
section 7(3) of the Divorce Act, 1979. The commission favours the view that said 
Act should be amended to allow for a redistribution of assets with respect to 
marriages out of community of property entered into after the commencement of the 
Matrimonial Property Act, 1984, where the court is satisfied that exceptional 
circumstances exist that justify an order for the distribution of the assets on an 
equitable basis; or entered into at any time to which the matrimonial property rules 
applicable are those of a foreign country which rules do not provide for community 
of profit and loss or for accrual sharing in any form (see the Draft Bill in: South 
African Law Commission, Working Paper 26, Review of the Law of Divorce, 9-11, 
(hereafter referred to as Review). 

47 Per Botha J. in Beaumont v. Beaumont 1987 1 SA 967 (A), 987H-I. See also 
Kritzinger v. Kritzinger 1989 l SA 67 (A), 88; Beira v. Beira 1990 3 SA 802 (W), 
804-805. For a discussion of Kritzinger v. Kritzinger; Beaumont v. Beaumont see 
Clark/Heerden, "Asset Redistribution on Divorce - the Exercise of Judicial 
Discretion", 5 (1989) SAU, 243 et.seq.; J. Sinclair, "Divorce and Judicial 
Discretion - in Search of the Middle Ground, 5 (1989) SAU, 249 et.seq., (hereafter 
referred to as "Divorce and Judicial Discretion"). 

48 Beaumont v. Beaumont 1987 l SA 967 (A), 990-991; Van Gysen v. Van Gysen 1986 1 
SA 56 (C). 

49 See genaerally N. Dillon, "The Financial Consequences of Divorce: section 7(3) of the 
Divorce Act, 1979 - a Comparative Study", 19 (1986) CILSA, 271 et.seq.; 
Clark/Heerden, op.cit. (fn.47), 243 et.seq. 
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Allegations with regard to the jurisdictional preconditions for the order of 

redistribution are usually strenuously disputed and are the subject matter of 

most of the case law dealing with redistribution orders50. The form or 

nature of the contribution, which a claimant is required to have made, is 

not laid down in the Divorce Act, 197951• However, the contribution of 

the claimant must at least have taken the form of a positive act. Merely 

refraining from doing something does not constitute a contribution in 

terms of section 7(4) of the Divorce Act, 197952• On two occasions the 

Appelate Division has now rejected, however, in very clear and emphatic 

terms, the view that a party must at least have contributed something in 

excess of his or her common-law duty of support in order to qualify for a 

redistribution order53. 

The court's decision that it is "equitable and just" to grant a redistribution 

order involves "the exercise of a purely discretionary judgment in 

equity"54. 

The decision on the amount to be awarded or assets to be transferred lies 

in the discretion of the court, even though the Divorce Act, 197955 

enumerates certain factors which the court must take into consideration 

when exercising its discretion56. 

SO See section 7(4) of the Divorce Act, 1979 and Beaumont v. Beaumont 1987 1 SA 967 
(A), 988H-J. 

51 If the claimant is the wife, it is not necessary that she should have done more than 
fulfil her "traditional role" of being "wife, mother and manageress of the household" 
(see Katz v. Katz 1989 3 SA 1 (A), 14B and more generally at 13E - 15B). 

Sl See Kritzinger v. Kritzinger 1989 1SA67 (A), 88C-D, F-G, 1-J. 

53 Beaumont v. Beaumont 1987 1 SA 967 (A), 996C-997H and Katz v. Katz 1989 3 SA 1 
(A), 141-151 but see Kretschmer v. Kretschmer 1989 1SA566 (W), 579C-582E. 

54 Beaumont v. Beaumont 1987 1 SA 967 (A), 9881-J. 

SS Section 7(5) of the Divorce Act, 1979. 

56 Beaumont v. Beaumont 1987 1 SA 967 (A), 997 l-1002E provides a practical example 
of an investigation which culminated in a decision not to interfere with the judicial 
exercise of its discretion by the court a quo. On the other hand, Archer v. Archer 
1982 2 SA 885 (E), 891 l-893E provides an example of a case where the court of 
appeal saw fit to exercise its own discretion to replace the "clearly erroneous" 
finding of the court of first instance. 
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In other words, once the claimant has cleared the hurdles presented by the 

"jurisdictional preconditions" laid down in section 7(3) of the Divorce 

Act, 1979, the court's discretion is very broad with respect to ordering a 

redistribution of assets. The Appellate Division has expressly refrained 

from restricting the courts' discretion "by placing judicial glosses on the 

subsection in the form of guidelines as to the determination of what would 

be a just redistribution order"57. In particular, the proposed adoption of 

the "one-third rule" propagated by Lord Denning as "a starting point" in 

Wachtel v. Wachtel 1973 1 All ER 829 (CA) was specifically declined58. 

One gets the impression that where no issues arose from the marriage and 

where both parties had the opportunity to pursue their respective careers 

without the limitations imposed by children, the c~urts would be more 

inclined to pay careful attention to the actual material contributions made 

by each of the spouses toward the growth or maintenance of the estate of 

the other59, On the other hand, the courts have not been hesitant in 

granting orders in favour of parties fulfilling the "traditional" role of 

wives, which by far exceed the actual material contributions that they 

made to the growth of their husband's estates60. 

Misconduct by either of the parties may be taken into account by a court 

when deciding upon the amount of the redistribution order61• The 

expression "any other factors" in section 7(5)(d) of the Divorce Act, 1979 

is wide enough in meaning to permit such an approach62. However, the 

misconduct of a party will only affect the outcome of the decision if the 

misconduct was "gross and prolonged "63. 

57 Beaumont v. Beaumont 1987 1 SA 967 (A), 991G-H. 

58 Beaumont v. Beaumont 1987 1 SA 967 (A), 991A-991E. 

59 See Van Gysen v. Van Gysen 1986 1 SA 56 (C), 66D-67C; Kritzinger v. Kritzinger 
1989 1 SA 67 (A), 79F-80A, 83F-84A. 

60 See e.g. Katz v. Katz 1989 3 SA 1 (A); Archer v. Archer 1989 2 SA 885 (C). For 
criticism of Katz's case see A. Costa, "A Plea for the Reform of Section 7(3) of the 
Divorce Act, 1979 as amended" 1990 De Rebus, 916, 921. 

61 A. Costa, op.cit. (fn.60), 920. 

62 Beaumont v. Beaumont 1987 1 SA 967 (A), 994A-E. 

63 Beaumont v. Beaumont 1987 1 SA 967 (A), 9931-995D; Archer v. Archer 1989 2 SA 
885 (C), 8921-8931. 
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In granting a redistribution order, the court may take heed of the fact that 

a simultaneous maintenance order is being granted in terms of the Divorce 

Act, 197964. This also follows from the unrestricted meaning of "any other 

factor" in section 7(5)(d) of the Divorce Act, 197965. The resulting 

interdependence of maintenance and redistribution orders enables the 

court, if circumstances permit, to dispose of all future claims between the 

parties at a stroke, and in accordance with the so-called "clean-break 

principle", respectively66. 

When considering pension expectancies for marriages dissolved prior to 

1989, it seems to be clear that section 7(3) of the Divorce Act, 1979 did 

not accomodate the redistribution of any future benefits which had not yet 

accrued to one of the spouses before the divorce was granted. Therefore 

these benefits were not considered an asset of the respective spouse. Two 

decisions exist, however, which might leave the impression that the courts 

did not always refuse to qualify pension expectancies as an asset on 

divorce67. 

In Kroon v. .Kroon68, where the court had to decide on a maintenance 

claim, Baker J. considered the defendant's pension benefits, which had not 

yet accrued to him, to be taken into account as one "other factor" in terms 

of section 7(2) of the Divorce Act, 197969. The court assumed that the 

defendent's pension would be part of his future income and, if his 

divorced wife would still be in need for maintenance when he retired, his 

pension would certainly be a source of her income7o. The court concluded, 

however, that the pension payable to the defendant would become his 

64 Section 7(2) of the Divorce Act, 1979. 

65 Beaumont v. Beaumont 1987 1 SA 967 (A), 987E, 989D-E, 994B-D, 9911-992F; 
Kritzinger v. Kritzinger 1987 4 SA 85 (A), 95G, 961; Grasso v. Grasso 1987 1 SA 
48 (C), 591-60A. 

66 Beaumont v. Beaumont 1987 1 SA 967 (A), 992G-993H; Archer v. Archer 1989 2 SA 
885 (C), 894B-895C; Katz v. Katz 1989 3 SA 1 (A), 11B-17A-F; Le Roux, "Die 
Skoonbreukbeginsel by wyse van Judisiele Diskresie", 1990 De Rebus, 63-64, 64. 

67 Kroon v. Kroon 1986 4 SA 616 (E); MacGregor v. MacGregor 1986 3 SA 644 (C). 
See gemerally A.H. van Wyk, "Pensioenvetwagtinge", op.cit. (fn.22), 230 et seq. 

68 1986 4 SA 616 (E). 

69 Kroon v. Kroon 1986 4 SA 616 (E), 6331. 

70 Kroon v. Kroon 1986 4 SA 616 (E), 634A-B. 
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personal property and, since the parties were married out of community of 

property, the ex-wife would not have had any entitlements anyway. Thus, 

the court stated that no pension expectancies of the defendant seemed 

relevant to the claim for maintenance71. In an obiter dicta, Baker J. found, 

however, that although the above-mentioned pension expectancies would 

not "fit into the sphere of the maintenance claimed"72 , they should 

nevertheless be considered in any claim for redistribution of property73. 

In MacGregor v. MacGregor74, a case concerning a redistribution order in 

terms of section 7(3) of the Divorce Act, 1979 (which was sought by the 

wife), the court took the pension fund contributions of the defendant into 

account when calculating the assets of the spouses75. Finally, Nel J. 

ordered in respect of the defendant's claim that the plaintiff had to transfer 

a certain amount of specific assets to the defendant so the defendant would 

be placed in possession of one third of these assets, plus the present-day 

value of his pension, plus another asset owned by him76. 

Although it could well be argued, on the basis of the above two decisions, 

that the courts did recognise pension expectancies as assets even prior to 

the legal changes in 1989, these decisions must not be overemphazised. 

The remark made by Baker J. in Kroon v. Kroon merely represents an 

obiter dicta and did not constitute findings based on legal argument and 

reasoning. On the other hand, the judgement of Nel J. in MacGregor v. 

MacGregor can be seen as a single decision by a Provincial Division of 

the Supreme Court which did not establish a new precedent. Between 1986 

and 1989, no other division of the Supreme Court or the Appelate 

Division followed the decision, and subsequently, the matter has been 

resolved by statute law. 

71 Kroon v. Kroon 1986 4 SA 616 (E), 634B-C. 

72 Kroon v. Kroon 1986 4 SA 616 (E), 634G. 

73 Kroon v. Kroon 1986 4 SA 616 (E), 634G-H. 

74 1986 3 SA 644 (C). 

75 "Defendant has approximately R .. .in a savings account and his pension fund 
contribution (R ... ) has a value of R... upon resignation. At normal retirement age 
(63 years), his pension will be R ... per month based on his present salary ... " See 
MacGregor v. MacGregor 1986 3 SA 644 (C), 652C-D. 

76 MacGregor v. MacGregor 1986 3 SA 644 (C), 654E-F. 
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7. Maintenance 

The reciprocal duty of support, which is one of the invariable 

consequences of marriage, comes to an end when a marriage is 

dissolved77• 

If the parties cannot reach an agreement in terms of the Divorce Act, 

197978 as to the payment of maintenance, section 7(2) of the Divorce Act, 

1979 empowers the court to order the payment of maintenance. 

An existing order for the maintenance of a spouse comes to an end when 

the divorce is granted79. In terms of section 8 of the Divorce Act, 1979, 

the court may vary an existing order after divorceso. Although, in theory, 

the court may order either lump-sum or periodical payments, in practice, 

the latter is usually the case81. In quantifying the amount of maintenance 

payable, the court is guided by the factors referred to in section 7(2) of the 

Divorce Act, 197982. 

The courts have also introduced a procedure not based on the 

considerations mentioned in section 7(2) of the Divorce Act, 1979, i.e. the 

award of "token maintenance"83. This procedure originated from the fact 

77 Ex parte Standard Bank Ltd. 1978 3 SA 323 (R), 325. 

78 Section 7(1) of the Divorce Act, 1979 

79 Ex parte Standard Bank Ltd. 1978 3 SA 323 (R), 325. 

80 See generally L. De Villiers, "Divorce and Maintenance", 16 (1986) Businessman's 
Law, 48 et.seq. 

81 Joubert, "Onderboud na Egskeiding", 1980 De Jure 80; Sinclair, "Financial Provision 
on Divorce - Need Compensation or Entitlement", 1981 SAU, 469. (Hereafter 
referred to as "Financial Provison"). 

82 These factors include a party's existing and prospective means, the duration of the 
marriage, the standard of living of the parties prior to the divorce, the parties' 
conduct in so far as it may be relevant to the breakdown of the marriage, and any 
other factor which, in the opinion of the court, should be taken into account. 

83 Where there is no reason for the granting of maintenance to the wife in terms of section 
7 of the Divorce Act, 1979, but it can be forseen that something may happen in the 
future which may make it necessary for the defendant to pay her maintenance, the 
courts grant token or nominal orders of maintenance which can be increased by 
means of a variation to a substantial amount if this becomes necessary. See Ford v. 
Ford 1965 1 SA 264 (D); Nel v. Nel 1977 3 SA 288 (O); Portinho v. Portinho 1981 
2 SA 595 (n. 
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that section 10(1) of the Matrimonial Affairs Act, 195384, was interpreted 

to the effect that maintenance may be awarded to a party only during 

divorce proceedings and not thereafter. This provision was replaced by 

section 7(1) of the Divorce Act, 1979 to the same effect85. 

The question that presented itself before the legal changes in 1989 was to 

what extent the spouse's pension expectancies were to be taken into 

account when the amount of maintenance had to be evaluated. 

If the defreezing contingency86 occurred prior to divorce, the spouse's 

pension benefits, which were paid to the member-spouse at that time, were 

naturally regarded as part of his assets or income from which he could pay 

maintenance. 

Section 7(1)(b) of the General Pensions Act, 29 of 1979, protected the 

spouse's right to maintenance, as far as the pension benefits of the ex

spouse were concerned87• If divorce took place prior to the defreezing 

contingency, the spouse's claim to the other spouse's pension benefits 

(under the heading maintenance) was determined by her needs88. Whatever 

the theoretical concessions to the wife with regard to her ex-husband's 

pension benefits, they were limited by her maintenance needs: she could 

84 Act 37 of 1953. 

85 See generally Schafer, "Token Maintenance" 1980 THRHR, 57 et.seq. and L. van Zyl, 
Division D, "Maintenance" in I.D. Schafer (ed.), Family Law Service, (hereafter 
referred to as "Maintenance"), 20 et.seq. for discussion of the important cases. 

86 Pension benefits that are accumulated in a fund with the aim of relieving financial 
consequences of certain life contingencies like death or disablement are released and 
paid over to the member of the fund in case he resigns or is dismissed from the 
service of his employer before any of the aforementioned life contingencies takes 
place. 

87 If the Minister or the Secretary, if authorised thereto by the Minister, is satisfied that 
... any judgement or order for the payment of money given or made before or after 
the commencement of this Act by a court of law against a pensioner in any judicial 
proceedings for the dissolution of the marriage between such pensioner and his 
spouse, has not been satisfied in full, the Minister or the Secretary ... may ... , at his 
discretion, direct that so much of any annuity or benefit payable to such pensioner 
under any pension law as does not exceed the amount of the contributions of moneys 
which have not been paid or the amount of the judgement or order which has not 
been satisfied, shall be paid to suc)l fund or such spouse as the case may be ... In 
terms of section 7 "pensioner" means any person to whom any authority or benefit is 
payable, but does not include a person to whom any annuity benefit is payable as the 
widow or dependant of any person. 

88 Sinclair, "Financial Provision", op.cit. (fn.81), 475. 
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never get more than she needed. When the lump-sum gratuity of a pension 

scheme became available, it usually far exceeded the wife's needs and she 

would therefore not receive much of a share. 

The spouse's pension expectancies would certainly have been taken into 

account if the divorced spouse had applied for an increase in maintenance 

when the defreezing contingency occurred. The court would have been 

reluctant, however, to grant an increase in maintenance purely on the 

grounds of an increase in the spouse's income89. 

Another factor which limited the wife's prospects of benefitting from 

pension sharing was the duration of the maintenance duty. If she remarried 

before her ex-husband's pension expectancies were paid out, she forfeited 

any claim to these expectancies that she may have had under the 

maintenance order. Assuming that the maintenance duty was based on a 

court order, the maintenance order was usually worded in such a way that 

maintenance was payable until the death or remarriage of the claimant, 

whichever comes first90. The parties were free, however, to include 

different provisions in the settlement that may have lengthened or 

shortened the period of maintenance duty91. 

As discussed before in paragraph 6 above, it was only in the decision in 

Kroon v. Kroon92 that the court discussed whether it could consider 

pension benefits to be an "other factor" in terms of section 7(2) of the 

Divorce Act, 1979, when calculating the amount of maintenance 

payable93. Unfortunately, Baker J. in Kroon v. Kroon left the issue to be 

89 South African Law Commision, Investigation 1984, 28, op.cit. (fn.1). 

90 Joubert, op.cit. (fn.81), 94. On the possibility of an award of lump sum payment in 
terms of the Divorce Act, 1979 contrary to periodical payments see L. van Zyl, 
"Maintenance", op.cit. (fn.85), 22. 

91 See the discussion on the controversy of the validity of a waiver of the right to apply 
for the nullification, variation or suspension of a maintenance order in L. van Zyl, 
"Maintenance", op.cit. (fn.85), 23 et.seq. and Schutte v. Schutte 1986 1 SA 872 
(A), 883-884. 

92 1986 4 SA 616 (E). 

93 Kroon v. Kroon 1986 4 SA 616 (E), 6331-634H. 
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resolved in future decisions. This left the situation concerning pension 

expectancies as unclear as ever"'. 

8. Conclusions 

Immutability of the matrimonial property system, a hallowed principle of 

the Roman-Dutch law, was eschewed by the Matrimonial Property Act of 

1984. The amendments made to section 7 of the Divorce Act, 1979 by 

section 36 of the Matrimonial Property Act, 1984 have made some 

innovative and progressive changes to the law relating to the financial 

consequences of the dissolution of marriage and indicated a certain reform 

tendency. The introduction of section 7(3) of the Divorce Act, 1979 was 

to be warmly welcomed, especially since, by taking into account multiple 

factors, it provided for flexibility when formulating a divorce order. By 

affording a necessary corrective to the doctrine of freedom of contract, it 

offers the opportunity to bring equity and justice to the financial 

consequences of a considerable number of, although not all, South African 

marriages. 

Before the legal changes of 1989 were implemented, however, there were 

no provisions under South African law which would have enabled a spouse 

in case of a divorce to claim part of the other spouse's pension 

expectancies or benefits which had not yet accrued to him. 

Although equalisation of pension expectancies could theoretically have 

been agreed on by the parties to a divorce prior to the developments in 

1989, this was certainly not the case in many marriages due to the lack of 

a respective right under positive law9S. 

The situation concerning equalisation of pension expectancies was clear in 

the case of marriages out of community of property not subject to the 

accrual system. No division of assets took place upon divorce and, in such 

a case, any discussion of the classification of pension benefits not yet 

accrued seems superfluous. 

94 See also J. Sinclair, "South Africa: Marriage, Property and Money", (hereafter 
referred to as "Marriage, Property and Money", 26 (1987) Journal of Family Law, 
192-196. 

95 J. V. Powell, "Pension Considerations on Marriage Breakdown", 14 (1984) Family 
Law, 187. 
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Pension expectancies were regarded as a mere spes and thus not taken into 

account if the spouse's assets were shared in the case of a marriage in 

community of property, a marriage subject to the accrual system was 

dissolved, or a redistribution order was granted. This classification of 

pension expectancies as a spes also denied their recognition in terms of a 

maintenance order or a forfeiture order%. The only two decisions which 

treated pension expectancies as assets obviously remained unobserved and 

can merely be regarded as extraordinary and as exceptional. 

Il. The legal situation in the Federal Republic of Germany prior to 

1977 

The significance of the new developments in marital property law under 

Germany's modem system is best seen in the context of its historical 

development. 

Prior to the codification of German civil law in the Civil Code 

(Biirgerliches Gesetzbuch - BGB), each separate region of the German 

Reich had its own marital property law. The result was a total of over one 

hundred different matrimonial property systems97• 

In 1900, the German BGB came into operation and codified the civil law 

including the marital property law for the entire German Reich. The sheer 

multitude of matrimonial property systems had caused the drafters of the 

BGB to rule out the possibility of a total unification of marital property 

laws. Instead, they reduced the number of available regimes to a limited 

number of prototypes, the features of which were regulated by the BGB. 

The parties could choose only any one of five alternate marital property 

systems by simple reference to the relevant code provisions in a notarial 

96 G.H Fick, "Pensioenverrekening tussen gades met egskeiding", 15 (1990), Tydskrif 
vir Regswetenkap, 70 et.seq. 

97 Staudinger-Felgentriiger, Kommentar zum Biirgerlichen Gesetzbuch, II: Familienrecht, 
preceding sec. 1363, 7. 
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settlement98• Where the spouses had not made any particular decision, the 

BGB specified one "preferred" system to apply by force of statute". 

The drafters of the BGB chose the most common pre-Code system as the 

ordinary and "preferred" statutory regime, the administrative community 

of property, and named it the regime of "administration and usufruct" 

(Gtiterstand der Verwaltung und Nutmiessung)100. If the spouses failed to 

select another property regime, this statutory system applied and thus 

controlled the large majority of German marriages. It continued the pre-

1900 principle of separation of property, with the husband possessing, 

administering and enjoying the benefits of the wife's property. 

The above mentioned marital property system prevailed in Germany from 

the time the BGB came into operation in 1900 through to the periods of 

the Weimar Republic, the Third Reich and World War II. It terminated in 

1953, however, due to Article 3(2) of the Basic Law (Grundgesetz) which 

entered into force on May 23, 1949, and provided that men and women 

were equal before the law101. This constitutional principle of equality 

(Gleichheitsgrundsatz) was in direct conflict with many of the marital 

property provisions of the BGB. 

The present regulation entered into force on June 30, 1958, as part of the 

Law on the Equality of Men and Women102. The marital property law 

(Eheliches Gtite"echt) has been in effect since 1958 and is contained in 

sections 1363-1563 of the BGB103. 

The new marital property provisions retain the basic principle of limited 

contractual freedom of the spouses, but three formal marital property 

regimes are provided for: a regular statutory regime, a subsdiary statutory 

98 "Administrative community of property, "universal community of property", 
community of acquests", "community of movables" and "separate property". 

99 I.E. Cohn, Manual of German Law, 165. 

100 I.Cohn, op.cit. (fn.99), 165-166; G.Beitzke, Familienrecht: Ein Studienbuch, 77-78. 

101 Article 3(2) of the Basic Law. 

102 Act According Equal Rights to Men and Women in the Field of Civil Law (Gesetz 
iiber die Gleichberechtigung von Mann und Frau auf dem Gebiete des biirgerlichen 
Rechts), 18 June 1957, Bundesgesetzblatt (BGBI.) 1,609. 

103 Eheliches Giiterrecht BGB, Book 4, Title 6. 
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regime, and an elective contractual regime. By statute, the marital 

property regime of the spouses will be the so-called "community of gains" 

(Zugewinngemeinschaft), unless the couple chose another option by ante or 

post nuptial contract. This statutory priority means that the large majority 

of current German marriages is governed by community of gains. 

In adapting the law to the post-war era, Germany was able to carefully 

analyze and evaluate the experience it had gained under its own diverse 

domestic systems as well as from examining foreign marital property 

regimes. Germany synthesised this information into a new marital property 

regulation which has been characterised by some authors as the property 

regime of the futurel04. Changes in the German constitutional system after 

the Second World War necessitated extensive revision of the marital 

property law existing at that time. Consisting of a statutory "community of 

gains" (Zugewinngemeinschaft) and elective contractual options, which 

include "total community of property" and "total separation of property", 

the resulting property regime reflects the experience gained under a variety 

of systems. 

1. Community of accrued gains 

The drafters of the new German marital property law were faced with two 

essential preconditions for the new regulation. First, the statute had to 

conform to the requirements of the constitutional equality mandatel05 and 

second, the statute was to give the married woman a greater share of the 

family property than she received under the separate property system or 

under the old code systeml06. The latter aspect was particularly important 

since the "housewife" marriage was the recognised, predominant form of 

marriage at that time107. 

104 M. Glendon, "Matrimonial Property: A comparative Study of Law and Social 
Change", 1974 Tulane Law Review, 49, (hereafter referred to as "Matrimonial 
Property"). 

105 Massfeller, "Matrimonial Property Law in Germany" in W. Friedman (ed.), 
Matrimonial Property Law, 377. 

l06 M. Glendon, State. Law and Family: Family Law in Transition in the United States 
and in Western Europe, 159. (Hereafter referred to as State, Law and Family); 
Biirmann, "Das neue Ehegiiterrecht" (1958-1959), Archiv fiir die Civilistische 
Praxis, 145, 150. 

107 Massfeller, op.cit. (fn.105), 377; Biirmann, op.cit. (fn.106), 147. 
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Thus, the drafters finally decided on the community of gains as the best 

method for giving a married woman a position equal to that of her 

husband. This system allowed the wife to participate in the income and 

profits acquired during the marriage in a way which avoided the problems 

of liability and administrationl08. Arguably, it recognises the greatest legal 

economic autonomy of the spouses over their own property while 

simultaneously protecting the housewife who stays at home109. 

The designation as "community of gains" (Zugewinngemeinschaft) is 

actually a misnomer because no genuine community is created. Rather, the 

new regime is one of separate property st ante matrimonio, with a 

compensation or a balancing of the individually achieved gains upon 

termination of the marriagello. No community assets arise through the 

marriage or at its dissolutionlll. While the law does affect the rights of the 

spouses in some significant aspects during marriage, it is only upon 

dissolution of the marriage or at the death of a spouse that the gains of the 

spouses are balanced. The BGB provides that "compensation of gains" 

between the spouses (Zugewinnausgleich) shall occur whenever the 

statutory marital property regime is terminated by circumstances other 

than death112• 

This property settlement takes the following basic form which strongly 

resembles the South African accrual system regulated by the Matrimonial 

108 Massfeller, op.cit. (fn.105), 380. 

109 Staudinger-Felgentrager, op.cit. (fn.97), section 1364, 2; see discussion in Judgement 
of April 22, 1966, Bundesgericbtsbof, BGHZ 46, 343 at 349-50. The housewife 
without property, for whose benefit the system at dissolution of the marriage was 
intended, is, however, precisely the party who cannot benefit from these autonomy 
provisions, since she bas no separate property to manage in the first place. If the 
wife bas separate property of her own, the parties will frequently contract for the 
separation of property regime, or contract to exclude the compensation of gains at 
the dissolution of the marriage. 

110 von Rippel, "Ausgleich des Zugewinns in Fallen mit Auslandsberiihrung", 32 (1968) 
Rabels Zeitschrift fiir Ausliindiscbes und Intemationales Privatrecht, 348, 348; 
Barmann, op.cit. (fn.106), 151. 

111 Staudinger-Felgentrager, op.cit. (fn.97), section 1364, 4; Palandt, Kommentar zum 
Biirgerlichen Gesetzbuch, section 1363, 3; Barmann, op.cit. (fn.106), 152. 

112 Section 1372 qf the german Civil Code. For a short overview see Brooks, 
"Matrimonial Property Regimes and Succession in South African Private 
International Law", 1978 CILSA, 289-302. 
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Property Act, 1984113. Each spouse's gain is calculated by substracting the 

value of his or her net assets at the beginning of the marriage 

(Anfangsvennogen) from his or her assets when the marriage is dissolved 

(Endvennogen)114• The individual gains of the two spouses are then 

compared. If the gains of one spouse exceed the gains of the other, then 

one-half of the excess shall be awarded to the other spouse as a 

compensatory claimllS. The one defense available to the payor spouse, to 

the economic calculations of the compensatory claim, is gross inequity116. 

It applies where the claiming spouse has culpably failed to perform his or 

her duties arising from the marriage, such as failing to contribute toward 

the maintenance of the family for an extended period of time117. 

The new marital property law of 1958 retained the basic freedom of the 

spouses to choose a marital property arrangement, as long as certain 

requirements are met, or to change marital property systems even if this 

conflicts with the equality requirements of the Basic Law118. Such a 

marital settlement, however, must be witnessed by a notary public, and if 

it is to be binding on third parties, the contract must be registered at the 

local court in the marital settlements register119. 

Certain restrictions also exist with respect to the foreign marital property 

regimes that the spouses may select. The BGB stipulates that the spouses 

cannot choose a marital property regime by reference to a law which is no 

113 A. Thomashausen, "The Matrimonial Property Act: Some New Aspects for Marriages 
out of Community and Marriages Governed by Foreign Law", 1985 De Rebus, 167, 
168. (Hereafter referred to as "Matrimonial Property Act"). 

114 Section 1373 of the German Civil Code. 

115 Section 1378 of the German Civil Code. 

116 Section 1381 of the German Civil Code. 

117 E. Kahn, "Divorced Abroad: Still Married Here", 1 (1986) TSAR, 1, 10 et.seq. 
(Hereafter referred to as "Divorced Abroad"). 

118 Palandt, op.cit. (fn.111), 1408, 4. While spouses theoretically can invent any marital 
property system they wish, the practical realities of other limitations on 
administration, limitations of other family law and marriage law provisions, and the 
restrictions under the law of obligations limit the spouses essentially to variations on 
the usual marital property regimes. See G. Beitzke, op.cit. (fn.100), 82. Sections 
134, 137,138, of the German Civil Code. 

119 Section 1412 of the German Civil Code. 
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longer valid or by mere reference to a foreign law120. This does not mean 

that the spouses cannot select such a property system, but rather that the 

choice cannot be made by a mere contractual reference to foreign or 

superseded statutory provisions, as is the case when German spouses elect 

the universal community of property by mere reference to the statutory 

regulation in the BGB. Instead, the spouses' marital contract must include 

the actual text of all relevant provisions for such an arrangement to be 

recognised. However, if either spouse has his or her domicile in a foreign 

country at the time of the marriage, or at the time of the contract, then 

mere reference to a foreign law is sufficientlll. 

2. Marriages out of community of property 

The separate property regime is a subsidiary, statutory regime as well as 

one of the contractual options the spouses may choose from. A single 

statutory provision in the new marital property laws regulates this option. 

It provides that separate property will be assumed to exist as the subsidiary 

statutory regime if the spouses have contracted to exclude or suspend the 

compensation of gains, and have not provided for a different property 

regime122. By law, separate property will also be the regime of the spouses 

when the community of gains is terminated prior to the dissolution of the 

marriage123 or in certain other cases which relate to property agreements 

entered into before the new law went into effect in 1958124. 

Like any other contractual marital property regime, separate property may 

also be elected by the spouses by virture of a marital contract under the 

preceding requirements. A significant number of couples do elect separate 

property as their marital property regime, particularly two-career 

professional families, families with university backgrounds and/or families 

at higher income levelslls. 

120 Section 1409(1) of the German Civil Code. 

121 Section 1409(1) of the German Civil Code. 

122 Section 1414 of the German Civil Code. 

123 Section 1388 of the German Civil Code. 

124 Palandt, op.cit. (fn.111), 1414; G.Beitzke, op.cit (fn.100), 111. 

125 Graue, "German Law" in A. Kiralfy (ed), Comparative Law of Matrimonial Property, 
114, 146. 
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The termination of the separate property regime is not regulated by the 

marital property law. Under divorce law, termination by divorce leaves 

the spouses with only maintenance claims against each other, and possibly 

with claims arising out of a contractual arrangement. However, no claims 

arise under marital property lawll6. 

3. Universal community of property 

The universal community of property is solely a contractual property 

regime. It is most extensively regulated in the BGB because numerous 

statutory changes were necessary to adapt its old form to the equality 

principle of the Basic Law. Despite the detail of its regulation, it is a 

relatively unimportant marital property option elected by very few 

couplesll7. When the parties stipulate, by virture of a marital contract 

alone, that their marital property will be held under the universal 

community of property, without any further specifics, the statutory 

provisions are incorporated automatically by reference128. The parties are 

free to change any of the law's stipulations by including specific 

provisions in the marital contract. The universal community of property 

exists in two versions: sole administration by one spouse or joint 

administration by both spouses. Should the spouses not specify what form 

of administration is to prevail in their community, joint administration will 

be presumedll9. Upon termination of the community, the joint property is 

divided up, the debts of the community are paid first and the remaining 

property is divided equally between the spousesno. Where an equal 

division upon liquidation of the community would be unfair, the division 

of property may be based instead on "enrichment" principles. According 

to these principles, each spouse would receive back the value of the 

property he or she brought into the marriage as well as most property 

acquired during the marriage by inheritance, gift or dowry. Any 

126 Creifelds Rechtsworterbuch, Giitertrennung, 534; Beitzke, op.cit. (fn.100), 112. 

127 While the statutory marital property system of the Zugewinngemeinschaft requires 
only 27 sections for its regulations, the eletive universal community of property 
requires 103 sections. 

128 Section 1415 of the German Civil Code. 

129 Section 1421 of the German Civil Code. 

130 Section 1475-1477 of the German Civil Code. 

27 



inadequacy of the community funds for this purpose would be borne by 

each spouse in relation to the value of the property brought into the 

community131. 

4. Maintenance 

The intended family law reforms of the great post-war period have 

essentially been concluded. The Sex Discrimination Act of 1957 

(Gleichberechtigungsgesetz) created equal rights for men and women in 

marriage and brought forth the novel statutory marital property regime of 

spouses' property increments. Since the Marriage Reform Act of 1976, 

maintenance claims of divorced spouses are generally not affected by 

evidence of guilt in a divorce. Only in exceptional cases does the law in 

section 1579 of the Civil Code provide that a normal maintenance claim 

should be denied "as far as recourse to the obligated party would be 

extremely unfair"132. Aside from the exclusion of a maintenance claim, the 

entitlement to claim, the obligation to pay maintenance, the amount 

payable and the duration of the obligation to pay are all regulated in detail 

by the BGB133. 

5. Conclusions 

German law has always provided for several kinds of matrimonial 

property regimes. The parties to a marriage could, subject to certain 

restrictions, choose between regular statutory regimes, subsidiary statutory 

regimes and elective contractual regimes. However, legislation did not 

provide for equalisation of anticipated pension benefits, and the courts did 

not take this kind of pension sharing into account when granting a divorce. 

Prior to the 1977 changes in divorce law, the issue of claims arising from 

old-age insurance or pension plans were not regulated in the German 

marital property law. The regulations that did exist were merely incidental 

to social insurance or divorce laws, and dissolution of community of gains 

131 Section 1478 of the German Civil Code. 

132 See R. Frank, "Federal Republic of Germany: Accomodating to Social Change after 
the Major Reforms", 25 (1986-1987) Journal of Family Law, 103-104. 

133 See sections 1569-1586(b) of the German Civil Code and Kahn, "Divorced Abroad", 
op.cit. (fn.117), 7 et.seq. 
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did not, by itself, affect either spouse's pension rights134• Such rights were 

at all times separate property and were not included in the final 

calculations of property gain. Any rights of one spouse to the pension 

rights, old-age or disability insurance acquired during marriage by the 

other spouse were dependent upon the claimant spouse's possession of a 

separate statutory claim for spousal support. The existence of such a 

support claim under the old divorce law was in turn dependent on the 

"fault" of a spouse in the divorce proceedings13s. It also depended on the 

sex of the claimant spouse. Reflecting the old stereotypes, men were 

usually required to pay at least some level of maintenance if they were at 

fault in the divorce, while women who were at fault were only required to 

pay maintenance to the extent that the man could not support himself136• 

ill. The legal situation in the Federal Republic of Germany since 1977 

Section 1587 of the Bargerliches Gesetzbuch, which provides for an 

equalisation of pension expectancies on divorce137 

(Versorgungsausgleich138), came into effect on 1 July 1977. This situation 

extended the concept of the marital compensation of gains to pensions as 

well as old-age and disability insurance benefits. The legal rules 

concerning the equalisation of pension expectancies are also valid for 

marriages entered into prior to that date but dissolved after 6 July 1977 

under the new regulations139. Couples divorced under the "old" law, 

however, do not have the option of equalisation of pension benefits under 

the new rules140. 

134 Massfeller, op.cit. (fn.105), 407-408. 

135 Massfeller, op.cit. (fn.105), 408. 

l36 Section 58 of the Marriage Act (old version) - Ehegesetz alte Fassung. 

137 Article 12 No 13(a) of the 1. EheRG. 

138 This term translates roughly as "maintenance compensation", but this only applies in 
reference to old-age maintenance. Therefore, it will be referred to here as "pension 
equalisation". 

139 BVerfGE 47, 85, 93 = FamRZ 1978, 173. 

140 BGH NJW 1982, 1814. 
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IV. The legal situation in South Africa since 1989 

Section 2 of the Divorce Amendment Act 7 of 1989141 which came into 

operation on 1 August 1989, amended section 7 of the Divorce Act 70 of 

1979 by adding two important provisions concerning the treatment of 

pension interests in the event of a divorce. None of the pre-existing 

provisions of section 7 of the Divorce Act, 1979 were repealed, and 

accordingly the amending Act must be read in conjunction with the earlier 

stipulations embodied in this section. 

Since 1989, pension interests as defined in section 1(1) of the Divorce 

Act, 1979 are deemed to be part of the spouses' assets when the 

patrimonial benefits, to which the parties to any divorce action may be 

entitled, are determined142. Consequently, a situation was brought about 

which, at first sight, bears considerable similarity with the results of the 

German law reform of 1977. The comparison of the South African and the 

German approaches to the question of "pension sharing" shall be examined 

hereafter, against the background of the matrimonial property systems, 

respectively, of each of these two countries. 

B. Reasons for the legal changes in South Africa and in the Federal 

Republic of Germany 

The question whether pension fund interests and rights to anticipated 

pension benefits acquired during the marriage by one or both spouses 

should be equalised, i.e. shared, split or compensated for, was new to 

South Africa at the . beginning of the 1980s. Many legal systems had 

already introduced legislation to that effect143. Germany was the first 

country to deal with the issue in a comprehensive and highly technical 

manner144. Before discussing the different policy considerations involved 

which led to the legal changes, the problem must be put in perspective. 

The sociological, ideological and legal framework within which the issue 

presented itself in the South African and German legal systems is 

141 See Proc. 141 GG 12030 of July 1989. 

142 See section 7(7)(a) of the Divorce Act, 1079. 

143 L. van Zyl, "South Africa turns to pension sharing on divorce", 30 (1989) Codicillus, 
4, (hereafter referred to as "South Africa"). 

144 Sections 1587-1587(p) of the German Civil Code. 

30 



important for a proper understanding and interpretation of the newly 

introduced legal concepts•45. 

In general, family structures have undergone significant changes over the 

last few decades1"'. The resulting high incidence of marriages ending in 

divorce and the liberalisation of divorce laws in western legal systems are 

an indication that marriage is no longer regarded, either by society or the 

law, as a lifelong union between husband and wife for the purpose of 

raising children. The modem marriage is viewed rather as a contractual 

partnership147 entered into for an indeterminate period and terminable at 

will by either spouse at any timet48. 

According to the old perception of divorce, the legal consequences 

entailed that the guilty party, i.e. the party who breached the life-long 

marriage bond, was liable for damages to the innocent party, if the 

innocent party chose to nullify the marriage. This took the form of life

long maintenance as a right granted to the innocent party, more often than 

not, the wife149. The financial consequence of the modem "partnership 

marriage" is that the maintenance claim as a right in favour of the innocent 

party has been done away with, since the right to demand dissolution of 

the marriage depends on the concept of an objectively demonstrated 

breakdown of the marriage and not on fault. 

Consequently, and in the case of South Africa, the divorce law leaves it to 

the discretion of the judge to order maintenance payments on equitable 

grounds150. Thus, the institution of marriage can no longer function as an 

145 MacLean/Eekelaar, Children and Divorce, Economic Factors; J, Eekelaar, Family 
Law and Social Policy; M. Glendon, State, Law and Family, op.cit. (fn. 106); L. 
Weitzman, "The Economics of Divorce: Social and Economic Consequences of 
Property, Alimony and Child Support Awards", 28 (1981) UCLA Law Review, 
1181 et.seq. 

146 J. Sinclair, "Marriage", op.cit. (fn.2), 79, 85 et seq. 

147 E. Kahn, "Divorced Abroad", op.cit. (fn.117), 1 et seq.; J.C. Sonnekus, 
"Pensioenverwagtings en Onderhoud na Egskeiding in Versorgingsregtelike in Plaas 
van Vermoensregtelike Konteks", 2 (1989) TSAR, 206 et seq. 

148 J. Sinclair, "Marriage", op.cit. (fn.2), 75-78. 

149 J. Sincalair, "Marriage", op.cit. (fn.2), 80. 

150 See section 7(2) of the Divorce Act, 1979; H.R. Hahlo, The South African Law, 
op.cit. (fn.6), 354. 
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automatic support system after divorce for spouses who are often unable to 

adequately support themselves or the children left in their custody, due to 

personal and/or economic circumstances151. 

The question in Germany as well as in South Africa was how a legal 

system could provide adequate financial support for those who lost this 

support as a result of divorce. The social need for a solution obviously 

existed, since the extended family no longer functioned as a general 

support system and the chances of remarriage decrease significantly with 

age. There were two possible solutions to the problem: the social welfare 

solution and the private law solution. Although Germany could have relied 

on the social welfare solution in principle, both Germany and South 

Africa gave preference to the private law solution. 

Within the legal framework of the Divorce Act, 1979 and the Matrimonial 

Property Act, 1984 (partnership principle and asset sharing on divorce), 

the issue in South Africa was whether the asset concept could be extended 

to include other financial resources available to both spouses prior to 

divorce. The most important resources are the goodwill of a spouse's 

business, professional training acquired during the marriage, pension fund 

interests and state pension fund entitlements152 amassed in the course of 

employment or work during the marriage. 

Both in Germany and South Africa it was found that traditional property, 

in the sense of capital assets, only represented a small portion of a 

family's total financial resources in the majority of cases153. Employment, 

career assets and rights to annuities under private or state pension funds 

are the most important forms of "new property"154. While the value of 

151 Eekelaar, op.cit. (fn.145), 87-90; MacLean/Eekelaar, op.cit. (fn.145), 6 et seq., 15 
et seq. In 1983, 70% of all divorced women were on supplementary benefit. See J. 
Sinclair, An Introduction to the Matrimonial Property Act, 1984, 5. (Hereafter 
referred to as An Introduction). 

152 See I. Laughland, "Pension Fund Structures", 1 (1984) VITAE, 538; G.H. Fick, 
op.cit. (fn.95), 63. 

153 Throne, "Pension Awards in Divorce and Bankruptcy", 1988 Columbia Law Review, 
198; Fick, op.cit. (fn.96), 62. 

154 See Glendon, The New Family and the New Property, 3, 91-97, (hereafter referred to 
as The New Property). Throne, op.cit. (fn.153); Wade, "Matrimonial Property 
reform in Australia: An overview" 1988 Family Law Quarterly, 41-69, 54; Reich, 
"The New Property, 73 (1964) Yale Law Journal, 733. 
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permanent employment is very difficult to quantify and depends on a 

variety of economic factors, the pension fund interests are much more 

tangible and were found to be most suited for incorporation under the asset 

concept155. 

In the last few years, it has been argued that the so-called "new property" 

ought to be included in the division of property upon divorce primarily 

because, in all fairness, it can be regarded as property which has been 

acquired by joint efforts during the marriage and, secondly, because 

historically, societies regulated the wealth of families and their members 

by the rules of matrimonial property regimes and succession156. In today's 

industrialised society, the functions of the "old property" have for the 

majority of the population been taken over by the "new property", which 

make up the wealth of family and individuals157. 

The main technical difference between the traditional and "new" property 

concepts seems to lie in the fact that new property often contains a strong 

element of futurity, is contingent upon personal and economic 

circumstances, and is consequently more difficult to quantify than property 

in the traditional sense158. In view of the practical difficulties involved in 

quantifying pension expectancies, in South Africa it was certainly tempting 

to simply maintain the status quo159. 

However, justice and equity were taken as the underlying principle of the 

new South African matrimonial property law and it was recommended 

that division of pension interests should also be founded on this very 

principle160. 

155 M. Glendon, "The New Family and the New Property", 1979 Tulane Law Review, 
697. (Hereafter referred to as "The New Family"). 

156 See Fick, op.cit. (fn.96), 62 et seq. 

157 See M. Glendon, The New Property, op.cit (fn.154), 93 et seq.; Glendon, State, Law 
and Family, op.cit (fn.108), 167; see generally J. Kay, The Future of Pension 
Schemes. 

158 See Fick, op.cit. (fn.96), 63. 

159 South African Law Commission, Investigation 1984, 56, op.cit (fn.l) and Report 
1986, 63, op.cit. (fn.8). 

160 South African Law Commission, Report 1986, op.cit. (fn.7), 65. 
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This reform was in line with recent developments in virtually every 

civilised legal system granting a divorced woman some share in her ex

husband' s pension interests161, Such developments abroad were taken into 

account by the South African Law Reform Commission as well as what 

the Commission perceived to be the prevailing public opinion in South 

Africa16l. 

Equalisation of anticipated pension benefits in South Africa as well as in 

Germany is based on the assumption that all pension benefits acquired by 

the spouses during the marriage are the result of a joint and equal effort 

based on partnership, even in cases where only one of the spouses 

supported the family financially by means of his income163. Thus, the law 

relies on the principle of compensation of gains between the spouses to 

allow the disfavoured spouse to participate in the anticipated old-age 

security benefits acquired by the other spouse. The formal title to such 

benefits belongs to the earning or employed spouse alone but they are 

now deemed to have been actually earned as the fruits of the work of both 

spouses, with the future benefits having been intended to later support 

both parties164. 

Within a partnership of equal rights165, which is initially intended to last a 

lifetime, the spouses determine jointly their personal and economic 

standard of living and lifestyle which also forms the basis for future 

maintenance and old-age care166. Therefore, it was a matter of justice and 

equity for both the South African and German legislatures that those 

pension expectancies, which resulted from the spouses' joint endeavour to 

sufficiently provide for their future, be equally divided between the 

161 See South African Law Commission, Investigation 1984, op.cit. (fn. l), 30-55 for a 
comparative survey of Romano Germanic systems: Netherlands, West Germany 
Switzerland, Austria; The Anglo-American systems: England, The United States of 
America, New Zealand, Australia, Canada and the Hybrid System of Scotland. 

l6l South African Law Commission, Investigation 1984, op.cit. (fn. l), 56-57; and Reoort 
1986, op.cit. (fn.7), 63-65. 

l63 BT-Drucks. 7/4361; see also BVerfGE 71, 364 = NJW 1986, 1321 et seq. 

l64 Belchaus, "Einfiihrung in den Versorgungsausgleich", 30 ( 1976) Monatsschrift fiir 
Deutsches Recht, 793. 

165 BVerfGE 42, 64,77 = NJW 1976, 1391. 

166 BVerfGE 53, 257, 296 = NJW 1980, 692. 
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spouses in the case of divorcel67. Each of the partners was supposed to 

take half of the pension expectancies that were created during the 

marriage, whereby the wife's general right to compensation and her new 

role in society as well as the significance of her role as a housewife for 

society and the family were recognise<fl68. 

Even where the wife can rely on her own earning power for support, it 

was considered highly probable that she would not be able to contribute 

sufficiently to a pension or retirement annuity fund during her remaining 

working life in order to secure support for herself after retirement. This 

consideration was emphazised by the longevity of women, their low 

marriage rate after forty169 and the reluctance of the modem nuclear 

family to take the parent generation into the family home or to support it 

financially170. 

However, if the pension fund interests accumulated during the marriage 

are equalised by splitting the spouses' capital stock, then the wife has a 

basis on which to build her own retirement provision. This solution has 

distinct advantages from the divorced wife's point of view because her 

retirement provision is then, unlike maintenance, not dependent on the ex

husband' s willingness to pay or circumstances affecting his ability to pay, 

such as death, remarriage or deliberate evasion of maintenance 

liabilities171. 

One of the declared aims of the German legislature was to provide for an 

independent system of old age security for the entitled party, usually the 

167 Vgl. BT-Drucks 7/650 S. 155; BT-Drucks. 7/4361 S.18 et seq. 

168 BT-Drucks. 7/4361 S.18; vgl. auch BVerfGE 71, 364 = NJW 1986, 1321. 

169 The poverty of women who head one head families is well documented. See L. 
Weitzman, "The Economics of Divorce and Economic Consequences of of Property, 
Alimony and Child Support Awards", FamRZ 1987, 1-8; J. Eekelaar, op.cit. 
(fn.145), 86-90; Birmann, op.cit. (fn.106), 10. 

170 R. Konig, "Persons and Family" in International Encyclopedia of Comparative Law, 
43-44. 

171 See section 1587 of the German Civil Code. 
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divorced wife172, and to separate her claims for retirement income from 

the concept of maintenancel73. 

In this context, equalisation of anticipated pension benefits mainly fulfills 

a supplementary function with a view to post-marital old age maintenance 

and a regulating and alleviating function regarding the incompleteness and 

inadequacy of the divorced wife's social security. 

According to German legislators, the Versorgungsausgleich, on the one 

hand, is based on the principle of sharing of assets, developed and 

improved in conjunction with the accrual system, and, on the other hand, 

reflects the legal changes and the recognition of the importance of old-age 

maintenarice (Versorgungsgedanke). 

With the introduction of the equalisation of anticipated pension benefits, 

the intent of the German legislation was to achieve the socio-political aim 

of the Versorgungsgedanke by means of private law and by transferring 

certain assets or expectancies from one spouse to the other under civil law 

provisions. 

It must be pointed out, however, that the pension expectancies to be 

shared according to the rules of the German Versorgungsausgleich are 

assigned to the employed spouse only. The acquisition of pension 

expectancies serves an additional purpose for the married employee: these 

expectancies are also intended to secure maintenance payments and 

provisions for old-age, in consideration of the life-long duty of support 

and caring. Since, according to the Versorgungsausgleich, pension benefits 

are assigned to the working spouse only, and since they are equalised 

according to the initial and common purpose of old-age provisions, it can 

be said that the legislative intervention in the spouses' pension interests 

achieves a similar result as the dissolution of a partnership under private 

law. 

172 BT-Drucks. 7/650 S.155; BT-Drucks. 7/4361. 

173 See the opinion of the Federal Ministry of Justice (Stellungnahme des Bundesjustiz
ministeriums) in BVerfGE 53, 257, 282 = NJW 1980, 692, 696. 
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C. Equalisation of pension expectancies as applied in the Federal 

Republic of Germany 

Pension compensation in Germany is difficult both in concept and 

application, partially due to the large variety of pension and old-age 

benefit plans and the differing standards that apply to them. In simplified 

terms, at the time of divorce the value of each spouse's expectancies in 

such pension, old-age insurance and disability insurance plans is calculated 

and expressed in the terms of a monthly pension. The values of the two 

expectancies are then compared, and the spouse with the smaller pension 

value will be entitled to one-half of the excess of the other spouse's 

expectancies. 

How this excess value is to be compensated depends on the nature of the 

pension or insurance plans involved. Germany carefully distinguishes 

between public statutory plans, such as employee pension insurance and 

civil servant pension insurance, on the one hand, and the private insurance 

and pension plans on the other. There are different, complex and 

complicated rules regulating the transfer or equalisation of expectancies. 

Usually the payor spouse must either establish a pension or insurance plan 

for the recipient spouse with a national pension insurance scheme in the 

amount of the compensatory claim, or transfer one-half of the excess of 

his expectancies to an existing plan of the recipient spouse174. 

I. Procedural provisions 

In cases where a divorce was granted by a court after 1 July 1977, the 

courts must equalise pension benfits ex officio11s. Neither spouse has to 

file an application. The implementation of the Versorgungsausgleich by 

the courts falls under their jurisdiction for family affairs and is part of 

174 Belchaus, op.cit. (fu.164), 793-94; Wolff, "Der Versorgungsausgleich im deutschen 
intemationalen Privatrecht", 43 (1979) Rabels Zeitschrift ffir Ausllindisches und 
Internationales Privatrecht, 720, 722. 

175 Section 623(III) of the German Code of Civil Procedure. 
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non-contentious proceedings176. These proceedings are mainly regulated 

by the German Ex Parte Jurisdiction Act (Gesetz fiber die Freiwillige 
Gerichtsbarkeit - FGG)177. Besides special provisions for proceedings 

concerning Versorgungsausgleich in that Act178, isolated stipulations exist 

in the Code of Civil Procedure (Zivilprozeflordnung) 179 and in the 

Constitution of Courts Act (Gerichtsveifassungsgesetz - GVG)180. 

1. Family courts 

In those divorce cases where equalisation of anticipated pension benefits is 

possible, jurisdiction is transferred by law to the family courts specifically 

established for this purpose. The judges of these courts specialise in family 

affairs and are experts in such matters1s1. The jurisdiction over the subject 

matter is conclusive182. 

176 Section 621(a)(l)(l) of the German Code of Civil Procedure. On procedural law see 
genarally: B. Bergerfurth, "Zur geplanten Anderung des Eherechts: Anwaltszwang -
Proze6kostenhilfe - Zuweisung der Ehewohnung", Fam.RZ 1985, 545 (hereafter 
referred to as "Eherecht"); B. Bergerfurth, "Section 629(a)(III) of the German Code 
of Civil Procedure - die Sphinx im neuen Verfahrensrecht", Fam.RZ 1986, 940, 
(hereafter referred to as "Section 629(a)(III)"); B. Borgmann, "Neuere 
Rechtsprechung zum Verfahrensrecht in Ebe- und anderen Familiensachen", Fam.RZ 
1985, 321; U. Diederichsen, "Anderungen des Verfahrensrechts nach dem 
Unterhaltsrechtsinderungsgesetzes", NJW 1986, 1462; C. Dorr, "Zurn 
Versorgungsausgleichsverfahren", Fam.RZ 1987, 1093; G. Kemnade, 
"Auswirkungen der verfahrensrechtlichen Regelungen des 
Unterhltsinderungsgesetzes auf die familiengerichtliche Praxis", Fam.RZ 1986, 625; 
T. Kersten, "1st der Scheidungsverbund gemiB section 623 ZPO zwingendes 
Recht?", Fam.RZ 1986, 754; Sedemund-Treiber, "Anderungen des Verfahrensrechts 
nach dem Gesetz zur Anderung unterhaltsrechtlicher und anderer Vorschriften", 
Fam.RZ 1986, 209. 

177 See section 64(k)(III)(l) of the FGG. Note also suplementary or differing rules of the 
German Code of Civil Procedure and the Constitution of Courts Act. 

178 See sections 12, 20, 23, 53(b) to 53(g) of the FGG. 

179 Sections 621 to 630 of the German Code of Civil Procedure. 

180 Section 119(1)(1) and (2); section 133(2) of the GVG. 

181 Section 621(1)(6) of the German Code of Civil Procedure. 

182 Section 23(a) of the GVG in connection with section 23(b)(l)(2) of the GVG. 
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2. System of joint proceedings 

In divorce cases where the court must also rule on the equalisation of 

pension expectancies, both the rulings on divorce and equalisation of 

pension benefits are made simultanuously. This system of joint 

proceedings is called 11 Verbund11 183. The decisions are unitary and made by 

way of a single judgement184. If, under exceptional circumstances, the 

decision on equalisation is made separately from the decision on divorce, 

the court decides on the equalisation by means of a court order. This 

situation can arise when the divorce matter is ripe for judgement and 

would be unnecessarily prolonged if a decision on the equalisation of 

pension expectancies were to be made simultaneously185. In such cases, 

the court can decide on the divorce in advance186. 

II. Pension expectancies subject to equalisation 

The German law on the equalisation of pension expectancies distinguishes 

between 11Anwanschaften11 and "Aussichten 11 when referring to pension 

benefits which will be paid by different pension fund schemes to their 

members in the future and when referring to pension expectancies subject 

to equalisation1s1. What the law describes are certain expectancies and 

prospects of provisions for old-age, disability to work and invalidity in 

terms of the relevant stipulations on Versorgungsausgleich188 which were 

established or upheld during the subsistance of the marriage by joint effort 

of the spouses189. 

11 Versorgungsanwanschaften" are secure expectancies that entitle a party to 

a claim to pension benefits upon occurrence of the event giving rise to 

183 Section 623(1) of the German Code of Civil Procedure. 

184 Section 629(1) of the German Code of Civil Procedure. 

185 Section 628(1)(3) of the German Code of Civil Procedure. 

186 See Borgmann, op.cit. (fn.176), 329; BGH FamRZ 1986, 898; OLG Frankfurt NJW
RR 1988, 774; OLG Hamm FamRZ 1986, 1121; see also section 623(1)(2) and 
section 627 of the German Code of Civil Procedure. 

187 Section 1587(1) of the German Civil Code. 

188 Section 1587(a)(ll) of the German Civil Code. 

189 Section 1587(a)(ll) of the German Civil Code. 
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pension (Versorgungsfall). "Versorgungsaussichten", on the other hand, 

exist if and when an employee reaches a certain status level in his 

professional career. At this point, the employee is legally and factually 

entitled to his anticipated pension benefits in accordance with the 

conditions stipulated by his employer190. 

In addition to Versorgungsanwartschaften and Versorgungssaussichten, 

equalisation of anticipated pension benefits also covers existing claims to 

payable pension moneys or pension moneys already being paid out to the 

member-spouse respectively. However, this category of benefits is 

generally unproblematic, and also of no particular interest, from a 

comparative law point of view. 

According to German law, pension expectancies and pension interests in 

connection with a foreign fund also fall under the equalisation of 

anticipated pension benefits. 

However, only those pension expectancies that provide for retirement 

income, vocational disability, total incapacity or invalidity allowance are 

to be taken into account when calculating the amount of expectancies to be 

equalised. 

A pension expectancy, which ensures that a certain amount will be paid to 

the member of the respective fund from the time he or she reaches a 

certain retirement age until death, serves as the retirement income 

(Altersversorgung). Vocational disability (Berufsunfahigkeit) means that 

the individual's earning capacity is impaired. Invalidity or total incapacity 

(Erwerbsunfahigkeit) has occurred when the person concerned is not able 

to pursue any kind of remunerative employment for any forseeable length 

of time, due to illness, affliction, infirmity or mental deficiency. The aim 

of the pension expectancies to be equalised is to safeguard against the 

above-mentioned risks. Expectancies with a different purpose are not 

covered by the equalisation of pension benefits191. 

For the purpose of this thesis, the term "pension expectancies" provides a 

sufficient equivalent of both "Versorgungsanwartschaften" and 

190 BGH, NJW 1981, 2187 auch BGH NJW-RR 1989,133. 

191 For exceptions see BGH NJW-RR 1988, 1090. 
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"Versorgungsanrechte", since there is no difference between the 

implementation and effect of equalisation for both. Only so far as pension 

benefits are already being paid to the member-spouse is it necessary to 

refer to pension benefits. 

ill. Pension fund schemes 

Before elaborating on the implementation of pension expectancies, it is 

necessary to describe the different pension fund schemes, not only because 

they differ from South African systems, but also because a basic 

understanding is required in order to comprehend the existing methods and 

consequences of equalisation under the German Versorgungsausgleich191 • 

1. National pension insurance scheme 

The national pension insurance scheme is divided into the insurance 

scheme for workers, the insurance scheme for employees, and the miners' 

and mine employees' pension insurancel93. Divisible pension interests that 

are part of the national pension insurance scheme provide for old-age 

pensions and pensions for vocational disability and invalidity 

allowances194. 

The financing of pensions to be paid out under the national pension 

insurance scheme follows the so-called contribution procedure or 

assessment system (Umlageveifahren). According to this system, all 

payable pensions are financed by regular contributions made by the current 

192 See K. Doyle, Pensions around the world, 7 et seq., 36. 

193 Arbeiterrentenversicherung, Angestelltenversicherung and Knappschaftliche Renten
versicherung. 

194 Pension insurance institutions of the insurance scheme for workers are the eighteen 
Land social insurance boards, the Federal Railways pension institution and the 
seamen's pension insurance board. The pension insurance institution of the insurance 
scheme for employees is the Federal Insurance Instituition for Salaried Employees. 
The pension Insurance institution of the miner's and mine employees' pension 
insurance is the miners' provident fund. 
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members of the national pension scheme. The total amount of all regularly 

paid contributions equals the amount of the currently paid pensionsl95. 

Because it is not certain at the time, when pension benefits accrue to a 

current member, what the actual total amounts of future pension 

contributions will be, it is also impossible to calculate or evaluate the 

member's future pension, much less specifiy a certain amount. Thus, a 

member of the national pension scheme only gains specific shares in an 

uncertain future yield from contributions which will be available at the 

time when he will be receiving his pension. The shares, which accrue to 

the member and increase with each contribution made by him, are called 

value units (Werteinheiten). 

Persons affected by the national pension insurance scheme are primarily 

employees who are bound by existing statutory provisions to insure 

themselves with a national pension scheme196. This group can be divided 

into blue collar workers197 and white collar workers198. In addition, this 

includes certain groups of self-employed persons who are obligated under 

existing legislation to insure themselves with the national pension 

insurance scheme, as well as self-employed persons who voluntarily 

applied for membership with a national pension insurance scheme, or, 

generally, everyone else, who made voluntary contributions to the national 

pension scheme. 

195 This scheme which is also called "unfunded" or "fundless" has been widely criticised 
in South Africa because a declining birthrate and an increasing average lifespan leads 
to a larger number of pensioners relative to the number of working people. Apart 
from the social and civil pensions paid by the State, there are no unfunded schemes 
in South Africa. 

196 Usually it is compulsory for all workers and employees to insure themselves with the 
national pension insurance scheme. 

197 Section 1227 of the RVO. 

198 Section 2(1)(1),(3) of the AVG. 
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2. Retirement pensions for permanent civil servants 

Organisations under an obligation to provide insured benefits199 are mainly 

the Federal Government, the states, local governments, municipalities, 

social insurance agencies, the Federal Employment Office, the 

Bundesbank, and incorporated public-law institutions. Also private 

employers can act as organisations which provide for the insured 

benefits200. 

Anyone who has a specific employer-employee relationship marked by a 

fiduciary element and governed by public law is entitled to a retirement 

pension for "established" (permanent) civil servants. Thus, federal 

officials, civil servants of the Lander, local government employees, 

municipality employees201, regular soldiers, police officers, carreer judges 

and university lecturers in particular benefit from the relevant 

stipulations202. 

Expectancies in retirement pensions for permanent civil servants, similar 

pensions and pensions already being paid to former members of an 

established civil servants• pension scheme are subject to the 

Versorgungsausgleich203. 

199 In the meaning of section 1587(a)(II)(l) of the German Civil Code. 

200 Especially for private employers as pension insurance institutions it has to be noted 
that pension benefits guaranteed in accordance with principles of the law regulating 
the rights and duties of permanent civil servants have to be evaluated in terms of 
section 1587(a)(II)(l) of the German Civil Code but that type of equalisation is not 
implemented in terms of "quasi-splitting". 

201 For example universities and social insurance institutions. 

202 Section 1587(1I)(a)(II)(l) of the German Civil Code; see for other groups: sections 
1229 I Nr 3; 1231 I RVO; 61 Nr 3 u. Nr 4,8 I A VG. 

203 BGH NJW 1981, 2187; BGH NJW 1982, 1754. 
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3. Employee pension schemes 

In case of retirement pension schemes offered by enterprises, it is 

necessary to distinguish between four different basic forms of pensions: 

original acceptances (Direktzusagen), benefit or provident funds 

(Unterstiitzungskassen>204, staff pension funds (Pensionskassen>20S and 

original insurances (Direktversicherungen>l06. 

A company is always immediately liable whenever it promises to pay 

pensions to its employees or surviving dependants', or widows' benefits, 

out of its own assets, or a so-called "innerbetriebliches Ruhegeld"261. 

Those affected by stipulations concerning the equalisation of expectancies 

under employee pension schemes are employees208 to whom old-age 

pensions and provisions for invalidity or vocational disability are paid 

according to their work-contract or work-relationship. In addition, those 

people are affected to whom pension benefits were promised on the sole 

basis of their active participation in a company209. 

The nature, computation and other details of pensions payable under an 

employee pension scheme are regulated by the provisions of each 

204 Legally independent pension insurance institutions, handled by one or more 
companies with the aim and purpose to provide provisions for retirement income. 
There is no legal claim to the benefits. The legal form is usually a registered society, 
a private company limited or an incorporated foundation. 

205 Legally independent pension insurance institutions granting pension expectancies. to 
employees and/or their dependants according to their contributions. Such as in the 
case of life insurance companies, they are subject to control by the state. They are 
generally formed as public companies or mutual insurance companies. 

206 A pension insurance institution is a life insurance company. The employer signs a life 
insurance on behalf of the employee and the employee or his dependants are the 
beneficiaries of the total value of the insurance or a portion thereof. 

207 Promises of this kind exist in the form of direct single-commitments (Einzelzusagen), 
pension plans (Pensionsordnungen), single plant bargaining agreements 
(Betriebsvereinbarungen) or collective agreements (Tarifvertriige) but also in the 
form of internal usage (innerbetriebliche Obung) or the application of the principle 
of equality (Gleichheitsgrundsatz). 

208 Workers, white collar workers and persons in vocational training, see section 17(1)(1) 
of the BetrA VG. 

209 Section 17(1)(2) of the BetrAVG. Also family members which help the company and 
freelance contributors. 
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company's pension plan. For the most part, these schemes consist of 

regular annuity payments and/or lumpsum payments. It is possible, 

however, that benefits in kind, such as a supply of goods and services or 

rights of use and enjoyment, constitute part of the employee pension 

scheme210• 

The amount of pension payable largely depends on the duration of 

employment. In most cases, the size of the salary is also a decisive 

element for computation purposes. 

Employee pension schemes that provide for a lumpsum payment in form 

of a capital-sum life insurance211 are not included in the equalisation of 

pension expectancies upon divorce212. Likewise, capital-sum life 

insurances which also provide for annuity payments are also excluded, 

except where the insured member opted for annuity payments prior to the 

divorce action having been filed. 

In the case of equalisation of pension expectancies governed by 

administrative or public law (ojfentlich-rechtlicher 

Versorgungsa-usgleich)213, only those pension expectancies are to be 

equalised which are already due to be paid out at the time of the divorce 

and equalisation order, or, otherwise, if they can no longer be forfeited. If 

the benefits can still be forfeited prior to the decree on divorce, the only 

remaining option is a claim for equalisation under the general law of 

obligations214. Pension expectancies can no longer be forfeited if the 

regulations of the employee pension scheme stipulate that the benefits are 

210 For example, tenancy rights. 

211 Section 1(11) of the BetrAVG. 

212 So auch BGH NJW 1984, 299; BGH NJW 1984, 1549. 

213 See para C.IV.3. 

214 See para C.IV.6. sections 1587(t)(4), 1587(g)(Il)(l), 1587(a)(Il)(3) and also section 
1587(t)(4). See also BGH NJW 1982, 1989; BGH NJW 1985, 2702. 
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due even if the work contract is terminated prior to the event giving rise to 

pension benefits21s. 

4. Private retirement pensions 

A large variety of private retirement pension schemes exist which form an 

important part of old-age pensions and thus an important part of pension 

expectancies subject to an equalisation of pension expectancies upon 

divorce. 

In the case of private pensions, an insurance company enters into an 

agreement with a person taking out an insurance, which provides for the 

payment of certain pension benefits should the stipulated event giving rise 

to the benefits occur. In exchange for the promise to pay the pension, the 

insured or a third party agrees to pay contributions for a fixed period of 

time. 

At the time of a divorce, only those pension expectancies can be equalised 

which are stipulated in the insurance policy so as to provide for the above

mentioned benefits. Again it is essential to note that the insurance contract 

must have been entered into by the member as a provision for old-age, 

vocational disability or invalidity allowances216. 

215 For persons who retired after 22 December 1974, section 1(1)(1) of the Law 
Regulating Employee Pension Schemes (Betriebsrentengesetz - BetrA VG) stipulates 
the time requirements for the non-lapsability in terms of a minimum regulation 
which can only be altered in favour of the employees. As soon as the following 
requirements are met, the expectancies can no longer be forfeited: existing employee 
pension scheme, reaching the age of 35; either existing employer's pension 
commitment or employer's commitment which existed for three years and staff 
membership in a firm or company for at least twelve years. 

216 See section 1587(a)(Il}(5) of the German Civil Code. Such provisions are for example 
pension providing life insurances, insurances for old age and invalidity as long as 
the prevailing character is not compensation. Not included are capital-forming life 
insurances with the option to choose pension payments as long as the option was not 
exercised, "free" pension provisons, or in other words, insurances which were not 
obtained by means of the spouses' assets or by the joint effort of the spouses but 
rather by means of gifts from third parties,and mere insurances payable at death. 
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5. Other pension entitlements 

A variety of old-age pension fund systems or funds providing for 

invalidity allowances, which cannot be dealt with in accordance with the 

existing standards of evaluation, exist at present. Thus, the law contains an 

"omnibus" clause for considering other pension expectancies or similar 

recurring benefits, which provide for old-age pension, vocational disability 

or total incapacity pension and invalidity allowances211. The varying 

names by which these entitlements are known are irrelevant, as long as 

they consist of expectancies for regularly recurring benefits which accrue 

in terms of one of the above-mentioned events, giving rise to pension 

benefits. In case of such a pension entitlement, which cannot be classified 

under one of the previously mentioned pension schemes, the family court 

applies the existing stipulations on Versorgungsausgleich218, mutatis 

mutandis and in accordance with the principles of equity, fairness and 

justness219. 

The various "other" pension expectancies, whilst subject to equalisation, 

are not explicitly mentioned and provided for in the statutory provisions 

on Versorgungsausgleich. It is not possible to enumerate them in a 

comprehensive manner. Nevertheless, it can be established that pension 

schemes established for certain professional groups form the most 

important part of these entitlements220. 

2l7 Sections 1587(a)(Il)(4), 1587(a)(II) of the German Civil Code; non-typical pension 
entitlements are for example: foreign or international provisions for old age, etc., 
life annuities, which provide for old-age coverage unless they are free of charge, 
provisions for the upbringing of children for mothers and other persons born before 
1921. For more examples, see BGH NJW-RR 1988, 708; OLG Milnchen FamRZ 
1980, 367; OLG Hamm FamRZ 1980, 809; BGH NJW 1981, 2187; NJW 1982, 
379; BGH NJW 1982, 1754; OLG Milnchen NJW-RR 1989, 905. 

218 Section 1587(a)(II) to (IV) of the German Civil Code. 

219 See von Maydell, "Der Versorgungsausgleich", FamRZ 1977, 172, 175. 

220 Section 1587(a)(Il)(4)(a),(4)(b),(4)(c).(4)(d) of the German Civil Code; OLG Celle 
FamRZ 1981, 166; BGH NJW 1984, 489; BGH NJW-RR 1988, 578 for provisions 
of an established servant of the European Communities; BGH FamRZ 1982, 76; 
OLG Hamburg FamRZ 1980, 1028; OLG Karlsruhe FamRZ 1982, 716. 
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IV. The implementation of equalisation 

1. The independence of equalisation from the matrimonial property 

regime 

One of the most important facts to mention m connection with the 

implementation of equalisation of pension expectancies under German law 

is that all pension expectancies that fall within the scope of the statutory 

provisions for the equalisation of benefits221 are to be equalised 

independently of the respective matrimonial property regime chosen by the 

parties at the time of the marriage or during its subsistencei22. Thus, and 

by way of an example, an entitlement to a part of the other spouse's 

pension expectancies arising from the said provisions, does not preclude 

any eventual maintenance claim223. Such an entitlement would have to be 

taken into account, however, when the degree of need of the entitled party 

is established, together with the obligated party's ability to pay 

maintenance224. Furthermore, the equalisation of pension expectancies 

does not have an effect on the sharing of accruals or the sharing of assets. 

Compared to other financial consequences of divorce, in particular 

maintenance and sharing of accruals, the advantage of the equalisation of 

pension benefits is that it is much easier to enforce and more secure than 

the other financial cosequences22s. 

In comparison to the accrual system, the Versorgungsausgleich plays a 

major role in divorce cases because, in most families, the pension 

221 Section 1587(1) of the German Civil Code. 

222 This principle has an enormous impact on private retirement pensions which would 
be subject to the equalisation of accrued gains of marriages subject to the statutory 
marital property regime of spouses' preperty increments (Zugewinngemeinschaft). 

223 Sections 1569 et seq. of the German Civil Code. 

224 Sections 1577, 1581 of the German Civil Code. 

225 BT-Drucks. 7/650 S. 164 concerning section 1587(i) and section 1587(1) of the 
German Civil Code. 
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expectancies acquired by the spouses are the only important assets that 

accrued during the course of the marriage226. 

In those cases where an equalisation of pension expectancies will or may 

not be granted under the Versorgungsausgleich, the provisions on accrual 

sharing and most other financial consequences of divorce will not be 

applicable either221. The reason for this is that the statutory provisions 

concerning the matrimonial property regime of the spouses and other 

stipulations on the financial consequences of divorce are no longer 

applicable if a pension expectancy is treated as one of the equaliseable 

pension entitlements mentioned in the BGB22S. 

2. Computation of expectancies to be equalised 

As regards methods of computation, it must be recalled, first of all, that 

only those pension benefits and pension expectancies can be equalised 

which have originated during the subsistence of the marriage229. 

"Subsistence of the marriage" in accordance with the rules on 

Versorgungsausgleich is the time from the beginning of the month when 

the marriage was entered into, until the end of the month prior to the 

month during which the divorce action becomes pending230. For 

calculating the duration of the marriage, it is not relevant whether the 

spouses lived separately or whether any divorce proceedings were 

suspended or discontinued before 1 July 1977231. 

226 BT-Drucks. 7/4361 S.19; H.J. Vogel, "Das erste Gesetz zur Reform des Ebe- und 
Familienrechts vom 14. Juni 1976", FamRZ 1976, 481, 485. 

227 For example, due to the applicability of hardship clauses in terms of section 1587(c) 
of the German Civil Code or an exclusion in terms of sections 1587(0) or 1408(ID of 
the German Civil Code. 

228 Section 1587(1) of the German Civil Code. See also par. E.11.2. 

229 "Ehezeit" 

230 See BT-Drucks. 7 /650 S.156 for reasoning; see also section 1587(11) of the German 
Civil Code; the action for divorce becomes pending as soon as the written statement 
of request is served on the other spouse, see section 622(11)(2) of the German Code 
of Civil Procedure and section 608 read together with sections 26l(D, 253(1) of the 
German Code of Civil Procedure and, generally, BGH FamRZ 1984, 368. The 
duration of marriage, which is relevant for the equalisation of pension expectancies 
is always calculated in full months. 

231 For exeptions see OLG Niirnberg FamRZ 1982, 1080. 

49 



As was already explained earlier, the procedure for the equalisation of 

pension expectancies is inquisitorial and evidence is discovered by the 

court ex officiol32• Thus, the family court will usually obtain any relevant 

information concerning the amount of pension entitlements from the fund 

or institution responsible for the pension scheme concerned and base its 

decision on this information233. 

a) National pension insurance schemes 

The equalisation of pension expectancies under a national pension scheme 

(which is subject to regular statutory adjustments of pensions) is to be 

based on the amount of old-age pension (Altersruhegeld) payable in 

respect of the total of all allowable insurance years during the duration of 

the marriage and up to the time when the divorce action becomes 

pending234. The actual calculation of this hypothetical old-age pension "on 

divorce" is based on the regulations of the respective national pension 

insurance scheme23S. 

First of all, each spouse's pension expectancy, which was amassed until 

the time of divorce will be calculated separately, a process which calls for 

the application of a complicated and complexly formulated pension

formula (Rentenformel)236. 

For the purpose of this thesis, the computation method applied to pension 

expectancies in terms of a national pension insurance scheme is best 

explained by applying the pension-formula in a simplified manner. 

232 Section 623(III) of the German Code of Civil Procedure. 

233 Section 53(b )(11)(2) of the FGG. 

234 Section 1587(a)(Il)(2) of the German Civil Code. 

235 See section 1304 of the RVO, section 83 of the AVG, section 96 of the RKG. The 
legislators intended to avoid substantive computing ordinances concerning pensions 
in the German Civil Code. See BT-Drucks 7/4361 p. 37, 38. 

236 Section 1225 of the RVO, 32 AVG VJ x pV x aB x St = Jahresbetrag der Rente 
(payable annual pension); VJ = Versicherungsjahre (allowable insurance years); pV 
= personlicher Vomhundertsatz (personal percentage); aB = allgemeine 
Bemessungsgrundlage (general basis of assessment); St = Steigerungssatz (rate of 
increase). 
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The first step is to calculate the allowable insurance years237• Allowable 

are the years during which contributions to the pension scheme were made 

as well as certain years during which no contributions were made238. 

Substitute qualifying periods; time spent for the upbringing of children; 

and periods during which no insurance contributions were paid due to 

unemployment, illness, higher education, training etc., are treated in the 

same manner as those periods during which contributions were actually 

made239. 

The next step is the computation of the so-called personal percentage 

which is multiplied by the allowable insurance years, to be determined as 

indicated above. The personal percentage is based on those value units 

(Werteinheiten) which are accumulated on a yearly average by the insured 

person240. In order to calculate the personal percentage, it is necessary to 

add up the value units for every insurance year separately. These value 

units are calculated by forming a value relationship between the total gross 

income of the fund, which is dependent on contributions made by the 

insured party, and the average total gross income of all insured persons241. 

The average total gross income of all insured persons is always 100% = 

100 value units242 . For allowable insurance years when no contributions 

were made, certain value units are added243, which are provided by law. 

237 All legally relevant times to be taken into account which passed until the hypothetical 
event giving rise to pension (end of the month which preceeds the pendency of the 
petition for divorce) and which are allowable at this stage. See sections 1258 et seq. 
of the German National Insurance Code (Reichsversicherungsordnung - RVO); 
section 35 et seq. A VG. 

238 See section 1250 RVO; 27 AVG. 

239 1251 of the RVO, 28 of the AVG; 1251(a) of the RVO, 28(a) of the AVG; 1259 of 
the RVO, 36 of the AVG; Art.2, 14 of the ArVNG/AnVNG; 1260 of the RVO; 37 
of the AVG. 

240 Value units denote the relationship between the income of the insured and the average 
income of all insured persons, expressed in terms of percentages. 

241 Section 1255(III) of the RVO; section 32(III) of the A VG. 

242 Section 1255(1V) of the RVO and section 32(1V) of the AVG contain a favourable 
clause (Ganstigkeitsklausel) for calendar months during the first five years 
subsequent to the entry into an insurance plan, for which compulsory contributions 
had to be made. The aim is to prevent that the income of the insured, which is 
relatively low at the beginning of a professional carreer, becomes a disadvantage. 
For these years, the application of index-values can be deemed appropriate under 
certain circumstances. 

243 Sections 1255(a), 1255 (Vl)(a) of the RVO, 32(a), 32 (Vl)(a) of the AVG. 
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The value units calculated separately for each allowable insurance year are 

added, multiplied by 12 and finally divided by the sum of all insurance 

months. The resulting value is called the personal percentage244• 

However, the personal percentage is finally multiplied by the general basis 

of assessment. The general basis of assessment was redefined in terms of 

the complementary Budget Law, 1984. It is a contemporary value which is 

based on the total gross income of all insured persons245. The general basis 

of assessment for the year 1983, which amounts to DM 25.445, is 

presently still relevant. This basis will change in the coming years 

depending on the development of the total gross income of the fund. 

Changes in the relevant general basis of assessment are stipulated by the 

respective Pension Adjustment Acts. 

The result of the last-mentioned calculation is multiplied by the relevant 

rate of increase. The following rates of increase are to be distinguished in 

accordance with the different types of pensions available: 

- Old-age provisions and pensions for total incapacity: 1.5 %246 

- Vocational disability: 1.0%247. 

In the next step, after the pension expectancies of each spouse have been 

evaluated, the equalisable pension expectancies must be computed. The 

amount of equalisable entitlements is calculated in accordance with a 

method stipulated by law248 whenever one of the spouses has provided for 

benefits which are subject to the statutory adjustment of pensions under a 

national pension insurance scheme249. 

244 Sections 1255(1), (3) of the RVO; sections 32(1), (3) of the AVG. 

245 For the computation see Langen, "Allgemeine Bemessungsgrundlage 1957 bis heute", 
Die Angestelltenversicherung 1988, 200. 

246 Section 1254(1) of the RVO; section 31(1) of the AVG; section 1253(11) of the RVO; 
section 30(11) of the AVG. 

247 Section 1253(1) of the RVO; section 30(1) of the AVG. 

248 Section 1587(a)(ll)(2) of the German Civil Code, section 1304 of the RVO; section 83 
of the AVG. 

249 Section 1272(1), (II) of the RVO; section 49(1), (II) of the A VG. 
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First, the monthly pension has to be calculated which would accrue to the 

insured spouse if the end of the marriage would be taken as the event 

giving rise to pension benefits. In cases where the insured person has 

already reached the age of 65 and a pension is already being paid out to 

him, the amount actually being paid is to be taken into account250. 

The above mentioned value units must then be calculated, which 

accumulated during the subsistence of the marriage. The amount payable 

for the duration of the marriage is calculated based on the pro rata 
temporis principle and on the value relationship of the duration of the 

marriage and the total amount of allowable insurance years25t. 

Once the value relationship between the value units, arising in the course 

of the marriage, and the total amount of value units has been calculated, 

the portion of the total amount of anticipated pension benefits for the 

duration of the marriage is computed. This is achieved by multiplying the 

first-mentioned monthly insurance by the value relationship. This amount 

represents the value of the monthly pension which is allotted in respect of 

the time of the subsistence of the marriage and which must be equalised in 

terms of the Versorgungsausgleich. 

b) Retirement pensions for permanent civil servants 

When computing the anticipated pension benefits to be equalised, which 

might accrue in terms of a retirement pension for an permanent civil 

servant, one must begin with the hypothetical pension which the member

spouse would receive if the dissolution of the marriage were the event that 

gives rise to pension benefits2s2. 

250 BGH FamRZ 1982, 33. 

251 Section 1304(11)(2) of the RVO; section 83(11)(2) of the A VG. 

252 Section 1587(a)(ll)(l) of the German Civil Code. Relevant is the period of service 
recognized for pension rights, pensionable emoluments and the applicable retirement 
pay. See sections 5; 6; 7; 13; 14 of the Law on the Retirement Pensions for 
Established Civil Servants (Beamtenversorgungsgesetz - BeamtVG). 
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This so-called hypothetical retirement pension is calculated by multiplying 

the pensionable emoluments253 by a certain percentage which is based on 

statutory provisions and the time of service recognised for pension 

rights254• 

When calculating the period of service recognised for pension rights, all 

periods of service until the end of the marriage and all periods of service 

which can still be achieved until retirement255 must be recognised256. The 

reason for this rule is that it can be expected for a civil servant to serve his 

employer until he reaches retirement age. However, the possibility of 

applying for an early retirement257 is not taken into account258. 

The retirement pension to be equalised in terms of the 

Versorgungsausgleich is computed by multiplying the hypothetical 

retirement pension by a certain value relationship. This value relationship 

represents the time-relationship between the periods of service during the 

subsistence of the marriage and the total time of service259. 

253 See sections 4(1II) and 5(1)(1) of the BeamtVG; for computation purposes it is 
necessary to refer to the pensionable emoluments at the end of the marriage. See also 
BGH NJW 1982, 224; and for more details: OLG Frankfurt FamRz 1988, 404; 
BGH FamRZ 1987, 918; BGH NJW 1982, 222; BGH FamRZ 1986, 975; BGH 
NJW-RR 1988, 578. 

254 Section 1587(a)(II)(l) of the German Civil Code read together with section 14 of the 
BeamtVG; section 26 of the SVG (the retirement pension is 35 % up to ten years of 
service recognized for pension rights. This percentage increases every year by 2 % 
until the 25th year of service and after that by l % every year until the maximum 
amount of 75 % is reached). 

255 Normally, the end of the month when the established civil servant reaches the age of 
65. See section 41 of the BBG; for calculation in case of early retirement see: OLG 
Celle FamRZ 1980, 801; OLG Hamm FamRZ 1982, 172; OLG Bremen FamRZ 
1980, 267; OLG Schleswig FamRZ 1982, 1018. 

256 For computing the periods of service recognized for pensions see sections 6 to 13 of 
the BeamtVG; section 1587(a)(II)(l), (2) of the German Civil Code; BGH FamRZ 
1986,658; BGH NJW 1982, 2374, 2377; BGH NJW 1981, 1506; OLG Celle 
FamRZ 1980, 268; OLG Hamm FamRZ 1980, 702; OLG Miinchen FamRZ 1980, 
1025. 

257 Section 42(III) of the BBG; section 26(III) of the BRRG. 

258 BGH NJW 1982, 2374, 2375. 

259 Section 1587(a)(II)(1)(3) of the German Civil Code; see also BT-Drucks. 7 /650 p.11. 
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c) Employee pension schemes 

The law scrupulously distinguishes between persons who are still 

employees of a company, those who have already left the company, and 

those who at present are receiving pension benefits. 

Should the member-spouse still be employed at the time when the divorce 

action becomes pending, part of the pension expectancy has to be taken 

into account when determining the equalisable benefits. The benefits are 

calculated on the basis of the proportion of time spent in employment 

during the marriage to the period from the start of employment until 

retirement age, the latter of which is stipulated in the rules of the fund. 

The pension entitlement is based on the amount of benefits due if the 

retirement age had been reached at the time of divorce, and the evaluation 

basis applied at the time the divorce action becomes pending is taken into 

account. 

If the employment of the spouse, who is entitled to benefits under an 

employee pension scheme, is terminated before the divorce action becomes 

pending, only that part of the pension expectancy is to be taken into 

account for equalisation purposes. The expectancy is to correspond to the 

proportion of those periods of employment which occurred during the 

marriage to the total period of employment. In order to apply this 

principle, the value of the total amount of received pension expectancies260 

is multiplied by the value relationship between the time of employment 

until termination thereof and the time of employment during the 

subsistence of the marriage. Finally, it is converted into an expectancy in 

terms of the national pension scheme261. 

In respect of original commitments, i.e. benefits paid out by staff pension 

funds or benefit societies, that part of the anticipated pension benefits is to 

be taken into account which can no longer be forfeited and which 

corresponds to the proportion of the time of employment during the 

subsistence of the marriage and the time from the beginning of 

employment with the company until retirement age, the latter of which is 

260 See BGH NJW 1982, 229. 

261 Section 1587(a)(IV) of the German Civil Code read together with section 1587(IIl)(2) 
of the German Civil Code and the index of the Barwertverordnung. 
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regulated by the fund26l. In this case, the full amount of the hypothetical 

pension entitlements has to be calculate<f263, then multiplied by the value 

relationship between the time of employment during the marriage and the 

hypothetical total time of employment, and is then converted into 

corresponding expectancies in terms of a national pension scheme. 

d) Private retirement pensions 

With respect to private retirement pensions, two different methods of 

computation exist. 

If, according to the rules of the fund, no further contributions to the 

private pension fund have to be made after termination of the marriage by 

divorce264, those pension expectancies must be taken into account which 

the insurer would have had to pay if the event giving rise to the pension 

benefits concurred with the time of divorce. The reason for this is that the 

full amount of the policy reserve has already been paid into the fund by 

the insured and the expectancies for future benefits are complete. If 

contributions to the fund were already made prior to the marriage, the 

above-mentioned pension expectancies must be reduced. The pre-marital 

contributions demand a reduction of the pension expectancies, thus calling 

for an evaluation of a residual balance. 

In cases where contributions to a private pension continue to be due after 

the divorce, those pension expectancies must be taken into account which 

would result if one were to assume that contributions were no longer 

necessary and that the event giving rise to pension benefits occured at that 

moment265. It is irrelevant whether the insurance agreement permits such a 

hypothetical conversion for a contribution-free insurance plan at the time 

26l Section 1587(a)(Il)(3)(a) of the German Civil Code. 

263 See BGH NJW 1982, 229; BGH NJW 1986, 1322; BGH NJW 1987, 66; BGH NJW 
1987, 1014. 

264 This is the case if the event giving rise to pension bas already occurred; in case of 
insurances where only one single contribution is payable once; or in case of other 
insurances which were transformed into insurances which no longer require the 
payment of additional premiums. 

265 Section 174(11) of the VVG. 
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of divorce266. Contributions which have been made in times prior to the 

marriage must be converted in accordance with the above-mentioned rules 

for a contribution-free insurance and subtracted from the amount of the 

hypothetical contribution-free pension at the time of divorce. 

3. Methods of equalisation 

Once the family court has determined the anticipated pension benefits to 

be equalised by comparing the separate pension expectancies of the 

spouses and once the entitled party has been determined, the court decides 

on the equalisation. 

The German legislature took into account that no two divorce cases are 

identical, and that it is therefore not desirable to lay down a hard and fast 

rule for the equalisation of pension expectancies. For this reason, the 

Versorgungsausgleich contains a variety of rules which attempt to cover 

every case that might arise and to solve each case equitably. 

The equalisation of pension expectancies can be achieved by means of two 

different methods provided for by the law. Under the so-called 

equalisation under public law (ojfentlich-rechtlicher 

Versorgungsausgleich)267, those pension expectancies, which accrued 

during the subsistence of the marriage and which have to be equalised, 

will be transferred from the obligated party's account with his or her 

national pension insurance scheme to the account of the other party to the 

divorce268, or they will be equalised by means of de facto splitting if the 

parties are not members of the national pension insurance scheme269. 

266 BGH NJW 1986, 1344. 

267 Note that this type of equalisation has nothing to do with public law. The reason for 
this terminology is the fact that equalisation is implemented by law in a specific 
manner, that is the automatic transfer of pension expectancies from one spouse's 
account with a pension insurance scheme to a pension insurance account of the other 
spouse. 

268 Section 1587(b); sections l(III), (3)(b) of the V AHRG. 

269 Section 1(11) of the VAHRG. 
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This method of equalisation under public law is substituted or 

supplemented by the equalisation under the law of obligations270 

(schuldrechtlicher Versorgungsausgleich) which serves as a subsidiary 

omnibus clause27t. Although the constitutional law principle of equality of 

sexes is interpreted to demand that the equalisation under the law of 

obligation should be avoided in favour of equalisation methods that 

provide for independent pension expectancies of the entitled party, it has 

been ruled that equalisation under the law of obligations is in conformity 

with the Basic Law212. 

Contrary to the equalisation under public law, which the court has to 

decide on ex officio273, an equalisation under the law of obligations 

becomes operative only upon an application to that effect by one of the 

spouses274. Usually the decision on equalisation under the law of 

obligations is not made at the same time as the decision on the divorce 

and/or other related matters21s (Verbund) but separately. If pension 

expectancies are equalised under the law of obligations, the entitled party 

has a claim to periodical payments which are similar to maintenance 

payments and must be made by the obligated party directly. 

As explained earlier, the spouse with the higher pension expectancy is 

obligated to transfer part of his pension expectancy to the other spouse. 

The entitled party usually receives half of the difference of the pension 

entitlements276. The reason for this is that husband and wife should be in 

270 Section 1587(t) to (n) of the German Civil Code; section 2 of the V AHRG and par. 
C.IV.6. 

271 BVe{fGE 71, 364 = NJW 1986, 1321; BT-Drucks. 10/6369 S. 17, 18; Michaelis
Sander, "Versorgungsausgleich in der Rentenversicherung Eine 
Bestandsaufnahme", Die Angestelltenversicherung 1987, 86; Ruland, "Das Gesetz 
iiber weitere Ma6nahmen auf dem Gebiet des Versorgungsausgleichs", NJW 1987, 
345; Wagnitz, "Die neuen Ausgleichsmechanismen im Gesetz iiber weitere 
Ma6nahmen auf dem Gebiet des Versorgungsausgleichs", FamRZ 1987, 1. 

272 If, for example, it is not possible to find a more advantageous solution for the person 
entitled to equalisation. See BVerfGE 71,364 = NJW 1986, 853, 1322; 
Biidenbender, "Betriebsrenten und Versorgungsausgleich", FamRZ 1986, 853. 

273 Section 623 et seq. of the German Civil Code. 

274 Section 1587(t)(2) of the V AHRG. 

275 See par. C.IV.6. 

276 Section 1587(a)(I) of the German Civil Code. 
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the same position after divorce with respect to pension expectancies which 

accrued during the marriage to both spouses or to one spouse alone. 

However, no reciprocal equalisation exists under public law. A transfer of 

pension expectancies is made in one direction only, from one spouse to the 

other. 

Thus, equalisable pension expectancies, which accrued during the 

subsistence of the marriage must be calculated separately for each 

spouse277. In order to calculate the different values, the calculated pension 

expectancies must be comparable in kind and value. If the expectancies 

differ in quality and cannot be computed with the same method, the 

different pension expectancies are converted into expectancies in terms of 

the national pension insurance scheme278. 

a) Splitting 

If, in the course of the marriage, one of the spouses received pension 

benefits in terms of the national pension insurance scheme279 which exceed 

the pension expectancies of the other spouse, the family court may order 

that half of the difference in value be transferred to the entitled party280. 

Splitting means that some of the pension expectancies existing with a 

national pension insurance scheme in favour of one of the spouses are 

transferred from the pension account of the obligated party to the existing 

pension account of the entitled party or a pension account to be established 

for the· entitled party by order of the court. Once the decision is final and 

absolute, the national pension insurance institution debits the account of 

the obligated party with the pension expectancies to be transferred and 

277 BGH LM 1587 Nr.48 = NJW 1986, 1040; BGHZ 84, 158 = NJW 1982, 1989; 
BGHZ 93, 222 = NJW 1985, 2702; BGH LM 1587 a Nr.56 = NJW-RR 1986, 
1199; BGH NJW-RR 1988, 706; BGH NJW-RR 1988, 580. 

271 BGHZ 85, 194, 204 = NJW 1983, 336; BGH LM 1587 a Nr.43 = FamRZ 1985, 
1119. 

279 Section 1587(a)(Il)(2) of the German Civil Code. 

280 Section 1587(b)(l)(l) of the German Civil Code. 
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enters the amount to the credit of the entitled party, thus enabling the 

entitled party to gain or increase his or her own pension expectanciesl81. 

The amounts calculated in the above-mentioned process in German Marks 

are converted into value units (Werteinheiten) by dividing the monthly 

pension expectancies to be transferred by the product of a certain factor282 

and the statutory general basis of assessmentl83. 

b) Quasi-splitting 

If one of the spouses accumulated pension expectancies during the 

subsistence of the marriage in terms of one of the statutory retirement 

pension schemes for permanent civil servants284 and if this expectancy 

alone, or together with expectancies in terms of a national pension 

insurance scheme, exceeds the expectancies that the other spouse 

accumulated during the subsistence of the marriage285, the family court 

establishes pension expectancies for the entitled party in a national pension 

insurance scheme. The entitled party does not have to make any 

contributions for the amount which represents half of the difference in 

value of the pension expectancies of the parties286. The pension expectancy 

of the obligated party, however, has to be reduced accordingly. Quasi

splitting is also called "fictitious deferred insurance". Value units are to be 

credited to the existing pension account of the entitled party or a pension 

account to be established, and the reduction of the pension expectancy of 

the obligated party has to be registered by his or her pension insurance 

institution.287• However, civil servants who are already officially retired 

on pension as well as any other civil servants can prevent a reduction of 

281 Implementation of the transfer is regulated in sections 1304(a) of the RVO and 83(a) 
of the AVG. 

282 O,OCXXH25. 

283 Section 1304(a)(I) of the RVO, section 83(a)(I) of the AVG. 

284 Section 1587(a)(Il)(l); section 6(1)(2), section 8(1) of the A VG; sections 1229(1)(2) 
and 1231(1) of the RVO. 

285 Section 1587(a)(Il)(l) of the German Civil Code. 

286 After application of section 1587(b)(I) of the German Civil Code. 

287 See section 57 of the BeamtVG. 
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their pension expectancy by paying a sufficient capital sum to their 

employer288. 

In cases when the obligated party is already receiving pension payments at 

the time of the court decision on divorce, a reduction only takes place as 

soon as the entitled party receives pension payments from his or her own 

pension insurance institution. 289. 

c) Other methods of equalisation 

If the splitting and quasi-splitting methods are not sufficient to equalise all 

existing differences between the pension expectancies of the spouses, it 

will become necessary to apply an additional method of equalisation. It 

was originally intended that with this method the equalisation of remaining 

pension expectancies would be accomplished by ordering the obligated 

party to pay contributions to a pension insurance fund. This method of 

equalisation290, however, was declared in contravention of the constitution 

and void, by the Federal Constitutional Court29t. It was substituted by the 

method of equalisation in terms of the Act for the Settlement of Hardship 

Cases in connection with the Equalisation of Pension Expectancies (Gesetz 

zur Regelung von Harten im Versorgungsausgleich - VAHRG292. The 

Federal Constitutional Court argued that contribution payments would be 

an unfair hardship for the obligated party and that the aim of 

Versorgungsausgleich to achieve social security for the entitled party .could 

have just as well been achieved by gentler means293. 

Pension expectancies in terms of an employee pension scheme, which can 

no longer be forfeited, would have had to be equalised by contribution 

payments from the obligated party to the national pension insurance 

288 Section 58(1) of the BeamtVG; section 55(d) of the SVG; sections 1304(b) of the 
RVO and 83(b) of the A VG. 

289 OLG Frankfurt FamRZ 1981, 565; Minz, "Reform oder Korrektur des 
Versorgungsausgleichs in der Beamtenversorgung", DRY 1985, 596, 599. 

290 Originally section 1587(b)(III)(l) of the German Civil Code. 

291 See BVerfGE 63, 88 = NJW 1983, 1417. 

292 Gesetz zur Vermeidung von Harten im Versorgungsausgleich - V AHRG 

293 See also Palandt, op.cit. (fn.111), No. 45, 1587(b). 
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scheme in order to establish pension expectancies for the entitled party. By 

introducing the V AHRG294, the method of contribution payments to the 

national pension fund was substituted by de facto splitting, quasi 

splitting295 and the equalisation under the law of obligations296 for a grace 

period from 1 April 1983 until 31 December 1986. During this grace 

period, pension expectancies in terms of employee pension schemes had to 

be equalised under the law of obligations because these expectancies did 

not allow for quasi-splitting. 

After section 2 of the V AHRG was also declared in contravention of the 

constitution and void297, this provision was amended in 1986 by 

introducing the Law on Further Measures in connection with the 

Equalisation of Pension Expectancies ( Gesetz aber weitere MajJnahmen auf 
dem Gebiet des Versorgungsausgleichs - VA WMG)298. In accordance with 

this new regulation, the equalisation under the law of obligations is 

subsidiary to de facto splitting and quasi-splitting and can be excluded in 

case one of the new methods of equalisation is applicable299. Thus, either 

the extended forms of splitting or de facto splitting, or contribution 

payments, as mentioned above, are applicable. 

d) De facto splitting 

If the pension insurance institution, of which the obligated spouse is a 

member, allows for pension expectancies to be established for the entitled 

spouse, the court will decide on such a "purchasing" or establishment 

instead of ordering the obligated party to make contributions to a national 

pension insurance scheme3oo. By introducing this alternative, the 

294 BGBI. 1983 I S.105; vgl. auch Klein-Glockner, "Der Ausgleich von Aussichten und 
Anwartschaften auf den Erhalt betrieblicher Altersverorgung nach dem Gesetz zur 
Regelung von Harten im Versorgungsausgleich", Der Betriebsberater 1983, 448 et 
seq. 

295 Section 1 of the VAHRG. 

296 Section 2 of the V AHRG. 

297 BVerfG NJW 1986, 1321. 

298 BGBI. 1986 S. 2317. 

299 Section 3(b)(l)(l) and (2) of the VAHRG. 

300 Section 1(11) of the VAHRG. 
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legislature intended to reestablish the original form of pension 

equalisation, that is to say, the splitting of pension expectancies and the 

establishment of own pension provisions for the entitled party and 

especially for those parties who are neither members of a national pension 

insurance scheme nor of a retirement pension scheme for permanent civil 

servants. 

However, it is important to note that the respective pension insurance 

institution are required to provide this alternative in terms of their rules 

and regulations. Only then can the entitled party acquire expectancies 

directly with this pension insurance institution and is no longer dependent 

on the conversion of his or her entitlements into expectancies in terms of 

the national pension insurance scheme. 

e) Extended quasi-splitting 

Should it not be possible to equalise pension expectancies by means of 

splitting30l, quasi-splitting302, or de facto splitting303 in case where the 

equalisable pension expectancies were established304 with the public 

pension insurance institution30S, the court may apply a method called 

"extended quasi-splitting". In simplified terms, the pension account of the 

obligated party is debited in favour of the entitled party's account that 

either already exists or has to be established with a national pension 

insurance scheme. 

f) Extended establishment or transfer of pension expectancies 

If the above mentioned methods of equalisation are not sufficient to 

equalise all existing pension expectancies, the family court may apply the 

extended establishment or transfer of such expectancies. "May" in this 

context means a discretionary decision of the family court. It should be 

noted, however, that the court is obliged to avoid equalisation under the 

301 Section 1587(b)(I). 

302 Section 1587(b)(II). 

303 Section 1(11) of the V AHRG. 

304 Section l(III) of the V AHRG. 

305 For the classification as "offentlichrechtlich" see BGH Fam.RZ 1985, 56. 
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law of obligations as far as possible. Normally the equalisation under the 

law of obligations would apply in cases where the above-mentioned 

methods are insufficient306. To avoid hardships and disadvantages for the 

entitled party, however, it is the prevailing view that pension expectancies 

should be equalised under public law in case the equalisable expectancies 

can no longer be forfeited and have not been established with a foreign, 

intergovernmental or supra-national pension insurance institution. 

It is possible for the court to disregard pension expectancies that would 

normally have to be equalised under the law of obligations and equalise 

other existing expectancies by an extended method instead307. If, for 

example, some pension expectancies that cannot be equalised by means of 

splitting, quasi-splitting, de facto splitting or extended quasi-splitting still 

exist in an employee pension scheme, it is possible to equalise them by 

increasing that part of other pension expectancies which must be 

transferred anyway308, as opposed to equalising these expectancies under 

the law of obligations. 

The court may also decide that the obligated party must pay contributions 

to the national pension insurance scheme309, as long as this is acceptable 

and adequate for the obligated party and does not conflict with the 

principle of equity and justice310. 

306 Section 2 of the V AHRG. 

307 Section 3(b)(l) of the V AHRG. 

308 The value of the expectancies to be transferred must exceed 2 % of one part of the 
relevant reference quantity in terms of section 18 of the Social Security Code 
(Sozialgesetzbuch - SGB) which is, for this purpose, calculated on a monthly basis. 
Furthermore, section 1587(b)(V) of the German Civil Code stipulates a maximum 
amount. 

309 This was known from the former wording of section 1587(b)(III) of the German Civil 
Code which was declared unconstitutional. A moderate form which is sought to be 
in conformity with the constitution is found in section 3(b)(l)(2) of the V AHRG. 

310 This unappealable decision may be altered if an application is filed by one of the 
spouses due to altered circumstances in terms of section 1587(d)(II) of the German 
Civil Code. 
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4. Limitations of equalisation 

The equalisation under public law may only be executed up to a certain 

maximum amount. The pension expectancies calculated on a monthly 

basis, which are to be transferred or established with the national pension 

insurance scheme, together with the entitled party's existing pension 

expectancies, must not exceed the legally stipulated maximum amount311. 

This limitation to a maximum amount was instituted to prevent a person 

who had already acquired certain pension expectancies, from gaining 

pension expectancies of more than 200 % of the general basis of 

assessment through equalisation3ll. 

The maximum amount is calculated by multiplying the general basis of 

assessment by the duration of the marriage, expressed in months, and a 

certain factor313. If the maximum amount is exceeded, the only other 

alternative is to equalise in terms of the law of obligations314• The parties, 

however, may not enter into an agreement stating a solution contrary to 

the statutory limitation3ls. 

5. Exclusion of equalisation 

The family court has to take certain facts into account ex officio which can 

result in the partial or complete exclusion of the equalisation of pension 

benefits316. 

311 Sections 1304(a)(l)(4) and (5) of the RVO and 83(a)(l)(4) and (5) of the AVG . 

312 See table 6 of the official computing-quantity for the equalisation of pension 
expectancies in terms of the national pension insurance scheme. 

313 0,0002083 

314 See section 1587(f)(2) of the German Civil Code. 

315 Section 1587(0) of the German Civil Code. 

316 See section 1587(c)(l) of the German Civil Code: "gross inequity"; section 1587(c)(2) 
of the German Civil Code: "hinderance of accrual of own pension entitlements by 
the entitled party"; section 1587(c)(3) of the German Civil Code: "gross violation of 
maintenance duties during the subsistence of the marriage by the entitled party". See 
section 1587(1) to (3) of the German Civil Code for the identical reasons for 
exclusion in case of equalisation of pension expectations under the law of 
obligations. 
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To the extent that the obligation to equalise would be extremely 

inequitable, equalisation is not to be applied by the courts311. The court 

must also take every factor318 into account, which, in the opinion of the 

court, should not be disregarded319. The court must not, however, take 

facts into account merely on the grounds that they may have been relevant 

for the breakdown of the marriage. 

In cases where sufficient assets are available to provide for the financial 

security of both spouses, excessive protection or excess insurance must be 

avoided and the obligated party's means of livelihood must not be 

threatened. An equalisation of expectancies should not create an economic 

imbalance320. 

Besides extreme inequity based on economically relevant circumstances, 

other factors can limit or exclude the unlimited equalisation of pension 

expectancies. This is mainly the case where the breakdown of the marriage 

is the result of gross and prolonged misconduct by the entitled party 

alone321 . Even if the entitled party committed adultery and the obligated 

party finds the circumstances irreconcilable with a continuance of the 

marriage, these are insufficient grounds for a limitation or exclusion of the 

otherwise unlimited equalisation of pension expectancies322. All other 

factors which led to the breakdown of the marriage can be taken into 

consideration when determining the extent of limitation or the exclusion of 

the equalisation of pension expectancies under the above-mentioned 

hardship clause323. 

317 For the interpretation of "gross inequity" see OLG Miinchen FamRZ 1979, 310; BGH 
NJW 1981, 989; 1982, 2557; BGH NJW 1984, 302. 

318 Mainly the accrual of assets in the course of the marriage. 

319 BGH FamRZ 1988, 47. 

320 See OLG Miinchen FamRZ 1979, 310, BGH NJW 1981, 394, BGH NJW-RR 1989, 
134; OLG Celle NJW 1979, 1659; BGH NJW 1982, 989, 990. 

321 BVerfG NJW 1980. 692; BGH NJW 1983, 117; OLG Hamm FamRZ 1981, 473; 
OLG Zweibnicken NJW-RR 1987, 389; OLG Stuttgart FamRZ 1981, 1193; OLG 
Hamburg NJW 1982, 1823. 

322 OLG Karlsruhe FamRZ 1982, 79; BGH NJW 1983, 165; BGH NJW 1983, 824. 

323 BGH NJW 1983, 117 for more examples see BGH NJW 1983, 117; BGH NJW-RR 
1988, 898; BGH NJW 1983, 165; BGH NJW 1989, 1998. 
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Equalisation of anticipated pension benefits may be excluded further if the 

entitled party, during the marriage or subsequent to the divorce324, 

prevented the accrual of his or her own pension expectancies, by way of 

contingent intent or culpable neglect, or caused the forfeiture of such 

expectancies which would have had to be equalised, and by doing so 

caused the other party's obligation of equalisation to increase32S. 

Equalisation is further excluded in cases where the entitled party did not 

contribute to reasonable living expenses of the family326 for an extended 

period during the marriage327, thus violating a spouse's statutory duty to 

contribute. Note, however, that the violation must be gross and prolonged, 

which entails a particular disrespect of the family, and that the other 

spouse was forced into a situation of dire need32S. 

Although, in general, only those facts are taken into account which 

occurred during the marriage, it is also possible to evaluate future 

developments if they can be based on a strong presumption of proofU9• 

6. Equalisation under the law of obligations 

As mentioned in the previous paragraphs, it is not only possible to 

implement an equalisation of pension expectancies by means of 

equalisation under public law, but it is also possible to achieve or 

supplement the sharing of expectancies in terms of an equalisation under 

the law of obligations. On application by one of the spouses, the 

equalisation under the law of obligations is implemented in five statutory 

324 BGH NJW 1984, 2829, 2831; BGH NJW 1986, 1934. 

325 See BGH NJW 1985, 2024. 

326 See Sections 1360, 1360(a) of the RVO. 

327 OLG Celle FamRZ 1981, 576; OLG Bamberg FamRZ 1979, 522. 

328 See BGH NJW 1979, 1289; BVerfG NJW 1980, 692; BGH NJW 1986, 1934; OLG 
Bamberg FamRZ 1979, 522; BGH NJW-RR 1987, 578; BGH FamRZ 1987, 49. 

329 See BGH NJW 1981, 1733 BGH NJW-RR 1988, 1028; OLG Stuttgart FamRZ 1979, 
831; BGH NJW 1986, 1935. 
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cases330. If equalisation is not possible by splitting, quasi-splitting, de 

facto splitting, extended quasi-splitting or extended transfer or 

establishment of expectancies, equalisation under the law of obligations 

becomes possibleJ31. 

Contrary to the equalisation under public law, equalisation under the law 

of obligations does not create independent pension expectancies for the 

entitled party with a public pension insurance institution. The entitled 

party rather acquires a claim against the obligated party in the form of 

payment of a monthly pension332. 

The spouse whose anticipated pension benefits exceed those of the other 

spouse must pay half of the excess amount to the other spouseJ33. 

The payment of the monthly pension, however, can only be claimed when 

both spouses are already receiving a pension or as soon as the obligated 

party receives a pension and the other spouse has reached the age of 65 or 

330 See section 1587(t) of the German Civil Code; this is the case if the 
establishment/transfer of pension expectations to a national pension insurance 
scheme is not possible in terms of section 1587(b)(IIl)(l) or section 1587(b)(IV) of 
the German Civil Code; if expectations in terms of an employee pension scheme 
must be taken into account, which can still be forfeited at the time of the decision; if 
the family court made a decision in terms of equalisation under the law of 
obligations in terms of section 1587(0) of the German Civil Code; in case the 
entitled party would gain expectations in excess of the maximum amount in terms of 
sections 1304(a)(l)(4) of the RVO; 83(a)(l)(4) of the AVG; 96(a)(l)(3) of the RKnG. 
See also BVerfG NJW 1986, 1321; BGH NJW 1980, 396. 

331 Section 2 of the V AHRG. 

332 The pension equalisation claim is similar to a maintenance claim (see BT-Drucks. 
7/4361 S. 47). There are, however, several differences which allow for distinctions 
to be mentioned in comparison to a maintenance claim of spouses in terms of section 
1569 of the German Civil Code et seq. First of all, an equalisation claim, unlike a 
maintenance claim, is not terminated in case of a remarriage (see section 1586(1) of 
the German Civil Code). On the other hand, contrary to the duty to pay maintenance 
(see section 1586(b) of the German Civil Code), the obligation to pay equalisation 
moneys does not become the duty of the successors in case of the death of the 
obligated party. There will be, however, a duty to pay to the successors in terms of 
section 3(a) of the V AHRG by the pension insurance institution responsible for the 
payment of the equalisation moneys in terms of the law of obligations. Finally the 
claim under the law of obligations is dependent on the entitled party's need and the 
obligated party's ability to pay (except in case of section 1587(h) of the German 
Civil Code). 

333 Section 1587(g)(I)(l) of the German Civil Code. 
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is no longer capable of practising an acceptable gainful occupation in the 

forseeable future334. 

The claim to a monthly pension lapses with the death of either the 

obligated or the entitled party335. 

Normally, the obligated party has to pay a monthly pension to the entitled 

party in the case of equalisation under the law of obligations. The entitled 

party may, however, demand the assignment of part of the obligated 

party's rights to pension expectancies336. With this assignment, the entitled 

spouse becomes the holder of the assigned portion of the pension 

expectancy and acquires a claim to these expectancies vis-a-vis the pension 

insurance insitution. This possibility of assignment exists independently of 

statutory or contractual interdictions or restrictions337. 

If the entitled party's claim to monthly pensions is not yet due338, he is 

protected by statutory provisions339. With respect to the financial situation 

of the obligated party, the law provides for a subsidiary compensation for 

claims if it is appropriate. 

The amount of the compensation claim is determined by the current value 

of the equalisable expectancies340. The calculation of the compensation 

claim is based on the current value which would accrue to the pension 

expectancies from the time of divorce until the decision on the 

compensation claim. 

334 BSGE 30, 154; BSGE 14, 83; BSGE 43, 75. 

335 Section 1587(k)(II) of the German Civil Code; see also par. C. V .4, 5. 

336 Section 1587(i)(I) of the German Civil Code; The entitled party shall not only be able 
to levy general execution of the judgement or execution imposed on the debtor's 
immovable property (see section 704 et seq. of the Code of Civil Procedure) in case 
the obligated party refuses to pay, but shall also be able to claim pension 
expectancies from the pension insurance institution of the obligated spouse which 
have been compulsorily assigned without being subject to limitations on 
transferability or liability to distrain. 

337 See section 400 read together with section 850 et seq. of the German Code of Civil 
Procedure; sections 53, 54 of the SGB(I); section 399 of the German Civil Code. 

338 Section 1587(g)(I) of the German Civil Code. 

339 Section 1587(1) of the German Civil Code. 

340 Section 1587(g)(ll) of the German Civil Code. 
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Payment of the compensation can be demanded, however, only in the 

form of contributions to a national pension insurance scheme or to a 

private retirement pension or life-insurance fund. If contributions to a 

national pension insurance scheme are demanded, the value of this 

contribution is calculated in accordance with the capital sum which would 

be sufficient to establish pension expectancies with a national pension 

insurance scheme up to the current maximum value at the time of the 

court's decision on the compensation claim. 

~e exclusion of equalisation of pension expectancies under the law of 

obligations is regulated by certain statutory hardship clauses341 . 

Equalisation is excluded if the entitled party can afford to maintain himself 

by means of his income or his assets in accordance with his adequate 

standard of living and if the equalisation would mean an unfair hardship 

for the obligated party with regard to the economic situation of the 

spouses. 

7. 1 Possible changes on decisions regarding the equalisation of 

pension expectancies 

Under certain circumstances, it may become necessary to change or revise 

decisions which have become res judicata. 

Until December 1986, it was possible to amend decisions that had become 

non-appealable by applying the provisions on the proceedings of a new 

trial, provided for by the Code of Civil ProcedureJ42. Subsequent to the 

re-enactment of the V AHRG343, however, a new regulation was provided 

that allows for a correction if it is deemed that the decision is no longer in 

conformity with the actual and legal situation344• 

341 Section 1587(h) of the German Civil Code. 

342 Section 578 et seq. of the German Code of Civil Procedure; BGH NJW 1982, 1646. 

343 Which came into force on January 1, 1987. 

344 Section lO(a) of the VAHRG. 
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The original decision may be amended adequately by the court if the 

difference between the pension expectancies of the spouses as calculated at 

the time of the original decision differs from the calculation at the time of 

the amending judgement345. This situation can arise, for example, if the 

pension insurance institution changes its statutes, thus allowing for the 

avoidance of the equalisation under the law of obligations; if the 

information on which the original decision was based appears to have been 

incorrect; if the law on which this information was based changed in the 

meantime346; or in cases where a permanent civil servant retires early after 

the divorce347 as this usually results in a decreased time of service relevant 

to the calculation of pension rights. 

On the other hand, a request for alteration must not necessarily be based 

on one of the hardship rules348. Differing rules of taxation for the different 

pension expectancies, however, is not a sufficient reason349. In such a 

case, it will be for the legislature, and not the judiciary, to take remedial 

action in the field of tax law. 

If the requirements for an alteration are met, it is not necessary to place 

the new decision on the former basis. Accounting mistakes, or the 

incorrect application of the law, which were relevant for the original 

decision have to be corrected. Thus, it is possible to remedy mistakes 

based on the information supplied wrongly by a pension insurance 

institution, concerning the value and the validity of pension 

expectancies3so. The equalisation of pension expectancies must be 

calculated anew. Should the old decision be revised completely, the 

equalisation proceedings must be repeated, new information must be 

obtained, a new balance has to be drawn up and the new difference in 

expectancies must be calculated. 

345 Section lO(a)(l)(l) of the V AHRG. 

346 See for example the subsequent recognition of periods spent for the upbringing of 
children. 

347 BGH NJW-RR 1989,131. 

348 Of section 1587(c)(l) of the German Civil Code; BGH NJW 1989, 1999. 

349 Analagous to section lO(a)(l)(l) of the V AHRG. 

350 BGH NJW-RR 1989, 130. 
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V. Consequences and effects of equalisation 

1. Obligation to disclose 

In connection with the preparatory work for the equalisation of anticipated 

pension benefits and in connection with the equalisation proceedings, there 

is a variety of unilateral and multilateral obligations to disclose and duties 

to coordinate, which are binding on all parties. Those parties concerned 

are the parties to the divorce before and after the decision, the family 

court, the pension insurance institutions and surviving dependants. 

The spouses are obligated to provide each other and the family court with 

information on any pension expectancies and pension benefits already 

being paid out to them35t. For the purpose of calculating the equalisable 

expectancies, the court can obtain information on the type and value of 

pension expectancies from the competent authorities, pension insurance 

institutions, employers, insurance companies and other agencies35l. Within 

the framework of the equalisation under the law of obligations, both 

spouses are obligated to disclose particulars on income and assets353. 

When preparing a divorce case, especially when preparing an agreement 

on financial consequences, it may also be necessary to obtain information 

on the pension expectancies of the other spouse354• The law provides the 

spouses' attorneys with the right to obtain information on the other 

spouse's pension expectancies from pension insurance institutions355. 

However, the obligation to disclose can be limited to certain particulars356. 

351 Section 1587(e)(I) read together with section 1580 of the German Civil Code; BT
Drucks. 7/650 S. 163. 

352 Section 53(b)(II) of the FGG. This obligation to disclose is supplemented by section 
1(111) of the VAHRG. 

353 Section 1587(k)(I) read together with section 1580 of the German Civil Code. 

354 In accordance with section 1587(0) of the German Civil Code. 

355 Section 1304 of the RVO; section 83 of the AVG; section 96 of the RKnG. Second 
ordinance on the grant of informations on pensions to insured members of the 
national pension insurance scheme (Zweite Verordnung aber die Erteilung von 
Rentenauskanften an Versicherte der gesetzlichen Rentenversicherung 
Auskunftsverordnung), dated 5.8.1977, BGBl.I p. 1486. 

356 Section 1(1) of the Auskunftsverordnung. 
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2. Effects on the obligated party 

If the obligated party is already receiving pension payments in terms of an 

old-age pension, a pension for vocational disability, total incapacity or 

invalidity allowances when pension expectancies are transferred from one 

spouse to the other, there will be no reduction of these payments until the 

entitled party himself receives pension payments or a new event giving 

rise to pension payments occurs for him or her357. 

3. Effects on the entitled party 

If the entitled party is already receiving pension payments and in case 

equalisation has been implemented in terms of splitting or quasi-splitting, 

he or she will receive an increased pension payment from the first day of 

the month which follows the final decision of the family court. 

4. Death of the obligated party 

The death of the obligated party prior to the unappealability of the court 

decision is considered to be a termination of the substantive dispute. The 

equalisation of pension expectancies will not be executed. 

If the obligated party dies after the decision becomes unappealable, in 

principle no exclusion of the equalisation will follow358. The claim for 

equalisation can be enforced against the successors insofar as the obligated 

party was committed to pay contributions359. The personal liability of the 

heirs mainly concerns the duty to pay contributions to a national pension 

insurance institution. 

357 Equalisation in terms of section 1587(h)(II) of the German Civil Code. 

358 OLG Celle FamRZ 1979, 523; OLG Frankfurt FamRZ 1981, 474; BGH FamRZ 
1982, 473. 

359 Section 3(h)(l)(2) of the V AHRG; section 1587(e)(IV) of the German Civil Code; 
BGH NJW 1982, 1939; BGH NJW 1984, 2829. 
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The payment of a compensatory pension is excluded if the equalisation of 

pension expectancies was implemented under the law of obligations prior 

to the death of the obligated party360. 

S. Death of the entitled party 

Under certain circumstances, a claim to pension expectancies is 

extinguished with the death of the entitled party36t. If the decision on 

equalisation is still appealable, the claim is extinguished and the obligated 

party keeps all his pension expectancies uncurtailed. On the other hand, 

equalisation will be implemented if the decision has already beeome final 

and unappealable. 

Only under special circumstances will any detrimental consequences of 

equalisation already implemented be reversed. If the equalisation was 

implemented by splitting36l, quasi-splitting363 or extended quasi

splitting364, the reduction of the expectancies is reversed if the entitled 

party is deceased and did not already receive any payments from the 

expectancies awarded during the equalisation process. 

If the entitled party is predeceased, the equalisation of pension 

expectancies is regarded as non-existent365. If contributions have already 

been made in terms of the equalisation to a national pension insurance 

scheme, the pension insurance institution has to refund these contributions 

to the obligated party if no payments have been made to the entitled 

party366. Under the same circumstances, the institution must refund a 

360 This is the case under section 1587(t) of the German Civil Code and section 2 of the 
VAHRG. 

361 Section 1587(e)(II) of the German Civil Code; BT-Drucks. 7/650 p. 163; BT-Drucks. 
7/4361 p. 45. 

362 Section 1587(b)(I) of the German Civil Code. 

363 Section 1587(b)(II) of the German Civil Code. 

364 Section l(III) of the V AHRG. 

365 Sections 4(1), 10 of the V AHRG. 

366 Section 7 of the V AHRG. 
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capital sum which has been paid by the obligated party to avoid reduction 

of his expectancies367. 

Should the deceased entitled party have already received payments through 

splitting368, quasi-splitting369 or extended quasi splitting370 which did not 

exceed two annual amounts of the pension benefits calculated on the level 

of performance at the time of his death, a reduction of the obligated 

party's pension expectancies is cancelled but having regard to the pensions 

already paid to the entitled party371. The equalisation of pension 

expectancies is regarded as only partially executed. The obligated party 

will receive his full pension benefits in the future if the payments to the 

entitled party are compensated for372. 

The equalisation of pension expectancies in terms of equalisation under the 

law of obligations is not implemented if the entitled party dies373. Claims 

for performance and damages for non-performance in the past, however, 

shall remain in force374. 

VI. Pension entitlements not subject to equalisation 

As already pointed out at the beginning of this chapter, pension 

expectancies not subject to equalisation are initially those which did not 

accrue during the course of the marriage. If a pension expectancy 

materialised after the divorce, it is not regarded as an equalisable 

expectancy in terms of the Versorgungsausgleich. This is also the case 

when time periods, which are regarded as allowable, do not fall in the 

time frame of the marriage. Retroactive payment of contributions to a 

national pension insurance scheme, for example, will not be taken into 

367 Section 8 of the V AHRG. 

368 Section 1587(h)(I) of the German Civil Code. 

369 Section 1587(h)(II) of the German Civil Code. 

370 Section 1 (III) of the V AHRG. 

371 Sections 4(11), 10 of the V AHRG. 

372 See also sections 7, 8 of the V AHRG. 

373 Section 1587(k)(Il)(l) of the German Civil Code. 

374 See section 1587(k)(II) read together with section 1586(11) of the German Civil Code. 
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account by the Versorgungsausgleich, even if they are remitted 

subsequently for time periods during the marriage375. The so-called 

"within-principle"376 prevails: The contributions have to be made for time 

periods during the subsistence of the marriage. This within-principle is 

valid for retrospective payments of voluntary as well as compulsory 

contributions. On the other hand, contributions made during the marriage 

for time periods prior to the commencement of the marriage are to be 

taken into account377. 

If a permanent civil servant is retired before the marriage, periods of 

service recognised for pension rights may not be calculated. In this case, 

there are no pension expectancies which would have accumulated in the 

course of the marriage. 

In addition, those expectancies are excluded from the 

Versorgungsausgleich which were not gained by means of the spouses' 

assets or by means of joint effort378. Thus, pension expectancies gained 

with the help of assets from third parties will not be equalised379. 

VII. Contractual agreements 

There are legal provisions that offer parties the possibility of entering into 

agreements on the equalisation of pension expectancies. In a matrimonial 

property agreement (antenuptial or postnuptial), spouses can explicitly 

exclude the equalisation to the full extent380. An agreement can also be 

375 BGH NJW 1985, 2024. 

376 "In-Prinzip". 

377 BGHZ 81, 196 = NJW 1982, 102; BGH NJW 1985, 2024. 

378 Section 1587(1)(2) of the German Civil Code. 

379 BGH FamRZ 1983, 262; BGH NJW 1983, 875; BGH NJW 1984, 1542; BGH 
FamRZ 1987, 48; further examples BGH FamRZ 1988, 488 BGH NJW-RR 1988, 
580 OLG Diisseldorf FamRZ 1979, 595 OLG Bremen FamRZ 1980, 267; OLG 
Schleswig FamRZ 1982, 1218; capital-sum life insurances and capital-sum life 
insurances with the option to choose pension payments are subject to the equalisation 
of pension expectancies only if the option was already exercised in favour of pension 
payments by the time the divorce action became pending. See BGHZ 88, 386 = 
NJW 1984, 299. 

380 Section 1408(11) of the German Civil Code. 
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entered into with respect to the pending divorce. In this case, however, it 

is necessary for the spouses to obtain judicial permission3st. 

By introducing these possibilities of disposition, legislators realised that it 

is not possible to enforce solidarity between the spouses and that the rather 

rigid rules on Versorgungsausgleich, orientated towards the average case, 

may need to be revised in the individual case. 

If the parties to a divorce consider the option of excluding equalisation of 

pension expectancies, the entitled spouse most definitely runs the risk of 

losing every chance of retaining entitlements for pension expectancies 

from the other spouse as well as any security for old-age provided for by 

the Versorgungsausgleich382. Besides this disadvantage, exclusion of 

equalisation of pension expectancies results in a matrimonial property 

regime out of community of property383 unless only the equalisation of 

pension expectancies is explicitly excluded by the spouses. 

Agreements as provided for by the law384 are advisable if equalisation of 

pension expectancies were to result in inadequate provisions for old-age, if 

the entitled party is sufficiently safeguarded against hardships of old-age 

or if the pension expectancies of the obligated party would be reduced 

excessively. 

Because the interests of the parties to a divorce may differ substantially 

from case to case, and are nearly always complex, it is impossible to 

enumerate all possible advantages and disadvantages of agreements on 

equalisation of pension expectancies38S. Decisive are the particular 

circumstances of the individual case. It is essential for the attorney 

representing a party to a divorce to ascertain these circumstances and to 

advise the spouse accordingly on the possible contents of an agreement. In 

this context, it can be stated that agreements entered into in terms of a 

381 Section 1587(0) of the German Civil Code. 

382 By way of agreement in terms of section 1408(11) of the German Civil Code. 

383 Section 1414 of the German Civil Code. 

384 See section 1587(0) of the German Civil Code. 

385 W. Naegele, Der Versorgungsausgleich: Grundlagen. Probleme. 
Disoositionsmoglichkeiten, 131. 
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matrimonial contract, totally excluding equalisation386, create a rather 

unpredictable risk. 

Agreements often conceal risks, making a lack of necessary balance 

difficult to detect. Under certain circumstances, it is possible that the 

"stronger" spouse, who receives better advice, is able to dictate an 

agreement which at the first glance appears to be equitable to the other 

party. 

1. Agreements before or after marriage 

In a matrimonial property agreement, the spouses may explicitly exclude 

the equalisation of pension expectancies387. This agreement has to be in 

writing. The law stipulates that both parties have to sign the agreement in 

the presence of a notary public388. However, it is not necessary that both 

parties appear in person. They can be represented by an authorised person. 

The agreement can be entered into before or after the date of marriage. 

The parties may enter into such an agreement even if they have already 

decided to get divorced389. Such an agreement is also possible when the 

parties have separated prior to the divorce390. 

The matrimonial agreement is only valid, however, if it does not violate 

principles of public order and is not contra bonos mores391. The law 

provides for a special invalidity clause392. The exclusion of 

Versorgungsausgleich by the parties is invalid if an action for divorce is 

instituted within one year of the execution of the agreement. This time 

limit constitutes a period of non-negotiability and a condition of 

dissolution for the agreement. The period of one year starts at the 

celebration of marriage, at the earliest. The service of the duly signed 

386 Section 1408(11)(1) of the German Civil Code. 

387 Section 1408(11)(1) of the German Civil Code. 

388 Section 1410 of the German Civil Code. 

389 BVerfG NJW 1987, 179; BGH NJW 1987, 322. 

390 Section 1408(11)(1) of the German Civil Code. 

391 OLG Kassel Rpfleger 1978, 343; OLG Koln FamRZ 1981, 1087. 

392 Section 1408(11)(2) of the German Civil Code. 
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summons for divorce is relevant for the determination of the end of the 

stipulated term393. If the exclusion of the equalisation of pension 

expectancies is inoperative, community of accrued gains comes into 

operation again. 

According to the wording of the law, only the total exclusion of 

equalisation of pension expectancies seems possible. Prevailing scholarly 

opinion assumes, however, that modifications or partial exclusions are also 

possible394. It would be invalid, however, to include expectancies gained 

before the commencement of the marriage395. 

If the spouses exclude the equalisation of pension expectancies, the 

marriage will be out of community of property by operation of law396. 

This consequence is in many cases not taken into account and often not 

desired. There will be no change of the matrimonial property regime, 

however, if the Versorgungsausgleich is only modified. It is always 

advisable for the parties to enter into an agreement which specifically 

regulates the matrimonial property regime at the same time as the 

equalisation of pension expectancies. Such an agreement can stipulate, for 

example, that the statutory matrimonial property regime should not be 

affected by the modification or exclusion of the equalisation of pension 

benefits. 

2. Agreements in connection with divorce 

In principle, agreements as provided for by law397 are only possible "in 

connection with" the divorce, or in other words, when the divorce case is 

pending. The general view, however, is that agreements are also possible 

if the spouses seriously intend to get divorced or are seriously considering 

393 See also BGH NJW 1986, 2318. 

394 BGH NJW 1986, 2316. For example: the reservation of the right to cancel; exclusion 
under certain conditions; reduction of the relevant time of duration of the marriage; 
exclusion for the future; limitation of equalisation to expectancies in terms of a 
national pension institution scheme and exclusion of expectancies gained under the 
employee pension insurance scheme. 

395 OLG Koblenz FamRZ 1986, 273. 

396 Section 1414 of the German Ci vii Code. 

397 Under section 1587(0) of the German Civil Code. 
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divorce398. Thus, it is assumed that the wording "in connection with" has 

to be understood in a fairly broad sense. Furthermore, agreements can be 

made after the divorce, if a decision on the equalisation of pension 

expectancies has not yet been made399. 

The question whether an agreement can also be concluded after the 

decision has become unappealable calls for some elaboration. In principle, 

an agreement must be entered into prior to the unappealability of the 

decision on the Versorgungsausgleich. It is possible, however, to agree on 

the future implementation of equalisation of pension expectancies under 

the law of obligations400. It is also possible to enter into an agreement if 

the obligated party has been ordered to pay contributions to a national 

pension insurance scheme40•. 

For the protection of both spouses, the agreement requires authorisation by 

the family court402• This restriction of the contractual freedom of the 

spouses is justified by a reference to the need for social security of the 

economically weaker spouse403. This legislative purpose is also relevant 

for the court which has to decide on the authorisation. All performances 

by the obligated party in terms of the agreement must be taken into 

account. The efforts on the part of the obligated spouse, considered 

individually or as a whole, must be effective enough to achieve the aim of 

social security of the economically weaker spouse. It is not necessary for 

the court to apply exaggerated requirements. In practice, non approval is 

398 F. Becker, Versorgungsausgleichsvertnige, 330ff; OLG Frankfurt FamRZ 1983, 610; 
Langenfeld, "Notarielle Scheidungsvereinbarungen iiber den Versorgungsausgleich", 
DNotZ 1983, 142. 

399 Until the unappealability of the decision on the equalisation of pension expectancies. 
See also BGH NJW 1982, 1464; OLG Diisseldorf FamRZ 1981, 285. 

400 Only in case the requirements of section 1587(0) of the German Civil Code are 
fulfilled. 

401 BayObLG NJW 1981, 1519. 

402 Section 1587(0)(11)(3) of the German Civil Code; section 64(k)(III) of the FGG; 
section 23(b)(D(7) of the GVG; section 621(1)(6) of the German Code of Civil 
Procedure; BGH NJW 1987, 1779; Zimmermann-Bekker, "Versorgungsausgleichs
Vertriige in der neueren Rechtsprechung - eine Bestandsaufnahme", FamRZ 1983, 
lff. BVerfGE 60, 329 = NJW 1982, 2365; BGH FamRZ 1982, 473. 

403 OLG DiisseldorfFamRZ 1981, 285; BGH NJW 1982, 1463. 
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the exception404• The other financial consequences of divorce, in particular 

maintenance and sharing of assets will also be considered, and, as a result, 

court authorisation will only be withheld if the entitled party will not 

receive enough to provide for the occurrence of old-age or vocational 

disability or if the equalisation does not seem equitable and just405. 

The performances agreed upon by the parties must represent an adequate 

compensation406. For the assessment of adequacy, it is necessary to 

examine whether the parties computed the value of the equalisation claim 

sufficiently and whether the performance by the obligated party will entitle 

the other spouse to a claim which adequately compensates for the loss in 

social security. The smaller the loss in security, the more generous the 

assessment can be407. 

Should authorisation be denied, the statutory provisions on the equalisation 

of pension expectancies will apply. However, it is possible for the spouses 

to enter into a new agreement before a court decision becomes 

unappealable. 

IX. Conclusions 

Equalisation of pension expectancies in Germany is regulated by various 

statutes in the most detailed manner possible408. These include not only 

numerous provisions on procedural matters, relevant pension expectancies 

and the implementation of equalisation, but there are also statutory 

provisions on the consequences of equalisation and the agreements which 

the parties may conclude. Although the rules, especially the different 

formulae, seem to be very complicated and complex and difficult to apply, 

even for a qualified German lawyer, it is submitted that the system has 

been proven to work efficiently for the past fifteen years. However, the 

particular expertise exhibited by the special German family courts and the 

specialisation of attorneys in family law must be considered to have been 

404 OLG Karlsruhe FamRZ 1982, 395. 

405 Section 1587(0)(11)(4) of the German Civil Code. 

406 Section 1587(0)(11)(4) of the German Civil Code. 

407 OLG Diisseldorf FamRZ 1981, 285. 

408 Fick, op.cit. (fn.96), 82. 
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an essential condition for the successful implementation of the German 

family law reform regarding accrual sharing, and, more specifically, the 

equalisation of pension expectancies. 

In simplified terms, it is the spouse with the smaller value in pension 

expectancies who will gain half of the excess from the other party in case 

of divorce. How those expectancies and what kind of expectancies are 

evaluated, depends largely on the rules of the respective pension fund and 

the detailed statutory provisions discussed above. 

Of utmost importance is that German family courts have to decide on 

equalisation of pension expectancies ex officio, that equalisation of 

expectancies is completely independent of any chosen or statutory 

matrimonial property regime, that expectancies are usually transferred 

automatically from the obligated party's account with a pension insurance 

institution to an account of the entitled spouse, and that the entitled spouse 

will, in the majority of divorce cases, receive his or her own pension 

expectancies which will have accrued in form of payable benefits at the 

time of the event giving rise to pension. 

It is also important to note that the German legislature found it very 

important to stress the relevancy of the duration of the marriage when 

formulating the different methods of equalisation. Only those expectancies 

will be equalised which were established or upheld during the subsistence 

of the marriage. 

When formulating the statutory provisions on Versorgungsa.usgleich, the 

legislators did not leave it to the courts to decide on the limitations, 

exclusion and possible changes of equalisation of pension expectancies at a 

later stage. These elements, together with contractual agreements on 

equalisation, are stipulated in detail in the Versorgungsausgleich. By 

introducing the particular provisions, legislators obviously sought to 

achieve the maximum equity and justness possible. 

82 



D. Equalisation of pension benefits as applied in South Africa 

I. Pension entitlements subject to equalisation 

1. The nature of pension interests 

At this stage, it is important to reflect briefly on the nature of pension 

interests in South Africa in order to establish whether and how a divorced 

spouse may share in the pension benefits of the former spouse. For the 

purpose of this thesis and in accordance with the definition given by 

section 1(1) of the Divorce Act, 1979 read together with section 1 of the 

Pension Funds Act, 1956, the term "pension" and accordingly "pension 

interest" will be used only in the narrow sense of recurring or lumpsum 

payments to a member or his dependants by a pension fund409. 

Organised pension benefits were introduced in South Africa by the British, 

with the first pensions being paid out to field comets in 1g37410. Since 

then, there have been a large variety of pensions instituted by the State for 

the disabled and elderly. In 1956, the Pension Fund Act was passed, 

which laid down the regulations for those private funds that were in 

operation or to be established. 

It has been submitted that pension interests originate ex contractu and that 

the relationship between the member and the pension fund is based on 

contract because pension interests are almost invariably related to the 

agreements made in terms of employment411. The view taken here, 

however, is to describe pension interests as statutory interests. A 

relationship can only be regarded as contractual when based on consensus. 

Pension fund rules, however, do not derive their binding force from the 

consensus between the employee and the employer but ex lege. The 

relationship between the member and the fund is governed by statutory 

409 See the definition in section 1 of the Pensions Funds Act 24 of 1956. 

4l0 J.M. Priday, An Evaluation of the Appropriatness of Pension and Provident Funds in 
South Africa, 1. 

411 Ellis, "The Nature of Pension Interests", 1985 Obiter, 101-104. (Hereafter referred to 
as "Pension Interests"). 
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provisions and the rules of the fund. The relevant legislation4ll does not 

require consensus to bind a party to the agreement, articles or rules. 

The rationale for the traditional argument in South African law that, prior 

to the accrual of a member's pension benefit, the pension expectancies are 

not regarded as an asset in his estate but merely a nuda spes413 was as 

follows. Before the contingency occurs that will result in payments to the 

member, the benefit is frozen and the member's interest is neither 

realisable nor even precisely definable414. Until the event occurs that will 

render the pension benefit payable, the member may not reduce, cede, 

pledge or hypothecate the benefit415. Only tangible assets, such as property 

and capital that form part of a person's estate at the relevant time and can 

be evaluated on an immediate basis, are counted as property416. Even 

before the legal changes in 1989, however, it had been suggested that, 

until the contingency rendering the pension benefit payable occurred, the 

member may be described as holding a conditionaljus in personam411. 

Section 1 (1) of the Divorce Act, 1979, as amended by the Divorce 

Amendment Act of 1989, defines pension interests as benefits to which a 

member of a pension fund would have been entitled according to the rules 

of that fund if his membership of the fund had been terminated on the date 

of the divorce. In order to comprehend the meaning of a pension interest 

and in order to be able to explain the amount to be equalised, it is 

necessary to emphasise the difference between the various pension fund 

systems. 

4ll See section 13 of the Pension Funds Act, 1956. 

413 See also par. A.1.8. 

414 Ellis, op.cit. (fn.411), 101. South African Law Commission, Report 1986, op.cit. 
(fn.8), 11-12. 

415 Section 37(A) of the Pension Funds Act 24 of 1956; South African Law Commission, 
Report 1986, op.cit. (fn. 7), 11. 

416 J. Sinclair, An Introduction, op.cit. (fn.151), 69. 

417 Ellis, "Pension Interests", op.cit. (fn.411), 104; 
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2. Classification of pension funds 

The Divorce Act, 1979, defines "pension fund" merely by referring to 

section 1(1) of the Pension Funds Act, 1956, irrespective of whether the 

provisions of that Act apply to the pension fund or not. In order to give a 

comprehensive overview, and because the Pension Funds Act, 1956 partly 

lumps certain funds together, it is also necessary to explain the 

classification and terms provided by the Income Tax Act, 1962, even 

though these stipulations are not explicitly mentioned either in the Pension 

Funds Act, 1956, nor in section 1(1) of the Divorce Act, 1979. 

South African legislation makes provisions for a wide variety of funds 

offering pensions and pension-related benefits. Thus, the Income Tax Act, 

1962 distinguishes between five different types of funds418 while the 

Pension Funds Act, 24 of 1956 in contrast does not distinguish between 

pension, provident, and retirement funds419, and does not apply to benefit 

funds. In the administration of this Act it was found convenient to lump 

Pension, Provident and Retirement Annuity Funds together, and then to 

subdivide them according to other characteristics. Moreover, many 

variations are found under each of these categories. None of these 

classifications are all-embracing: the classification in terms of the Income 

Tax Act, 1962, is aimed at tax control while the classification of funds 

under the Pension Funds Act, 1956, is aimed at structural control. 

Every pension scheme has three basic components: the member4l0, the 

fund4ll and the beneficiary4ll. The history of every scheme may be 

4l8 As separately defined in section 1 of the Income Tax Act, 58 of 1962. 

419 These funds fall under the definition of "pension fund organisation" in section 1(1) of 
the Pension Funds Act, 1956. 

420 Although everyone can become a member of a pension scheme it is mostly employees 
and within that group more husbands than wives who are members of pension 
schemes see South African Law Commission, First Reoort of the Interdepartemental 
Committee of Inquiries Into Certain Specific Pension Matters, par 2.9, (hereafter 
referred to as First Reoort; South African Law Commission, Reoort 1986, 7, op.cit. 
(fn.7). 

421 "Fund" and "pension fund" are defined in section 1(1) of the Pension Fund Act, 
1956. 

4ll When the defreezing contingency occurs, payments are made to the beneficiary (the 
member, the dependants of the member or nominees in accordance with the rules of 
the fund). 
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divided into two main phases: the contribution phase423 and the payment 

phase. The latter commences when a defreezing contingency424 occurs. 

a) The Income Tax Act, 58 of 1962 

aa) Pension funds 

"Pension funds endeavour to provide employees with some protection 

against the major risks of life - living too long, dying too soon or 

becoming disabled". It therefore follows that membership of a pension 

fund must be a vital element of every employee's personal financial 

planning42S. 

A pension fund is a fund that is established by an employer to help his 

employees plan for their retirement. It is defined as an arrangement 

whereby an employer can provide for employees' retirement benefits in 

recognition of their service to the company426. This is often a compulsory 

condition of employment427, to ensure that an employer will not need to be 

responsible for his employees at times when they are no longer productive 

for his benefit428, Pension funds may also be established by public 

institutions, or on an industry or union basis, if desired. The rules are 

similar to those of a private pension fund. 

423 Contributions to a pension fund normally come from the member and his employer; 
see South African Law Commission, Report 1986, 9, op.cit. (fn.7); concerning the 
payment of contributions see O'Hanrahan, "Pension Law Changes", 2 (1985) Vitae, 
706. 

424 South African Law Commission, First Report, par 3.9, op.cit. (fn.420) . This term is 
used by the Interdepartmental Committee to signify the event which makes the 
benefits of the scheme available. Usually this event is the retirement or death of the 
member but also rules of funds provide for the refunding of a member's ontributions 
on resignation or dismissal. Defreezing contingencies are defined in the rules of a 
fund. Divorce is not regarded as a defreezing contingency under present laws. 

425 Kaplan, "Pension Funds - The Member's Perspective", 1985 Journal of the Institute 
of Personnel Management, 6; Priday, op.cit. (fn.410), 3. 

426 Lambrechts, Problems and Possible Solutions Facing the South African Pension 
Industry During the Next Decade, 2. 

427 Section l(l)(vi)(b) of the Pension Fund Act, 1956. 

428 Priday, op.cit. (fn.410), 34. 
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The idea of a pension fund has been found to be partly paternalistic and 

partly to protect the interests of the employer429• 

A pension fund is governed by a set of rules which dictate the benefits 

available, the contributions to be made, the nature of the trustees as well 

as other administrative and financial factors. A pension fund can either be 

self-administered or administered by an insurance company430. A self

administered fund must comply with certain statutory regulations431 which 

also apply to insured funds432. 

A pension fund is generally financed by both employee and employer 

contributions alike. Each party contributes a certain percentage of the 

salary or wage of the employee to the fund. The percentage is determined 

by the rules of the fund and varies by company and by fund433. An 

employee usually pays a certain percentage of his salary into the pension 

fund. The balance of the contributions are used to buy assets that will 

hopefully increase in value and pay interest/dividends that can be 

reinvested by the fund434. 

In terms of the agreement, the employer normally undertakes to pay the 

employee a pension upon retirement from active service due to old-age, on 

condition that the employee remains in the other party's employ until the 

flexible retirement age stipulated by the rules is reached. The pension is 

usually a joint life pension and is payable until the employee's death. 

Thereafter, a so-called widow's portion is paid to the member's wife until 

her death, or to his minor children43s. The amount of the pension is based 

on the final salary and the number of years of employment with that 

particular employer. The formulae differ from about 1.5% - 2% of the 

end salary multiplied by the years of employment. A pension fund often 

429 Priday, op.cit. (fn.410), 34. 

430 A so-called •insured fund•. 

431 Priday, op.cit. (fn.410), 35. 

432 Despite the fact that these are governed by the Insurance Act. 

433 Sanlam, Pension Benefits in South Africa. 

434 See also section 19(l)(a)(g) of the Pension Funds Act, 1956. 

435 See section l of the Pension Funds Act, 1956 for the definition of member and 
dependant. See also section 1 of the Government Service Pension Act, 1973. 
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provides group life cover, disability income insurance, medical assistance 

and accident insurance43'. 

If the employee dies or leaves the employment prior to retirement age, his 

membership ceases and pension promises as such lapse. In such cases, the 

employer undertakes to refund all contributions made by the employee 

plus a certain compound interest per annum437• Any other benefits, apart 

from pension proper and the refund of contributions, are only payable at 

the discretion of the pension fund trustees. Often, they arise out of 

collateral life or disability insurance coverage438. 

bb) Provident funds 

The only statutory definition of a provident fund is found in the Income 

Tax Act, 1962439. A provident fund may be established by an employer 

for the same reasons as a pension fund, and under the same conditions. 

However, as in the case of pension funds, employers are not the only 

bodies that can establish provident funds. There are provident funds that 

are controlled by various governing parties in different industries as well 

as by unions. 

The major difference between a pension fund and a provident fund is the 

method of payment upon retirement. The provident fund pays out a lump 

436 Sanlam, op.cit. (fn.433), 5. The premium for such insurance is paid directly from the 
contributions received to the insurance company that provides the cover. 

437 On retirement from a pension fund, at the designated retirement age, a worker is 
usually entitled to commute one third of his share of the fund as a cash lumpsum, 
with the balance being paid as an annuity over the rest of his life, and possibly the 
lives of his dependants. The provisions relating to benefits payable in the event of 
the resignation of a member prior to retirement are largely determined by the rules 
of the respective funds. Often the rules allow for a payment of a lumpsum and a 
reduced pension to be paid to the employee.Alternatives include a lumpsum or 
pension payment only. On resignation from a fund, an employee usually receives a 
return of his contributions to the fund together with interest, currently at between 6 
and 10%, although there are a number of funds which pay decidedly less. Certain 
funds ( + /- 40 % ) may, however, alow a return of both employer and employee 
contributions with interest· (See Sanlam, op.cit. (fn.438), 4). On retirement from a 
provident fund, a worker receives his full share of the fund as a lumpsum payment. 

438 The rules of a private pension fund are not available to the public. The details referred 
to are normally included in their rules or in regulations in terms of section 17 of the 
Government Service Pension Act, 1973. See also South African Law Commission, 
Investigation 1984, 16. 

439 Priday, op.cit. (fn.410), 36. 
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sum only while a pension fund pays out a lump sum of up to one third of 

the total benefit plus a pension, or only a pension440. 

cc) Retirement annuity funds 

A retirement annuity is a permanent, bona fide fund established for the 

sole purpose of providing life annuities for the members of the fund or 

annuities for the widow, children and other persons. The rules of the fund 

must provide that no more than one-third of the total value of any 

annuities, to which any person becomes entitled, may be commuted for a 

single payment44t. 

In the case of retirement annuity funds, section 1 of the Income Tax Act, 

58 of 1962, provides inter alia that a member who discontinues his 

contribitions prematurely shall be entitled to an annuity payable only from 

the date on which he would have become entitled to the payment of an 

annuity if he had continued his contributions. This annuity is determined 

in relation to his actual contributions. The definition further provides that 

no member's rights to benefits shall be capable of being surrendered, 

commutated, assigned or pledged. A retirement annuity, therefore, does 

not have a resignation value as in the case of pension and provident funds. 

An amount comparable with the resignation value of a pension, however, 

could be obtained if it were specified in the case of retirement annuities 

that the accumulated pension interest equals the member's contributions to 

such a retirement annuity fund plus interest at a fixed rate442• 

dd) Benefit Funds 

Benefit funds are funds other than pension funds, provident funds or 

retirement annuity funds which, in respect of the year of assessment in 

question, are bona fide funds established for the purpose of providing 

440 See South African Law Commission, Reoort 1986, 6, op.cit. (fn.7). A second 
difference between the two types of funds is that in the case of an insured provident 
fund, the fund only has to hold 33 % of its assets in prescribed assets, whereas a 
pension fund (and also a self-administered provident fund) is required to hold 53 % 
of its assets in prescribed assets; see South African Law Commission, First Reoort, 
39, op.cit. (fn.420). 

44l See section 1 of the Income Tax Act, 1962 for details. 

442 South African Law Commission, Report 1986, op.cit. (fn. 7), 66. 
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sickness, accident or unemployment benefits for its members and other 

persons443. 

b) The Pension Funds Act, 24 of 1956 

aa) Official funds 

Official funds are funds which have been established by special laws for 

employees of the State and certain parastatal institutions. The relevant 

laws are administered by the Department of Social Welfare and Pensions, 

except insofar as the law relating to funds established for employees of the 

South African Railways and Harbours Administration is administered by 

that Administration. Official Funds' moneys are invested in government 

securities as well as in securities of other bodies and institutions in the 

public sector. 

bb) Self administered funds 

Self administered funds are funds, including retirement annuity funds, the 

moneys of which are invested in bodies and institutions in the public and 

private sectors of the economy and to which all the provisions of the 

Pension Funds Act, 1956 apply. 

cc) Underwritten funds 

Underwritten funds are funds, including retirement annuity funds, which 

contain no assets other than insurance policies and which, for that reason, 

can be exempted from some of the provisions of the Pension Funds Act, 

1956. 

dd) State.-controlled funds 

State-controlled funds are funds, other than official funds and largely 

funds of local authorities, over which control of the same order as that 

laid down by the Pension Funds Act, 1956 is exercised under another law 

443 See section 1 of the Income Tax Act, 1962. 
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or ordinance, and which can therefore be exempted from the provisions of 

the former Act. 

ee) Industrial Funds 

Industrial funds are funds established by agreements published in terms of 

section 48 of the Industrial Conciliation Act 28 of 1956, the operation of 

which is controlled by the provisions set forth in those agreements. Such 

funds are generally exempted from the provisions of the Pension Funds 

Act, 1956, except to the extent that they must furnish certain statistical 

information to the Registrar of Pension Funds. 

ee) Foreign funds 

Foreign funds are funds, the head offices of which or the head offices of 

the employer who participated in the fund, are located outside the 

Republic. Such funds are exempt from the provisions of the Pension 

Funds Act, 1956, except to the extent that they must furnish security for 

the payment of benefits which may become payable to South African 

citizens residing in the Republic. 

3. Conclusions 

As far as accumulated pension interests are concerned, the South African 

Law Commission, when concluding its investigation into the possibility of 

making provision for a divorced woman to share in the pension benefits of 

her former husband, considered that it was impossible to lay down a single 

formula for the quantification of equalisable pension interests that would 

be equitable and just for every marriage, especially since each marriage 

has its own peculiar circumstances that might play a role in this regard. 

The Commission was also of the opinion that there should be no radical 

intervention in the existing law of pensions for the present, that the 

amount available for division should be readily ascertainable, that the 

amount should not exceed the member-spouse's means and that a future 

spouse or future spouses should be prejudiced as little as possible444• 

444 South African Law Commission, Report 1986, 65, 66, op.cit. (fn.7). 
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These requirements were thought to be met by defining the pension 

interest with reference to the amount the member-spouse would be entitled 

to on account of his resignation445. 

Following these considerations, section 1(1) of the Divorce Act, 1979 

determines the amount of a spouse's pension interest accordingly. 

If the spouse is a member of a pension fund (other than a retirement 

annuity fund), his pension interest is the "benefits" to which he would 

have been entitled if he had resigned from his office on the date of the 

divorce. If, on the other hand, he is a member of a retirement annuity 

fund, his pension interest is equal to the amount of all his contributions to 

the fund up to the date of the divorce, plus interest on those contributions. 

The interest is limited to annual simple interest calculated at the rate of 

interest which, at the date of the divorce, is the rate prescribed by the 

Minister of Justice in terms of section 1 (2) of the Prescribed Rate of 

Interest Act 55 of 1975446. According to the provisions in the Divorce 

Act, 1979, however, some amounts must be subtracted from the amount 

of a spouse's pension interest447. 

Contrary to the equalisation of pension benefits under German law, it is 

not possible to describe the various methods for computing the amount of 

benefits to be equalised because, unlike the German system, South African 

law does not furnish any statutory provisions. 

Although this paragraph described a large variety of pension funds as 

defined by the Pension Funds Act, 1956 and the Income Tax Act, 1962, it 

was not possible to present an overview of how repayments are calculated 

445 South African Law Commission, Report 1986, 66, op.cit. (fn.7). 

446 Presumably, "annual simple interest" means that the interest is to be calculated, not 
on each separate contribution which may have been made at monthly intervals, but 
on all the contributions which accumulated each year since the time that the spouse 
became a member of the retirement annuity fund. In the expression "total amount of 
annual simple interest" the word "annual" clearly refers to something other than the 
fact that rates of interest are usually expressed with reference to the percentage of 
interest which is payable per annum. 

447 Any amount of his pension interest which in a previous divorce was by virtue of 
section 7(7)(a) awarded to another party (section 7(7)(b)(i) of the Divorce Act, 
1979; or any amount of his pension interest which in a previous divorce was taken 
into account in favour of another party for the purposes of a divorce settlement 
(section 7(7)(b)(ii) of the Divorce Act, 1979). 
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in the case of retirement or resignation. This is largely dependent on the 

fact that the above-mentioned Acts do not regulate such repayments, and 

only the different rules of the respective funds cover that matter. To 

examine a vast number of rules and procedures of individual funds, 

however, would clearly go beyond the scope of this thesis and would also 

not serve its purpose. 

The Pension Funds Act, 1956, which is the relevant Act in terms of 

section 1(1) of the Divorce Act, 1979, only deals with the registration and 

incorporation of pension funds448, the manner of administration and 

powers of registered funds449, the documents to be deposited with the 

Registrar450 and the enquiries by the Registrar451 and related matters. 

When calculating the pension interests to be equalised, the courts have to 

examine the respective pension fund rules and calculate the amount of 

benefits to which a party to a divorce, as a member of that pension fund, 

would have been entitled according to the rules of the fund if his 

membership of the fund had been terminated on the date of the divorce 

following his resignation from his office452. Problems arise, however, if 

pension fund rules do not specify how benefits are to be to calculated in 

the case of resignation or do not contain any provisions for resignation 

whatever. 

II. Implementation of equalisation 

The South African Law Commission was of the opinion that if the 

accumulated pension interest would be regarded as an asset, it should be 

capable of being divided according to the parties' matrimonial property 

448 See chapter II of the Pension Funds Act, 1956. 

449 Chapter III of the Pension Funds Act, 1956. 

450 Chapter IV of the Pension Funds Act, 1956. 

451 Chapter V of the Pension Funds Act, 1956. 

452 See section l(l)(a) of the Divorce Act, 1979. 
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regime, just like any other asset453; in the case of a marriage in community 

of property: in equal shares; in the case of a marriage out of community of 

property subject to the accrual regime: according to the accrual; in the 

case of a marriage out of community of property and of profit and loss: 

absolute separation454. In the case of absolute separation of property and 

profit and loss the court would, however, under certain circumstances, be 

empowered by section 7(3) of the Divorce Act, 70 of 1979 to order the 

equitable and just division of assets of marriages entered into before 1 

November 1984455. 

In accordance with these considerations, section 7(7) of the Divorce Act, 

1979, which was inserted by section 2 of the Divorce Amendment Act 7 

of 1989456, provides that the pension interest of a party shall be part of his 

estate when the patrimonial benefits are to be determined, to which the 

parties to a divorce action may be entitled. Furthermore, a court granting 

a decree of divorce may order that a portion of a party's pension interest 

be paid to the other party when any pension benefits accrue to the former 

party457• Such an accrual will, presumably, occur when the party, who is a 

member of the pension fund, resigns or retires458. 

453 The Commission considered the question whether the courts should not be empowered 
to order an equitable division of pension interests in every case. The commission 
saw no justification and necessity for treating pension interests differently from other 
assets of parties. It would run counter to the essential features of the various 
matrimonial property regimes if a single asset were to be treated differently from the 
rest of the parties' assets. Factors such as the duration of the marriage were taken as 
irrelevant by the Commission; see South African Law Commission, Report 1986, 
68, op.cit. (fn. 7). 

454 South African Law Commission, Reoort 1986, 67, op.cit. (fn.7). 

455 See para A.1.6. 

456 Which in terms of Proc. 141 GG 12030 of 28 July 1989 came into operation on 1 
August 1989. 

457 Section 7(8)(a)(i) of the Divorce Act, 1979. 

458 It is submitted that the relevant court order constitutes a judgement for the payment of 
a sum of money on which interest will be payable at the rate prescribed in terms of 
the Prescribed Rate of Interest Act 55 of 1975 unless the court makes an order to the 
contrary (section 2 of that Act). Court orders given in terms of section 7(8) of the 
Divorce Act, 1979 override the statutory provisions and rules applicable to pension 
funds. However, that part of the pension interest which in terms of a court order 
becomes payable to the non-member, is protected against attachment and also may 
not be encumbered or transferred, exactly as is the case with pension interests 
generally (see section 7(8)(b) of the Divorce Act, 1979). 
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In addition, the Divorce Act, 1979 provides that an endorsement be made 

in the records of the respective fund that the portion of the pension 

interest, which is payable to the entitled spouse, is also payable to the 

other party4S9. 

Thus, the situation seems very clear and the quantification of pension 

interests and their distribution in case of a divorce seem to be only a 

matter of examining the rules of the particular fund for the relevant 

provision, which establishes the amount to which the member-spouse is 

entitled in case of his resignation460. The calculated amount is then 

distributed in accordance with the matrimonial property regime, or in 

broad terms, according to the existing financial consequences of divorce 

that were referred to earlier. 

It should be noted in this context that section 7(7) of the Divorce Act, 

1979, is not limited to maintenance and redistribution orders merely 

because it is a supplementary provision of section 7 of the Divorce Act, 

1979. Section 7(7)(a) clearly refers to any patrimonial benefit to which the 

parties to a divorce may be entitled and not only to those resulting from an 

order in terms of sections 7(1), 7(2) and 7(3) of the Divorce Act, 1979. 

Thus, a spouse's pension interest must also be taken into account as an 

asset when, in divorce proceedings, the joint estate of spouses married in 

community of property is to be divided, or the parties' shares in the 

accrual of their estates are to be calculated, or an order for the forfeiture 

of patrimonial benefits is under consideration461. 

Before delving further into the issue of implementation of pension 

equalisation, it is submitted that South African law did not introduce a 

separate form of pension sharing as has existed in Germany since 1977, 

but merely provided for the recognition of certain pension benefits as 

459 See section 7(8)(a)(ii) of the Divorce Act, 1979. 

460 See generally para D.I. above. When an employee resigns from a fund, he usually 
receives a return of his own contributions together with interest. In most cases, there 
is a provision for him to receive a portion of his employer's contributions together 
with interest, depending on length of service. In fewer instances, there may be a 
return of accumulated profits, relating to the period of membership. See (Priday, 
op.cit. (fn.410), 49. 

461 See the Matrimonial Property Act, 1984 and par. A.I. 
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assets to which a party to a divorce may be entitled depending on the 

matrimonial property regime under which he or she is married. 

At this stage it is not necessary to reiterate the findings on the various 

financial consequences of divorce discussed in the first chapter. It is of 

immanent importance, however, to explain how a court can actually 

practice the sharing of pension benefits and which problems, inequities or 

hardships may arise. Obviously there are certain situations where it is not 

possible to take the above-mentioned amounts of pension interests of the 

spouses, to add them to the existing assets and to divide them eventually in 

the same way, no matter which matrimonial property regime the spouses 

select. 

1. Implementation in case of an agreement in terms of section 7(1) of 

the Divorce Act, 1979 

Let us suppose that the pcirties to a divorce entered into an agreement 

concerning the division of their assets and with regard to the payment of 

maintenance, as is the case with the vast majority of couples. The court 

has no difficulty dividing all assets, including pension expectancies, if the 

parties provide specific stipulations. However, predominantly in marriages 

entered into before the legal changes of 1989, there was no need for the 

parties to agree on the division of pension benefits, as neither of the 

parties had a legal claim to these benefits. 

What happens if the spouses only agreed on the division of specific assets 

without mentioning pension benefits? The only thing a court could do is to 

examine the couple 1 s matrimonial property regime and divide the pension 

expectancies accordingly. If the couple was married in community of 

property for example, the distribution of pension benefits would be left to 

the discretion of the court. A maintenance order under section 7(2) of the 

Divorce Act, 1979, or a redistribution order under section 7(3) of the 

Divorce Act, 1979, on the other hand, would not allow for pension 

interests to be taken into account, since these provisions are only 

applicable if no agreement has been concluded under section 7(1) of the 

Divorce Act, 1979. 

It is submitted that the court must not ignore an agreement which lacks 

provisions concerning pension benefits, by proceeding to equalise pension 

96 



expectancies in accordance with the principles of the otherwise applicable 

matrimonial property regime. In other words, the court would have to 

ignore pension expectancies, in the absence of an agreement to this effect 

and/or a community of property regime allowing for an equitable 

distribution. It seems that the court would have to assume that the parties 

deliberately left any stipulations concerning pensions out of their 

agreement, thus choosing not to have them equalised. 

2. Marriages in community of property 

In the absence of an agreement, unless a forfeiture order was granted, in 

cases where the spouses are married in community of property (as are 

more than fifty percent of all couples) the court encounters no problems 

with respect to the division of pension expectancies. As was explained 

earlier462, the divorce decree is an order per se for the division of the joint 

estate and assets, of which pension benefits are a part, and each party is 

entitled to half the net value of the joint estate. This constellation seems to 

be the only situation where one party enjoys the equalisation of pension 

expectancies without the impediments inherent in the other financial 

consequences of divorce stipulated by law or by an agreement. 

3. Marriages out of community of property 

Another situation where the equalisation of pension benefits is 

unproblematic is in the case of marriages out of community of property 

and profit and loss entered into before 1 November 1984 in terms of a 

standard antenuptial contract. This type of situation is generally 

straightforward, since the estates of the spouses, including assets such as .. 

pension expectancies, remain separate, thus preventing pension 

expectancies as parts of the two separate estates, from being equalised. 

4. Marriages subject to the accrual system in terms of the 

Matrimonial Property Act, 1984 

Problems in connection with the equalisation of anticipated pension 

benefits will arise in cases where the spouses were married after the 

commencement of the Matrimonial Property Act, 1984, and agreed on a 

46l See par. A.I.2. 
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marriage out of community of property in terms of the standard 

antenuptial contract, thus falling under the application of the accrual 

system provided for by the first chapter of the Matrimonial Property Act, 

1984, or in cases where the accrual system was made applicable by the 

spouses in terms of sections 21(1)463 or 21(2)464 of the Matrimonial 

Property Act, 1984. As was explained earlier, gains or accruals in the 

respective estates are shared equally between the spouses upon divorce. 

Section 4 of the Matrimonial Property Act, 1984, specifically, regulates 

the calculation of the accrual of the estate. 

But how is the value of the pension expectancies to be computed as part of 

the assets, in terms of section 7(7) of the Divorce Act, 1979, at the 

commencement of the marriage? Since it is unusual for spouses to furnish 

proof of the commencement value of pension expectancies in an 

antenuptial contract or in a separate statement465, the commencement value 

is deemed to be nil if the spouse cannot prove the value thereof466. 

In addition, section 2 and section 4(b )(ii) of the Matrimonial Property Act, 

1984 allow for the exclusion from the accrual including pension interests 

in terms of an antenuptial contract, thus, under certain circumstances, 

leaving the entitled spouse without a claim to such benefits. 

Furthermore, when formulating section 7(7)(a) of the Divorce Act, 1979, 

the intent of which was to allow the entitled party to share in the pension 

expectancies of the obligated party, the draftsmen obviously overlooked 

the provision of sections 8( 1) and 8(2) of the Matrimonial Propety Act, 

1984. Under certain circumstances, section 8(1) of the Matrimonial 

Propety Act, 1984 provides for the immediate division of the accrual and 

section 8(2) of the Matrimonial Propety Act, 1984 empowers the court to 

grant an order under section 8( 1) of the Matrimonial Propety Act, 1984 to 

replace the accrual system by a matrimonial system in terms of which 

463 Note that certain requirements have to be met under section 21(1) of the Matrimonial 
Property Act, 1984. 

464 Note that spouses who before 1 November 1984 were married out of community of 
property and profit and loss could still adopt the accrual system by means of a 
notarial contract to that effect. This option, however, lapsed on 31.10.1988. See 
generally para A.1.4. 

465 Section 6 of the Matrimonial Property Act, 1984. 

466 Section 6(4)(b) of the Matrimonial Property Act, 1984. 
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accrual sharing as well as community of property and community of profit 

and loss are excluded. 

A precondition for the applicability of section 7(7)(a) of the Divorce Act, 

1979, and the sharing of pension benefits is a party's entitlement to 

patrimonial benefits as a party to any divorce. Thus, the Act implicitly 

excludes the sharing of pension expectancies in cases where a party is 

entitled to patrimonial benefits, not because of the accrual sharing on 

divorce, but because the court ordered the division467 of the accrual 

independent of divorce. Moreover, in cases where the court orders the 

replacement of the accrual system by another matrimonial property 

regime, which excludes community of property468, the spouse may lose its 

claim to pension expectancies entirely, and in such a case there is no 

chance of implementing an equalisation of pension benefits. 

Obviously, this could not have been the intent of the South African 

legislators when they introduced section 7(7) of the Divorce Act, 1979, 

and it has yet to be seen whether the courts may be able to find equitable 

and satisfactory solutions to these difficulties. 

5. Forfeiture orders 

It is not necessary to elaborate further on forfeiture of benefits in terms of 

section 9 of the Divorce Act, 1979. It is sufficient to summarise the 

comments of the first part of this thesis and to apply them to pension 

expectancies. When a decree of divorce is granted, the court may, under 

certain circumstances, order that the patrimonial benefits of the marriage, 

including any pension expectancies in terms of section 7(7) of the Divorce 

Act, 1979, be forfeited either in their entirety or only in part by one party 

in favour of the other. A similar provison is made in section 9 of the 

Matrimonial Property Act, 1984, which declares the right to share in the 

accrual of the estate to be a patrimonial benefit that can be declared 

forfeited in terms of section 9 of the Divorce Act, 1979. Thus, these 

enactments leave it to the discretion of the courts to decree any right of the 

entitled spouse to pension expectancies of the other spouse, or portions 

thereof, as forfeited. 

467 In accordance with section 8 of the Matrimonial Property Act, 1984. 

468 See section 8(2) of the Matrimonial Property Act, 1984. 
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It is interesting to note, however, that the recent tendency of South 

African case law regarding forfeiture orders appears to be to move away 

from the concept of fault or guilt, as a cumulative statutory condition, by 

focussing on an overriding consideration of equity instead, as was applied 

in Klerck v. Klerck46' 

6. Redistribution of assets in terms of section 7(3) of the Divorce Act, 

1979 

One of the most interesting cases of an equalisation of pension 

expectancies appears to arise in the event of a court order on the 

redistribution of assets on divorce in terms of section 7(3) of the Divorce 

Act, 1979. Before discussing the different problems that arise when 

pension expectancies are distributed as part of the assets in terms of 

section 7(7) of the Divorce Act, 1979, it is necessary to examine the 

applicability of sections 7(3) and 7(7). Initially, section 7(3) of the 

Divorce Act, 1979 was only applicable to marriages entered into prior to 

the enforcement of the Divorce Act, 1979. Subsequently, this was 

extended to apply to certain marriages between blacks entered into before 

2 December 1988. 

The wording of section 7(7)(a) of the Divorce Act, 1979, as amended by 

section 2 of the Divorce Amendment Act, 1989, on the other hand, is 

problematic. It appears to cover the dissolution of any marriage because it 

speaks of the "determination of the patrimonial benefits to which parties to 

any divorce may be entitled". However, the reform intended, by inserting 

this section into the Act to extend the definition of property or assets, 

respectively, and specifically in relation to the exercise of judicial 

discretion in certain cases. 

This legislative intent becomes evident in section 7(7)(c) of the Divorce 

Act, 1979, which explicitly renders the amendment inapplicable to 

marriages out of community of property entered into after the Matrimonial 

Property Act, 1984 in terms of an antenuptial contract, according to which 

community of property, community of profit and loss and the accrual 

system are excluded. 

469 1991 (1) SA 264. 
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Since the equalisation of anticipated pension benefits only takes place 

within the existing legal framework, it does not seem surprising that the 

legislators inserted this stipulation because the judicial discretion under 

7(3) of the Divorce Act, 1979 does not apply to such marriages either170. 

It is submitted, however, that the provision in section 7(7)(c) may produce 

unintended difficulties. 

For marriages out of community of property entered into on or after 1 

November 1984 in terms of an antenuptial contract, there is no remedy for 

a court to divide or distribute any existing assets. Thus, patrimonial 

benefits are not determined and a spouse has no rights to such 

entitlements, of which the pension interest of a party could be deemed to 

be part in terms of section 7(7)(a) of the Divorce Act, 1979. 

Section 7(7)(c) of the Act did not alter this situation. It merely repeated 

the adverse effects brought on by section 7(3)(a) of the Divorce Act, 1979 

for the division of assets and eventual pension expectancies. 

The question arises, whether the 1984 date in section 7(7)(c) of the 

Divorce Act, 1979, is the applicable one for black marriages. Contrary to 

section 7(7)(c) of the Divorce Act, 1979, section 7(3)(b) also makes the 

judicial discretion applicable to the dissolution of marriages entered into 

before the enforcement of the Marriage and Matrimonial Property Law 

Amendment Act, 1988, in terms of section 22(6) of the Black 

Administration Act, 1927, as it existed immediately prior to its repeal by 

the Marriage and Matrimonial Property Law Amendment Act, 1988. The 

recently amended Divorce Act, 1979, provides no answers for blacks who 

married between 1984, the date of exclusion of applicability of section 

7(7)(a) and 1988, the date of exclusion of the applicability of section 7(3) 

of the Divorce Act, 1979. 

Another problem arises in connection with black marriages entered into 

prior to the date of exclusion of the applicability of section 7(7)(a) of the 

470 Section 7(3)(a) of the Divorce Act, 1979 renders section 7(3) of the Divorce Act, 
1979 applicable only in respect of marriages out of community of property entered 
into before 1 November 1984 in terms of an antenuptial contract by which 
community of property, community of profit and loss and accrual sharing in any 
form are excluded. 
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Divorce Act, 1979 out of the persistent use of the words "out of 

community of property .. .in terms of an antenuptial contract" in section 

7(7)(c) of the Divorce Act, 1979. 

Marriages between blacks entered into prior to 1988 were out of 

community of property by virtue of the provisions of the Black 

Administration Act, 38 of 1927, which have now been repealed, and not 

as a result of any antenuptial contract. As explained earlier, this situation 

was remedied in case of section 7(3) of the Divorce Act, 1979 by 

substituting that section with section 2(a) of the Marriage and Matrimonial 

Property Law Amendment Act, 3 of 1988, which extended the judicial 

discretion to marriages between blacks which were out of community of 

property by operation of law and not by virtue of an antenuptial contract. 

It is incomprehensible why the legislators excluded the applicability of 

sharing of anticipated pension benefits for certain marriages entered into 

after 1984 and did not make provisions for marriages between blacks471• 

Even in cases where section 7(3) of the Divorce Act, 1979, read in 

conjunction with section 7(7), is applicable, which in addition to other 

factors requires an application by one of the spouses and the absence of an 

agreement entered into by the spouses, additional problems arise which 

weaken the concept of equalisation of pension expectancies in South 

Africa considerably. As explained472, it is left to the wide discretion of the 

courts to quantify the amount to be transferred. There are still no 

guidelines as to how and in what cases a redistribution will take place. 

Again, it has yet to be seen how the courts will treat pension expectancies 

as part of the spouses' estates in terms of section 7(7) of the Divorce Act, 

1979, with respect to the redistribution of assets upon divorce. 

7. Maintenance orders in tenns of section 7(2) of the Divorce Act, 

1979 

Finally, the process of granting of a maintenance order must be 

considered. As has already been mentioned, the court must take pension 

expectancies into account, as part of the spouses' assets, when granting a 

471 See J. Sinclair, "South Africa: Children and Political Violence", op.cit (fn.43); 411-
424, 420. 

472 See par. A.1.6. 

102 



maintenance order. It is submitted that pension expectancies will not be 

treated differently than other prospective means which the court had to 

consider before the amendment of the Divorce Act, 1979 by section 7(7). 

Insofar, there are no problems to be anticipated regarding the calculation 

of the maintenance, and a reference to the first chapter of this thesis 

should suffice. It has to be noted, however, that difficulties exist in 

connection with the enforcement of maintenance orders since the obligated 

party, in most cases the husband, is often unable to pay or even 

disappeared after the divorce473. 

E. Critical evaluation of the equalisation of pension benefits in South 

Africa in comparison with equalisation under German Law and 

suggestions for possible legal changes in accordance with German 

family law 

Whatever the intent of the South African legislature was and whatever 

purpose it followed when it incorporated section 7(7) in the Divorce Act, 

1979, one purpose of the introduction of an equalisation of pension fund 

interests upon divorce was to give to the divorced spouse, usually the 

wife, greater economic independence after divorce, especially when 

reaching the age of retirement, and to free her from the reliance on 

maintenance payments474. However, it becomes clear from the above

mentioned problems, which arose in connection with the implementation 

of pension sharing, that it is doubtful whether pension sharing in South 

Africa will play an important role in the future or that it will be able to 

provide improved solutions to financial hardships. 

Besides the critical evaluation, which was indirectly part of the discussion 

of the different methods of implementation, there are a few other 

important aspects which merit discussion regarding the comparison 

between the equalisation of pension benefits as applied in Germany and 

equalisation of pension benefits as applied in South Africa. 

473 De Villiers, op.cit. (fn.80), 48, 50-51. 

474 J. Sinclair, Introduction, op.cit. (fn.151), 2-3. 
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I. The family court System 

It is important to note at the outset that contrary to the German court 

system, there are still no special family courts in South Africa to deal 

exclusively with family matters such as divorce and ancillary matters. The 

German system of exclusive jurisdiction of family courts to decide on 

divorce matters has the advantage that only judges with a high level of 

expertise and experience in the field of family law will decide on rather 

complicated aspects of law, involving issues both of legal and of a social, 

psychological and emotional nature. This is not only important in cases 

where equalisation of pension expectancies becomes possible. It is 

particularly essential when it comes to providing adequate safeguards for 

the children, who are usually the ones to suffer the most from marital 

discord and decay, and preventing or easing the financial hardships which 

frequently result from divorce. Special training and expertise are required 

so as to enable the judges to minimise the trauma experienced by the 

parties involved in matrimonial conflict, whilst arriving at equitable and 

just decisions475. 

The inadequacies of the South African system in this respect were 

addressed by the Hoexter Commission, which published its final report in 

1983476. The commission recommended the establishment of family 

courts, to deal with all legal disputes in the sphere of family life. 

Unfortunaltely, there have been no further developments in this respect 

until today. It is strongly recommended that more research should be 

carried out in this field and that a court system should be considered which 

provides for specialised family courts and, if possible, for specialised 

family lawyers. 

II. Procedural Aspects 

Another important aspect concerning procedural questions is the ability of 

a German family court to decide on certain matters of divorce such as the 

equalisation of pension benefits ex officio and notwithstanding any 

475 See generally C. Lind, "The Changing Face of Divorce" 18 (1989) Businessman's 
Law, 149-152. 

476 This commission was called into being to investigate the role of the South African 
courts in the administration of justice. Part VII (in volume III) of the final report 
(RP 78/1983) deals with the courts' effectiveness in the field of family law. 
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matrimonial property regime which the parties chose at the time of 

marriage or during the course of the marriage. A German court can also 

base its decision on figures and facts resulting from its own investigations. 

1. The principle of deciding ex officio 

Contrary to the German system, it is necessary for South African parties 

to a divorce to apply for the equalisation of anticipated pension benefits. 

The parties will depend on the advice of lawyers who may not have had 

sufficient training to fathom the problems that arise in connection with 

equalisation. In Germany, the parties are not required to file an application 

and a German court will decide on the Versorgungsausgleich on its own 

motion unless pension equalisation has explicitly been excluded by the 

parties. It is important to note, however, that equalisation cannot be 

excluded entirely in all instances by the parties. Under certain 

circumstances, such exclusion requires the court's approval477. A South 

African court, however, cannot decide on the division of pension benefits 

ex officio. As explained earlier, the court is primarily bound to respect 

agreements entered into by the parties to a divorce and, when the question 

arises whether pension benefits could be redistributed as an asset in terms 

of section 7(3) of the Dicorce Act, 1979, an application by at least one of 

the parties is required478. 

Furthermore, under the present system in South Africa, the judge in a 

divorce action has to rely on the evidence and information brought 

forward by the parties without the benefit of being able to obtain an 

independent report on figures and facts from third parties and the spouses 

on the relevant pension funds and pension interests of the parties. 

2. The independence of pension equalisation from the matrimonial 

property regime 

There are numerous alternative matrimonial property regimes from which 

the parties may choose when marrying under South African law. Thus, as 

explained earlier, there may arise several situations according to which it 

is not possible for a South African court to divide any of the spouse's 

477 See par. C.IV.5. 

478 See par. A.1.6. 
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pension expectancies. This is not only the case if the parties chose to 

marry out of community of property and out of community of profit and 

loss with the exclusion of the accrual system, but also in cases where the 

existing legal remedies for the sharing of any assets, including pension 

expectancies, are excluded by operation of law, be it that the parties were 

married before or after a certain date, which excludes the applicability, or 

that other legal requirements and preconditions are not met. 

In contrast, a German court must decide ex officio on the equalisation of 

anticipated pension benefits regardless of which matrimonial property 

regime may be applicable. Even a total exclusion of community of 

property by the parties does not affect the decision on the 

Versorgungsausgleich. It is submitted that the drafters of the recently 

introduced section 7(7) of the Divorce Act, 1979, were not too attentive 

when formulating this new subsection on the "equalisation" of anticipated 

pension benefits. 

When comparing the German Versorgungsausgleich, including its 

independency from the chosen matrimonial property regime, it becomes 

clear that the original intent of the South African legislature to introduce 

equalisation of pension expectancies has not yet been fully achieved. As 

long as equalisation of pension expectancies in South Africa is dependent 

on matrimonial property regimes and the applicability of the relevant 

statutes thereto, it is hardly appropriate to label this newly introduced 

system "equalisation". What has been achieved is the recognition of 

certain pension expectancies under certain circumstances as assets of the 

spouses. This, however, was only the basis from which the legislature 

proceeded when the equalisation of pension expectancies was to be 

introduced originally. 

m. The importance of the duration of the marriage 

When the German legislature decided to introduce the 

Versorgungsausgleich into German familiy law, it was evident that all 

provisions for old-age, vocational disability to work, total incapacity and 

invalidity that accrued in the course of the marriage should be shared. Any 

expectancies established or upheld before or after the marriage cannot be 

subject to the Versorgungsausgleich. This is in accordance with one of the 

major aims of the equalisation of pension expectancies, namely the sharing 
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of expectancies which were gained by a joint effort of the spouses during 

the subsistence of the marriage. 

The South African legislature, on the other hand, chose to supplement the 

existing legal provisions on the financial consequences of divorce merely 

by classifying pension interests as assets of the parties to a divorce. Thus, 

it is not possible for a South African court to quantify the amount of 

pension interests which accrued durin~ the subsistence of the marria~e and 

to equalise them accordingly. 

In case of a marriage in community of property, for example, a divorce 

order by a South African court per se will split the existing assets 

including pension expectancies. What happens in such a case if one party 

to a divorce is an elderly person who contributed all his life, some thirty 

years or longer, to a pension fund scheme and who decided to marry late? 

If the marriage is dissolved after a few years or even sooner, the resulting 

splitting of the pension benefits of the elderly person would produce a 

grossly unequitable and unfair result. 

Another important aspect of pension sharing, which takes into account the 

lifespan of the marriage, runs through the whole system of the German 

rules on Versorgungsausgleich, particularly with respect to the 

computation of shareable expectancies. However, this consideration was 

not even taken into account by the South African legislature when it 

formulated section 7(7)(a) of the Divorce Act, 1979. This section simply 

states that pension interests are deemed to be part of the spouses' assets. 

Moreover, when calculating the amount of pension benefits to which one 

party will be entitled, the South African court will have to rely on the 

vague criteria governing the redistribution of assets and the granting of 

maintenance, without, however, being able to take into account the 

lifespan of the marriage and the gain of pension expectancies through joint 

effort of the spouses. 

IV. Shareable pension benefits 

The German legislature chose to equalise all expectancies which accrue to 

the spouses in terms of provisions for vocational disability to work, total 

incapacity, old-age and invalidity allowances, including those benefits 
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which accrue in terms of certain insurance policies. The South African 

Law Commission also considered the question whether or not insurance 

policies that provide for old age, inability to work or invalidity should be 

included in the investigation on whether a spouse should be able to share 

the other spouse's pension expectancies. Due to the wide variety of 

insurance policies available, this would have called for a highly 

complicated investigation requiring intensive consultation with various 

experts. The Commission therefore preferred to wait and see whether the 

present recommendations, as now embodied in legislation, will produce 

satisfactory results, before investigating the possibility of taking insurance 

policies into account as well. In this regard, the Commission wished to 

exercise some self-restraint, so that spouses would not be discouraged or 

even dissuaded from making their own insurance provisions for the day 

when they will no longer have a fixed income479. 

In addition, some pension fund schemes, such as benefit funds are not 

covered by the Pension Funds Act, 1956, which is the relevant stipulation 

in terms of section 1(1) of the Divorce Act, 1979. 

Of course, it would not have been possible to revise South African law 

regarding pension fund schemes and provide for statutory provisons for 

computing payable pension benefits and pension expectancies solely for 

the purposes of a specific family law reform. It is, however, possible to 

enumerate pension fund schemes in greater detail in the legislation which 

provides for equalisation of pension expectancies so that as many different 

pension fund systems and schemes as possible may be covered. 

V. Transf errability of pension interests 

A South African court granting a decree of divorce may order that any 

part of the pension interest, which is assigned to the entitled party shall be 

paid by the pension fund of the obligated party to the entitled party when 

an obligated party's pension benefits accrue480. In the first place, this 

stipulation leaves the entitled party with no certainty whatever as to when 

he or she will be entitled to a portion of the obligated party's pension 

expectancies. 

479 South African Law Commission, Report 1986, op.cit. (fn.7), 70, 71. 

480 See section 7(8)(a)(i) of the Divorce Act, 1979. 
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If the obligated party resigns or loses his employment prior to the 

retirement age and the pension benefits accrue in his favour, the entitled 

party will then of course be able to claim his or her share from the fund. 

The German legislature opted for another method of transferring pension 

expectancies to the entitled party. In nearly all cases of divorce where 

Versorgungsausgleich is decided on, the entitled party will receive his or 

her own pension claim vis-a-vis a pension fund to which a portion of the 

obligated spouse's pension expectancies were transferred. The German 

legislators avoided the direct transfer of pension moneys to the entitled 

spouses and chose instead to withhold any shareable portion of the 

expectancies until the entitled party reached the respective retirement age. 

This is the only solution that fosters one of the major aims of pension 

sharing, namely, the financial independence of the entitled spouse after 

divorce and after having reached retirement age. Unfortunately, the South 

African legislature has not yet found a way to provide for the compulsory 

freezing of pension benefits in cases of early retirement or in cases of 

resignation. It would go beyond the scope of this thesis to elaborate on the 

possibilities for providing compulsory freezing of pension benefits in 

South Africa48t. It is suggested, however, that a future reform concerning 

family law and the equalisation of pension expectancies should go hand in 

hand with such considerations. 

VI. Conclusion 

One of the main advantages of the German legal system is the 

classification of family matters as non-contentious proceedings. This 

allows the court to make ex officio decisions based at least in part on its 

own investigations. Moreover, orders regarding the equalisation of 

pension expectancies, are made independently of any considerations 

pertaining to the matrimonial property regime. The equalisation of pension 

benefits is solely based on the special and detailed regulations on 

Versorgungsausgleich, thus focussing on the aim and object of the 

481 See generally J. Vann, "Early Leavers Cause Problems", 1 (1984) Vitae, 566; South 
African Law Commission, First Report, op.cit. (fn.424). Legislative attempts to 
achieve the freezing of pension fund payouts until retirement failed and the draft 
Preservation of Pensions Bill, 1981 was dropped after massive strikes and industrial 
unrest occured. See South African Institute of Race Relations, ed., Race Relations 
Survey 1987/1988, 664. 
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equalisation of anticipated pension benefits. This aim of the equalisation of 

pension interests is to give the entitled spouse, in the case of a divorce, 

greater financial independence and the opportunity to share pension 

benefits as part of the assets which have accrued by the spouses' joint 

effort and labour. The same aim is not yet adequately fulfilled by the 

South African legislation. Under South African law, too many 

uncertainties and obstacles for the parties and the courts persist. The 

introduction of section 7(7) of the Divorce Act, 1979 will undoubtedly 

give rise to much speculation among attorneys, insurance advisers and 

prospective divorced persons482. 

It must also be regretted that sections 7(7) and 7(8) of the Divorce Act, 

1979 were formulated in such a manner that the duration of the marriage 

will not be taken into account and that a transfer of pension expectancies 

to an account of the entitled party with a pension fund is not provided for, 

as an alternative to payments to the entitled party, which is the solution 

presently applicable. 

F. Problems arising under private international law 

Although the equalisation of pension expectancies does not play a major 

role in private international law, apart from some past uncertainties as to 

the connecting factor under German private international law483 it is 

interesting to elaborate on a few specific problems. 

482 J. Gates, "Divorce Act - Unbridled Confusion" 6 (1989) Cover, 17. 

483 See BGH NJW 1982, 1939; BGH FamRZ 1982, 473; Sonnenberger, in Zacher (ed.), 
Der Versorgungsausgleich im intemationalen Vergleich und in der 
zwischenstaatlichen Praxis, , 335-338; von Bar, in Zacher (ed.), Der 
Versorgungsausgleich im intemationalen Vergleich und in der zwischenstaatlichen 
Praxis. 378-386, (hereafter referred to as Versorgungsausgleich); Frank, in Zacher 
(ed.), Der Versorgungsausgleich im intemationalen Vergleich und in der 
zwischenstaatlichen Praxis, 432 et seq., (hereafter referred to as 
Versorgungsausgleich). 
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I. The legal position under German private international law 

Whether and under what circumstances an equalisation of pension 

expectancies must proceed in terms of German or any relevant foreign 

law, will be decided by a German court484 in accordance with German 

private international law48S. 

The Act on the Reform of the Private International Law, (Gesetz zur 
Neuregelung des internationalen Privatrechts) of 1 September 1986486 

introduced provisions on divorce matters and Versorgungsausgleich487• 

These provisions determine the international jurisdiction and applicable 

law in cases with "international connections". With the introduction of the 

new Act, a reform process was concluded which had been initiated 

approximately thirty years earlier'SS. 

The law reform concerning private international law had become necessary 

once the Federal Constitutional Court started to review the provisions of 

(German) private international law489 and declared Article 15(1) and(2)490 

of the Introductory Act to the Civil Code (Einfilhrungsgesetz zum 
Burgerlichen Gesetwuch- EGBGB)491 and finally Article 7(1)491 of the 

484 A foreign element exists where the spouses were married abroad or foreign divorce
law is applicable because of other reasons or if the parties to a divorce are of foreign 
nationality. 

48S See BGHZ 75, 241 = NJW 1980, 47; Maier, in Zacher, (ed.), Versorgungsausgleich 
im intemationalen Vergleich und in der zwischenstaatlichen Praxis, 150 et seq. 

486 Of 25.7.1986 BGBI. 1986 I p. 1142. See also Henrich, "Letzte Mitteilung: IPR
Gesetz im Bundestag verabschiedet", IPRax 1986, (hereafter referred to as "IPR
Gesetz"); 261; Henrich, "Das intemationale Eherecht nach der Reform", FamRZ 
1986, 841, (hereafter referred to as "intemationales Eherecht"). 

487 Article 7, section 2 of the IPRG. 

488 Staudinger/Sturm/Sturm, Kommentar zum Biirgerlichen Gesetzbuch, introduction to 
Article 7et seq. of the EGBGB, 368 et seq. 

489 See BVerfGE 31, 58 = NJW 1971, 1509; Wengler, "Kritische Gedanken zu den 
Reformarbeiten am deutschen Intemationalen Privatrecht", StAZ 1983, 11; von Bar, 
"Das intemationale Eherecht auf dem Priifstand der Verfassung", NJW 1983, 1929, 
1936, (hereafter referred to as "intemationales Eherecht"). 

490 Which regulated the connecting factor regarding matrimonial property matters. See 
BVerfG, IPRax 1983, 223. 

491 See BVerfGE 63, 181 = NJW 1983,1968. 
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EGBGB493 invalid and section 606(b )494 of the Code of Civil Procedure 

inconsistent'95 with the principle of equality of sexes in Article 3(2) of the 

Constitution496. 

The statutes regulating private international law were formulated originally 

in a rudimentary manner. Conflicting rules concerning family law 

determined the applicability of German law. In most cases, the connecting 

factor was the nationality of the husband. Nationalities of the other family 

members did not receive sufficient recognition. Thus, the Federal 

Constitutional Court declared the above-mentioned central provisions of 

the former international family law void due to their inconsistency with 

the equality principle in Article 3(2) of the Constitution497. 

Under the new German Private International Law Act, the choice-of-law 

for matters pertaining to family law and concerning the personal status of 

the family members continues to be made by reference to the principle of 

nationality (Staa.tsangehorigkeitsprinz.ip), but subject to certain 

modifications. This principle of the lex patriae was retained because the 

affected persons more likely than not have their closest links to their home 

country. 

In order to reconcile the principle of nationality with the requirements of 

the constitutional principle of equality of sexes, the new Private 

International Law Act provided for the joint nationality of spouses as the 

main connecting factor, with the joint common place of residence of the 

spouses, or their common "closest ties" to any legal system, as two 

subsidiary alternative connecting factors, in case of an absence of a 

common nationality of the spouses. 

The German legislature assumed that, since in most cases there is a close 

connection between the propositus and the private law order of the state of 

492 Which regulated the connecting factor regarding the personal statutes. 

493 See BVerfGE 68, 384 = NJW 1985, 1282. 

494 Which regulated international jurisdiction. 

495 See BVerfGE 71, 224 = FamRZ 1986, 239. 

496 Grundgesetz. 

497 Palandt, op.cit. (fn.111), 2170. 
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which he is a citizen, nationality is the optimum indicating factor. 

Nationality is regarded as more suitable for universal acceptance in the 

international private law because it is not as complicated a connecting 

factor as domicile and is not as susceptible to subjective interpretation. 

Nationality is also easier to ascertain and to prove than domicile498. 

As regards international jurisdiction of German courts in matters 

pertaining to the equalisation of pension benefits499, the new rule is that 

international jurisdiction will follow the normal (local) jurisdiction of the 

courts500. This rule will also apply where an equalisation of pension 

benefits is sought in a German court, on the basis of a foreign divorce 

decree which has been recognized in Germany as valid5ot. 

During the debates concerning the new Private International Law, the 

most disputed subject during parliamentary hearings was the connecting 

factor which had to be agreed on in connection with 

Versorgungsausgleich502. Finally, the decision was in favour of regulating 

the equalisation of pension expectancies in international cases by reference 

to the law which governs divorce generally (Scheidungsstatut)503 which, in 

tum, follows the law governing matrimonial matters (Ehestatut)504. Thus, 

the law regulating matrimonial matters will govern the applicability of 

German or foreign law on pension benefits, and consequently, the 

498 Palandt, op.cit. (fn.111), 2171. 

499 In section 606(a)(I) of the German Code of Civil Procedure. 

500 See section 621(11) of the German Code of Civil Procedure. 

50l In terms of Article Art 7, section 1 of the FamRAndG . See Jayme, "Das neue IPR
Gesetz - Brennpunkte der Reform", IPRax 1986, 265, (hereafter referred to as "IPR
Gesetz"); and also BT-Drucks. 10/504 p. 60; Liideritz, "Die Ehescheidung nach 
dem Gesetz zur Neuregelung des Intemationalen Privatrechts", IPRax 1987, 74; U. 
Spellenberg, "Die Neuregelung der intemationalen Zustiindigkeit in intemationalen 
Ehesachen", IPRax 1988, 1; BGH FamRZ 1987, 793. 

502 Henrich, "Das intemationale Eherecht nach der Reform", FamRZ 1986, 841, 851, 
(hereafter referred to as "intemationales Eherecht"). 

503 Article 17(3) read together with section 17(1)(1) of the EGBGB. 

504 See Article 17(1) red together with Article 14(1) of the EGBGB (Article 1(7) of the 
IPRG). BGHZ 75, 241 = NJW 1980, 47; Henrich, "lntemationales Familienrecht", 
op.cit. (fn.490), 1079 et seq. 
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possibility and implementation of an equalisation of pension 

expectancies505. 

By opting for the Ehestatut, the German legislature followed the so-called 

"connecting ladder" (Anknupfungsleiter) which provides for alternative 

factors in family matters506. 

Thus, the law governing personal and matrimonial matters of the marriage 

is determined by reference to the law of the nationality that both spouses 

have or have had for the duration of the marriage507• In the absence of a 

common nationality, the laws of the state in which both spouses have or 

have had their last common place of "habitual residence" shall apply, 

unless neither of the spouses retained this habitual residency508 or, in the 

absence of any of the above mentioned factors, the laws of the state shall 

apply with which both spouses are most closely connected. 

However, equalisation of pension expectancies under German or foreign 

law can only be implemented if, according to German private international 

law, at least one of the leges patriae of the spouses "knows" (kennt) 

equalisation of pension expectancies at the time when the divorce action is 

served509. In this context, it is irrelevant whether the foreign law is the 

applicable one or not. The only decisive point is whether the foreign law 

of the country of which both or one of the spouses are citizens "knows" an 

equalisation of anticipated pension benefits510. 

505 See Basedow, "Die Neuregelung des Intemationalen Privat- und Proze6rechts", NJW 
1986, 2971. 

506 Palandt, op.cit. (fn.111), 2171. 

507 Article 14(1)Nol of the EGBGB. 

508 Article 14(1)No2 of the EGBGB. 

509 Article 17(3) of the EGBGB. 

510 Foreign law "knows" equalisation of pension expectancies if, in case of a divorce, 
pension expectations are transferred from one spouse to the other or pension 
expectations can be established with a national pension insurance scheme as it is the 
case in Germany or if it is at least possible to apply equalisation under the law of 
obligations. The fact that foreign law recognizes a widow's pension or pension 
claims when calculating maintenance, does not suffice. See Henrich, "intemationales 
Eherecht", op.cit. (fn.502), 841, 851; Liideritz, op.cit. (fn.501), 74, 79. 
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If an equalisation of pension expectancies is not possible in terms of this 

rule, it can only be implemented under German law if one of the spouses 

files an application511, and if the other spouse gained German pension 

expectations in the course of the marriage51l, or if the matrimonial matters 

were governed at least for a part of the lifespan of the marriage by a 

foreign law, which acknowledges or "knows" an equalisation of pension 

expectancies513. In addition, the implementation of equalisation of pension 

expectancies in these cases must be equitable and just in terms of the 

economic situation of each spouse514. 

Thus, if divorce proceedings take place in Germany, the family court has 

to equalise pension expectancies ex officio under German or foreign law 

unless pension equalisation comparable to German law is unknown to the 

lex patriae5IS of both spouses. It follows that Versorgungsausgleich has to 

be implemented if one of the spouses is of German nationality and the law 

regulating divorce (Scheidungsstatut) is the German law. If neither of the 

spouses is of German nationality at the time of divorce, equalisation of 

pension expectancies is implemented ex officio if at least the lex patriae of 

one of the spouses knows equalisation of pension expectancies which is 

comparable to German law. 

Two South African citizens married to each other, or spouses with 

different nationalities with their last common habitual residence in South 

Africa, or spouses who are most closely connected to the laws of South 

Africa could obtain a decree of divorce in Germany under application of 

South African law by the German family court516. 

511 Article 17 (III) of the EGBGB. 

51l Article 17(3)Nol of the EGBGB. 

513 Article 17(3)No2 of the EGBGB. 

514 Article 17(3) of the EGBGB last sentence. Basedow, op.cit. (fn.505), 2971; Jayme, 
"IPR-Gesetz", op.cit. (fn.501), 265; Henrich, "intemationales Eherecht", op.cit. 
(fn.502), 841. 

515 Relevant is the lex patriae of the spouses at the time of the pendency of the petition 
for divorce. 

516 This follows from Article 14(1) of the EGBGB. 
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It is further submitted that the German court would not be able to 

implement equalisation of pension expectancies517 ex officio, on the 

grounds that the laws of South Africa as the lex patriae of at least one of 

the spouses do not know equalisation of pension expectancies which could 

be considered equivalent to the sharing of pension benefits under German 

law. 

Although it is not necessary that the foreign law regulates equalisation of 

pension expectancies in a manner equivalent to the German 

Versorgungsausgleich, it is nevertheless required that equalisation under 

the foreign law provides for the transfer of pension expectancies from one 

spouse to the other. It must also be possible for the entitled spouse to gain 

his or her own pension expectancies or at least, the equalisation under the 

laws of obligation must be provided for518. All these requirements are 

lacking in the equalisation of pension expectancies as introduced in South 

Africa. As we have seen, section 7(7) of the Divorce Act, 1979, merely 

provides for the recognition of pension expectancies as an asset of the 

spouses and for the recognition in terms of the existing financial 

consequences of divorce. However, this recognition, in case of a 

maintenance order or a distribution order, is not sufficient to be 

acknowledged as an equalisation of pension expectancies according to the 

rules of German private international law519. 

The German family court could only implement equalisation of pension 

expectancies under German law if one of the spouses applied for it and if 

the other spouse gained German pension expectancies during the marriage 

or if the matrimonial matters were governed at least for a portion of the 

marriage by a foreign law which knows equalisation of pension 

expectancies520. Note, however, that equalisation under such 

circumstances would also need to be equitable and just521. 

517 In terms of Article 17(3), first sentence of the EGBGB. 

518 See fn. 510 and text above. 

519 See fn. 510 and text above. 

520 See above and Article 17(3)No 1 and 2 of the EGBGB. 

521 Article 17(3) of the EGBGB. 
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If the spouses were divorced in a foreign country under German law or, in 

the opinion of a German family court, if the foreign court should have 

applied German law, equalisation of pension expectancies can still be 

implemented in Germany. Equalisation has to be implemented if one of 

the spouses was a German citizen at the respective time or, in the case of 

foreigners with a last common place of residence, if the lex patriae of at 

least one of the spouses knows an equalisation of pension expectancies 

which is comparable to German law. 

In conclusion, it can be mentioned that implementation of equalisation of 

pension expectancies in accordance with German private international law 

includes the equalisation of expectancies gained in Germany and in foreign 

countries during the subsistence of the marriage522. 

II. The legal position under South African private international law 

In terms of South African conflict rules, the position of spouses married 

under foreign law and filing for divorce in South Africa is complicated by 

the fact that, in absence of an antenuptial contract, the matrimonial 

property system applicable to a marriage is immutably regulated by the lex 

domicilii matrimonii523, or in other words, the law of domicile of the 

husband at the time the marriage was entered into524. This is contrary to 

all matters pertaining to and ancillary to divorce as well as the 

522 BGH LM 1587 a Nr.11 = NJW 1982, 1939; Basedow, op.cit. (fn.505), 2971, 2976; 
Jayme, "Versorgungsausgleich in Auslandsfiillen", NJW 1978, 2417, (hereafter 
referred to as "Versorgungsausgleich"); Sonnenberger, op.cit. (fn.483), 335; in case 
a claim for equalisation of pension expectations only arises if foreign pension 
entitlements are taken into account, the dominant opinion assumes an exclusion of 
equalisation. See Liideritz, op.cit. (fn.501), 74, 78. 

523 See A. Thomashausen, "Some problems in the application of South African Private 
International Law", 17 (1984) CILSA, 78, (hereafter referred to as "Some 
Problems"). For discussion of the concept of domicile see E. Kahn, "Reform of the 
Law of Domicile: Time for Some History" 1 (1987) Tydskrif vir Regswetenskap, 
113-123, (hereafter referred to as "Reform"); Kahn, "Divorced Abroad", op.cit. 
(fn.117), 1-16; Boberg, "Marry Abroad - Repent in South Africa" 15 (1986) 
Businessman's Law, 229-232, (hereafter referred to as "Marry Abroad"). 

524 See Brown v. Brown 1921 AD 478, 482; Anderson v. The Master and Others 1949 
(4) SA 660 (E); Sperling v. Sperling 1975 3 SA 707 (A), 716E-G; Frankel's Estate 
and Another v. The Master and Another 1950 1 SA. 220 (A). 
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consequences of divorce which are regulated by the lex Jori, or South 

African law if divorce proceedings are initiated locally525. 

This is where interesting problems arise in connection with an equalisation 

of anticipated pension benefits and the law applicable in those cases where 

spouses were married under foreign law and are filing for divorce in South 

Africa526. 

At first glance, it seems only a matter of classifying pension equalisation 

either as a proprietary consequence of divorce with the lex domicilii 
matrimonii as the applicable law, or as a matter ancillary to divorce with 

the lex loci as the law to be applied by the courts. 

The question of the legal nature of pension sharing was addressed 

earlier527, and it was evident that although pension sharing became 

possible by insertion of section 7(7) into the Divorce Act, 1979, it does 

not constitute an independent and additional or supplementary instrument 

for dividing assets on divorce but merely provides for the recognition of 

pension interests as part of the spouses' assets528. As we have seen. 

pension sharing is not another remedy in case of divorce in addition to the 

existing provisions of section 7(1), section 7(2), section 7(3) of the 

Divorce Act, 1979, the sharing of accruals, the forfeiture of benefits and 

the division of assets in case of a marriage in community of property but is 

only taken into account within the legal framework of each of these 

consequences. 

Accordingly, sharing of pension benefits must not be taken separately as 

an independent legal instrument to be then classified out of context. It 

must be seen and classified in conformity with the various pre-existing 

financial consequences of divorce. 

525 H.C. Roodt, "Artikel 7(3) van die Egskeidingswet: Talle Vroue Feitlik sonder 
Remedie", 1988 De Rebus 59-66, 60; see also A. Thomashausen, "Matrimonial 
Property Act", op.cit. (fn.113), 168-169. (This latter category for example includes 
maintenance and the redistribution of assets, see Roodt, 60). 

526 See Thomashausen, "Matrimonial Property Act", op.cit. (fn.113), 167 et seq. 

527 See par. D.11; E. VI. 

528 See section 7(7)(a) of the Divorce Act, 1979. 
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Thus, it could be argued that sharing of pension benefits can be classified 

simply by examining the nature of the various consequences of divorce 

and by determing whether these consequences are proprietary ones or 

pertaining to divorce. Problems arise, however, when it comes to 

classifying these different financial consequences of divorce and their 

evaluation by the courts. The various financial consequences of divorce 

are classified differently and an existing classification does not necessarily 

mean that the courts will follow that same classification in every case. 

Supposing pension expectancies are at one stage taken into account as part 

of the spouses' assets when a court has to decide on the division of the 

estate of a couple married in community of property who cannot reach an 

agreement on the division, the matrimonial property regime as such and 

the claims of the parties to the matrimonial property are, according to 

existing case law, to be classified as relating to the proprietary 

consequences of marriage. In tum, these consequences must be determined 

by reference to the law of the domicile of the husband at the time of the 

marriage, if no antenuptial contract has been entered int<>529. This position 

is not affected by a subsequent change of domicile and it is submitted that 

no distinction is drawn in this regard between assets brought into the 

marriage or assets acquired thereafter, such as pension expectancies530. 

The position seems clear: the relevant conflict rule for equalisation of 

pension expectancies is the lex domicilii matrimonii. 

On the other hand, the situation is not quite as clear when pension interests 

are taken into acount by a court deciding on a maintenance order in terms 

of section 7(2) of the Divorce Act, 1979 or deciding on the redistribution 

of assets in terms of section 7(3) of the Divorce Act, 1979. 

One view is, that being a provision of the Divorce Act, 1979, section 7 

must be regarded as providing for matters ancillary to divorce and that 

South African private international law regards the effects of divorce on 

529 See footnote 523. 

530 See generally Shapiro v. Shapiro 1904 T.S. 673; Union Government (Minister of 
Finance) v. Larkan 1915 CPD 681. 
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property as such matters ancillary to and arising from divorce which are 

governed by the lex Jori to the exclusion of any foreign law531. 

This is one of the reasons why it has been decided that section 7(3), which 

specifically restricts the remedy of redistribution of assets to marriages out 

of community "in terms of an antenuptial contract", is not available to a 

spouse whose marriage is out of community of property, not in terms of 

an antenuptial contract, but by operation of a foreign law, the lex domicilii 
matrimonii, at the time the marriage was solemnised532. This is the 

position despite the fact that a redistribution of assets would have been 

possible under the lex domicilii matrimonii, had the divorce proceedings 

been instituted under that system. In practical terms this means that a wife, 

for example, who married under English law, where the basic system is 

one of complete separation of property, cannot claim a redistribution of 

assets in a South African Court even though the court would have had an 

even wider discretion under English law than that which has now been 

given to it in terms of section 7(3) to 7(6) of the Divorce Act, 1979533. 

Although it was probably apparent that section 7(3) did not apply to 

marriages out of community of property by virtue of the law of a foreign 

country, it was not until the decisions in Mathabathe v. Mathabathe534 and 

Milbourn v. Milbourn535 that a spate of articles exposing this lacuna 
appeared536. 

H.C. Roodt537 discusses the problems caused by the lacuna and suggests 

three ways of resolving them. Her first suggestion is that the courts should 

531 Holland v. Holland 1973 1 SA 897 (T); H.R. Hahlo, The South African Law, op.cit. 
(fn.6), 623. 

532 See e.g. Frankel's Estate v. The Master 1950 (1) SA 220 (A); H.R. Hahlo, The South 
African Law, op.cit. (fn.7), 627 et seq.; Milbourn v. Milbourn 1987 3 SA 62.(W). 

533 See M. Lupton, "Divorce and Property Rights: A Lacuna in our Law?", 17 (1988) 
Businessman's Law, 149-152. 

534 1987 (3) SA 45 (W). 

535 1987 (3) SA 62 (W). 

536 P. Boberg "Sharing Matrimonial Assets", 1987 (17) Businessman's Law 82, 
(hereafter referred to as "Sharing"); M. Lupton, op.cit. (fn.538); R. Jordan, 
"Oordrag van Bates in Geval van Egskeiding ingevolge artikel 36 van die Wet op 
Huweliksgoedere 88 van 1984", 51 (1988) THRHR, 109. 

537 H.C. Roodt, op.cit. (fn.525), 59. 
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do away with the strict "definition" of what falls under the concept of 

"matrimonial property" so that a distribution of assets on divorce can be 

classified as pertaining to "matrimonial property", thus allowing a 

distribution in accordance with a foreign system. Her second suggestion is 

that the lacuna be filled by means of legislation. Her third suggestion is 

that courts, in interpreting section 7(3), should give a wider meaning to 

the concept "antenuptial contract" than that given in the Milbourn 

decision538. 

Of course, specific legislation as recommended in the South African Law 

Commission's Review of the Law of Divorce539, or giving a wider 

meaning to the concept of an antenuptial contract, would extend the 

remedy provided by section 7(3) of the Divorce Act, 1979 and would also 

allow a redistribution order under South African law for spouses married 

under foreign law. It would not, however, clarify the situation concerning 

the applicability of foreign law in case of a redistribution order. 

Furthermore, the decision in Milbourn v. Milbourn 1987 (3) SA 62 W, 

which is still thought to be correct540, the judgement in Mathabathe v. 

Mathabathe 1987 3 SA 45 (W) notwithstanding, as well as the 

recommendations of the South African Law Commission541 , hold that the 

provision of section 7(3) cannot apply to parties domiciled and married in 

a foreign country because the section covers only marriages out of 

community of property that have been created by way of antenuptial 

contract and not by operation of law, thus preventing parties from 

enjoying their rights under both the foreign law, and under South African 

law. 

A South African Court, however, in the recent decision of Bell v. Bell 

1991 (4) SA 195 (W), attempted to clarify the situation and to remedy that 

consequence by redefining the concept of "matrimonial property" thus 

making allowances for the redistribution of assets in accordance with a 

foreign system and applying foreign law for the redistribution of assets 

upon divorce as well. 

538 1987 (3) SA 62 (W). 

539 South African Law Commission, Review, op.cit. (fn.46). 

540 Bell v. Bell 1991 (4) SA 195 (W), 199H-J. 

541 South African Law Commission, Review, op.cit. (fn.46). 
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The respondent in this case, as plaintiff, had instituted divorce proceedings 

against her husband, the excipient (defendant), and claimed the transfer to 

her of parts of her husband's estate in terms of ss 23 and 24 of the 

Matrimonial Causes Act of 1973 (UK). At the time of the marriage, the 

defendant was domiciled in England and only later did both parties acquire 

a South African domicile. The parties argued whether the court could 

adjudicate on the proprietary disputes between the parties on the basis of 

British law. 

The court held that it has been clear for more than 70 years that, in 

absence of an antenuptial contract, the claims of the parties to the 

matrimonial property are to be classified as proprietary consequences of 

marriage and are to be determined by reference to the lex domicilii 

matrimonii, i.e. the domicile of the husband at the time of the marriage. 

The court, therefore, decided the matter by reference to the laws of 

England as embodied in its common law and statutes, including the 

Matrimonial Causes Act of 1973, which consolidates enactments relating 

to redistribution of assets, matrimonial proceedings, maintenance 

agreements and declarations of legitimacy, validity of marriage and British 

nationality542. 

The court found that the powers conferred upon the Courts of England by 

§§ 23 and 24 of the Matrimonial Causes Act of 1973 are not dissimilar in 

ambit or object from those given to South African courts under section 7 

of the Divorce Act, 1979543. The court dismissed the argument of the 

defendant's counsel that there are aspects of the provisions of the English 

statute that do not comply with South African law and that should 

therefore not be enforced by a South African court giving effect to the 

notion of comity, which, it submitted, remains the building block of 

private international law544. 

Although the court, inter alia, stated that the redistribution of assets is one 

of the proprietary consequences of divorce and applied foreign law to 

redistribute the spouses' assets accordingly, it did not discuss its 

542 Bell v. Bell 1991 (4) SA 195 (W), 196H-F. 

543 Bell v. Bell 1991 (4) SA 195 (W), 197E-J. 

544 Bell v. Bell 1991 (4) SA 195 (W), 198I-199A. 
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comprehension of proprietary consequences, thus leaving the reader with 

the impression that the decision was made purely on the basis of equity, 

fair dealing and what the court called comity. 

For the purpose of this chapter, it can be concluded that, with a view to 

the decision of Bell v. Bell, it is not yet or no longer possible to determine 

the law which is applicable if a marriage was entered into under foreign 

law and if assets, such as pension expectancies, have to be devided in case 

of divorce. The problem for a court remains that it must first decide under 

which provision pension expectancies should be equalised and then, in the 

case of a redistribution order, whether to follow the decisions which 

promulgate the lex Jori approach or those which opt for the lex domicilii 

matrimonii. 

As long as South African private international law is not treated with 

uniformity and not regulated by legislative or more firmly established case 

law, the application of foreign law is preferable, if it is equitable and just, 

for cases in which it can regulate the adjustment of assets upon divorce 

and where remedies are not or not yet possible under South African law. 
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