
KINDERS AS SLAGOFFERS VAN SEKSUELE MISDADE

deur

SUSAN CHARLOTTE BUKAU

voorgelê luidens die vereistes 
vir die graad

DOCTOR LEGUM

aan die

UNIVERSITEIT VAN SUID-AFRIKA

PROMOTOR: PROF S LÖTTER

NOVEMBER 2003



i

VOORWOORD

Hierdie proefskrif word opgedra aan die nagedagtenis van my vader, Ben de Beer, en my eggenoot,
Klaus Bukau.

Ek wil ‘n woord van onbeskryflike dank teenoor die volgende persone uitspreek:

My moeder, Jean de Beer, en my familie sowel as my vriende vir hul ondersteuning;

Al my kollegas by die kantoor van die Direkteur van Openbare Vervolgings: Transvaal, maar
veral Adv Francois de Beer  SC, Adv Anton Ackermann  SC en Adv Johann Kotzé, wat my
behulpsaam was,

geduldig, gedienstig en gedwee
as klankbord gedien het vir talryke gesprekke
en my onderskraag het op stadiums
toe motivering bykans ontbreek het;

Adv HM Meintjes  SC, wat my toegang tot haar skatkis van bronne en oorsese materiaal
verleen het;

Prof S Lötter, my promotor, vir haar leiding, insig en aanmoediging;

Desirée Homann vir die taalkundige versorging van hierdie proefskrif; en

Willena Louwrens vir ure se geduld en tegniese afronding. 

Susan Bukau
November 2003





ii

OPSOMMING

In hierdie proefskrif word die regsposisie van kinders as slagoffers van seksuele misdade in Suid-

Afrika, Engeland, Kanada, Australië en Nieu-Seeland ondersoek. Seksuele misdade met kinders is

‘n ernstige en wydverspreide internasionale probleem. Die doel van hierdie studie is om leemtes in

die Suid-Afrikaanse Regstelsel aan te toon. Kinders is nie net die slagoffers van seksuele misdade

nie, maar hulle word ook tydens getuienislewering en kruisondervraging aan verdere trauma

blootgestel, waarna hul belange dikwels nie behoorlike aandag tydens vonnisoplegging geniet nie.

Dit is in die belang van gesonde regspleging dat die belange van kinderslagoffers van seksuele

misdade deurgaans in ag geneem moet word. State word ingevolge verskeie internasionale

konvensies en handveste verplig om kinders teen alle vorme van diskriminasie, geweld,

mishandeling en uitbuiting te beskerm. Kinders mag nie aan enige seksuele misdade blootgestel

word nie, omdat dit hul reg op liggaamlike (en psigiese) integriteit, menswaardigheid en privaatheid

skend. Die enigste manier waarop erkenning aan kinders se beste belang verleen kan word, is om

voorkeur aan sake waar kinders die slagoffers is te verleen en hul eiesoortige eienskappe, ouderdom

en ontwikkelingsvlak in ag te neem. Op hierdie wyse kan verseker word dat hulle nie tydens die

verhoor verder geviktimiseer word nie. 

Leemtes in die Strafreg word aangespreek deur nuwe omskrywings voor te stel, onder andere vir

verkragting en bloedskande. Gebreke in die Strafprosesreg word geïdentifiseer en aanbevelings oor

veral die alternatiewe prosedures vir getuienisaflegging deur kinders word gemaak. Riglyne oor

toelaatbare kruisondervraging word ook voorgestel. Nuwe vonnisopsies word aanbeveel en

moontlike verswarende faktore wat ‘n rol tydens die oorweging van ‘n gepaste vonnis vir seksuele

misdade met kinders behoort te speel, word voorgestel.
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SUMMARY

In this dissertation the legal position with regard to children as victims of sexual crimes is examined

in South Africa, England, Canada, Australia and New Zealand. Sexual crimes with children are a

serious and widespread international problem. The purpose of this study is to identify deficiencies /

gaps in the South African law. Children are not only the victims of the sexual crimes, but they are

exposed to further trauma whilst giving evidence. Their best interests are also often not taken into

proper consideration during the sentencing phase. 

In is in the interest of justice that children’s interests must be taken into account the whole time. In

terms of international conventions and charters State parties are required to protect children against

all forms of discrimination, violence, abuse and exploitation. Children may not be exposed to any

sexual crimes, because these activities violate their right to bodily (and psychological) integrity,

human dignity and privacy. In order to acknowledge the importance of children’s best interest, priority

must be given to all cases in which children are the victims and their unique characteristics, age and

development must be taken into consideration. This will ensure that they are not further victimized

during the trial. 

Deficiencies in the Criminal Law are addressed by proposing new definitions, for instance for rape

and incest. Shortcomings in the Procedural Law are identified and recommendations are made

especially with regard to the alternative measures by which children can testify. Guidelines are also

suggested for admissible cross-examination. New sentencing options are recommended and

possible aggravating circumstances which ought to play a role during the consideration of a suitable

and just sentence for sexual crimes with children are suggested.

KEY TERMS

Sexual crimes; Child victims; Recommendations with regard to new sexual crimes;

Procedural aspects; Evaluation of children’s evidence; Cautionary rules; Rights of children;

Intermediary; Competent witnesses; Sentencing for sexual crimes
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