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Abstract

The current South African legislative framework does not properly address the
unequal bargaining position between employers and fixed term employees.
Ineffective regulation of fixed term employment in South Africa has had the effect of
excluding certain groups of fixed term employees from claiming the remedies
provided in terms of the Labour Relations Act and other labour legislation.

Furthermore, where remedies are applicable to them they are often ineffectual.

Interpretational variation evident from case law pertaining to the enforcement of the
rights of fixed term employees, indicate clear lacunae in the unfair dismissal
protection afforded to these vulnerable employees. This is mainly a consequence of

uncertainties related to the interpretation of the legislative provisions.

The infusion of the values entrenched in the Constitution of the Republic of South
Africa and the development of the common law to reflect these values might augment
the scope and availability of rights enjoyed by fixed term employees. But, changing
socio-economic and political circumstances necessitates review and amendment of
the legislation applicable to fixed term employees to meet the country’s constitutional

and international obligations.

Proposed amendments to the Labour Relations Act have been tabled. These
amendments may be capable of addressing some of the current problems. However,
they may also lead to other undesirable consequences. An investigation into
problems related to the application of similar provisions as those proposed by the
Labour Relations Amendment Bill in other jurisdictions crystallises some possible
causes for concern. Some of the proposed changes could create new vulnerabilities,

or renew old ones.

Key terms

Atypical employees — Fixed term contracts — Fixed term employees — Security of
employment — Dismissal protection - Reasonable expectation — Development of the
common law — Interpretation of labour legislation — Constitutional alignment — Labour

Relations Amendment Bill
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SR |ntroduction
scene

Labour law recognises that employers are generally in a stronger bargaining position

than employees.® Therefore, labour law is largely premised on the philosophy of
protection of the interest of employees. Fixed term employees® as ‘atypical® or
‘contingent’ employees are particularly weak bargaining parties in the employment
relationship. It is common practice for employers to treat fixed term fixed term
employees differently to their permanent colleagues. Temporary employment
relationships are often associated with the withholding of rights and benefits, lack of job
security, deprivation of status and poor remuneration. Fixed term employees are also
often more exposed to exploitation particularly those who are not highly skilled.* In
addition they often do not enjoy trade union protection and are not covered by collective
agreements. Therefore, fixed term employees are more inclined to depend on statutory
protection enacted to ensure basic working conditions. Although they may enjoy equal
legislative protection in theory, in practice the circumstances of their work make it very

difficult to enforce their rights.>

In Davies PL & Freedland MR Kahn-Freund’s Labour and the Law 3™ edn (London Stevens 1983) at 18 the
position is aptly expressed as follows: ‘The main object of labour law has always been, and we venture to
say, will always be, to be a countervailing force to counteract the inequality of bargaining power which is
inherent and must be inherent in the employment relationship.” In Mahmud and Malik v BCCI [1997] ICR
606 at 613E the inequity in bargaining power is recognised. See also NEWU v CCMA & others (2003) 24 ILJ
2335 (LC) at para 20.

In this thesis, the term ‘fixed term employee’ is used to describe a person appointed in terms of the fixed
term contract. A fixed term contract means a contract which is concluded for a fixed time period or until
the occurrence of a specific event. This accords with the definition for ‘fixed term work’ as ‘working
relationships in which individuals are hired under contracts specified to subsist for a fixed period of time’
as used in McCann D Regulating Flexible Work (Oxford University Press 2008) at 102.

Atypical employees are defined by what they are not: They are often not full-time, they do not necessarily
work for or on the premises of one employer and they do not work for an undetermined period. Theron
Jan ‘Employment is Not What It Used to be’ (2003) 24 Industrial Law Journal 1247 at 1249.

Notably some fixed term appointments may require very developed skills. It is for instance common to
appoint rectors of universities on fixed term contracts of employment. See also the discussion under 2
below.

Gericke SB ‘A New Look at the Old Problem of a Reasonable Expectation: The Reasonableness of

Repeated Renewals of Fixed Term Contracts as opposed to Indefinite Employment’ PER/PELJ 2011 (14) 1
at 3. See also the statement made by the Department of Labour in the ‘Green Paper on Labour: Minimum
Standards Directorate Policy Proposals for a New Employment Standard Statute’ of 13 February 1996
accessed at http://www.info.gov.za/greenpapers/1996/labour.htm#Executive (23 March 2013).



The significance of this research is to expand on the field of knowledge pertaining to the
rights of fixed term employees by pointing out both substantive and procedural flaws
and problems in the enforcement of common law and statutory rights. By drawing from
the experience of other jurisdictions, possible additional or recurrent problems if the
proposed new laws affecting fixed term employees are implemented, are identified. In
addition, areas for further development of scholarship are identified and proposals are
put forward to address the predicted shortcomings.

1 Defining ‘fixed term employee’

Although the term ‘fixed term employee’ is undefined in South African labour legislation®
it is trite that employees appointed under fixed term contracts form a distinct group of
atypical employee. An ‘atypical employee’ is not a standard employee. The traditional
model of employment in South Africa is full-time life-long employment with one
employer.” ‘Atypical’ is used to describe a deviation from the norm.® Atypical work may
either involve ‘direct’ employees and ‘indirect employees where more than one
employer or client is involved.® Employees working for temporary employment services

also fall within the definition of ‘fixed term employee’ as used herein.

A fixed term contract of employment is concluded if two people agree that one (the
employee) will make his or her services available and be subordinate to the other (the

employer) for a fixed period of time for remuneration.’® The very title ‘fixed term

The only definition that is even remotely related is the one provided for in item 11.3.6 of the Code of
Good Practice for the Integration of Employment Equity into Human Resource Policies and Procedures in
GG No. 27866 (4 August 2005) which defines ‘fixed term contract employee’. In terms of this definition an
employee regarding the engagement between the employer and the employer, there are no objective
conditions creating false expectations of renewal of the contract contained in the agreement and the
contract contains a specific termination date, or stipulation indicating that the contract will terminate
upon the happening of a specific event or the completion of a specified task.

Cheadle H ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 126.

These employees are appointed to a different pattern than what is perceived as the norm. Standard jobs
and careers are defined as full-time, permanent, open ended and secure. Fixed term contracts are more
precarious. Felstead & Jewson Global Trends in Flexible Labour (Macmillan Press 1999) at 1 - 2. Indefinite
appointments are also the norm in South Africa. Vettori Stella ‘Fixed-term contracts in Mozambique and
South Africa’ at 379. See also Gericke SB ‘A New Look at the Old Problem of a Reasonable Expectation:
The Reasonableness of Repeated Renewals of Fixed Term Contracts as opposed to Indefinite
Employment’ at 2 - 3. Vettori Stella The Employment Contract and the Changed World of Work (Ashgate
Publishers 2007) at 19 fn 128.

Common indirect working arrangements are labour broking, out-sourcing and sub-contracting.

10 Thompson & Benjamin South African Labour Law (1965) E1 - 1.



contract’ implies that the agreement is valid for a ‘defined period of time’ and the word
‘fixed’ indicates that the termination date is secure. Fixed term contracts of employment
terminate on a specified date, upon the completion of a specific task, or when a specific
event transpires.’* A fixed term contract is usually concluded for a relatively limited

duration, but they may range from a matter of hours up to a period of a year or more.*

A new definition for ‘fixed term contract’ is introduced for purposes of the application of s
198 of the Labour Relations Amendment Bill of 2012.** ‘Fixed-term contract’ is defined
herein as a contract of employment which terminates upon the occurrence of a
stipulated event or the completion of a particular task or a fixed date other than the
normal retirement age.™® This definition is the same as the definition that is used for

purposes of this thesis.

2 The prevalence and nature of fixed term employment in
South Africa

Fixed term employment is a global phenomenon. There has been a worldwide increase
in flexible working arrangements since 1970.*° The increase in atypical employment

often gives rise to informalisation*’ and segmentation of the workplace. Factors such as

" The latter two contingencies are also specifically provided for in terms of art 2(a) of the ILO Convention

No. 158 of 1982 on Termination of Employment. See also Grogan Employment Rights (Juta 2010) at 62
and Theron Jan ‘Employment is Not What It Used to be’ (2003) 24 Industrial Law Journal 1247 at 1274.
‘Limited duration’ contracts have been held to be a species of fixed term contract that is even more
vulnerable since they attach no redundancy-type rights. National Union of Metalworkers of SA & others v
SA Five Engineering (Pty) Ltd & others (2007) 28 ILJ 1290 (LC) at paras 39 & 42.

There are no common law restrictions on the period of appointments in terms of fixed term contracts.
Such a contract may be concluded for a day, a week-end or for a number of years. The period of
appointment is usually linked to the standard of professionalism required. Casual workers are appointed
for shorter periods than professional employees. See Bhorat H & Cheadle H ‘Labour Reform in South
Africa: Measuring Regulation and a Synthesis of Policy Suggestions’ DPRU Working Paper 09/139 at 22.
Labour Relations Amendment Bill 2012 accessed at https://www.labour.gov.za/ (27 November 2012). See
also the discussion in Ch 6 under 6.2.

Section 198B(c) of the Labour Relations Amendment Bill of 2012.

In the EU, for instance, there has been a steady increase in the number of fixed term employees in the
workforce. In 2009 the proportion of employees employed in terms of a fixed term contract was 13.6%.
This figure rose to 13.9% in 2010 and 14.0% in 2011. Eurostat 2011 ‘Proportion of employees with a
contract of limited duration, age group 15 — 64’ accessed at
http://epp.eurostat.ec.europa.eu/statistics_explained/index.php ?title=File:Proportion_of _employees_with
_a_contract_of_limited_duration,_age_group_15-

64, 2011 (%25 _of total_employees).png&filetimestamp=20121030183425 (20 March 2013).

When secure indefinite employment is replaced by atypical employment in which employees have access
to fewer benefits and job security, it is described as informalisation. It has been noted that in South Africa
specifically, the increase of insecure atypical working relationships had the effect of decreasing
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globalisation, economic, social and technological changes and amendments to
legislation in order to adapt to the increasingly competitive environment have

contributed to the informalisation of the workplace.®

Many countries have introduced mechanisms aimed at deregulating standard
employment in order to avoid the development of an over-represented informal sector in
the labour force.'® Pressures on economies and on small and large corporations to
compete in a globalised world and to promote employment have led to the deregulation
of labour. Permanent, full time employment is steadily eroding and fixed term contracts
and other informal working arrangements are becoming increasingly prevalent at all

levels of the workforce.?°

It is very difficult, if not impossible to indicate how many fixed term employees are
working in South Africa. Statistics South Africa has collected information regarding
employment since 2006. However, the questions asked in these surveys do not
specifically pertain to fixed term employment. In different surveys, different definitions
for ‘temporary work’ are used.” In addition, a common problem related to surveys
dealing with permanent and temporary employees is that as a result of the lack of a
definition of ‘temporary work’, some fixed term employees may regard their

appointments as being indefinite.?? It is also not uncommon for employees to under-

permanent employment as evidenced by the statistics. In this regard, see Mills Shereen W ‘The Situation
of the Elusive Independent Contractor and Other Forms of Atypical Employment in South Africa: Balancing
Equity and Flexibility’ (2004) 25 ILJ 1203 at 1212.

See the Introduction to Ch 6 of Vettori Stella The Employment Contract and the Changed World of Work
(2007). See also the introduction to Theron Jan ‘Employment is Not What It Used to be’ (2003) 24
Industrial Law Journal 1247.

Generally the concern is that casualisation, externalisation and informalisation will cause degradation of
permanent employment. In this regard see Theron Jan ‘Employment is Not What It Used to be’ (2003) 24
Industrial Law Journal 1247 at 1248 et seq. In the UK for instance before the enactment of the
Employment Relations Act of 1999, it used to be possible for fixed term employees to waive their rights to
bring an unfair dismissal claim by agreement. It also used to be possible to waive the right to redundancy
payments. See BBC v loannou [1975] ICR 267 (CA). See also Open University v Triesman [1978] ICR 524
(EAT) in which the application of this principle was scrutinised. This is no longer the case, presumably
because of the abuse that ensued. In the first half of the 1980’s Spain opted to deregulate temporary
employment so as to increase market flexibility in an attempt to stimulate employment. Due to the abuse
that ensued in 1984 measures were introduced to regulate fixed term employees without affecting the
strict protection that permanent employees enjoy. This led to segmentation of the labour market and
over-representation of the component of employees appointed in terms of fixed term contracts. See
Ayuso | Casals Joaquim ‘Fixed term contracts in Spain: A mixed blessing?’ ECFIN Country Focus Vol. 1 (1)
(2004) 1 - 2.

Felstead & Jewson Global Trends in Flexible Labour (1999) at 3.

Theron Jan ‘Employment is Not What It Used to be’ (2003) 24 Industrial Law Journal 1247 at 1260 — 1261.
See Burchell B, Deakins S & Honey S The Employment Status of Individuals in Non-standard Employment,
EMAR Research Series no 6 (London: Department of Trade and Industry 1999).
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represent their income in surveys.” Even the Regulatory Impact Assessment of 2010%*
(RIA of 2010) which was drafted by very knowledgeable persons, has been criticised for
the use of various assumptions to establish the impact because of the lack of accurate
and clear statistics regarding fixed term employment.? Therefore, what follows below
should not be taken as completely accurate, but only as an indication of the incidence
and nature of fixed term employment in South Africa.

There seems to have been a steady increase in the proportion of atypical employees in
South Africa’s labour market. Between 2000 and 2010 the data suggests an estimated
increase from 1.55 million to 3.89 million atypical employees in the country.?® The 2007
September Labour Force Survey indicates that about five percent (almost 700 000
employees) were employed on a fixed term contracts. Ten percent (about 1.4 million
workers) were employed on a temporary contract. About 81 000 were classified as
seasonal workers. In total, approximately 2.13 million workers or sixteen percent of the
workforce were classified as fixed term, temporary or seasonal workers.?’ Since 2008
about 60 percent of South Africa’s workforce was appointed in permanent
appointments.?® Approximately fifteen percent of the surveyed workers indicated that
they were appointed in terms of contracts of a limited duration, while between twenty

and 30 percent indicated that they were appointed for an unspecified duration.?*

The Annual Report of the Commission for Employment Equity for 2009/2010 which
reflects information regarding employers who employ 150 or more employees indicates
that in 2010 approximately fourteen percent of the surveyed employees were

‘temporary’.® It is estimated that South Africa’s workforce currently contains a segment

2 ILO Global Wage Report Africa Brief 2010/2011 at 7.

Bhorat Haroon & Cheadle Halton ‘Labour Reform in South Africa: Measuring Regulation and a Synthesis of
Policy Suggestions’ Development Policy Research Unit University of Cape Town 2010 PB 10-27 accessed at
http.//www.dpru.uct.ac.za/sites/default/files/sites/default/files/DPRU%20PB%2010-27.pdf

(5 November 2012).

See the BUSA ‘Submission to parliament on labour amendment’ accessible at
http://www.busa.org.za/docs/25%20July%20BUSA_submission_to_parliament_on_labour_amendments_
28 June_2012.pdf (22 August 2012).

Statistics South Africa Survey P0211 - Quarterly Labour Force Survey (QLFS) 2nd Quarter of 2010 accessed
at http://www.statssa.gov.za/ (21 March 2013). It should be noted that this figure covers not only fixed
term employees as defined herein, but also sub-contractors.

Statistics South Africa September 2007 Labour Force Survey accessed at http://www.statssa.gov.za/ (21
March 2013).

Statistics South Africa ‘Quarterly Labour Force Survey, Quarter 2, 2013’ at xi. Accessed at
http.//www.statssa.gov.za/Publications/P0211/P02112ndQuarter2013.pdf (19 September 2013).
Statistics South Africa ‘Quarterly Labour Force Survey, Quarter 2, 2013’ at v.

RIA of 2010 at 69.
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of employees appointed in terms of limited duration contracts of roughly thirteen

percent.®

% 70,0
60,0
50,0
40,0 ~
30,0
20,0
100 =K E-E—r—K KX E-r-fA 8 K "E 8 & 8
0,0

oi‘oz‘os‘cm Qi‘QZ‘O3|Q4 Qi|Q2|03‘O.4 Qi‘QZ‘QS‘Oﬂ Qi‘QZ‘QS‘Qd
2008 2009 2010 2011 2012

et Permanentnature |62,1]62,4]62,7/61,9]63,0(63,9]64,1| 63, 64,5(64,7| 64,7 65,0] 65,3 64,1] 64,0/ 64,4 64,6 | 61,4 63,6 63,8

==fil== Unspecified duration | 26,4 |26,1|25,7|25,8|25,0(23,7|24,3|23,7|22,9(23,3| 22,8/ 23,0(23,4|23,2| 22,7/ 22,5|22,5|21,9 (22,3 |22,5
Limited duration  |11,5(11,5/11,7|12,3[12,0(12,4|11,6|12,3[12,6( 12,0126 12,0{ 11,3[ 12,7/ 13,3 13,0 (12,9 | 13,8 14,1 13,7

Source: Statistics South Africa P2014 4™ Quarter 2012 Report

The table above indicates the 2012 statistics regarding the prevalence of fixed term
employment in South Africa. Although some workers may have indicated in the survey
that they are appointed in terms of an unspecified duration while in actual fact they are
fixed term appointees, fixed term employees appear to form a relatively small, but

significant portion of the South African labour force.

In as far as the occupational composition in South Africa is concerned fixed term
appointments are widespread in various employment sectors.* According to the 2012
statistics managerial fixed term employees accounted for about 1.35 percent of workers
surveyed. About 8.3 percent of the fixed term employees filled professional positions.
Fixed term employees in elementary work accounted for 29.15 percent, craft and trade
workers for 17.17 percent and domestic workers 13.89 percent of workers surveyed. It
is common practice for employers to appoint employees in precarious positions, like
cleaning services and other forms of casual employment,* on a temporary basis. About

13.33 percent were appointed in service and sales work, 9.43 percent were operators

3 This data is not the same as the data in OECD publishing ‘OECD Outlook 2012 Incidence of temporary

employment 2012 Percentages’ which indicates that only about 11.2 percent of the South African labour
force was appointed temporarily in 2011.

Grogan John Adv. ‘Dashed expectations Limiting the scope of section 186(1)(b)’ Vol. 28 No. 2 Employment
Law Journal.

A ‘casual worker’ or ‘day labourer’ is someone who works for less than 24 hours per month. They are
expressly excluded from the BCEA in terms of ss 6, 19, 28 and 36 thereof.
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and assemblers, 6.76 percent were appointed as clerical workers and 0.04 percent

were classified as ‘unspecified’.®

A fixed term contract is usually concluded for a relatively short period of time which is
stipulated in the contract of employment. Fixed term contracts are often used in
circumstances where the nature of the task to be performed is specific or the job is
limited to a specific period.* However, fixed term employment is not always temporary.
Due to changing workplace policies it has become increasingly prevalent to appoint
employees in terms of fixed term contracts even if the nature of the work better suits a
permanent appointment. The rationale for the conclusion of fixed term contracts is
usually to stand in for someone else during his or her absence, or to assist temporarily
to complete a specific task.® It is for this reason not uncommon for employers to
appoint persons in a fixed term basis where the nature of the work better suits a
permanent appointment. South African fixed term employees are often appointed for

periods exceeding three or even five years or longer. *’

3 Unemployment and informalisation

The high level of unemployment has resulted in expansion of the informal economy.
There has also been a rise in atypical forms of work. Atypical work often exposes

employees to unacceptable working conditions and possible exploitation. South Africa

3 Benjamin Bhorat & Van der Westhuizen ‘Regulatory Impact Assessment of Selected Provisions of the:

Labour Relations Amendment Bill, 2010, Basic Conditions of Employment Amendment Bill, 2010
Employment Equity Amendment Bill, 2010 Employment Services Bill, 2010’ at 70.

SACTWU v Mediterranean Woollen Mills Ltd v SA Clothing & Textile Workers Union 1998 (2) SA 1099 (SCA)
at para 18.

This type of contract is usually used because the employer is aware of the fact that a person will only be
needed for a specific period of time. Other motivations for the conclusion of fixed term contracts may
include the fact that the organisation’s regulations favours this type of engagement, the fixed term
contract is used as a type of probation or if the employer regards fixed term employment as less costly
than continuous employment or a person is required for temporary specialised work. For a further
discussion on the motivations for the conclusion of fixed term contracts see Waite M & Will A ‘Fixed-term
Employees in Australia: Incidence and Characteristics’ Productivity Commission Staff Research Paper
(Ausinfo 2002) at 5 - 10.

Benjamin, Bhorat & Van der Westhuizen ‘Regulatory Impact Assessment of Selected Provisions of the:
Labour Relations Amendment Bill, 2010 Basic Conditions of Employment Amendment Bill, 2010
Employment Equity Amendment Bill, 2010 Employment Services Bill, 2010’ at 72.
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has very high levels of poverty and income inequalities. The majority of employed South

Africans earn very low salaries.®

The legitimacy and appropriateness of labour regulation measures are among other
factors, measured by their effect on economic efficiency.>® One of the aims of labour
regulation is to promote competitiveness of business while at the same time advancing
labour flexibility. Labour flexibility is often viewed as counteractive to high
unemployment. Labour legislation is enacted in reaction to socio-economic
circumstances.*® Therefore, it is imperative especially where employment security
regulation is scrutinised to reflect on pressing socio-economic circumstances. The
correlation between the cost of regulating of job security of fixed term employees and

how it impacts on the economy is something that remains to be tested in South Africa.

South Africa’s post-apartheid labour market regime is described as having adopted
labour legislation that provides certainty and security to employers and employees. But,
the balance between employment security and the flexibility that encourages
appointment of new employees is still in a process of negotiation between the economic
role-players.** Crucial aspects are South Africa's societal set up and the obligations

related to gender and race.*

South Africa has one of the highest unemployment rates in the world.*® This is probably

the greatest welfare challenge in the country since its democratisation.** Unemployment

3 ILO ‘NEDLAC Republic of South Africa Decent Work Country Programme 2010 to 2014’ (29 September

2010) at 27.

Other factors such as the appropriateness of legislative intervention when measured by their effect on
human rights would also play a role. See the discussion in Ch 5 under 5.1.

See the Introduction to Ch 1 of Vettori The Employment Contract and the Changed World of Work (2007).
‘Towards Ten Years of Freedom - Progress in the First Decade - Challenges of the Second Decade’
accessible at www.10years.gov.za/review/docs/10yrtab.doc (23 August 2012).

Felstead & Jewson Global Trends in Flexible Labour (Macmillan Press 1999) at 9. The patterns of social
differentiation and inequality in South Africa are aspects that effect employment trends. Despite
legislated interventions, statistically South Africa's labour market remains predominantly white and male.
South Africa's unemployment rate is currently about 25% or 40% depending on which the definition is
used. The unofficial definition of ‘unemployment’ includes those workers not actively seeking work,
known as discouraged work seekers. When this group is included the unemployment figure becomes
significantly higher. See also the ILO ‘NEDLAC Republic of South Africa Decent Work Country Programme
2010 to 2014’ (29 September 2010) at 9. Accessed at
http://www.ilo.org/wecmsp5/groups/public/@dgreports/@integration/documents/genericdocument/wcm
s_145432.pdf (19 September 2013).

Bhorat & Cheadle ‘Labour Reform in South Africa and a Synthesis of Policy Suggestions’ DPRU Working
Paper 09/139 (September 2009) at 1.

39

40

41

42

43

a4


http://www.10years.gov.za/review/docs/10yrtab.doc

has grown by 26 percent since 1994.% In 2008 there were approximately 3.9 million
unemployed persons in South Africa. By the end of 2012 about 4.5 million of the
country’s workforce was unemployed.“® In 2013, the unemployment picture has become
even bleaker. In the first quarter of 2013 25.2 percent of the eligible workforce was

unemployed. In the second quarter of the year there was an increase to around 25.60

percent.*’
SOUTH AFRICA UNEMPLOYMENT RATE
rercentags of the Labor Foroce
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SOURCE: WWW . TRADINGECONOMICS.COM | STATISTICS SOUTH AFRICA

The high unemployment rate enables employers to offer less attractive jobs. Fixed term
employees have become more vulnerable to exploitation in the course of employment
since they are less likely to quit their jobs and look for better work in South Africa’s
depressed labour market conditions. With the unemployment rate at such a high level,
any threat of decreases in employability would be devastating. Unfortunately, employers
are permitted to openly use the unfortunate circumstances to their advantage because
of the lack of effective regulation. It is probable that, due to the country’s high
employment rate, fixed term employees in South Africa are not temporarily employed by

choice, but rather out of necessity.

The national skills shortage is another important factor that influences labour policy.
People with low levels of education are at a very high risk of unemployment or
employment in low-paid work. In the first quarter of 2008 about 64 percent of the

unemployed did not have matric. Only 5.2 percent of persons who were unemployed

> Bhorat & Cheadle ‘Labour Reform in South Africa: Measuring Regulation and a Synthesis of Policy

Suggestions’ at 39.

Statistics South Africa ‘Quarterly Labour Force Survey, Quarter 4, 2012’ at xiv. Accessed at
http://www.statssa.gov.za/publications/P0211/P02114thQuarter2012.pdf (21 March 2013).

Statistics South Africa ‘Quarterly Labour Force Survey, Quarter 2, 2013’ at v. Accessed at
http://www.statssa.gov.za/Publications/P0211/P02112ndQuarter2013.pdf (19 September 2013).
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had tertiary qualifications. In 2012 about 59.3 percent of the unemployed did not have

matric and 6.3 percent of the unemployed had tertiary educations.*®

It is also evident from the available statistical data that there are still very high levels of

wage inequality across and within South African population groups in respect of

employment as well as rate of pay remnant to historic discriminatory practices in the

country.*® In 2007 approximately 32.5 percent of employees in South Africa earned low

pay.*® Of these unfortunate employees, 41.9 percent were black, 26.1 percent coloured,

7.2 percent Asian and only 1.8 percent white. Women were also markedly higher

represented within the low wage category at 36.4 percent compared to the 29.7 percent

of men earning low wages.>*
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50
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Statistics South Africa ‘Quarterly Labour Force Survey, Quarter 2, 2012’ at xv. Approximately 20.8 percent
of whites have a tertiary education. This is currently South Africa’s most educated population group. The
unemployment rate for this population group is the lowest at 5.7 percent. For blacks the unemployment
rate is approximately 28.7 percent. Coloured South Africans have an unemployment rate of 24 percent
and Indians 9.5 percent. In this regard see Roodt Dawie ‘Lesse vir Groter Welvaart: Waarom ons
Arbeidsbestel nie Werk nie’ Huisgenoot (15 August 2013) 22 at 23.

ILO Global Wage Report, African Brief 2010/2011 at 16. South Africa had a Gini Coefficient of 0.631 in
2009. The Gini Coefficient is a measure for inequality with O representing absolute equality and 1
presenting absolute inequality. See World Bank ‘GINI Index’ accessed at
http://data.worldbank.org/indicator/SI.POV.GINI (23 March 2013). See also Ramutloa Lloyd ‘Speech by
the Minister of Labour, Hon. Mildred N Oliphant, MP on the occasion of the Employment Equity and
Transformation Indaba, Birchwood, Johannesburg’ accessed at https://www.labour.gov.za/media-
desk/speeches/2013/speech-by-the-minister-of-labour-hon-mildred-n-oliphant-mp-on-the-occasion-of-
the-employment-equity-and-transformation-indaba-birchwood-johannesburg (21 May 2013).

This means that these employees earn an hourly wages which is less than two thirds of the median wage
across all jobs. This is the definition accepted for low wages in the ILO’s decent work indicators ‘Decent
Work Indicator for ‘low pay rate’ accessible at http://www.ilo.org/wcmsp5/qroups/public---dgreports/---
integration/documents/meetingdocument/wcms_115402.pdf (23 August 2012).

ILO Global Wage Report, African Brief 2010/2011 at 14. See also ILO ‘Global Wage Report 2012/13’ (ILO
Geneva 2012) at 32.Accessed at http://www.ilo.org/global/research/global-reports/global-wage-
report/2012/lang--en/index.htm (26 March 2013).
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The table below indicates the ratio of unemployed persons in different racial groups in

South Africa between 2011 and 2012.
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Source: Statistics South Africa P2014 4™ Quarter 2012 Report

Discriminatory practices have survived the death of apartheid in South Africa. The
unemployment statistics and wage distribution data clearly indicate discrepancies
between employment and payment based on sex and race. This has a significant
impact on the regulation of fixed term employment. Currently there is no equal pay
provision in the South African legislation despite the existence of a considerable pay
gap that remains between men and women and between the different constitutive races

in the South African populace.®

While equality legislation exists the difficulty is in implementing it. Many challenges face
employees, including fixed term employees who want to pursue an equal pay case.The
ILO has criticised South Africa’s equality legislation due to the fact that no provision is
included to deal specifically with wage discrimination. Currently there is no clear basis
for equal pay claims. The absence of a cause of action based on this essential element
of employment falls foul in respect of the constitutional guarantee of the right to equality

and the core international labour standards applicable to South Africa.>® Contractual

> McGregor Marié ‘Equal Remuneration for Same Work or Work of Equal Value’ at 490 — 491.

South African Department of Labour ‘10" CEE Annual Report 2009 — 2010’ at 3. Accessed at
https://www.labour.gov.za/downloads/documents/annual-reports/employment-equity/2009-
2010/10thCEEreport_part1.pdf (28 May 2013).
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status is also not one of the listed grounds in South Africa’s anti-discrimination

legislation.>*

The fact that fixed term employees are often not provided with the same skills
development opportunities as permanent employees limits their access to permanent
appointments even more.>® The inequity between the different segments of the labour
force based on gender and race also affects the impetus of employing employees in the

under-represented categories.*®

4 Research aims and synopsis

The aim of this thesis is to consider the shortcomings of the legislative provisions
applicable to fixed term employees and in particular those affecting job security of this
vulnerable group of employees. The current legislative framework is evaluated to
uncover certain discrepancies between the protections provided to fixed term
employees in comparison to the rights that indefinitely appointed employees enjoy. It is
important to consider the flaws if the status quo is maintained in order to evaluate
whether legislative interventions that have been proposed are necessary and whether
or not they will prove to be effective in the South African labour milieu.

South Africa’s Constitution is exceptional in the sense that it provides the right to fair
labour practices.®” This constitutional right is given effect to by the LRA.*® Generally
speaking South African fixed term employees have the same legislative rights as
permanently appointed employees. However, some fixed term employees are expressly
excluded from the operation of the legislation itself. The scope of protection provided
under the legislation is often intrinsically limited.”® The courts in the development of the
common law, or in their reluctance to develop the common law in circumstances where

it is required in order to extend protection to also cover fixed term employees, have also

> See the discussion in Ch 1 under 1.3.

See the discussion in Ch 1 under 1.5.

See the discussion regarding the potential negative effects of affirmative action in Ch 1 under 1.3.

Cheadle Halton ‘Labour Relations’ in Cheadle Halton, Davis Dennis & Haysom Nicholas South African
Constitutional Law: The Bill of Rights 2002 (2002) 365 at 371 - 373. See also NEHAWU v University of Cape
Town 2003 (3) SA (CC) at para 30.

See the preamble to the LRA. The LRA was enacted to give effect to the constitutional right to fair labour
practices contained in s 23(1) of the Constitution.

See the discussion regarding the application of the various pieces of labour legislation in Ch 1 under 1.1.
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played an incremental role in limiting or even in some cases excluding fixed term
employees from the mechanisms that were intended to protect their job security. The
effect is that fixed term employees are often denied the privileges in practice that they
are in principle eligible for in terms of the legislation.®® South Africa follows a precedent
system. Therefore, the restriction of rights if not exercised in accordance with the

obligations of the Constitution, has a devastatingly disastrous effect.

Except for the obvious employment insecurity, benefit insecurity, the skills reproduction
insecurity and resulting income insecurity that fixed term employees are susceptible to,
the unregulated environment they work in also often has negative health and social
repercussions.®> Temporary workers are often uninformed of their responsibilities and
those of others exposing them to higher health and safety risks. Likewise, the
participatory mechanism of collective bargaining is weakened by externalisation,
informalisation and casualisation to such an extent that fixed term employees can hardly
rely upon it.°> Consequently it is imperative that individual protection is effective and

achieves its intended outcome.®®

Specialist tribunals have been established to develop and enforce the employment
legislation.** However, the South African dispute resolution mechanisms are
accompanied by a minefield of technical obstacles. It is not uncommon for labour
disputes to take years to resolve. A matter which was initially referred to the CCMA may
take an extended route via the Labour Court, Labour Appeal Court, Supreme Court of

Appeal and even the Constitutional Court.®®

There is currently only one stipulation in the LRA aimed at regulating termination of
fixed term employment contracts.®® Since the relevant provision is only available to fixed

term employees, an expressed legislative distinction is impugned between employees

60 See for instance Khumalo & others v Supercare Cleaning [2000] 8 BALR 892 (CCMA) at 897D — F and

SACCAWU obo Makubalo & others v Pro-Cut Fruit & Veg [2002] 5 BALR 543 (CCMA) at 545E.

See the discussion in Ch 1 under 2.6.1.

Benjamin Paul ‘Labour Market Regulation: International and South African Perspectives’ at 11 accessed at
www.hsrc.ac.za/en/research-outputs/ktree-doc/1312 (21 March 2013).

Johnson v Unisys Ltd (2001) 2 All ER 801 at 811.

Grogan John Workplace Law 10th edn (Juta 2009) at 4.

See for instance the case of Billiton Aluminium SA Ltd t/a Hillside Aluminium v Khanyile & others (2010) 31
ILJ 273 (CC).

Section 186(1)(b) of the LRA.
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on permanent employment contracts and those appointed in terms of fixed term

contracts.®’

The burden of proof resting on fixed term employees claiming based on unfair dismissal
IS more onerous than for indefinitely employed persons. The right of fixed term
employees to scrutinise the fairness of an employer’s conduct is made conditional upon
being able to prove the existence of a reasonable expectation. Factors taken into
consideration when establishing whether or not a reasonable expectation exists have
been laid down by the courts. But, in each case the surrounding circumstances are
considered. In the absence of clear guidelines for the proof of a reasonable expectation,
the presiding officer’s subjective preconceptions often influence his or her decision as to

whether or not a fixed term employee was dismissed.®®

What the nature of the expectation should be that the employee should harbour in order
to enjoy the protection offered by the LRA has been controversial.®® Uncertainty
regarding the jurisdiction of the CCMA ensued from 1999 until 2011. In a recent
decision the Labour Appeal Court’ confirmed that fixed term employees who have a
reasonable expectation of permanent appointment do not enjoy the statutory protection
against unfair dismissal. A fixed term employee must therefore prove the existence of a
reasonable belief that his or her employment would continue, but if the expectation is
too strong or deemed to be an expectation of a permanent appointment, he or she may
be left remediless. The Labour Appeal Court in making this judgment did not follow the
prescripts on construction of the LRA that have been laid down by the Constitutional

Court.”

In order to address the inadequacy of the current legislative framework applicable to
fixed term employees, amendment of the LRA has been proposed. The proposed
amendments will increase the income security of fixed term employees, but the

provision of job security always comes at a cost.

& See the discussion in Ch 3 under 3.2.1.

See the discussion under 3.2.3 in Ch 3.

This is discussed further in Ch 5 under 5.2.

University of Pretoria v CCMA & others [2011] ZALAC 25.
See the discussion under 5.3 in Ch 5.
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This thesis achieves the following research outcomes:

(1) It provides an overview and conveys an understanding of the regulatory
provisions pertaining to dismissal protection applicable to fixed term employees;
(2) It illustrates in which ways and to what extent fixed term employees in South
Africa are treated differently from employees in permanent employment;

(3) It assesses the efficiency of current legislative protection against unfair
dismissal afforded to fixed term employees;

(4) It evaluates whether or not stricter regulation of fixed term employment is
necessary and to what extent fixed term employees should be protected in order
to meet South Africa’s international and constitutional obligations;

(5) It examines the possible impact the proposed reform will have on fixed term

employees.

Chapter 1 provides an overview of the rights that fixed term employees are entitled to in
terms of the Labour Relations Act 66 of 1995 (LRA), the Basic Conditions of
Employment Act 75 of 1997 (BCEA) and the Employment Equity Act 55 of 1998 (EEA)
against the backdrop of the Constitution of the Republic of South Africa of 1996
(Constitution). The focal point is the protection provided to fixed term employees in
terms of the unfair labour practice provisions and unfair dismissal provisions. The ways
in which fixed term employees are prejudiced by disparate protection provided in terms
of the labour legislation is investigated.

In Chapter 2 some important common law provisions pertaining to termination of fixed
term contracts of employment is investigated. As far as the practical enforcement of
common law rights is concerned, attention is given to the burden of proof, procedural
aspects for enforcement and the scope and availability of remedies to fixed term
employees. The question whether or not an action based on breach of contract may be
brought instead of and/or in addition to the statutory grounds which are intended to
supplement the common law rights is posed. It is considered whether or not the

legislation extends or restricts the common law protections.

In Chapter 3 the substance and practicality of the statutory right not to be unfairly
dismissed that fixed term employees enjoy is analysed by considering the scope of
application, the burden of proof and the availability of the remedies as contained in the
LRA.

15



In Chapter 4 the jurisdictional uncertainties and problems emanating from over-
technicality and tedious dispute resolution processes is examined with reference to
case law in point to discover the existence of underlying lacunae in the legislative

protection provided to fixed term employees in terms of the LRA.

In Chapter 5 the role of the Constitution in the interpretation of labour legislation, and
the duty of the courts to develop the common law in accordance with the entrenched
values is set out and evaluated. By applying these principles to case law dealing with
unfair dismissal of fixed term employees, it is indicated that the current interpretation of
s 186(1)(b) of the LRA is not aligned with the constitutional values.

Chapter 6 deals with some of the proposed amendments to the South African
legislation that are of specific relevance to fixed term employees. Having regard to
South Africa’s international obligations and the dismissal protection provided in various
other countries, whether and to what extent these changes comply with international
standards and are capable of addressing the problems that are present in the current
legislative protection is investigated. The possible positive and negative effects of the

legislative reform are considered.

The conclusion provides a summary of the findings. Some practical recommendations

are put forward to address some of the problems identified in the research.
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The statutory rights of
fixed term employees

Introduction

The key objective of this chapter is to provide an overview of certain legislative
interventions that are applied in the South African labour market that affect fixed term
employees in particular. It should be noted that the aim is not to provide a complete
depiction of all the legislative interventions. The core rights that are incremental to the
dismissal protection that fixed term employees enjoy is spotlighted. This is referred to in
the rest of thesis in order to identify particular anomalies and institutional challenges in
the practical application of the dismissal protection available to fixed term employees.

South Africa has established mechanisms to redress the inherent inequality in the
employment relationship and to promote the objectives of labour law.”* Many conditions

that are made applicable to employees generally have been legislated.

As the Constitution of the Republic of South Africa is the pinnacle against which all
other national legislation is measured”® and because many of the labour and other
social legislation have been enacted to give effect to the constitutional provisions,” the
Constitution is set as a backdrop in the discussion of the respective legislative rights
that fixed term employees enjoy. It should be noted that the Constitution applies to

‘everyone’ and not only to fixed term employees.” As the labour legislation is more

72 . . . . . . .
Modern labour law is aimed at promoting efficiency and economic growth; macro-economic management

by achieving wage stabilisation to countenance high unemployment so as to promote competitiveness;
the establishment and protection of human rights and redistribution of wealth and power. Klare K
‘Countervailing Worker’s Power as a Regulatory Strategy’ in Collins Hugh, Davies Paul L & Rideout Roger
(eds) Legal Regulation of the Employment Relation (London: Kluwer Law International, London, UK 2000)
at 68.

Section 2 of the Constitution proclaims it the supreme law of the country. Section 8(1) determines that
the Bill of Rights is applicable to all law.

The LRA, BCEA and EEA were all enacted to give effect to s 23 of the Constitution which guarantees the
right to fair labour practices.

Section 7(1) of the Constitution determines that the Bill of Rights applies to ‘all people in the country’.
Section 23 of the Constitution determines that ‘everyone’ enjoys the right to fair labour practices. See
also the discussion under 1.2 below.
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restricted in application it is necessary to explain the scope of application of the labour
legislation before the discussion is embarked upon.”™

The Bill of Rights’’ as contained in the Constitution is premised on the notion of equality
before the law.”® Various other specific rights flow from the right to equality including the
right to fair labour practices,” the right to dignity,® freedom and security,®! the right to
freely associate,®* the right to access the courts,® the right to participate freely in trade
or a profession of own choice® the right to a safe and healthy environment® and the
right to basic education.®® These constitutional rights all impact on the way that national

labour legislation is enacted, interpreted and applied.

1.1 Qualifications for eligibility to rights in labour legislation

Only persons acknowledged as ‘employees’ have recourse to the dispute resolution
mechanisms as contained in the labour legislation.®” In cases of discrimination® and
victimisation,® applicants for employment also enjoy protection under certain
provisions.® The unfair dismissal protection applies to all employers and employees in
the public and the private sectors except for those expressly excluded in the legislation

itself.

The LRA defines ‘employee’ as a person that is not an independent contractor who
works for another person or for the State and who receives remuneration, or someone

who is entitled to receive such remuneration. The definition also includes persons

e See the discussion under 1 below.

The Bill of Rights is situated in Ch 2 of the Constitution.

78 Section 9 of the Constitution. See also Currie & de Waal The Bill of Rights Handbook (2005) 230 - 234.

” Section 23 of the Constitution.

Section 10 of the Constitution.

Section 12 of the Constitution.

Section 17 and 18 of the Constitution.

Section 34 of the Constitution.

Section 23 of the Constitution.

Section 24 of the Constitution.

Section 29 of the Constitution.

Section 213 of the LRA does not expressly exclude fixed term employees from the statutory definition of
‘employee.” The BCEA and EEA define ‘employee’ in similar terms as the LRA. See also s 1 of the BCEA and
s 1 of the EEA.

Sections 6(9) & 9 of the EEA.

Section 5(2) & (3) of the LRA.

Grogan Employment Rights (2010) at 15.
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assisting in the carrying on of the employer’s business.®* It has been held that ‘a person
or persons who has or have concluded a contract or contracts of employment, the
commencement of which is or are deferred to a future date’ should also be included

under the definition of ‘employee’.%

‘Employer’ is not currently defined in the legislation but has a corresponding meaning to
‘employee’.*® Fixed term employees working for labour brokers generally have problems
in the enforcement of rights due to the fact that it is not always clear who the employer
is in the tri-partite set-up.®* In Zolwayo v Sparrow Task Force Engineering (Pty) Limited
& another® the fixed term employee was employed by the agency and assigned to work
for a client on a project. After completion of the project, he was offered alternative
employment by the agency. The employee refused the offer claiming that he was
employed by the client. The employee instituted an action based on unfair dismissal
against both the agency and the client. The arbitrator held that the agency was the
employer and that no dismissal had occurred since the contract had come to an end

automatically at the end of the project.

Likewise in Dyalvani and City of Cape Town® the client claimed that the contract was
concluded between the employee and the labour broker and that a claim should have
been instituted against the labour broker instead. The commissioner conceded that the
labour broker was the employer and made an award to the effect that the bargaining

council lacked jurisdiction to entertain the dispute.

Even in instances where the employer is identified, enforcement of rights is not always
easy for fixed term employees employed by labour brokers. For instance, the client in a
tri-partite relationship is considered to be the employer for purposes of compliance with
health and safety legislation. However, an employee would not be able to claim
compensation for occupational injuries and diseases from the client.”” Even though
atypical work in the form of labour broking has had a positive job creation effect and has

seemingly contributed positively to employment, the fact that these labour relationships

ot Section 213 of the LRA.

Wyeth SA and T Mangele (2005) 26 ILJ 749 (LAC) at para 52.

Section 213 of the LRA.

Theron Jan ‘Employment is Not What It Used to be’ (2003) 24 Industrial Law Journal 1247 at 1256.
Zolwayo v Sparrow Task Force Engineering (Pty) Limited & another [2006] 6 BALR 599 (MEIBC).
Dyalvani and City of Cape Town [2013] JOL 30173 (SALGBC).

Dyokhwe v de Kock NO & Others (2012) 33 ILJ 2401 at para 44.
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have been inefficiently regulated has resulted in negation of fixed term employees’

rights.?®

No distinction is made between various types of South African employees.®® The
statutory definition of employee does not distinguish between the different categories of
employees in terms of the terms of their appointments, their contractual status or their

seniority.

It would not have made sense to exclude employees from the protection of labour
legislation because they are appointed in terms of a fixed term contract. An employee
appointed for an indefinite period could be appointed on a full-time or part-time basis.
An indefinite contract is, like a fixed term contract, a periodic contract. It is tacitly
relocated at the beginning of each fresh period. An indefinite contract also terminates

automatically when the employee dies or reaches the prescribed retirement age.'®

The LRA expressly excludes members of the South African National Defence Force, the
National Intelligence Agency, the National Secret Service, the National Intelligence

Agency and the Academy of Intelligence from the legislation’s protection.***

Fixed term employees are not as a group excluded from the LRA’s application. As fixed
term employees fall under the statutory definition of employee, except if they fall within a
category that is excluded, they enjoy the legislative protection against unfair

discrimination, unfair labour practices and unfair dismissal.’*?

Fixed term employees are also recognised as ‘employees’ for purposes of the rights as
contained in the BCEA.'® The BCEA, like the LRA, completely excludes certain
employees (and therefore also fixed term employees falling within these groups) from its

operation. Fixed term employees employed by the National Intelligence Agency, the

% ILO ‘NEDLAC Republic of South Africa Decent Work Country Programme 2010 to 2014’ (29 September

2010) at 10.

No differentiation is made in respect of terms or periods of appointments. The definition in the LRA is
repeated in the BCEA and EEA. Therefore (except for those expressly excluded) fixed term employees also
enjoy the protection provided therein. See the definitions of ‘employee’ in s 213 of the LRA and s 1 of the
BCEA & EEA respectively. Grogan Employment Rights (2010) at 96. See also Theron Jan ‘Employment is
Not What It Used to be’ (2003) 24 Industrial Law Journal 1247 at 1274.

Kirsten and Southern Cross Manufacturing CO Ltd t/a Southern Cross Industries (2006) 27 1L) 2471 (CCMA).
Grogan Employment Rights (2010) at 64.

Section 2 of the LRA.

Grogan Employment Rights (2010) at 11.

Section 1 of the BCEA.
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Secret Service, the Intelligence Agency, the South African National Academy of
Intelligence and COMSEC'® are excluded. Furthermore, unpaid volunteer workers
working for charities are not covered by the BCEA. Merchant seamen are also excluded

d 105

except in as far as they are entitled to severance pay if they are retrenche and other

rights provided for in a sectoral determination.’®® The BCEA also excludes senior
managerial employees from the scope of the provisions related to working time.'®’ In
addition, persons earning above a specified threshold amount are also excluded from
certain provisions.’®® Employees who work for less than 24 hours per month are
excluded from the provisions pertaining to working hours.'% The provisions in the BCEA
on termination of employment also only exclude employees who work for less than 24

hours per month from its operation.**°

Persons who do not fit the ‘employee’ concept are often also excluded from the
operation of social security legislation. Although the Legislature has attempted to
broaden the scope of application of certain mechanisms, major categories of workers
remain excluded from the various social security mechanisms.!'! The Occupational
Health and Safety Act'*? defines ‘employee’ in wider terms than the LRA does.*** For
purposes of its application an ‘employee’ is any person who works for an employer and
who receives a remuneration or who is entitled to receive remuneration or any person
who works under the employer’s or any other person’s direction or supervision.** The
definition of ‘employee’ in the Compensation for Occupational Injuries and Diseases
Act'® (COIDA) also covers a wider spectrum of workers than the LRA, BCEA and the

104 COMSEC is a government owned electronic communication security company which forms a subdivision

of Security South Africa (formerly the National Intelligence Agency). See
http://en.wikipedia.org/wiki/COMSEC_ (South_Africa).

Section 41 of the BCEA.

Section 3(3) of the BCEA. See also Grogan Employment Rights (2010) at 72.

Section 6(1)(a) of the BCEA. See also the definition of ‘senior managerial employee’ in s 1.

Section 6(3) of the BCEA authorises the Minister of Labour to determine the amount upon the advice of
the Commission.

Section 6(1)(c) of the BCEA.

Section 36 of the BCEA. See also Grogan Employment Rights (2010) at 73.

Olivier MP, Smit N and Kalula ER Social Security: A Legal Analysis (LexisNexis Butterworths, Durban 2003)
at131-132.

Occupational Health and Safety Act 85 of 1993.

In the Preamble to the Occupational Health and Safety Act 85 of 1993 it is made clear that this piece of
legislation is aimed at protection of ‘persons’ whereas the definition provided in s 213 of the LRA
expressly excludes independent contractors and is aimed to cover only those persons recognised as
‘employees’.

Section 1 of the Occupational Health and Safety Act 85 of 1993.

See the definition of ‘employee’ in s 1 of the Compensation for Occupational Injuries and Diseases Act 130
of 1993.
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EEA.'® Employers are obliged to make payments in respect of compensation for work-
related injuries and diseases in respect of all employees. Employees in atypical

employment, including fixed term employment would be covered.

Who qualifies as an ‘employee’ has been a problem area for our courts.**” Generally,
employees are protected by labour legislation, while independent contractors are not.**
The definitions of ‘employee’ as set out in the LRA, the BCEA, the COIDA,*° the

Unemployment Insurance Act*?° 121

and the Skills Development Act™" expressly exclude
independent contractors. The differences between employees and independent

contractors have been subject to scrutiny on various occasions.'?

Whether status plays a role in practice in determining whether or not someone is
recognised as an ‘employee’ is unclear. Directors are not always considered to be
employees of companies.*®® Executive directors usually qualify as employees, whereas

non-executive directors are not considered to be employees. A distinction is made

16 This is to ensure that those who should logically have access to social security benefits, such as the

surviving spouse of an employee who dies in the course of performing his or her duties, would have
access to social security benefits. Olivier Marius ‘Critical Issues in South African Social Security: The Need
for Creating a Social Security Paradigm for the Excluded and the Marginalized’ (1999) 20 Industrial Law
Journal 2199 at 2201.

Benjamin Paul ‘An Accident of History: Who is (and Who Should be) an Employee under South African
Labour Law’ (2004) 25 ILJ 787. See also ILO ‘Meeting of Experts on Workers in Situations Needing
Protection (The Employment Relationship Scope)’ (May 2000 Geneva) accessed at
http://www.ilo.org/public/English/dialogue/ifodial/publ/mewnp/index.htm (12 September 2012).

South Africa’s common law is based on the Roman-Dutch law. In Roman law a distinction was made
between a contract of service (locatio conductio operarum) and one for work (locatio conductio operis)
which is used in the case of an independent contractor hence the distinction. Vettori The Employment
Contract and the Changed World of Work (2007) at 3. See also Smit v Workmen’s Compensation
Commissioner 1979 (1) SA 51 (A) at 61 and Peter Lawson and Schmidhauser Electrical CC Case No
7596/2007 [2012] ZAWCHC 146 (1 August 2012) at paras 2 - 3.

Compensation for Occupational Injuries and Diseases Act 130 of 1993.

Unemployment Insurance Act 63 of 2001. In terms of s 1 ‘employee’ is defined as a natural person who
earns remuneration or to whom remuneration accrues for services rendered, except an independent
contractor.

Skills Development Act 97 of 1998.

See for instance SABC v McKenzie (1999) 20 ILJ 585 (LAC), Niselow v Liberty Life Association of Africa Ltd
(1998) ILJ 752 (SCA), Smit v Workmen’s Compensation Commissioner 1979 (1) SA 51 (A), South African
Master Dental Technicians Association v Dental Association of South Africa 1970 (3) SA 733 (A), Pam
Golding Properties (Pty) Ltd v Erasmus 2010 ILJ 1460 (LC), State Information Technology Agency (Pty) Ltd v
CCMA 2008 ILJ 2234 (LAC), Church of the Province of Southern Africa (Diocese of Cape Town) [2001] 11
BLLR 1213 (LC) and Van Rooyen v S [2002] 8 BCLR 810 (CC) with regard to the interpretation of who is an
employee and the tests applied to determine whether a person qualifies as an ‘employee’.

Anderson v James Sutherland (Peterhead) Ltd 1941 SC 203 at 217. See also French Hairdressing Saloons v
National Employers’ Mutual General Insurance Association Ltd 1931 AD 60; Moresby White v Rangeland
Ltd 1952 (4) SA 285 (SR) at 288; PG Group (Pty) Ltd v Mbambo NO [2005] 1 BLLR 71 (LC) at paras 21 - 31
and Amazwi Power Products (Pty) Ltd v Turnbull 2008 ILJ 2254 (LAC) at paras 13 - 14.
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between managerial functions and ordinary directors’ functions.'** For as far as a
director is also responsible for executive managerial functions he or she would usually
be considered to be an employee.'®® Non-executive directors*?® will rarely be afforded
the protection provided in the LRA. A director who is also an employee acts in a dual

capacity and the position as an employee is independent of that of a director.?’

Some individuals are considered to be mere ‘office holders’.**?® Members of Parliament,
provincial governments and councillors of local government for instance, are not
considered to be employees.*®® In Khanyile v CCMA & others™® Murphy AJ held that
magistrates and judges should not be covered by the LRA since it would be
inappropriate for CCMA commissioners to assess their performance. The courts have

also excluded priests.'® This approach has also been adopted in England.'*

Different factors are considered important in determining whether or not someone is an
‘employee.”*® The nature of a working relationship has many nuanced possibilities.
Sometimes a person’s status or the nature of a relationship will be determined by

considering whether or not it would fall within the statutory definition of ‘employee’. In

124 In Stevenson v Sterns Jewellers (Pty) Ltd (1986) 7 ILJ 318 (IC) the Industrial Court confirmed that a

managing director is an employee. However non-executive directors are not considered ‘employees.” See
Anderson v James Sutherland (Peterhead) Ltd 1941 SC 203 at 217. See also Oak Industries (SA)(Pty) Ltd v
John NO & another 1987 (4) SA 702 (N); (1987) 8 ILJ 756 (N) at 758 — 760 where Friedman J determined
that a managing director would be an employee if he or she falls within the definition of ‘employee’ in
terms of the Labour Relations Act 28 of 1956 (by analogy, in s 213 of the LRA). For an example in which
the tests were applied by Molahlehi J in order to ascertain whether or not a director qualified as an
employee see Hydraulic Engineering Repair Service v Ntshona & others (2008) 29 ILJ 163 (LC) at 169 — 171
and PG Group (Pty) Ltd v Mbambo NO & others [2005] 1 BLLR 71 (LC) at para 31. See also generally Larkin
‘Distinctions and Differences: A Company Lawyer’s Look at Executive Dismissals’ 1986 (7) Industrial Law
Journal 248. See also Chillibush Communications (Pty) Ltd v Johnston NO & others (2010) 31 ILJ 1358 (LC)
at paras 25—-26 & 29.

12 See for instance Solomons v Skyport Corporation Ltd (2007) 28 I1LJ 2871 (CCMA) at 2872E.

126 The Companies Act 71 of 2008 does not distinguish between ‘executive’ and ‘non-executive’ directors.
This distinction was made by the court in Howard v Herrigal 1991 (2) SA 660 (A) at 678. The King Report
on Corporate Governance for South Africa, 2002 in Ch 4 para 7 defines ‘executive director’ as ‘an
individual involved in the day-to-day management and/ or in the full-time salaried employment of the
company and/ or any of its subsidiaries. A non-executive director is someone who is not involved in the
day-to-day management if the company or is not a full-time salaried employee of a company or its
subsidiaries The Institute of Directors of SA King Report on Corporate Governance in South Africa, 2009 in
principle 2.3 prescribes the appointment of non-executive directors.

127 Chillibush Communications (Pty) Ltd v Johnston NO & others [2010] 6 BLLR 607 (LC) at paras 24 - 28.

128 See for instance Khanyile v CCMA & others (2004) 25 ILJ 2348 (LC) at paras 27, 30 & 35.

Parliament of the Republic of South Africa v Charlton [2010] 10 BLLR 1024 (LAC) at paras 27 - 31.

Khanyile v CCMA & others (2004) 25 ILJ 2348 (LC) at paras 4, 9 - 10 & 30 - 35.

Salvation Army South African Territory v Minister of Labour (2005) 26 ILJ 126 (LC) at paras 13 —15.

See for instance Percy v Church of Scotland Board of National Mission [2006] IRLR 195 HL at paras 40 — 42,

133-134,138 - 140 & 152.

133 Board of Executors Ltd v McCafferty (1997) 18 ILJ 949 (LAC) at 968F - H.
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other instances a person, who cannot be defined as an ‘employee’ in terms of the
legislation may still be considered to be in a relationship ‘akin to employment’, who
enjoys the constitutional protection against unfair labour practices.*** The case law on

the topic is confusing and often contradictory.**

A statutory presumption in favour of the proposition that a person is an ‘employee’,
exists. In terms of the LRA, if a person works for or renders services to any other person
and complies with any one of seven factors**® such a person will be presumed to be an
employee until the contrary is proven.’®” The BCEA contains a similar provision.**® In
terms of s 83 of the BCEA, the Minister may also recognise persons as ‘employees’ by
notice in the Government Gazette.**® This statutory presumption has not been included
in the COIDA,** the UIA,** the Skills Development Act,**? the EEA, and the OHSA.**3
In any event, the guidance provided in terms of the statutory presumption is so circular

as to render it absolutely useless.

The Department of Labour also issued guidelines to assist in determining who qualifies
as an employee for purposes of labour protection.** These guidelines provide a
summary of the most pertinent case law in point.** Unfortunately, it does little more in
providing clarity on this jurisdictional aspect. Ultimately, it seems that the courts are still
led by the dominant impression regarding the nature of the relationship which is

determined after consideration of all the surrounding circumstances.**®

134 SANDU v Minister of Defence [2007] 9 BLLR 785 (CC) at para 24. See also Discovery Health Ltd v CCMA &

others (2008) 29 ILJ 1480 (LC) at para 42.

Vettori Stella The Employment Contract and the Changed World of Work (2007) at 11.

Section 200A (a) — (g) of the LRA. If a person’s works is subjected to the control or direction of another
person; if the extent to which his or her working hours are subject to the control or direction of another
person; if a person working for an organisation plays a vital role in such an organisation; if the person has
worked for the other person on average no less than 40 hours over the last 3 months; if the person is
economically dependent upon the income derived from the employer; if the person is provided with tools
of trade or work equipment by the other person; or if such a person works solely for that other person he
or she will be presumed to be an ‘employee’.

Section 200A of the LRA. Grogan Workplace Law (2009) at 16 — 17.

Section 83A of the BCEA.

Grogan Employment Rights (2010) at 24.

Compensation for Occupational Injuries and Diseases Act 130 of 1993.

Unemployment Insurance Act 63 of 2001.

Skills Development Act 97 of 1998.

Occupational Health and Safety Act 85 of 1993.

‘Code of Good Practice: Who is an Employee?’ General Notice 1774 in GG No. 29445 of 1 December 2006.
Grogan Employment Rights (2010) at 23.

Workforce Group (Pty) Ltd v CCMA & others (2012) 33 ILJ 738 (LC) at paras 5 - 6. See also State
Information Technology Agency (Pty) Ltd v CCMA & others (2008) 29 ILJ 2234 (LAC) at paras 10 - 16.
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Fixed term employees in principle enjoy the same rights as permanent employees. The
dismissal protection in the LRA will only apply to fixed term employees that are
recognised as employees under the definition, since the provision expressly refers to
‘an employee’.’*’ The same test is used to establish the existence of an employment
relationship for fixed term employees and permanent employees. However, fixed term
contracts can probably more easily be disguised as other types of commercial
contracts, making it more probable for employers to evade the legislative protection that
fixed term employees in principle should enjoy. In addition, the dismissal protection
provided for in the LRA expressly requires the person who relies thereupon to qualify as
an ‘employee’ appointed in terms of a ‘fixed term contract’, which is undefined in the

legislation.

1.2 The right to fair labour practices

South Africa’s Constitution is exceptional, because it contains the right to fair labour
practices as a fundamental right. Malawi, that followed the wording of the South African

Constitution, is the only other country that guarantees such a right.**®

Section 23 of the Constitution was designed to ensure the dignity of all workers and to
promote principles of social justice, fairness and respect for all.'*® It provides that
‘everyone has the right to fair labour practices’.® The term ‘everyone’ follows the
wording of s 7(1) of the Constitution which provides that the Bill of Rights enshrines the
right ‘of all people in the country.’ This is supportive of a broad scope of application.***
There are no internal limitations to s 23 of the Constitution, save that it applies to an
employment relationship or a relationship viewed as ‘akin to an employment

relationship’.*®* Therefore, the right to fair labour practices applies even in the absence

1 See the discussion in Ch 4 under 4.1.2.

Cheadle H ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 29.

See also NEHAWU v UCT [2003] 2 BCLR 154 (CC) at paras 33 - 40.

Section 23(1) of the Constitution.

Le Roux “The Meaning of ‘Worker’ and the Road Towards Diversification: Reflecting on Discovery, SITA
and ‘Kylie’” (2009) 30 Industrial Law Journal 49. See also Khosa v Minister of Social Development 2004 (6)
SA 505 (CC) at para 111 and ‘Kylie’ v CCMA & others (2010) 31 ILJ 1600 (LAC) at paras 16 & 22.

Vettori Stella The Employment Contract and the Changed World of Work (Ashgate Publishers 2007) at 162.
See also Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 31 and SANDU v Minister
of Defence 1999 (20) ILJ 2265 (CC) at paras 28 — 30.
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of a contract of employment.'*® Even if the work that an employee does is illegal he or
she has the right to fair labour practices.™* Therefore, this fundamental right applies to

fixed term employees.

The term ‘unfair labour practice’ is not defined in the Constitution.** Unfairness implies
a failure to meet an objective standard. It may be taken to include arbitrary, capricious
or inconsistent conduct, whether negligent or deliberate.™® In NEWU v CCMA™’ the LC
considered the ambit of ‘fair labour practices’ as contemplated in s 23 of the
Constitution. It was held that labour practices should be both lawful and fair. What is
lawful and fair are also two undefined concepts. The flexibility conferred in the term was,
in the court’s view, intentional to provide flexibility in order to guarantee equitable

protection to both employers and employees.**®

159 it was

In Nakin v MEC, Department of Education, Eastern Cape Province & another
held that the coherence of labour law jurisprudence is determined by the degree to
which it expresses the constitutional right to fair labour practices. Therefore, social
justice must remain a precondition for creating a resilient economy. The regulatory
framework should provide legal certainty. It should also stub out inequitable practices
that are contrary to the constitutional mandate. The interpretation and application of
legislation in protection of the right to fair labour practices which encapsulates the right
not to be unfairly dismissed, is a constitutional matter.*® It is the court's duty to
safeguard employees who are particularly vulnerable to exploitation because they are

inherently economically and socially weaker than their employers.*®*

153 Discovery Health v CCMA (2008) 29 ILJ 1480 (LC) at 1489. See also Rumbles v Kwa-Bat Marketing (2003)

24 1LJ 1587 (LC) and Kylie v CCMA & others (2010) 31 ILJ 1600 (LAC) at para 22.

Le Roux “The Meaning of ‘Worker’ and the Road towards Diversification: Reflecting on Discovery, SITA
and ‘Kylie””” at 58.

NEHAWU v University of Cape Town & others 2003 (3) SA 1 (CC) at 19. See also Komane v Fedsure Life
[1998] 2 BLLR 215 (CCMA) at 219. The word ‘fair’ is defined in Allen RE Concise Oxford Dictionary 9th edn
(Clarendon Press Oxford 1991) as ‘just, unbiased, equitable.’

Du Toit D, Woolfrey D, Murphy J, Godfrey S, Bosch D and Christie S The Labour Relations Act of 1995: A
Comprehensive Guide 2" edn (Durban Butterworths 1998) at 443.

NEWU v CCMA (2003) 24 ILJ 2335 (LC).

NEWU v CCMA (LC) at 2339. See also Brassey M ‘Labour Relations’ in Chaskalson M, Kentridge J, Klaaren J,
Marcus G, Spitz D & Woolman S (eds) Constitutional law of South Africa (Juta & Co 1999) at 30 — 33.

Nakin v MEC, Department of Education, Eastern Cape Province & another [2008] All SA 559 (Ck) at para
30.

Bhorat & Cheadle ‘Labour Reform in South Africa: Measuring Regulation and a Synthesis of Policy
Suggestions’ (2010) at 9.

Kylie v CCMA & others (LAC) at paras 29, 41, 43 & 52.
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In NEHAWU v University of Cape Town'®® the Constitutional Court noted that the
content of the term ‘fair labour practice’ depends upon the circumstances of a particular
case and essentially involves making a value judgment. The court’s view was that it is
for this reason neither necessary nor desirable to define this concept. The Legislature
intended the term to gather meaning through decisions of the Labour Court and the
Labour Appeal Court. The Constitutional Court emphasised that s 23(1) was primarily
aimed at securing continuation of the employment relationship on terms that are fair to
both the employer and the employee.'®® Herein rests the right of the employer to

exercise business prerogative.'®*

Employers enjoy the right to organise their work operations in a way which they find
most suitable to achieve their operational objectives.’®® Employers are permitted to
decide what posts to create and who should be appointed or promoted.*®® Since the Bill

of Rights is capable of horizontal application,®’

it necessitates a process of the
weighing up of rights by the courts. A balance needs to be struck between protecting
the personal interests of employees and employers’ right to exercise business
prerogative without judicial interference.’® Currently there is no legislative provision
specifically subjecting an employer's hiring and promotion decisions to judicial scrutiny.
This prerogative is restricted only in terms of the prohibition against unfair discrimination

and subjected by the fundamental right to labour practices.*®®

Due to the fact that the right to fair labour practices as contained in the Constitution

does not only apply to employees, it is necessary to weigh up the rights of employers

162 NEHAWU v University of Cape Town (2003) 24 ILJ 95 (CC) at 110.

NEHAWU v University of Cape Town (2003) 24 ILJ 95 (CC) at para 40. See also Kylie v CCMA & others
(2010) 31 ILJ 1600 (LAC) at para 21.

Wood v Nestlé SA (Pty) Ltd (1996) 17 ILJ 184 (IC) at 185F —1, 189D — F, 1901 — 191B & 191D.

Strydom EML ‘The Origin, Nature and Ambit of Employer Prerogative (Part 1)’ (1998) 11 SA Merc LJ 40 at
42. See also George v Liberty Life Association of Africa (1996) 17 ILJ 571 (IC) at 504.

Grogan Employment Rights (2010) at 107.

NEWU v CCMA (LC) at 2339.

Achieving fairness in labour relations means balancing the respective interests of employers and
employees. See Vettori Stella ‘Constructive Dismissal and Repudiation of Contract: What must be proved?
2011 Vol. 22 (1) 173 at 174 and the reference in note 11. See also Avril Elizabeth Home for the Mentally
Handicapped v CCMA (2006) 27 I1LJ 1644 (LC) at 1646.

Sections 9(4), 7(2) read with s 9(1) and (2) of the Constitution. See also ss 195 of the LRA and ss 42 - 45
read with s 50(1)(g) and Sch 1 to the EEA.
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against the rights of employees. A balance must be struck between the rights of fixed
term employees and employers’ rights to autonomy and business prerogative.'”®

Job security and income security ensure that workers and their dependents have more
certainty and security. The protection of job security is however not an absolute
protection. Employers should be able to terminate the employment relationship under
certain circumstances, while employees should be provided with protection against

arbitrary dismissals.*"*

Presiding officers seem to accept that employers should have freedom to establish
workplace rules. An enquiry into the fairness of employer conduct rarely interferes with
employers’ prerogative.!”? Labour forums will not interfere in management’s decisions
unless it is proven that an employer acted unreasonably or unfairly.*”® The intention was
that the Legislature could, in terms of the unfair labour practice provision, regulate
employer conduct by super-imposing a duty of fairness. The mere existence of
discretion does not in itself deprive the CCMA of jurisdiction to scrutinise employer
conduct.*”

What must be assessed in such a case is whether or not the court should exercise
discretion in favour of the employee in the particular circumstances because of the way
in which the employer had exercised its business prerogative.’”® Presiding officers
should not have an unfettered discretion to rule that employers’ actions are unfair, since

this would result in extensive intrusion in the principle of business prerogative.*’®

e Benjamin Paul & Gruen Carola ‘The Regulatory Efficiency of the CCMA: A Statistical Analysis’ (2006) at 6

accessed at
http://www.commerce.uct.ac.za/Research_Units/DPRU/Employment_Promotion_Program/PDFS/Report_
CCMA_Benjamin_Gruen.pdf (12 June 2012). 6. See also NEHAWU v University of Cape Town 2003 (3) SA 1
(CC) at paras 40 — 41.

Yemin E ‘The Protection of Security of Employment — an International Perspective in Collective Bargaining
and Security of Employment in Africa: English Speaking Countries’ at 114 - 115.

Goliath v Medscheme (Pty) Ltd [1996] 5 BLLR 603 (IC) at para 4.2. Provincial Administration Western Cape
(Department of Health and Social Services) v Bikwani & others (2002) 23 ILJ 761 at 771F - J. See also the
dissenting judgment by Conradie in JDG Trading (Pty) Ltd t/a Price ’n Pride v Brunsdon [2000] 1 BLLR 1
(LAC) at para 71 and Zondo JP’s remarks in Shoprite Checkers (Pty) Ltd v Ramdaw NO & others [2001] 9
BLLR 1011 at 1024 and 1029A.

Woolworths (Pty) Ltd v Whitehead (2000) 21 ILJ (LAC) at paras 23 - 24. See also Vereniging van
Staatsamptenare obo Badenhorst & Department of Justice [1998] 3 LLD 425 (CCMA) at 426.

Apollo Tyres South Africa (Pty) Ltd v CCMA & others [2013] 5 BLLR 434 (LAC) at para 45.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 40.

Grogan Employment Rights (2010) at 97.
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The courts will scrutinise the process by which employers reach their decisions. Failure
to follow policies and procedure could result in the procedure being declared unfair.*”’
The scope of the duty to act fairly is dependent on factors including the nature of the
decision, the relationship between the persons involved and established procedures

and practices.*”®

The scope of the constitutional right to fair labour practices is wide enough to
encapsulate fixed term employees’ right to basic minimum rights and instances outside
the auspices of the legislative protection against unfair labour practices as discussed
below.'” The right to fair labour practices as set out in s 23 of the Constitution also
encompasses the right not to be unfairly dismissed as that right was enacted to give

effect to the constitutional right to fair labour practices.*°

Fixed term employees do enjoy the right to fair labour practices and the right not to be
unfairly dismissed. However, there is a differentiation made between fixed term and
permanent employees in as far as the unfair dismissal mechanism are concerned. If this
differentiation makes it more difficult for fixed term employees than it is for indefinitely
appointed employees to enforce their right to fair labour practices then it is clearly a

constitutional quagmire that requires appropriate measures to address it.

1.2.1 Unfair labour practice protection in terms of the LRA

The Wiehahn Commission*® first proposed the introduction of the concept ‘unfair labour
practices’ into the LRA.*®? The aim was to cure the lack of fairness in the common law

system.'®? |nitially the term ‘unfair labour practice’ was not clearly defined. Any labour

v See for instance Gordon v Department of Health: KwaZulu-Natal (2008) 29 ILJ 2535 (SCA) at paras 22 — 23

& 29.

Lloyd & others v McMahon [1987] 1 All ER 1118 (HL) at 1170F - G.

See the discussion under 2.1.

In NEHAWU v University of Cape Town & others [2003] 2 BCLR 154 (CC) at paras 41 — 43 it was held that
the right to be protected against unfair dismissal is firmly entrenched in the right to fair labour practices.
The 1978 Commission of Enquiry into Labour Legislation appointed under General Notice No. 445 of GG
No. 5651 dated 8 July 1977.

Currie & De Waal The Bill of Rights Handbook (2005) at 501 - 503.

At common law a contract of employment could be terminated for any reason and by any means as long
as the agreed upon contractual principles were adhered to. See Neethling & Le Roux “Positiefregtelike
erkenning van die reg op verdienvermoé of ‘the right to exercise a chosen calling’” (1987) 8 Industrial Law
Journal 719 at 720. See also Cohen Tamara ‘When Common Law and Labour Law Collide — Some Problems
Arising out of the Termination of Fixed-term Contracts’ (2007) 19 SA Merc LJ 26 at 27 and Tshongweni v
Ekurhuleni Metropolitan Municipality (2012) 33 ILJ 2847 (LAC) at para 37.
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practice which, in the Industrial Court's opinion, qualified as unfair fell within the scope
of the first statutory intervention.®* The Industrial Court was provided with vast flexibility
to develop the common law.’®® In 1980 a more defined meaning of ‘unfair labour
practice’ was legislated. Four consequences that may arise as a result of an act or an
omission were identified as being potential unfair labour practices.’®® This new
introduction remained susceptible to different interpretations and did not assist in

187

providing legal certainty. In 1988 the definition of ‘unfair labour practice’ was

amended again.'® This time a list of specific unfair labour practices were identified.
However, the list was not exhaustive. The definition remained open-ended and
susceptible to various interpretations. In 1991, the definition was amended once more.
This definition described ‘unfair labour practice’ as any act or omission which has or
may have the effect that ‘any employee or class of employees is or may be unfairly
affected or that his or their employment opportunities or work security is or may be
prejudiced or jeopardised thereby.’*?°

The LRA currently provides that an ‘unfair labour practice’ is any unfair act or omission
arising between an employer and employee related to a closed list of circumstances.
Section 186(2) of the LRA lists promotion, demotion, probation, training or provision of

190

benefits™" as matters to which the unfairness should relate. In addition suspension or

other disciplinary action short of dismissal,*** failure or refusal to re-instate a former

2

employee'® and any occupational detriment as a result of an employee making a

193

protected disclosure in terms of the Protected Disclosures Act™”° would resort under this

description.

184 Section 1(f) of the Industrial Conciliation Amendment Act 94 of 1979. The Industrial Court was established

in 1979 and provided jurisdiction to deal with unfair labour practice disputes. In 1995 the Industrial Court
was replaced by the CCMA and the Labour Court.

Thompson B & Benjamin P South African Labour Law Vol. 1 (Juta Law 2001) Al - 60. South African
Maritime Safety Authority v McKenzie [2010] 31 ILJ 529 at para 27.

Section 1(g) of the Industrial Conciliation Act 94 of 1979.

Thompson & Benjamin South African Labour Law (2001) Al - 60.

Section 1(h) of the Labour Relations Amendment Act 83 of 1988.

Section 1 of the Labour Relations Amendment Act 9 of 1991.

Section 186(2)(a) of the LRA.

Section 186(2)(b) of the LRA.

Section 186(2)(c) of the LRA.

Section 186(2)(d) of the LRA and s 4(2) of the Protected Disclosures Act 26 of 2000.
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The definition of unfair labour practices does not cover all incidents that could prevail in
the employment relationship.’®* It is therefore conceivable that circumstances arising in
a fixed term employment relationship, at times, would fall outside of the statutory
definition. Fixed term employees are covered by this right just as much as permanent
employees are. However, it may be more difficult for a fixed term employee to prove
that an unfair labour practice had occurred. Employees are often appointed without
contracts that specifically include provisions that would entitle them to the rights to

which these unfair labour practices relate.'®

1.2.2 Protection against unfair dismissal

The LRA provides that ‘every employee has the right not to be unfairly dismissed.’**°

This provision is the underpinning of all the sections in the LRA that follow thereupon.*®’

The essence of the doctrine of unfair dismissal is to protect the employee against
dismissal without fair substantive grounds and adherence to a fair procedure.’*®But,
employers employing fixed term employees are usually not subjected to the same
onerous duties and obligations imposed by the LRA. Fixed term employees often enjoy

less job security than permanent employees.**°

The ordinary definition of dismissal is contained in s 186(1)(a) of the LRA. In terms of
this provision, an employer who terminated a contract of employment with or without
notice would have dismissed an employee. In effect, any act or omission by an

employer which leads to the termination of an employee’s employment would constitute

194 Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 42.

A contract of employment may be concluded in writing, orally or even tacitly. There are no formalities
required in legislation. Section 29 of the BCEA only requires written particulars, not a written employment
contract. In case of a fixed term employment contract s 29(1)(m) of the BCEA determines that such
particulars should include the termination date of the appointment.

Section 185(a) of the LRA.

Brassey Martin Commentary on the Labour Relations Act Vol. 3 (Juta 1999) at A8:1. See also NEHAWU v
University of Cape Town & others (2003) 24 ILJ 95 (CC) at para 42 and Sidumo & another v Rustenburg
Platinum Mines Ltd & others [2007] 12 BLLR 1097 (CC) at paras 72 & 74.

Fedlife Assurance Ltd v Wolfaardt (2001) 22 ILJ 2407 (SCA) at paras 2 & 9.

The relatively unprotected status of fixed term employees makes them particularly vulnerable when
employers consider restructuring. This risk of job loss is increased by the principle ‘last in first out’ since
they are usually appointed for a brief period only. Section 189(7) of the LRA and Item 12(9) of the Code of
Good Practice: Dismissal both identify length of service as an important factor to consider when
retrenchment is contemplated.
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a dismissal.’® In Ouwehand v Hout Bay Fishing Industries?®* and in National Union of

Leather Workers v Barnard NO & another?®?

it was held that an employee who alleges
that an unfair dismissal within the meaning of s 186(1)(a) of the LRA occurred must
show that some overt act by the employer was the 'sole or proximate cause' of the

termination of employment.?®

If a contract of employment comes to an end, for
example, through the death of the employee, it would not amount to dismissal, because

the proximate cause of the termination would not have been an act of the employer.

Section 186(1)(a) of the LRA is probably adequate to cover the situation where a fixed
term employee’s claim is based on the fact that he or she had a reasonable expectation
that the employment would continue. The proximate cause of the employment ceasing
is an act by the employer (the creation of an expectation of renewal) and an
accompanying omission (failure to renew the contract).?** Grogan seems to support this
premise. He opines that, if a fixed term employee is permitted to continue working after
the termination date agreed upon in the agreement, the contract would be tacitly
renewed on the same terms, but indefinitely. In these circumstances the contract will

have to be terminated either by means of an ordinary dismissal or by resignation.?*®

But, fixed term employees are regulated under a different unfair dismissal provision.*

Section 186(1)(b) of the LRA has been described as part of the protective fabric related

to the unfair dismissal provisions falling outside of the ordinary meaning of dismissal.?’’

It is one of only two provisions in the LRA that specifically deals with the termination of a

fixed term contract.?®

200 Mampeule v SA Post Office LAC Case no. JA29/09 (unreported) at para 12.

Ouwehand v Hout Bay Fishing Industries (2004) 25 IL) 731 (LC) at para 15.

National Union of Leather Workers v Barnard NO & another (2001) 22 ILJ 2290 (LAC) at para 21.

This also seems to be the stance taken as far as fixed term employees are concerned. See for instance
Chilwane v Carlbank Mining Contractors (JS 11/2010) [2010] ZALC 120 at para 15.

Sindane v Prestige Cleaning Service (2010) 31 ILJ 711 (LC) at 740.

Grogan Dismissal (2010) at 35. See also NEHAWU obo TATI and SA Local Government Association (2008)
291U 1777 (CCMA) at 1783 - 1784.

Section 186(1)(b) of the LRA.

The common law concept of dismissal is extended to protect fixed term employees who are capable of
proving the existence of a reasonable expectation of renewal. Grogan Workplace Law (2010) at 107 - 108.
See also Fedlife Assurance Ltd v Wolfaardt (2002) 22 ILJ 2407 (SCA) at paras 58 — 59 and Sindane v
Prestige Cleaning Services (2010) 31 ILJ 733 (LC) at 740 and note 3 thereof.

The other provision, s 191 of the LRA, deals with determining the date of a dismissal. This is discussed
further in Ch 4 under 1.1.
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The LRA provides that, should an employer create a legitimate expectation that a fixed
term contract of employment will be renewed on the same or similar terms, and the
employer fails to affect such a renewal on the same or similar terms or at all, the non-

renewal would constitute a dismissal.?®

An unfair dismissal claim under s 186 of the LRA, if combined with a claim for unfair
discrimination in terms of the EEA, could amount to an automatically unfair dismissal.
The LRA provides that a dismissal would be automatically unfair if the employer, either
directly or indirectly, discriminated unfairly against an employee in dismissing him or
her. A number of grounds are listed in the section, but the list is not exhaustive. If a
dismissal is connected to a fixed term employee’s ‘race, gender, sex, ethnic or social
origin, colour, sexual orientation, age, disability, religion, conscience, belief, political
opinion, culture, language, marital status or family responsibility’ or any other ground
that is considered arbitrary by the court, it would qualify as an automatically unfair

dismissal.?*°

Fixed term employees enjoy the same protection as permanent employees under the
unfair dismissal provisions. However, a legislative differentiation is impugned by the
inclusion of a stipulation applicable exclusively to fixed term employees. If accessing
social justice by means of the mechanism that specifically applies to fixed term
employees is more difficult for them than it is for permanent employees to access social

justice, the rationale for making this differentiation becomes questionable.

1.2.3 The right to freedom of association

The right to freedom of association and organisational rights is contained in the Bill of
Rights.?** All employees enjoy the right to join a trade union and to participate in its
activities.?*? The LRA also declares that employees enjoy the right to freely associate by
joining trade unions and federations of their choice and participating in their lawful

activities.?*®

209 Section 186(1)(b) of the LRA.

Section 187(1)(f) of the LRA.

Section 23(2) - (4) of the Constitution is situated in Ch 2 thereof.
Currie & De Waal The Bill of Rights Handbook (2005) at 507.
Section 4 of the LRA.
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An employer and a registered trade union, whose members form a majority of the
employer's employees in the workplace or the parties to a bargaining council, may
conclude a collective agreement in which a threshold of representativeness is
established for purposes of eligibility to organisational rights.*** Registered trade unions
who are sufficiently representative can apply for access to organisational rights.?*> The
constitutional right to fair labour practices dictates that collective bargaining should be
extended to all forms of work.”*® Labour market policy is aimed particularly at the
promotion of collective bargaining and the protection of the marginalised.?*” Therefore,
the right to freedom of association is not intrinsically limited to cover indefinitely

appointed employees only.

Outsourcing, labour broking and subcontracting all have the effect of relocating
employers’ obligations to others.?*® This undermines participation in trade unions and
the effectiveness of collective bargaining. Some fixed term employees’ employment
may be of such a precarious nature that they become ‘invisible for recruitment into trade
unions.”?* It is difficult for trade unions to recruit temporary workers and to retain them
because they are unable to pay the membership fees during periods of non-placement.
Unions are also less inclined to represent these workers and to bargain on their
behalf.?° Consequently, fixed term employees are often under-represented in trade
unions. Due to the fact that fixed term employees often do not enjoy the coverage of
unions, they are often not covered by collective agreements pertaining to salary
increases and sectoral agreements concerning minimum wages.??* Due to the fact that
fixed term employees often fall outside the regulatory net of traditional labour law, there

should be regulation specifically for their protection.???

2 Section 18(1) of the LRA.

Section 12 of the LRA allows sufficiently representative trade unions to access the workplace, recruit
members and serve the interest of the union’s members.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 131.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 98.

‘Outsourcing’ means hiring outside contractors to take over mostly non-core functions of an enterprise
rather than employing permanent personnel. Bosch Craig ‘Transfers of Contracts of Employment in the
Outsourcing Context’ (2001) 22 Industrial Law Journal 840 at 840.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 127.

RIA of 2010 at 48.

RIA of 2010 at 50.

Vettori The Employment Contract and the Changed World of Work (2007) at 161. See also Cheadle
‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 125.
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The resolution of interest disputes is secured ultimately by the exercise of the right to
strike.??® Strikes play an incremental role in securing agreements regarding conditions
of employment.?** The fact that fixed term employees are often not members of trade
unions has the effect of minimising both the availability of this important measure to
them and also the efficiency of collective bargaining mechanisms. Fixed term
employees who are paid an hourly wage would also be less inclined to participate in
strikes. Especially fixed term employees who wish to gain access to permanent
employment in future or to have their fixed term contracts renewed, would probably not

risk participating in industrial action.

1.2.4 Basic employment conditions

Minimum conditions of employment are set to protect employees against abuse. In
South Africa legislation has been enacted to regulate hours of work, leave, termination

of employment and health and safety in the workplace.??

Although there is no constitutional right that expressly provides for setting of basic
conditions of employment, the setting of minimum rights to avoid exploitation would

logically resort under the right to fair labour practices.?*

The first piece of South African legislation introduced to set minimum conditions of
employment did not cover the entire South African labour force.??’ Public servants,
agricultural workers and domestic workers were initially excluded.?”® The BCEA was
legislated to conform to international standards. It is now made applicable to most

employees.?®

There is no legislation in South Africa requiring that a contract of employment must be
concluded in writing. The BCEA obliges employers to provide employees with brief

written particulars of their appointment.?° For fixed term employees, the requirement is

23 Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 106.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 104.

Benjamin Paul ‘Labour Market Regulation: International and South African Perspectives’ (2005) at 3.
Section 23 of the Constitution.

Basic Conditions of Employment Act 3 of 1983.

Section 1(2) and 1 (3) of the Basic Conditions of Employment Act 3 of 1983.

Grogan Employment Rights (Juta 2010) at 3.

Section 29(1) of the BCEA.
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that these written particulars must indicate the date upon which the employment will
terminate.”** Employers often do not comply with this legislative requirement.?®
Nevertheless, even in the absence of a particular provision, the BCEA provides

protection to most employees.

Fixed term employees generally qualify for paid annual leave, paid sick leave and paid
public holidays.?®** Those who are not expressly excluded from the provisions of the
BCEA all enjoy the right to at least 21 days’ annual leave per twelve month cycle on full
pay. To calculate leave for persons who are not full-time employees, the BCEA provides
that the parties may agree to one day for every seventeen days worked or one hour for
every seventeen hours worked. Fixed term employees are entitled to one day’s sick
leave for every 26 days worked during the first four months of their employment. After
the four month period, sick leave is calculated as the number of days that they would

usually work in six weeks to be taken over a three year period.?**

An employee who has worked continuously for longer than four months is entitled to
family responsibility leave. This entitlement may only be varied by collective
agreement.”® In terms of s 25 of the BCEA, four consecutive months’ unpaid maternity
leave is available to female employees, whether they are appointed permanently or
temporarily. The maternity leave must commence from four weeks before the birth and

continue until such time as it is safe to return to work.>*®

Fixed term employees in South Africa, despite being covered by the BCEA, often forfeit
their leave entitlements. Fixed term employees who are paid an hourly rate for work

done could, for instance, forfeit payment that they would otherwise be entitled to.

Employers also do not all comply with their legislated responsibilities as they should. In
2012 only about 69 percent of all employees in South Africa received paid sick leave

while only approximately 66.7 percent were afforded paid holiday leave.?®’

231 Section 29(1)(m) of the BCEA.

RIA of 2010 at 64.

Sections 20(b) and s 22(3) of the BCEA.

Section 22 of the BCEA.

Section 27 of the BCEA. Grogan Employment Rights (2010) at 83.

Section 25(2) and (3) of the BCEA.

Statistics South Africa ‘Quarterly Labour Force Survey, Quarter 2, 2012’ at xii. Accessed at
http://www.statssa.gov.za/inside_statssa/vacancies.asp (12 March 2013).
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Upon termination of employment, an employee is entitled to claim accrued leave that he
or she had not taken for the current cycle and the previous cycle only.?*® As long as an
employee works, he or she is entitled to receive payment for his or her services.
Employees, who would ordinarily be expected to work on a specific day, had it not been
a public holiday, are entitled to full pay even though they are not required to work.?*
Fixed term employees who are dismissed, but who received payment in kind consisting
of housing, are entitled to remain in occupation until such time as a dispute regarding
the fairness of the dismissal is finalised.?*°0Only non-performance by employees, other
than times in which an employee cannot reasonably be expected to work, entitles an
employer to withhold the employee’s remuneration.”** Employees who are suspended
are usually entitled to their full remuneration despite the fact that they are not
working.?** But, some fixed term employees are paid an hourly rate for actual time
worked. Unless it is specifically contracted between the parties, such fixed term
employees would not be able to claim payment for days worked on public holidays or if
they are absent from work for a legitimate reason.

All employees, including fixed term employees, are entitled to reasonable notice of
termination of their employment in terms of the BCEA.?*® Notice of termination must be
given in writing and explained orally to illiterate employees.?** In the first six months of
employment, an employee is entitled to at least a week’s notice. During the second six
month period, an employer must provide a minimum of two weeks’ notice. After the first
year, an employee becomes entitled to at least a month’s notice.?*> However, it is well

accepted that in the absence of a stipulation dealing with a notice period for

238 Section 20(11) read with s 40(b) and (c) of the BCEA. In Jooste v Kohler Packaging Ltd (2004) 25 ILUJ 121

(LC) at paras 3.5 - 3.6 Franklin AJ pointed out that the purpose of the BCEA was to allow employees leave
and not for them to accumulate leave to get the monetary pay out upon resignation, hence the
restriction.

Grogan Employment Rights (2010) at 84.

Section 8 of the Extension of Security of Tenure Act 62 of 1997. This right is subject thereto that the
employee may not receive remuneration during the time after dismissal. Lebowa Platinum Mines Ltd v
Viljoen (2009) 30 ILJ 1742 (SCA) at para 18.

This is for instance on public holidays, after hours, or if the employee is ill. Grogan Employment Rights
(2010) at 76.

Unless legislation provides that an employer is absolved from paying remuneration during a period of
suspension, an employer is obliged to continue paying its employees. Grogan Employment Rights (2010)
at 133. See for instance generally Singh v SA Rail Commuter Corporation t/a Metrorail (2007) 28 I1LJ 2067
(LC) and Sappi Forests (Pty) Ltd v CCMA & others (2009) 30 ILJ 1140 (LC) at paras 8 - 16.

Section 37 of the BCEA.

Section 37(4) of the BCEA.

Section 37(1) of the BCEA. Grogan Employment Rights (2010) at 34.
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termination,?*® an employer can rely on the termination date agreed upon in a fixed term
contract, without giving notice as required under the BCEA.?*’ However, an employer
would be compelled to provide notice in terms of the BCEA should a renewable fixed
term contract not be renewed. The notice period for fixed term employees employed for
longer than a year who are bound by collective agreements may be reduced to two
weeks.?*® It is possible in term of the legislation to pay an employee in lieu of notice.**°

If a fixed term employee, who has been working for an employer for longer than a year,
is dismissed for operational reasons,”® he or she is entitled to severance pay to the

21 an

amount of one week’s remuneration for each completed year of service.
employee however refuses reasonable alternative employment which was offered to
him or her by the employer, he or she will forfeit such severance pay.?? The LRA also
contains a similar provision that determines that if an employee is dismissed for
operational reasons he or she will usually be entitled to one week’s severance pay for
every completed year that he or she had worked for the employer. It is expressly stated
in this provision that severance pay is additional to any other payment to which an

employee is entitled.”?

If a contract of employment is silent on a matter concerning conditions of employment,
the BCEA'’s provision is incorporated into the contract. The provisions of the BCEA

enjoy preference over individual contracts of employment, unless the provisions

246 . . . . . . .
It is possible to include a notice period in a fixed term contract. Grogan calls such an agreement a

‘maximum duration contract’. Grogan Employment Rights (2010) at 62 — 64. See also Mafihla v Govan
Mbeki Municipality [2005] 4 BLLR 334 (LC) at para 37.

Gericke ‘A New Look at the Old Problem of a Reasonable Expectation: The Reasonableness of Repeated
Renewals of Fixed Term Contracts as opposed to Indefinite Employment’ at 12.

Section 37(2) of the BCEA.

Section 38 of the BCEA.

Section 213 of the LRA defines ‘operational requirements’ as the needs of employers based on ‘economic,
technological, structural or similar' reasons.

Section 41 of the BCEA. This rate may be adjusted by the Minister from time to time after consultation
with NEDLAC and the Public Service Co-ordinating Bargaining Council. Contracts of employment and
collective agreements may provide for higher levels of redundancy pay.

Section 41(4) of the BCEA determines that an employee who unreasonably refuses an offer of alternative
employment forfeits his or her right to severance pay. See also item 11 of the Code of Good Practice:
Dismissal based on Operational Requirements. The reasonableness of a refusal is determined by a
consideration of the reasonableness of the offer of alternative employment. Objective factors such as
remuneration, status and job security and the employee’s personal circumstances are taken into account.
Section 196 of the LRA. An employee would not be entitled to a severance payment despite the fact that
he or she is dismissed for operational reasons if the employer is exempted from paying severance pay or
if the employer had offered the employee reasonable alternative employment which he or she had
unreasonably refused.
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contained in the individual contracts are more favourable to the fixed term employee.?**

Provisions included in a contract of employment which renders the employee worse off

than the BCEA's provisions, are of no legal force.>®

It is impermissible for employers and employees to contract out of the BCEA. In other
words, the minimum conditions as set by the BCEA are implied contractual terms that
are enforceable despite stipulations included in the contract on less favourable terms.
The provisions contained in the BCEA may be altered through collective agreements,

but only to the extent that such collective agreements comply with the BCEA.?*°

Fixed term employees hoping to eventually secure permanent employment with the
employer would logically be less inclined to enforce the provisions in the BCEA. The
courts do not enforce the right to notice as contained in the BCEA, or the severance pay
provisions in as far as fixed term employees are concerned. Despite the fact that fixed
term employees enjoy the same rights under the BCEA, in practice they are often

denied these rights.

1.2.5 The right to refer a dispute for resolution

The Constitution provides that every South African citizen has the right to have disputes
heard and resolved by an unbiased forum or court.?®’ The LRA aims to promote social
justice.?®® Therefore, it is essential to recognise a right to recourse.”®® One of the

express aims of the LRA is to establish simple procedures for dispute resolution.?®®

261

The rights contained in the Bill of Rights=" are enforceable. Anybody acting in the

interest of a group or class of persons or in the public interest and associations acting in

Section 4 of the BCEA. See also SA Maritime Safety Authority v McKenzie [2010] ZASCA 2 at para 24.
Section 4(c) of the BCEA. See also De Beer v SA Export Connection CC t/a Global Paws (2008) 29 ILJ 347
(LC) at paras 20 - 21.

Section 5 of the BCEA.

Section 34 of the Constitution.

Section 1 of the LRA. See also Chillibush Communications (Pty) Ltd v Gericke and others (2010) 31 ILJ 1350
(LC) at para 19.

Simon Nape and INTCS Corporate Solutions (Pty) Ltd Labour Court Case No. JR617/07 at para 81.

See the preamble to the LRA. See also the Explanatory Memorandum to the Draft Labour Relations Bill of
1995 at 43.

261 Chapter 2 of the Constitution.
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the interest of the members may approach a competent court to enforce their
262

constitutional rights.
Fixed term employees who do not enjoy the protection provided by the LRA or the
common law could refer a dispute in terms of s 23(1) of the Constitution.?*® There have
been cases in which the Constitutional Court has held that an unfair dismissal qualified
as an unfair labour practice in terms of s 23 of the Constitution.?®* Although these cases
did not involve fixed term contracts, it is in principle conceivable that a fixed term
employee who has no recourse to statutory or common law remedies for unfair

dismissal could refer his or her claim to the Constitutional Court for adjudication.

To date there has not been a Constitutional Court case dealing specifically with an
employer’s failure to renew a fixed term contract. However, some cases have been
referred regarding the payment of severance pay upon termination of a fixed term
contract for operational reasons. A failure by an employer to pay a fixed term employee
the same severance pay as other employees has also been held to constitute an
infringement on the right to fair labour practices.?*

The Constitution does not provide for specific remedies for a breach of the right to fair
labour practices under s 23. The Constitutional Court would most likely apply the LRA’s
remedies®® despite the Constitutional mandate that the Constitutional Court may

fashion appropriate and effective relief.?’

The Constitution also requires that mechanisms used in the resolution of labour

disputes must be effective. In other words, if legislation is enacted that limits the right to

262 Section 38 of the Constitution.

Vettori Stella The Employment Contract and the Changed World of Work (Ashgate Publishers 2007) at 161.
See for instance Gotso v Afrox Oxygen Ltd [2003] 6 BLLR 605 and Ndara v The Administrator University of
Transkei Case no. 48 of 2001 (Tk)(Unreported).

See for instance Matthews v GlaxoSmithKline SA (Pty) Ltd [2007] 3 BLLR 230 (LC) at paras 69 - 71.

In case of private conduct remedies will usually be found in the ordinary legislation (the LRA) or the
common law, whereas if the law itself is challenged constitutional remedies may be fashioned. See Currie
& De Waal The Bill of Rights Handbook (2005) at 194.

Section 38 of the Constitution. In Sanderson v Attorney General, Eastern Cape 1998 (2) SA 38 (CC) at para
19 it was held that s 38 of the Constitution is aimed at providing flexibility in the remedies that may be
provided under the Constitution. See also National Coalition for Gay and Lesbian Equality v Minister of
Home Affairs 2000 (2) SA 1 (CC) at paras 65 & 81 - 82. In Hoffman v South African Airways 2001 (1) SA 1
(CC) at para 50 the court stated that the remedy should be aimed at placing the person in the position he
or she would have been in if the infringement had not taken place. At para 52 the court stated that
depending on the facts of each matter it would also be ‘appropriate relief’ to provide a remedy which
sends out a clear message that discrimination will not be tolerated.
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access a forum for resolution of a dispute it must be warranted under the limitation

clause.?®®

1.2.6 The right to social security

The Constitution entrenches the right to access social security for those who are

29 In terms of the

incapable of supporting themselves and/ or their dependents.
Constitution the South African government is obliged to progressively realise the socio-
economic rights to basic health care, food and water and social security within its

available resources.?’°

The right to social security is given effect to through the Compensation for Occupational

2 272 \where appropriate,?’® the

275

Injuries and Diseases Act®’~ or Mine Health and Safety Act

274

Unemployment Insurance Act“"” and the Social Assistance Act.

In 1999 Olivier identified a number of deficiencies in the South African social security
system.?’® One of them was that workers who are temporarily, informally or atypically
employed are to a large extent excluded from South Africa’s social security system.
Fixed term employees would fall in these categories.?’’ The rights conveyed by the
different pieces of social security legislation and the practicality of the protection

provided to fixed term employees is considered briefly below.

268 Section 34 of the Constitution.

Section 27(1)(c) of the Constitution.

Section 27(2) of the Constitution. See also Marius Olivier ‘Critical Issues in South African Social Security:
The Need for Creating a Social Security Paradigm for the Excluded and the Marginalized’ (1999) 20
Industrial Law Journal 2199.

Compensation for Occupational Injuries and Diseases Act 130 of 1993.

272 Mine Health and Safety Act 29 of 1996.

273 Section 1(3) of the Occupational Health and Safety Act determines that this piece of legislation does not
apply to employers and workplaces to which the Mine Health and Safety Act 29 of 1996 or certain matters
that are covered by the Merchant Shipping Act 57 of 1951 apply. Section 103 of the Mine Health and
Safety Act 29 of 1996 determines that the Occupational Health and Safety Act will not be applicable to
any matter in respect of which any provision of the Mine Health and Safety Act applies.

Unemployment Insurance Act 63 of 2001.

Social Assistance Act 13 of 2004.

The deficiencies that are identified by the author, but that is not discussed herein due to the fact that they
are not of direct relevance, are those related to the marginalization and exclusion from legislative
protection of unemployed persons, the self-employed, the rural poor, aged persons and non-citizens. In
this regard see Olivier Marius ‘Critical Issues in South African Social Security: The Need for Creating a
Social Security Paradigm for the Excluded and the Marginalized’ (1999) 20 Industrial Law Journal 2199 et
seq.
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1.2.6.1 The right to safe and healthy working conditions

The Constitution stipulates that everyone is entitled to an environment which is safe and
healthy.?’® The State is obliged to enact legislation and see to it that measures are
implemented to ensure that employees are not exposed to an environment which is

hazardous to their health.?”®

Although also regulated under common law,?®°® South Africa has enacted a
comprehensive network of occupational health and safety rules to provide protection to
workers. The two main pieces of legislation are the Occupational Health and Safety
Act?® and the Mine Health and Safety Act.?*?

A mine must, for as far as it is reasonably possible, be designed, built and equipped in a
fashion which makes working there safe.?®® In addition, the manager should in as far as
it is reasonable to expect it, ensure that the mine functions in a way which does not
endanger the health and safety of employees or any other person in the performance of
their duties.”*

285

In as far as it is reasonably practicable,”> managers must ensure that the working

environment in mines and works is and remains risk-free to employees’ health and

safety.?®® In other workplaces®’

employers are likewise obliged to ensure that the
workplace is safe and without risk to the health and safety of employees for as far as it
is reasonably practicable.?® Certain specific obligations are placed upon employers to

ensure health and safety including the provision and maintenance of systems of work,

277 Olivier Marius ‘Critical Issues in South African Social Security: The Need for Creating a Social Security

Paradigm for the Excluded and the Marginalized’ (1999) 20 Industrial Law Journal 2199 at 2200.

Section 24 of the Constitution.

Section 24(b) of the Constitution. See also Ex parte Chairperson of the Constitutional Assembly: in re
Certification of the Constitution of the Republic of South Africa 1996 1996 (4) SA 744 (CC) at para 78.
Contractual, delictual and criminal liability is still regulated at common-law.

Occupational Health and Safety Act 85 of 1993.

Mine Health and Safety Act 29 of 1996.

Section 2(1)(a) of the Mine Health and Safety Act 29 of 1996.

Section 2(1)(b) of the Mine Health and Safety Act 29 of 1996.

Section 102 of the Mine Health and Safety Act 29 of 1996 defines the term ‘reasonably practicable’. In
terms of this definition, how severe and big the hazard or risk in question is, the extent in which
knowledge is available on this type of risk and about how to decrease the risk, the cost of removal or
mitigation of the risk as well as the benefits attached to such removal are to be considered in determining
whether or not it is reasonably practicable. The term ‘reasonably practicable’ is defined in s 1 of the
Occupational Health and Safety Act 85 of 1993 in a similar fashion.

Section 5(1) of the Mine Health and Safety Act 29 of 1996.

The Mine Health and Safety Act 29 of 1996 is applied in mines and works and the Occupational Health and
Safety Act 85 of 1993 in most other workplaces.

Section 8(1) of the Occupational Health and Safety Act 85 of 1993.
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plant and machinery that, in as far as is reasonably practicable, does not expose
employees to risks to their health or safety; the performance of appropriate risk

assessments; the provision of information, instruction, training as well as supervision.?*°

Employees also have certain duties under the Occupational Health and Safety Act.?*

They are required to take reasonable care so as to ensure that he or she or others are
not exposed to health and safety risks as a result of his or her conduct in the
performance of services.?** In addition, employees are required to co-operate with those
obligated with duties under the Health and Safety Act in order to make compliance
possible.?®> Employees are further required to follow all reasonable instructions and
follow health and safety rules applicable in the workplace.?**Employees also have a
reporting duty. They are required, as soon as possible, to report any potential risks to

f,294

health and safety that they become aware o as well as any incidents that occurred

while they were working.?*®

In terms of the common law, employers are also required to take care of their
employees’ safety.?®® This duty is not an absolute one.? It is restricted by what is
considered to be reasonable. The standard of the ‘reasonable man’ is used.’®
Employers do not have to take precautions that are viewed as extraordinary in order to
prevent injury to employees.?®® Employers are only required to protect employees

against accidents that are foreseeable or likely to happen.3®

According to a 2008 ILO Report there are about 337 million accidents annually in the
workplace. Approximately two million people suffer from work-related diseases yearly.
Fatalities number at 2.3 million per annum of which 650 000 involve hazardous

Section 8(2) of the Occupational Health and Safety Act 85 of 1993.

Section 14 of the Occupational Health and Safety Act 85 of 1993. Section 22 of the Mine and Health and
Safety Act 29 of 1996 contains similar provisions relating to work performed in mines.

Section 14(a) of the Occupational Health and Safety Act 85 of 1993.

Section 14(b) of the Occupational Health and Safety Act 85 of 1993.

Section 14(c) of the Occupational Health and Safety Act 85 of 1993.

Section 14(d) of the Occupational Health and Safety Act 85 of 1993.

Section 14(e) of the Occupational Health and Safety Act 85 of 1993.

Van Deventer v Workmen’s Compensation Commissioner 1962 (4) SA 28 (T) at 31B — G.

See for instance Oosthuizen v Homegas (Pty) Ltd 1992 (3) SA 463 T.

S v Mbombela 1933 AD 269 at 273 and S v Burger 1975 (4) SA 877 (A) at 879D. See also Peri-Urban Areas
Health Board v Munarin 1965 (3) SA 367 (AD) at 373F and Rampal and another v Brett, Wills and Partners
1981 (4) SA 360 (D) at 370A.

Barker v Union Government 1930 TPD 120 at 128.

300 MacDonald v General Motors South Africa (Pty) Ltd 1973 (1) SA 232 (E) at 236 and 237F — 238A.
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302

substances.®*** The Occupational Health and Safety Act*®? were enacted in order to

provide protection against occupational-related injuries, diseases and deaths. It covers
all employees®® and members of the general public who enter the work premises.***
The purpose is ‘[tjo provide for the health and safety of persons at work and for the
health and safety of persons in connection with the use of plant and machinery; the
protection of persons other than persons at work against hazards to health and safety
arising out of or in connection with the activities of persons at work.”3%

The Occupational Health and Safety Act*® requires employers, in as far as it is
reasonably practicable, to provide employees with information and training on how to
perform their duties safely and without risk to their health and to eliminate and manage
risks.3%” This is where the main problem in respect of fixed term employees originates.
The workplace has been segmented between employees in full-time employment and
those in atypical employment.®® This polarity between standard and non-standard
employees has negated the effectiveness of health and safety training.>® Fixed term
work is recognised as one of the forms of ‘contingent work’. In a 2010 study, the core
concepts that were identified in relation to these types of workers were: low reciprocity,
uncertainty, discontinuity and marginality. This obviously does not have a positive
impact on communication of health and safety standards.®'° Consequently fixed term
employees often do not receive the required training in order to ensure safety at

work. 3t

301 World of Work ‘Promoting Safe and Healthy Jobs: The ILO Global Programme on Safety, Health and the

Environment (SafeWork)’ No. 63 (August 2008) at 4. Accessed at
http://www.ilo.org/wow/PrintEditions/lang—en/docName—WCMS_099048/index.htm (12 March 2013).
Occupational Health and Safety Act 85 of 1993.

In s 1 ‘employee’ is defined as ‘any person who is employed by or works for an employer and who
receives or is entitled to receive any remuneration or who works under the direction or supervision of an
employer or any other person’.

Section 9 of the Occupational Health and Safety Act 85 of 1993.

Preamble to the Occupational Health and Safety Act 85 of 1993.

Amuedo-Dorantes C ‘Work transition into and out of involuntary employment in a segmented market:
Evidence from Spain’ Industrial and Labour Relations Review Vol. 53 (2) 309 at 309 — 310.

Section 8 of the Occupational Health and Safety Act 85 of 1993.

A segmented labour market is divided into a primary and secondary sector. The primary sector offers
better working conditions, job security and opportunity for advancement. On the other hand the
secondary sector constitutes one in which people are appointed temporarily, often against their
preference and a significant number of these employees become trapped in this labour sector.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 128.

Facey Marcia E & Eakin Joan M ‘Contingent work and ill-health: Conceptualizing the links’ Social Theory &
Health (2010) at 326.

Migrant workers who perform seasonal work are particularly vulnerable. Charlton John ‘Migrant worker
at risk because of poor health and safety training warns watchdog’ accessed at
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The Compensation for Occupational Injuries and Diseases Act®**? (COIDA) requires that
most employers, whether they employ persons indefinitely and/or temporarily, contribute
to a compensation fund to provide for potential health and safety claims.*'® Fixed term
employees or their dependants can claim relief for occupational-related injuries, illness
or death.*** Compensation can only be claimed if the accident which caused the injury,
illness or death occurred within the scope of the employee's employment and was not
predictable. No payments are made in respect of temporary disabilities of three days or
less. If an employee is involved in any incident which may affect his or her health or
which has caused an injury to him or herself, he or she must report the incident to the
employer, or to anyone authorised thereto by the employer, or to his health and safety
representative, as soon as practicable but no later than the end of the particular shift
during which the incident occurred, unless the circumstances were such that the
reporting of the incident was impossible.®*® Fixed term employees would be entitled to

claim compensation if they got hurt while working just like permanent employees could.

Despite the enabling legislation and policy environment for protection of workers, there
is still a high incidence of occupational injuries and fatalities. Policies and the
enforcement by government departments are fragmented. Government departments
responsible for monitoring and enforcement of the labour policies are overloaded with

k316 k.317

wor and the competencies and efficiency of the compensation fund is wea

Fixed term employees have the same rights as permanent employees in as far as the
provision of safe working conditions is concerned. However, since fixed term employees
usually work for short periods and they are often not provided with the same training
and information, they are more exposed to risks associated with health and safety.
Informalisation of the workplace exposes these employees more to health and safety

risks.

http://www.personneltoday.com/articles/2008/02/19/44498/migrant-workers-at-risk-because-of-poor-
health-and-safety-training-warns.html (3 October 2013).

Compensation for Occupational Injuries and Diseases Act 130 of 1993 (COIDA).

Section 86 of the COIDA. It should be noted that certain groups of employees are in s 1 of the COIDA
excluded from the operation of the legislation and their employers consequently are not obliged to make
such payments. These employees include thpse working for the state performing military service,
members of the police force, self-employed persons and domestic employees employed in private
households.

Section 22(1) of the COIDA.

Section 14 of the Occupational Health and Safety Act 85 of 1993.

ILO ‘NEDLAC Republic of South Africa Decent Work Country Programme 2010 to 2014’ (29 September
2010) at 25.
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1.2.6.2 Unemployment Insurance

The Unemployment Insurance Act®'®

was enacted to provide for the payment of
unemployment benefits to employees under certain circumstances. Employers are
required to register all employees for unemployment insurance.®® Employers and
employees are both required to contribute one percent of all employees’ wages.**°
Certain events including illness, maternity, absence resulting from adoption of children
and unemployment are specified that would trigger eligibility for payment to registered
employees.®! Fixed term employees are expressly provided with a right to claim
unemployment benefits if their contracts are terminated.*? Before a claim is possible,

there must have been an interruption in employment of at least fourteen days.**® In

addition, the required contributions must have been paid.**

If an employee becomes unemployed, he or she will receive limited benefits.3* Eligible
employees can claim one day’s unemployment benefits for every six days worked.>?°
The amount of the benefit claimable is calculated according to a formula.®?’ A maximum
is set in respect of claims for unemployment benefits: No more than 238 days (34
weeks’ benefits) are claimable. In order to benefit vulnerable workers, the percentage of
the employees’ salary that is claimable depreciates in relation to the amount of income
he or she received while working. In other words, unemployed persons who used to
receive a higher salary would receive less benefits percentage wise than those who
received a low income when they were working.**® South Africa, in comparative terms,

contributes very little in respect of unemployment insurance.®* Fixed term employees

3 ILO ‘NEDLAC Republic of South Africa Decent Work Country Programme 2010 to 2014’ (29 September

2010) at 31.

Unemployment Insurance Act 63 of 2001.

Section 4 of the Unemployment Insurance Act 63 of 2001 establishes a fund to which employers and
employees contribute.

Section 5 read with s 8 of the Unemployment Contribution Act 4 of 2002.

Section 12(1) of the Unemployment Insurance Act 63 of 2001.

Section 16(1)(a) of the Unemployment Insurance Act 63 of 2001.

Section 16(1) of the Unemployment Insurance Act 63 of 2001.

Section 14(b) read with s 16 of the Unemployment Insurance Act 63 of 2001.

Section 2(3) of the Unemployment Insurance Act 63 of 2001. The Minister may amend the scale of
benefits. His discretion to determine an amount is fettered in that a maximum of 60% is set for lower
earning employees, while a lower rate of remuneration must be calculated in terms of Schedule 1 for
higher earning employees. See also s 12(2)(b) of the Unemployment Contribution Act 4 of 2002 and the
scale of benefits as set out in Sched N1 and N2.

Section 13(3) of the Unemployment Insurance Act 63 of 2001.

Section 13 of the Unemployment Insurance Act 63 of 2001.

Schedule 2 of the Unemployment Insurance Act 63 of 2001.

Bhorat Haroon & Cheadle Halton ‘Labour Reform in South Africa: Measuring Regulation and a Synthesis of
Policy Suggestions’ Development Policy Research Unit University of Cape Town 2010 PB 10 - 27 at 3.
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would usually not claim unemployment insurance if they expect to be kept on by the

employer.3*

South Africa has no legislative umbrella or overall framework for social security. The
regulatory framework does not lend itself to the accommodation of non-citizens, the
informally employed or atypical employees. Social security mechanisms are generally
extended only to those falling within the definition of ‘employee’.**! South Africa follows
a risk-based approach.®** The country does not follow a comprehensive approach to
social protection.®*® In as far as social insurance is concerned, employees are generally
on a bad footing. The country has a weak social insurance system. There is no

mandatory retirement or health insurance provision.>**

Collective bargaining is the main mechanism to ensure proper healthcare cover and
private insurance. As mentioned, fixed term employees are often not members of trade
unions. South Africa also does not provide for a scheme offering universal coverage.
The costs of social insurance could be prohibitive for fixed term workers. Migrant
workers employed on fixed term contracts experience difficulties in accessing social
security benefits when they return to their homes.®*® In addition, South Africa’s social
security system does not cover persons who have never held a job. Employed persons
can also not feel too confident. South Africa has a weak system of mandatory
contributions. The effect of this is that fixed term employees, generally do not have

Accessible at http://www.dpru.uct.ac.za/sites/default/files/sites/default/files/DPRU%20PB%2010-27.pdf
(5 November 2012).

See the discussion under 3.2.3.10 in Ch 3.

Olivier Marius ‘Critical Issues in South African Social Security: The Need for Creating a Social Security
Paradigm for the Excluded and the Marginalized’ (1999) 20 Industrial Law Journal 2199 at 2201 & 2205.
Section 4 of the Social Assistance Act 13 of 2004. Certain risks or contingencies are identified against
which protection is provided. Social Assistance is for instance accessible in the event of old age, disability
or when child support is required. Provision is also made for assistance to foster parents, for care
dependency grants and grants in aid and War Veteran provisions. This restrictive approach is one which
may be viewed as being traditional. The ILO Social Security (Minimum Standards) Convention 102 of 1952
also mentions a number of similar social risks as core standards. South Africa’s social insurance scheme is
also risk-based and mainly aims to replace income in times of unemployment. In this regard see Olivier
Marius and Govindjee Avinash ‘Labour Rights and Social Protection of Migrant Workers: In Search of a
Coordinated Legal Response’ at 4 Paper presented at the Inaugural conference of the Labour Law
Research Network (LLRN) in Barcelona, Spain on 13-15 June 2013 accessed at
http://www.upf.edu/gredtiss/_pdf/2013-LLRNConf OlivierxGovind.pdf (6 April 2014).

Dekker AH Prof ‘Inclusion and revolution: Social assistance for non-citizens in South Africa and SADC Paper
presented at 1% International Workshop on Trans-Border Commercial Law (19 October, Johannesburg).
Olivier Marius ‘Critical Issues in South African Social Security: The Need for Creating a Social Security
Paradigm for the Excluded and the Marginalized’ at 2204.

See in general Meyer DJ ‘Migrant Workers and Occupational Health and Safety Protection in South Africa’
(2009) 21 SA Merc LJ 831. See also ILO ‘NEDLAC Republic of South Africa Decent Work Country
Programme 2010 to 2014’ (29 September 2010) at 30.
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access to medical or social insurance cover.®*® The right to social security is applicable
to fixed term employees, but legislation enacted to give effect to this right is in many

respects better suited to full-time permanent employment.

The contributory principle establishes a firm relationship with the formal labour
market.**” The temporary nature of fixed term employees’ could exclude them from the
social security schemes if they are unable to make the required contributions. The
benefits that are attached to these schemes often are more limited for fixed term
employees than for indefinitely appointed employees. Due to intermittent spells of
unemployment and as a result of the temporary nature of fixed term employment, in as
far as social security is concerned, fixed term employees are often worse off than their

colleagues who are appointed on indefinite contracts.>*®

1.2.6.3 Social assistance

339

The Social Assistance Act makes provision for social assistance grants.

Unemployment and loss of income are identified as risks against which employees

should be covered.**

In addition, a non-contributory old age benefit from the state, to be paid to women and
men over the age of 60 years, is provided for.*** The demand for this benefit is very
high. It is often abused as a means to maintain entire families.*** Due to the fact that
there are no eligibility qualifications except for the means test, the social assistance
programme has the unintended negative effect of discouraging employment as well as

precautionary saving for old age. Consequently a poverty trap is created.®*

336 ILO ‘NEDLAC Republic of South Africa Decent Work Country Programme 2010 to 2014’ (29 September

2010) at 9.

Theron Jan ‘Employment is Not What It Used to be’ (2003) 24 Industrial Law Journal 1247 at 1278.

RIA of 2010 at 64.

Social Assistance Act 13 of 2004.

Olivier MP, Smit N and Kalula ER Social Security: A Legal Analysis (LexisNexis Butterworths, Durban 2003)
at 159.

Section 10 of the Social Assistance Act 13 of 2004. Olivier MP, Smit N and Kalula ER Social Security: A Legal
Analysis (LexisNexis Butterworths, Durban 2003) 144.

Olivier MP, Smit N and Kalula ER Social Security: A Legal Analysis (LexisNexis Butterworths, Durban 2003)
at 143.

Generally employed persons save too little to live comfortably after retirement. According to a 2013
survey performed on 200 000 members of Alexander Forbes, about 65% of retirees receive between zero
and 20% of their last salary per month after they stop working. Slightly more than 20% of retired persons
get between 20% and 40% of the salary that they earned on their final pay cheque. Less than 10%
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Employees may voluntarily become a member of a provident fund or participate in a
pension fund as methods of employer-supported personal saving.*** Unfortunately,
fixed term employees are often excluded from the second option. Pension fund benefits
are usually exclusively made available to indefinitely appointed employees.?* There is
also no mandatory protection mechanism for people who are required to stop working
as a result of old age.**® Fixed term employees who are not assured of a long term
income, may be unable to or unwilling to invest savings into provident funds or
annuities. Fixed term employees who are appointed after having reached the normal or
mandatory retirement age in the workplace would also be hard-pressed to prove an
unfair dismissal if the employer decides it is time for them to leave. This would definitely
mitigate the possibility of a claim based on reasonable expectation of continuance of

employment.®*’

1.3 The right to equal treatment

South Africa has enacted legislation aimed particularly at prohibiting discrimination and
promoting equity.3*® The constitutional equality clause®*° and the Promotion of Equality
and Prevention of Unfair Discrimination Act (PEPUDA) were enacted to be of general

application.** The EEA applies specifically to the employment relationship.>**

received 40 to 60% of their salary after they retire. Only about 6% of people will when they retire receive
60% or more of what they earned. In order to maintain the living standard to which they have become
accustomed, retirees need to receive at least 75% of what they had earned while working. It is estimated
that only about 2% of the work force will currently live comfortably after retirement. These people
generally start saving from an early age. In order to achieve a fair living standard after retirement, you
need to work while saving activity, for at least 40 years. Joubert Niel ‘Pensioen: Beskerm jou aftreegeld.
Lewenstyl mag nie met more se geld gefinansier word nie’ Sake24 in Beeld of 31 August 2013 12.

Olivier MP, Smit N and Kalula ER Social Security: A Legal Analysis (LexisNexis Butterworths, Durban 2003)
at 138.

See for instance Wood v Nestlé (SA) Pty Ltd (1996) 17 ILJ 184 (IC) at 185. See also Tsonanyane v University
of SA (2009) 30 ILJ 2669 (GNP) at para 12 and Democratic Nursing Organisation of SA 7 others v Somerset
West Society for the Aged (2001) 22 1LJ 919 (LC) at paras 26 & 35.

Olivier MP, Smit N and Kalula ER Social Security: A Legal Analysis (2003) at 138.

See the discussion under 3.2.3.8 in Ch 3.

Section 9 of the Constitution, the Promotion of Equality and Prevention of Unfair Discrimination Act
(PEPUDA) and the EEA were all enacted to serve this purpose.

Section 9 of the Constitution applies to everyone. This includes even juristic persons. In this regard see ss
7 and 8 of the Constitution.

Sections 6 & 24 of the PEPUDA. The PEPUDA is intended to provide protection to ‘any person’ and like s 9
of the Constitution also binds the State.

Section 4 of the EEA.
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South Africa’s Constitution is shaped in accordance to the International Covenant on
Civil and Political Rights,**? the African Charter on Human and Peoples’ Rights*** and
the International Convention on the Elimination of All Forms of Racial Discrimination.®>*
In terms of the International Covenant on Civil and Political Rights, ‘[a]ll persons are
equal before the law and are entitled without any discrimination to the equal protection
of the law.”®> The African Charter on Human and Peoples’ Rights Convention®*°

likewise prohibits discrimination.®’

1.3.1 The constitutional right to equality

Section 9 of the Constitution provides that everybody is viewed as equal and have equal
rights to protection and benefit of the law. This provision prohibits direct or indirect
discrimination®® against anyone on the grounds listed therein®** or grounds analogous
thereto.*® The grounds listed are race, colour, ethnic origin, gender, sex, pregnancy,
sexual orientation, marital status, age, disability, religion, conscience and belief, culture,
birth and social origin. Discrimination on the listed grounds has the potential to demean

a person’s humanity or dignity.*®* Davies AJ in Kylie v CCMA®? notes that the

2 South Africa ratified this covenant on 10 December 1998. The Covenant on Civil and Political Rights is

accessible at http://www.hrweb.org/legal/cpr.html (21 June 2013).

This Charter is also known as the ‘Banjul Convention’. South Africa acceded to it on 9 July 1996. The
African Charter on Human and Peoples’ Rights is accessible at
http://www.africaunion.org/official_documents/Treaties_%20Conventions_%20Protocols/Banjul%20Chart
er.pdf (21 June 2013).

South Africa adopted the International Convention on the Elimination of All Forms of Racial Discrimination
on 10 December 1988. This instrument is accessible at http://www2.ohchr.org/english/law/cerd.htm (21
June 2013). See also Government of the Republic of South Africa and others v Grootboom 2000 [11] BCLR
1169 (CC) at paras 26 — 31.

Article 26 of the International Convention on Civil and Political Rights.

This Charter was adopted by the Organisation of African Unity on 27 June 1981 at the 18™ Conference of
Heads of State and Government held at Nairobi.

Article 26 of the African Charter determines that ‘[e]very individual shall be entitled to the enjoyment of
the rights and freedoms recognised and guaranteed in the present Charter without distinction of any kind
such as race, ethnic group, colour, sex, language, religion, political or any other opinion, national and
social origin, fortune, birth or other status.’

Indirect discrimination manifests in criteria applied to employees that appeared to be neutral, but
negatively affect the particular group in a way which is not justifiable. Leonard Dingler Employee
Representative Council v Leonard Dingler (Pty) Ltd (1998) 19 ILJ 285 (LC) at 298G.

See Harksen v Lane 1998 (1) SA 300 (CC) at para 49.

Analogous grounds are those ‘based on attributes or characteristics which has the potential to impair the
fundamental dignity of persons as human beings, or to affect them seriously in a comparable serious
manner.’ See Harksen v Lane at para 46.

Section 9(1) of the Constitution. The term ‘differentiation’ is defined as ‘constituting a difference between
or in’ something. Allen RE Concise Oxford Dictionary of Current English 8" edn (Clarendon Press Oxford
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Constitution ‘reflects the long history of brutal exploitation of the politically weak,
economically vulnerable and socially exploited during three hundred years of racist and
sexist rule. The text represents a majestic assertion of the possibility of the construction
of a community of concern, compassion and restitution for all such segments of the
South African community.”**® Section 9 is aimed at preventing unequal treatment on
these grounds that could result in the construction of disadvantage that was part of
South African history. The grounds listed were been used to categorise and marginalise

certain persons in the past.*®*

In Harksen v Lane NO & others®® the court held that ‘discrimination’ denotes the
potential to impair a person’s dignity or to affect them adversely in a comparably serious
manner. Discrimination is a relative concept. It can only be established by measuring

the incumbent’s position against others in comparable positions.

The constitutional right to fair labour practices®®® when read together with the equality
clause, makes it clear that employers should not be prejudiced against certain
employees and treat them all fairly and consistently. Therefore, the Constitution
imposes an obligation of fairness towards a fixed term employee on the employer when

it makes decisions affecting him or her in his or her work.

The Constitution prohibits discrimination that is unfair. This implies that certain types
of discrimination can be fair, or that they would not necessarily be regarded as being
unfair.>®” In Louw v Golden Arrow Bus Services (Pty) Ltd**®Landman J also held that
a distinction should be drawn between discrimination on permissible grounds and

impermissible grounds. It would only qualify as an unfair labour practice if the

1991) at 325. See also the Currie & De Waal The Bill of Rights Handbook (2005) at 245 — 246 where the
concept ‘fair discrimination’ is elaborated on.

‘Kylie’ v CCMA (2010) 31 ILJ 1600 (LAC).

‘Kylie’ v CCMA (LAC) at para 50.

‘Kylie’ v CCMA (LAC) at para 50.

Harksen v Lane NO & others 1998 (1) SA 300 (CC) at para 47. See also Grogan Employment Rights (2010)
at 174.

Section 23 of the Constitution. See the discussion under 1.2 above.

This is supported by s 6(1)(a) of the EEA which sanctions reverse or restitutionary discrimination or
favouring previously disadvantaged groups. Grogan Employment Rights (2010) at 175. See also National
Coalition for Gay and Lesbian Equality v Minister of Justice 1999 (1) SA 6 (CC) at paras 60 — 61. The
Constitutional Court declares such remedial or restitutionary equality a necessity in addressing the social
imbalances resulting from apartheid. Apartheid led to structural and systemic discrimination in South
Africa as a result of racist and sexist practices in South African law. In Minister of Finance & others v Van
Heerden 2004 (6) SA 121 (CC) at 121C — D it is confirmed that, if the internal test in s 9(2) of the
Constitution is complied with, differentiation or discrimination would be warranted.

Louw v Golden Arrow Bus Services (Pty) Ltd (2000) 21 ILJ 188 (LC) at 197B.
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impermissible grounds are the cause of the discrimination. Disparate treatment as
such does not qualify as discrimination on a listed ground unless that ground is the

reason for the disparate treatment.3®°

In Harksen v Lane NO®* the Constitutional Court indicated that an enquiry into
discrimination under s 9 of the Constitution has to go through multiple stages. Firstly it
must be established whether there had been a differentiation in treatment. Thereafter a
two-stage enquiry must be conducted in order to ascertain whether or not disparity in
treatment constituted unfair discrimination. The first stage entails identifying whether or
not the differentiation fell into one of the listed grounds in which case unfairness will be
presumed. The employer bears the onus of proving that the discrimination was not
unfair. Before an employee can be dismissed for a reason related to one of the listed
grounds, a rational connection must be established by the employer between the
purpose of the discrimination and the measure that was taken.?"*

If the claim is not based on one of the listed grounds, it has to be determined whether or
not the infringement nevertheless has the potential to infringe upon a person’s human
dignity. Under these circumstances, the person who claims that this is the case, will be
required to prove it. The second stage entails consideration of the possible justification
for the discrimination. This entails establishing whether the right can be limited under

the general limitation clause.?"

In determining whether or not discrimination on a ground not specifically mentioned in
the provision has a potentially unfair impact, certain factors should be considered:
Firstly, the position of the complainant in society, i.e. their standing of relative advantage
or disadvantage should be taken into account. Secondly, the purpose of the
discriminatory conduct and whether or not it has a societal goal. Finally, the extent in
which the fundamental rights have been infringed upon and whether or not the

discrimination has resulted in impairment of dignity is determined.?”®

369 See also Harksen v Lane NO & others [1997] ZACC 12; 1998 (1) SA 300 (CC) at para 48; Leonard Dingler

Employee Representative Council v Leonard Dingler (Pty) Ltd & others (1998) 19 ILJ 285 (LC) at 299 and
TGWU & another v Bayete Security Holdings (1999) 4 BLLR 401 (LC) at 402D - G in which this view is
supported.

Harksen v Lane NO at para 53.

Department of Correctional Services & another v Police and Prisons Civil Rights Union & others (2013) 34
ILJ 1375 (SCA) at paras 15—16 & 21.

Currie & De Waal The Bill of Rights Handbook (2005) at 235 — 237.

Harksen v Lane NO at para 52.
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Fixed term employees are often denied the same rights, benefits and protection as
permanent employees.®”* Fixed term employees are indirectly discriminated against by
legislation and in collective bargaining which require a minimum duration of employment
for the attainment of benefits. Therefore, employers have been allowed to unfairly
discriminate against employees based on how they were appointed. This constitutes an
infringement of the constitutional right to equality and fair labour practices.
Discrimination based on contractual status is not one of the listed grounds in s 9 of the
Constitution and therefore, it is not in itself justiciable, unless it is possible to prove that
the discrimination was arbitrary and impacted negatively on the aggrieved employee’s
dignity.>™

Fixed term appointments contribute to diminished credit worthiness. While appointed on
a fixed term contract, the banks are unwilling to extend credit facilities to persons so
appointed.®’® In effect, fixed term employees are often unable to gain access to credit
facilities to purchase vehicles or homes. It is even more difficult to open an account at

an outlet.

Unequal treatment as a result of employment status definitely impacts negatively on the
dignity of fixed term employees. Fixed term employees who do the same work as full-
time employees, but receive less favourable treatment could possibly claim based on an
infringement of their fundamental rights.®”” Thus far, this form of indirect discrimination

against fixed term employees has not been tested.

In England, the court considered the application of this principle in Department of Work
and Pensions v Webley.*”® In this case the fixed term employee had been employed in
terms of a series of fixed term contracts. After working for the employer for 51
consecutive weeks, the employer did not renew her contract. The fixed term employee
alleged that her employer had chosen to dismiss her instead of dismissing a permanent
employee. Consequently she claimed that she had been treated less favourably

because her fixed term employee status.

374 Wood v Nestlé (SA) Pty) Ltd (1996) 17 ILJ 184 (IC) at 851l.

37 Notably it is also not one of the grounds listed in s 6 of the EEA.

A credit record of the last 2 — 3 years at a set income received preferably from the same employer needs
to be produced. Information acquired by personal enquiry to Absa bank, Standard Bank and FNB.

Gericke ‘A New Look at the Old Problem of a Reasonable Expectation: The Reasonableness of Repeated
Renewals of Fixed Term Contracts as opposed to Indefinite Employment.” at 3 - 4.

Department of Work and Pensions v Webley [2004] EWCA Civ 1745.
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In the initial stages of the case the fixed term employee was successful. But, the Court
of Appeal upheld the subsequent appeal and held that the essence of a fixed term
contract is that it is intended to come to an end at the expiry of the fixed term.3”® Lord
Justice Ward, Jacob and Wall all concurred that ‘the termination of a [fixed term]
contract by the simple effluxion of time cannot, of itself, constitute less favourable
treatment by comparison with a permanent employee.’**°

Dismissal can have a devastating effect on a fixed term employee’s dignity.
However, a fixed term employee would be hard-pressed to prove that discrimination
based on contractual status alone was the reason for him or her being dismissed. A
claim based on this type of unfair discrimination would require proof of another

ground of discrimination connected to the grounds that are listed in the legislation.

1.3.2 The EEA

The EEA was the first equality legislation passed by a democratically elected Parliament
in 1998 to give effect to the constitutional provisions relating to equality in South Africa.
The EEA seeks to restore human dignity and human rights that were denied to the
majority of the South African populace by promoting equal opportunities and fair
treatment.®®! The legislation follows a two-thronged approach by eliminating unfair

2

discrimination®®? and causing the implementation of affirmative action measures to

promote upliftment of certain identified groups of employees.®

Section 6 of the EEA, much like s 9 of the Constitution, prohibits direct or indirect

discrimination,®* but in particular in the sphere of employment.®®® No definition for

379 Department of Work and Pensions v Webley at paras 36 - 37.

Department of Work and Pensions v Webley at para 36.

Section 2 of the EEA. See also Ramutloa Lloyd ‘Speech by the Minister of Labour, Hon. Mildred N Oliphant,
MP on the occasion of the Employment Equity and Transformation Indaba, Birchwood, Johannesburg’
accessed at https:;//www.labour.gov.za/media-desk/speeches/2013/speech-by-the-minister-of-labour-
hon-mildred-n-oliphant-mp-on-the-occasion-of-the-employment-equity-and-transformation-indaba-
birchwood-johannesburg (21 May 2013).

Section 2(a) of the EEA.

Section 2(b) of the EEA. See also Grogan Employment Rights (2010) at 170.

Item 5.2.2 of the Code of Good Practice for the Integration of Employment Equity into Human Resource
Policies and Procedures.

Benjamin P ‘A Review of the Labour Markets in South Africa: Labour Market Regulation: International and
South African Perspectives’ (2005) at 4.
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‘discriminate’ is provided in the EEA.** It is impermissible to unfairly discriminate on an
employee’s race, gender, sex, pregnancy, marital status, family responsibility, ethnic or
social origin, colour, sexual orientation, age, disability, religion, HIV status, conscience,
belief, political opinion, culture, language and birth.®®" Therefore, the EEA prohibits
discrimination on the same grounds as listed in s 9 of the Constitution, but adds
pregnancy, family responsibility and HIV status. The EEA also prohibits harassment on
any of the grounds mentioned in s 6(1).**® The intention of the legislation is to prohibit
unfair discrimination by any person. This may render the scope of protection provided in
terms of the EEA sufficiently wide to also include fixed term employees who are

employed through temporary employment services. 3

The EEA obliges employers to take steps to promote equitable opportunities by
eliminating discriminatory policies and practices in the workplace. The EEA defines
‘employment policy or practice’ as including ‘recruitment procedures, advertising and
selection criteria; appointments and appointment process; job classification and grading;
remuneration, employment benefits and terms and conditions of employment; job
assignments; the work environment and facilities; training and development;
performance evaluation systems; promotion; transfer; demotion; disciplinary measures

other than dismissal and dismissal.”>%

The Constitution includes affirmative action policy as a mechanism for the achievement

of equality.>®* Section 9(2) of the Constitution sanctions the development of legislative

386 In addition, only unfair discrimination is prohibited. ‘Unfair discrimination’ includes both action and

inaction (omissions). See item 5.2 of the Code of Good Practice for the Integration of Employment Equity
into Human Resource Policies and Procedures in GG No. 27866 (4 August 2005).

Section 6(1) of the EEA.

Section 6(3) of the EEA. In Grogan Employment Rights (2010) at 175 Grogan indicates that harassment
means ‘any form of systemic action that is prejudicial or injurious to an employee, provided that it is
motivated by one of the grounds listed in section 6(1) or a combination thereof.” Harassment also
includes sexual harassment. See for instance Ntsabo v Real Security CC (2003) 24 ILJ 2341 (LC) at 2377 —
2378 and Piliso v Old Mutual Life Assurance Company (2007) 28 ILJ 897 at para 23.

Grogan Employment Rights (2010) at 171. Labour broking relationships are governed by s 198 of the LRA.
See LAD Brokers (Pty) Ltd v Mandla [2001] 9 BLLR 993 (LAC) and NUM & others v Billard Contractors CC &
another [2006] 12 BLLR 91 (LC) at para 79. Atypical work may either involve ‘direct’ employees (part-time
and fixed term employees) and ‘indirect’ employees where more than one employer or client is involved
(labour broking, out-sourcing, sub-contracting). Employees working in this type of arrangement arguably
also falls within the definition of ‘fixed term employee’ as used herein.

Section 1 of the EEA.

Unlike formal equality which relates to equal treatment of individuals, this is a form of substantive
equality to ensure that is aimed at ensuring equality in outcome. Disparity in treatment is allowed in
terms of the Constitution to achieve this purpose. See Loenen Titia ‘The Equality Clause in the South
African Constitution: Some Remarks from a Comparative Perspective’ (1997) 13 SAJHR 405 at 410. See
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measures to protect or advance persons who were previously disadvantaged by unfair

discrimination.3%?

The affirmative action provisions are contained in Chapter Il of the EEA. This part of the
legislation only applies to ‘designated employers’ and ‘designated groups of
employees.”**® Employers who employ less than 50 employees are also excluded from
the application of the affirmative action provisions.*** Designated employers®® are
obliged to implement an employment equity plan in the workplace so as to establish
affirmative action measures. Black persons,**® women and persons with disabilities fall
within the classification of ‘designated groups of employees’.>**” The specified groups
are not defined by disadvantage, but by race, gender and disability. The EEA does not
require proof of personal historic discrimination. The fact that an individual falls within

one of the identified groups of the populace is sufficient.

Persons who are not South African citizens are not considered beneficiaries for
purposes of the EEA.?® In order to prove disadvantage, a foreign claimant must show
that he or she was member of a group that had been disadvantaged by general societal
discrimination inherent in the South African working environment. In Auf der Heyde v
University of Cape Town,** a white male South African citizen, who was appointed in
terms of a fixed term contract, was passed over for a permanent appointment as a
lecturer. A black person who was not a South African citizen was appointed instead.

The employer relied on its affirmative action policy to justify the discrimination. The court

also item 5.2.3 of the Code of Good Practice for the Integration of Employment Equity into Human
Resource Policies and Procedures.

Section 15(1) of the EEA describes affirmative action measures as ‘measures designed to ensure that
suitably qualified people from designated groups have equal employment opportunities and are equally
represented in all occupational categories and levels in the workforce of a designated employer.’

Section 4(2) of the EEA.

See the definition of ‘designated employer’ in s 1 read with s 20 of the EEA.

In s 1 of the EEA ‘designated employer’ is defined as an employer who employs 50 or more employees, or
less than 50 employees, but who has a total annual turnover which exceeds the annual turnover
described in the Act, and municipalities and other state organs or employers who is designated in terms
of a collective agreement. Schedule 4 to the EEA provides for different threshold amounts for designated
employers. The turnover threshold is currently set at R5 million.

This is a generic term which also includes coloured persons and Indians. Chinese people were since 2008
also included under this classification. See the order in Chinese Association of South Africa & others v
Minister of Labour & others accessible at http://www.saflii.org/za/cases/ZAGPHC/2008/174.pdf (17
October 2012).

Section 1 of the EEA.

Amendment to the Employment Equity Regulations General Notice R841 published in GG No. 29130 on 18
August 2006.

3% Auf der Heyde v University of Cape Town (2000) 21 ILJ 1758 (LC).
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rejected this argument since the person who was appointed had not been previously

disadvantaged.*®

In terms the EEA, designated employers are required to apply affirmative action. In
doing so, they are required to identify and eliminate existing employment barriers for
designated groups.*®* In addition, designated employers must implement measures to
promote diversity in the workplace.*®® This measure, introduced to retain and promote

designated groups of employees through training, includes preferential treatment.**®

Numeric goals may be established in this regard, but quotas should not be set,
particularly if it would set an absolute barrier to the continued advancement of persons
not falling within the designated groups.*®* The social purpose of the EEA is to promote

0% and not to reach quotas.*® Such a policy must not only be

broad representativity
viewed by the court as a mechanism that is evidently designed to achieve adequate
advancement or protection of previously disadvantaged persons, but it must also be

implemented consistently by the employer.**’

Affirmative action provisions in the EEA are misinterpreted by many as an exception to
the right to equality and the prohibition against unfair discrimination.*® In Henn v SA
Technical (Pty) Ltd*®® a white female applicant for a job was rejected because of
employment equity demographics. The respondent conceded that it had discriminated

against her on the basis of her race, but argued that that it was obliged to apply

Auf der Heyde v University of Cape Town (2000) 21 ILJ 1758 at paras 69 — 72.

Section 15(2)(a) of the EEA.

Section 15(2)(b) of the EEA.

Section 20 of the EEA.

Sections 15(3) & 15(4) of the EEA.

Representativity means the promotion of a more equitably represented public and private sector relative
to the composition of South Africa’s populace. To date regional figures have been used to establish
representativity in the workplace, but it has been proposed in the Employment Equity Amendment Bill of
2012 that national statistics should be used instead. See Joubert, Jan-Jan ‘Regstel-aksie ‘'n belediging’ in
Beeld of 1 May 2013 at 4.

Although equity in the demographic profiles is important, transformation is also considered an aide to
instil confidence and a sense of participation and belonging in persons who were previously excluded. It is
intended to promote equal opportunity and diversity in the workplace. Kalula Evance Prof ‘The Will to
Live and Serve: Personal Reflections on Twenty Years of Continuity and Change in the Faculty of Law, 1992
—2012. Farewell Lecture to the Faculty of Law - University of Cape Town.” (5 August 2013) at 12. See also
Coetzer & others v Minister of Safety & Security 2003 (3) SA 368 (LC) at 376D —E.

Section 9(2) of the Constitution.

Affirmative action is not an exception to the right to equality, but a way to ensure the enjoyment of equal
rights and freedoms by addressing the historic inequalities in South Africa. Currie & De Waal The Bill of
Rights Handbook (2005) at 264.

Henn v SA Technical (Pty) Ltd (2006) 27 ILJ 2617 (LC).
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affirmative action measures. Therefore, she was not unfairly discriminated against. The
Court noted that the respondent’s conduct was not contrary to its policy and that it was
justified in preferring suitably qualified black females. The LC, per Ngcamu AJ,
consequently held that the employer was entitled to discriminate on the basis of race as
it was complying with affirmative action as provided for in s 6(2)(a) of the EEA.**°
However, in Minister of Finance v van Heerden*'! the Constitutional Court held that

there is no presumption favouring the fairness of affirmative action measures.

Despite the constitutional mandate to prefer certain persons in making appointments,
designated employers are not obligated to do so unless they are suitably qualified.
However, the court has held that when deciding whether or not a person is ‘suitably
qualified’ an employer should not hold a designated employee’s lack of relevant

experience against him or her.**?

If the person is capable of acquiring the necessary
competency to perform the work within a reasonable time, he or she should be
appointed.*®* Therefore, an affirmative action candidate only needs to prove the
potential ability to perform the work within a reasonable period of time if provided with
the necessary training and mentoring. What is required is only the competency of such
a person to learn how to perform the tasks he or she is expected to do. It would seem
that fixed term employees who fall within the classification of ‘designated employee’

would benefit.

However, this provision strengthens the need for on-the-job training which is
unfortunately something that fixed term employees are often denied. A fixed term
employee outside the auspices of the ‘designated groups’ will be hard-pressed to object
to the appointment of an affirmative action candidate based on his or her lack of
experience. In my opinion this affirmative action provision should not enable an
employer to escape legal obligations relating to termination of a fixed term employee
who is not a ‘designated employee’. A fixed term employee appointed to stand in for

someone else during his or her absence should already be equipped to do the work

410 Henn v SA Technical (Pty) Ltd at para 45.

Minister of Finance v van Heerden 2004 (6) SA 121 (CC) at 137B - C.

This is a sound application of s 20(3) and (4) of the Employment Equity Act 55 of 1998 which provides that
an individual will qualify as being suitable for appointment if he or she has received formal education
which meets the required standards, or if he or she has received sufficient prior learning, or evidences the
capacity to within a reasonable time develop the required skills and knowledge, or a combination hereof.
Section 20(5) of the EEA. See also Gruenbaum v SA Revenue Service (Customs & Excise) CCMA case
number KN20090 (6 November 1998).
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upon his or her appointment. The commercial rationale for making a short term
appointment would be undermined by a need to in such a time undergo training prior to

being able to perform the assignment the fixed term employee was appointed for.

The way in which the affirmative action provisions contained in the EEA are being
enforced by employers may very well impact negatively on certain fixed term
employees. Due to a lack of suitably qualified candidates from the designated groups,
there may be operational reasons to appoint persons outside the designated groups on
fixed term contracts. Employers who are committed to affirmative action policies may be
particularly disinclined to consider appointing or promoting white male employees.*'*
Continued failure to find suitably qualified employees from the pool of previously
disadvantaged employees may result in the fixed term contract being continuously
renewed. This practice may lead to the untenable position that these fixed term
employees are prejudiced and discriminated against in many procedures and policies.
This clearly contradicts the purpose of the EEA to prevent discrimination in the
workplace. With increased pressure to promote representativity on all workplace levels
and insufficient job growth, the practice of retiring employees who are not ‘designated
employees’ to make room for appointment of those who do, may also detriment

especially older fixed term employees.**

Affirmative action policies may result in unfairness to designated groups of employees
too. Designated employees’ morale may be thwarted by the perception that they are not
appointed based upon considerations of merit. Skilled workers may exit the country as a
result of improper enforcement of the legislation contrary to its purpose.*'® Therefore it

is very important to maintain a balance between representativity and efficiency.**’

e The practice of unfairly discriminating against certain groups of fixed term employees by only appointing

certain groups of workers on a temporary basis is identified as one that could potentially hamper
employment equity. In this regard, see item 11.3.6 of the Code of Good Practice for the Integration of
Employment Equity into Human Resource Policies and Procedures.

Geldenhuys Judith ‘Challenges Faced by an Ageing South Africa’” Ch 8 of Vettori Stella (ed) Ageing
Populations and Changing Labour Markets — Social and Economic Impacts of the Demographic Time Bomb
(Gower Publishing 2010) at 202 — 204.

Joubert Jan-Jan ‘Regstel-aksie 'n belediging’ in Beeld of 1 May 2013 at 4.

In Coetzer & others v Minister of Safety & Security 2003 (3) SA 368 (LC) at paras 22, 28 — 29, 32 & 38 — 40.
Landman J noted that attention should not only be paid to the achievement of representativity. Due
regard must be paid to the impact of appointments on efficiency. See also Stoman v Minister of Safety &
Security & others (2002) 23 ILJ 1020 (T) at 1032 - 1034 and Gruenbaum v SA Revenue Service (Customs &
Excise) CCMA case number KN20090 6 November 1998.
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1.3.3 The PEPUDA

The PEPUDA is binding upon ‘the State and all persons’.*'® In case of a conflict
between the provisions of the PEPUDA and any other legislation except for the
Constitution, the provision as contained in the PEPUDA enjoys preference.**°However,
this piece of legislation does not apply to persons covered by the EEA to the extent that

it provides protection to such a person.*?°

The burden of proof in matters brought under PEPUDA is articulated in the legislation
itself.*?! In essence, the complainant is required only to make out a prima facie case of
discrimination where after the respondent will be required to either prove that no
discrimination occurred or that the discrimination does not fall within the grounds

d.422

liste If there was discrimination, the discrimination will be deemed unfair unless the

respondent is able to prove the contrary.*?®

The PEPUDA, unlike the EEA, provides guidelines in the legislation itself on how the
fairness of discrimination is to be determined.*** In terms of this provision it would not
be unfair for employers to advance groups of persons who were previously
disadvantaged as a result of systemic discriminatory practices.*?> In order to establish
whether the respondent has succeeded in proving that the discrimination is not unfair,

the legislation sets out factors that should be considered.**®

The presiding officer should, in making this determination, take into account the context
of the differentiation*?’and whether the discrimination is justifiable in relation to objective
criteria that are inherent to the specific activity.**® In addition, other factors (not provided
as a conclusive list) should be taken into account.**® The first factor mentioned is the

impairment or the likelihood that the discrimination would impair on the complainant’s

“8 Section 5(1) of the PEPUDA.

Section 5(2) of the PEPUDA.
Section 5(3) of the PEPUDA.
Section 13 of the PEPUDA.
Section 13(1) of the PEPUDA.
Section 13(2) of the PEPUDA.
Section 14 of the PEPUDA.
Section 14(1) of the PEPUDA.
Section 14(2) of the PEPUDA.
Section 14(2)(a) of the PEPUDA.
Section 14(2)(c) of the PEPUDA.
Section 14(2)(b) of the PEPUDA.
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human dignity.**® Also the likely impact that the discrimination would have on him or her
and his or her position in society and whether he or she falls within a group or category
of persons, who has been subjected to discrimination in the past, should be considered
in making such a determination.**! In addition the provision covers the factors that are
considered in terms of the limitation clause as contained in the Constitution.**? The
Equality Court is required to consider the nature of the discrimination, the purpose of the
discrimination and to what extent, if any, the discrimination achieves this goal, whether
there are less intrusive ways of achieving the same result and whether the respondent
reasonably attempted to address disadvantage suffered in respect of one of the listed

grounds or to in so doing accommodate diversity.**®

The PEPUDA provides a list of different practices that may qualify as unfair
discrimination in certain employment sectors.”** The list of practices that are used to
illustrate unfair conduct is not conclusive, but is nevertheless instructive of what would
constitute possible grounds of unfair discrimination. The fact that the PEPUDA
expressly excludes labour disputes that fall under the auspices of the EEA from its
application, to a large extent limits any value which these provisions may have.
Arguably, the provisions related to equal pay could be instructive since the EEA has no

provisions relating to this topic.

An employer’s failure to ‘respect the principle of equal pay for equal work’ and
perpetuating discriminatory practices in respect of income differentials are pertinently

recognised as a potential unfair practice in terms of the PEPUDA.**®

Considering the defences that are made available under s 6 of the EEA, i.e. affirmative

action**® and inherent requirement of the job**’ and its obvious irrelevance in an
investigation regarding equal provision of benefits and equal pay, it is obvious that this

is not the correct landscape for these important provisions. Placing cursory provisions

430 Section 14(3)(a) of the PEPUDA.

Section 143(b) and (c) of the PEPUDA.
Section 36 of the Constitution.

Section 143(d) — (i) of the PEPUDA.
Section 29 of the PEPUDA.

Section 29(1)(c) and (d) of the PEPUDA.
Section 6(2)(a) of the EEA.

Section 6(2)(b) of the EEA.
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regarding equal treatment in respect of payment (an essentialia of employment)*® in a
piece of equality legislation that generally does not apply to those persons
acknowledged as ‘employees’, serves little purpose for fixed term employees. This is

true particularly in the light of the extension of who is considered to be an ‘employee’.**

The matter of equal pay for equal work is also referred to in the Code of Good Practice
for the Integration of Employment Equity into Human Resource Policies and
Procedures.* This Code, unlike the Code of Good Practice: Dismissal is not referred
or incorporated into the LRA.**' Whereas the Code of Good Practice: Dismissal is
strictly enforced in unfair dismissal cases and often referred to in decisions,**? | was
unable to find any awards or decisions related to equal pay in which the Code of Good
Practice for Integration of Employment Equity into Human Resource Policies and
Procedures was even referred to. This Code applies to all employers and employees
covered by the EEA. However, it expressly determines that it is intended to serve as

guidelines that employers may consider and apply as they are appropriate.**

Nevertheless, the Code of Good Practice for the Integration of Employment Equity into
Human Resource Policies and Procedures does provide important information
regarding the method to be used by employers to determine remuneration or wages of
employees in an indiscriminate way. Item 6 of the Code describes the method of
performing a job analysis and the importance of a job description.*** In addition the

Code of Good Practice for the Integration of Employment Equity into Human Resource

438 Northern Cape Provincial Administration v Commissioner Hambidge NO & others (1999) 20 ILJ 1910 (LC) at

para 13. See also Apollo Tyres South Africa (Pty) Ltd v CCMA & others [2013] 5 BLLR 434 (LAC) at para 22.
Discovery Health Ltd v CCMA & others (2008) 29 ILJ 1480 (LC) at para 42.

ltem 11.4.1 of the Code of Good Practice for the Integration of Employment Equity into Human Resource
Policies and Procedures determines that an employer is obliged to pay employees the same amount of
remuneration for equal work of if they perform work of equal value.

The Code of Good Practice: Dismissal is in sched 8 to the LRA.

See for instance endnote 14 in SACCAWU v Irvin & Johnson 2000 (3) SA 705 (CC) and Rustenburg Platinum
Mines Ltd v CCMA & others 2007 (1) SA 576 (SCA) at paras 7 & 173. See also Karras t/a Floraline v SA
Scooter and Transport Allied Workers Union & others (2000) 21 ILJ 2612 (LAC) at para 26 and Standard
Bank of SA v CCMA (2008) 29 ILJ 1239 (LC) at para 59.

ltems 3.3 & 3.4 of the Code of Good Practice for the Integration of Employment Equity into Human
Resource Policies and Procedures.

Iltem 12 of the Code of Good Practice for the Integration of Employment Equity into Human Resource
Policies and Procedures. The job description forms the basis of the job specification which is very
important for purposes of selection, recruitment and training. It also forms the basis of job evaluation and
comparison of jobs of equal value. Erasmus BJ, Strydom JW & Rudansky-Kloppers S Introduction to
Business Management at 324- 325.
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Policies and Procedures sets out policies and practice that should be used to ensure

pay equity.**®

The Code of Good Practice for the Integration of Employment Equity into Human
Resource Policies and Procedures recommends that employers regularly audit their
existing remuneration policies by comparing jobs.**® An objective and rational
evaluation system should be implemented which should be applied consistently to all
job functions. The remuneration policy should be set out in writing and explained to all
employees in order to establish clear rules regarding the determination of

remuneration.**’

In determining the value of posts, the Code of Good Practice for the Integration of
Employment Equity into Human Resource Policies and Procedures recommends that an
employee’s performance as confirmed through performance assessment evaluations
should carry the most weight in determining what amount he or she should be paid.*?®
In addition, an employee’s potential to develop competence over time should be taken
into account.** Differences in the remuneration of employees should be monitored by

employers to ensure that they do not constitute unfair discrimination.**°

1.3.4 The LRA

The LRA makes it clear that employers are not allowed to discriminate against
employees or work-seekers for exercising any right that they enjoy in terms of the
Act.**! Employees or applicants for an appointment may not be discriminated against by

> ltem 12.1 — 12.4 of the Code of Good Practice for the Integration of Employment Equity into Human

Resource Policies and Procedures.

An external comparison can be done first by means of a salary survey in terms of which the salaries paid
for equivalent jobs are compared by the Human Resource manager. Thereafter an internal comparison
may be done. This may be done through job ranking, by using the factor comparison method and
comparing the demands of a particular job on the employee. Erasmus BJ, Strydom JW, Rudansky-Kloppers
S Introduction to Business Management at 324.

ltems 12.3.1, 12.3.2 & 12.3.4 of the Code of Good Practice for the Integration of Employment Equity into
Human Resource Policies and Procedures.

ltem 12.3.5.1 of the Code of Good Practice for the Integration of Employment Equity into Human
Resource Policies and Procedures.

ltem 12.3.5.2 of the Code of Good Practice for the Integration of Employment Equity into Human
Resource Policies and Procedures.

Iltem 12.3.6 of the Code of Good Practice for the Integration of Employment Equity into Human Resource
Policies and Procedures.

Section 5(1) of the LRA.
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for instance requiring him or her not to become a member of a trade union or a
workplace forum. An employer may also not require that an employee or a work-seeker
waive any right that he or she would be entitled to otherwise in terms of the LRA.**? An
employer may also not give an employee or work-seeker, or promise to provide him or
her, with an advantage for not exercising a right that he or she has in terms of the LRA
except to the extent that it is aimed at settlement of a dispute between the parties.*>

1.4 The right to dignity

The right to equality has been described as the cornerstone of the protection of a
person’s dignity.*** The Constitution declares that it is intended to promote values of
human dignity.*>° It states that ‘everyone has the right to have their dignity respected

and protected.”**®

Remuneration is acknowledged as an essentialia of the contract of employment*’ and
a dismissed employee will also acknowledge that pecuniary loss is one of the principle
disadvantages of termination of employment. But, having a job or not, has to do with
more than economics. Employment or the lack thereof often impact on status and social
standing of the individual. An unpaid director serves as an example.*® The fact that the
removal of a director is often publicised, increases the potential infringement on these

fixed term employees’ dignity.

The right to dignity is important in any discussion of dismissal protection because of the
indissoluble link between security of employment and dignity. In Minister of Home

Affairs v Watchenuka®® Nugent JA expressed the relationship between security of

2 Section 5(2) of the LRA.

Section 5(3) of the LRA.

Section 1 of the Constitution.

Although no definition of ‘human dignity’ is provided in the Constitution, the Constitutional Court has
elaborated on its meaning. In National Coalition for Gay and Lesbian Equality v Minister of Justice 1999 (1)
SA 6 (CC) at para 29 Ackerman J states that human dignity requires the court to acknowledge the value
and worth of all individuals as members of society. The right to human dignity has been held to be
intrinsically linked or being the basis of other human rights. See also S v Makwanyane 1995 (3) SA 391
(CC) at para 144.

Section 10 of the Constitution

Jack v Director-General, Department of Environmental Affairs [2003] 1 BLLR 28 (LC) at paras 14 — 19. See
also Brown v Hicks (1902) 19 SC 314 at 315 - 316.

Notably directors in non-profit companies who form part of voluntary boards are often unpaid.

Minister of Home Affairs v Watchenuka 2004 (4) SA 326 (SCA) at para 27.
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employment and dignity of the person. He held that the freedom to work is more than a
qguestion of mere survival. It is also an important element of human dignity since
meaningful association and being accepted as socially useful is so important to one’s
self-esteem. Likewise, in Johnson v Unisys*®Lord Hoffman opined that employment is
one of the most important things in a person’s life. Not only is it necessary for a

livelihood, but it also provides a sense of identity and self-worth.

1.5 The right to basic education

The development of skills through training is beneficial to employers. In order to
increase productivity and competitiveness, it makes sense to invest in the development
of human capital. However, employees who have undergone job specific training may
have a greater expectation of advancement.*®® It is probably one of the reasons why
employers may be disinclined to provide fixed term employees with the same
development opportunities as permanent employees. This leaves fixed term employees
worse off in as far as development of skills is concerned. In addition, it impacts

negatively on economic growth in the country.*®?

In terms of the Constitution everyone is entitled to basic education.*®®* Not only does this
provision oblige the state to promote access to basic education in an official language of
choice, it also impacts on the quality of education and skills development through on-
the-job training. To give effect to this right, national and sectoral programmes have been

implemented in terms of the Skills Development Act**

to provide training and develop
skills so as to promote employability of employees and job-seekers.*®> Employers may

choose to contribute to the Skills Development Levy. Under the Skills Development Act

460 Johnson v Unisys [2001] 2 WLR 1076 at para 35.

Theron Jan ‘Employment is Not What It Used to be’ (2003) 24 Industrial Law Journal 1247 at 1277.

ILO ‘NEDLAC Republic of South Africa Decent Work Country Programme 2010 to 2014’ (29 September
2010) at 29.

Section 29(1)(a) of the Constitution.

Skills Development Act 97 of 1998. In SA Transport & Allied Workers Union and Metrorail Services (2002)
23 ILJ 2389 (ARB) at 2395 - 2396 the arbitrator commented that the Skills Development Act is aimed at
encouraging employers to provide employees with on the job training opportunities to acquire new skills
and equip new entrants to the labour market. In this thesis only the protection of the right to fairness
relating to training that is insinuated in s 186(2) of the LRA will be scrutinised. The Skills Development Act
97 of 1998 was enacted to establish a work-based education system and the development of skills. For
more information regarding this piece of legislation and its application see Grogan Employment Rights
(2010) 296 - 302.
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employers are required to contribute one percent of the entire payroll.*®® Fixed term
employees are equally eligible for the benefits provided for under this legislation.
Enhancing human resources by promoting education and training in the workplace may
assist in the elevating productivity. This in turn could reduce unemployment and
poverty.*®’
The LRA includes an unfair labour practice related to training.*®® Grogan opines that this
seems to suggest that employers are obliged to provide training to all employees,
including fixed term employees.”®® Case law in point seems to advise otherwise. In
Transnet Ltd v CCMA & others,*’® the LC for instance held that disputes based on unfair
training are only justiciable if an employer's conduct in providing training was
inconsistent, arbitrary or lacked due process. This seems correct. The purpose of the
unfair labour practice provision is not to provide an enforceable right which would
interfere with management prerogative in relation to training. A fixed term employees
would not be able to base a claim on the fact that he or she had not been granted

access to training, unless the employer’s conduct was inconsistent or discriminatory.

Flexible work in South Africa impedes upon career progression. Since fixed term
employees are usually appointed for a brief period to stand in for someone in their
absence, they are usually not provided with the opportunity to develop their skills
through training. The longer the temporary appointment persists, the harsher the
penalty associated with a lack of personal development may be. A continuous
precarious position in curriculum vitae may be unfavourable in the quest for permanent

appointment.

Section 186(1)(b) of the LRA which regulates dismissal of fixed term employees
provides no remedy for fixed term employees who were denied the benefit of training
before their dismissal.*"*

463 See the purpose of the Skills Development Act 97 of 1998 as pronounced in the preamble and s 2 thereof.

Section 30 of the Skills Development Act 97 of 1998 only obliges all public service employers to make
contributions.

ILO ‘Global Wage Report, Africa Brief 2010/2011” at 16. Also see the introduction to Landman JP with
Bhorat Haroon, Van der Berg Servaas Prof & Van Aardt Carl Prof ‘Breaking the grip of poverty and
inequality in South Africa 2004 — 2014 Current trends, issues and future policy considerations’ (December
2003) accessed at http://www.sarpn.org/documents/d0000649/ (21 April 2013).

Section 186(2) of the LRA.

See also Grogan Employment Rights (2010) at 119 — 120.

Transnet Ltd v CCMA & others (2001) 22 ILJ 1193 (LC) at 12001 — 1201A.

Geldenhuys Judith ‘Reasonable expectations: Real protection or false security for fixed-term employees?’
(2008) 20 Issue 2 SA Merc Law J 268 at 271 - 272.
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1.6 The right to access to information

Section 32 of the Constitution provides the right to access information needed for the
protection of one’s rights.*”? The Government is obliged to enact supporting national
legislation to give effect to this right and to see to its proper enforcement.*”® The

Promotion of Access to Information Act*’

(PAIA) was legislated to give effect to the
constitutional right to access information.*’® In terms of the PAIA, information held by
the State or any other person that is required for the exercise and protection of a

“® ‘may be requested.’’” Although the PAIA does not provide an

person’s rights,
absolute right to all information,*’® a person is in principle entitled to claim access to
information required to protect or exercise his or her rights.*”® Access to required
information can only be denied by public or private bodies if the PAIA expressly

provides for the possible withholding of the information.**

This right is pertinent to dismissals of fixed term employees, since they may require
information to prove that they had been unfairly dismissed. Such information may be
accessed through the mechanisms provided for in the PAIA. Therefore it is unnecessary
for new legislative provisions to provide for other methods of gaining access to

information.*®*

472 Section 32(1)(a) and (b) of the Constitution.

Section 32(2) of the Constitution.

The Promotion of Access to Information Act 2 of 2000 (PAIA).

See the preamble to the PAIA.

The meaning of ‘required’ in the context of access to information was considered in Shabalala v Attorney-
General, Transvaal 1995 (1) SA 608 (T) at 642C — D. It was held that the word was capable of different
interpretations ranging from desired to indispensable. The Court held that an element of need must be
present. In Van Huyssteen v Minister of Environmental Affairs and Tourism 1996 (1) SA 283 (C) at 299D —
300F the Court found that ‘required’” must be interpreted in relation to the exercise or protection of
rights.

Section 50 of the PAIA.

Chapter 4 of Part 3 of the PAIA which regulates access to information held by private bodies excludes
access to certain types of information.

Section 50(1)(a) of the PAIA. See also De Waal, Currie & Erasmus The Bill of Rights Handbook at 465.
Section 50(1)(c) of the PAIA.

This is pertinent in respect of the discussion regarding the enforcement of the mechanisms contained in
the Labour Relations Amendment Bill of 2012. See the discussion in Ch 6.
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1.7 The right to fair administrative procedure

Section 33 of the Constitution provides that every person is entitled to fair administrative
procedure. This right applies to fixed term employees in both the private and public

sectors.

Apart from the Constitution, there are three sources that mainly regulate public service
employment, namely the common law contract of employment, labour legislation and

the Promotion of Administrative Justice Act*®? (PAJA).

In terms of s 1 of the PAJA ‘administrative action’ is defined as:

...any decision taken or any failure to take a decision, by -
(&) an organ of state, when-

(i) exercising a power in terms of the Constitution or a provincial constitution; or
(i) exercising a public power or performing a public function in terms of any legislation; or

(b) a natural or juristic person other than an organ of state, when exercising a public power or
performing a public function in terms of an empowering provision which adversely affects the rights of
any person and which has a direct external legal effect.’

The PAJA requires fair administrative action in as far as public sector employees are
concerned. Fixed term employees will be covered by such a provision. Consequently,
administrative action which has the potential of materially and adversely affecting the
rights or legitimate expectations of a fixed term employees in the public sector, must be

done in a way which is procedurally fair.*®®

The fact that the Constitution already guarantees the right which is protected in terms of
the PAJA has the effect of extending jurisdiction to the Labour Courts to hear labour
disputes which would previously have been restricted to the civil court’s jurisdiction.*®*
However, different courts have come to different conclusions regarding which forum is
the most appropriate to deal with employment related cases pertaining to public sector

employees.*®

8 Promotion of Administrative Justice Act 2 of 2000 (PAJA).

s Section 3(1) of the PAJA.

a8 See for instance Key Delta v Mariner [1998] 6 BLLR 647 (E) at 651 — 652. Fredericks & others v MEC for
Education and Training, Eastern Cape (2002) 23 ILJ 81 (CC) at paras 12 & 25 et seq.

See for instance Police & Prisons Civil Rights Union & others v Minister of Correctional Services & others
[2006] 4 BLLR 385 (E) at paras 35 — 44 and Transnet Ltd & others v Chirwa [2007] 1 BLLR 10 (SCA) at paras
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This fundamental right, together with the right to fair labour practices,**® places a duty
on employers to follow fair procedures in the selection process, when appointing fixed
term employees and during the process of termination of a fixed term contract of

employment.

1.8 Limitation of constitutional rights

Any limitations of the rights that are contained in the Bill of Rights*®’

must be justified
under the limitation clause.*®® All the rights discussed above can be limited, but only if

and to the extent that it is justified to do so0.*°

The general limitation clause makes it possible to restrict fundamental rights if it is
'reasonable and justifiable in an open and democratic society based on human dignity,
equality and freedom. Before a fundamental right may be restricted there must be a
compelling reason for the limitation of the right.*® In deciding whether or not it is
justifiable to restrict a fundamental right, the courts are obliged to consider all the
relevant factors including, the nature of the right, the importance and motivation for the
inclusion of such a right, the aim to be achieved through limitation of the right, the extent
of restriction of the right that will be effected by the intended action, the existence of an
alternative way that is a less restrictive way of achieving the same result.** No
fundamental right may be limited by any other means than through the mechanism
provided for in the Constitution.**? The Constitution determines that the Bill of Rights as
such does not limit any other common law, customary or legislative rights or freedoms

that are consistent with the Bill that persons may enjoy.**?

The limitation clause as contained in the Constitution is of particular pertinence when

interpreting and applying the LRA which was enacted to give effect to the right to fair

58 - 65. For a contrasting view see Fredericks & others v MEC for Education & Training, Eastern Cape &
others [2002] 2 BLLR 119 (CC) at para 40. See also the discussion in 4.2.1 in Ch 4.

Section 23 of the Constitution.

Chapter 2 of the Constitution.

Van Niekerk ‘Regulating Flexibility and Small Business: Revisiting the LRA and BCEA: A Response to Halton
Cheadle's Concept Paper’ (Development Policy Research 2007) at 3 & 7.

Section 36(1) of the Constitution contains the general limitation clause that applies to all rights granted in
terms of Ch 2 of the Constitution.

S v Manamela 2000 (3) SA 1 (CC) at para 32.

Section 36(1)(a) — (e) of the Constitution paraphrased.

Section 36(2) of the Constitution.
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labour practices.*®* A decision of the court that has the effect of restricting a fixed term
employee’s constitutional right would be required to meet the requirements of s 36 of
the Constitution.*® It is also of importance in as far as the formulation of new legislation
is concerned. Legislation cannot infringe upon the constitutional rights or restrict rights

unless it is done in terms of the Constitution.*®®

Concluding remarks

In this chapter, the most important legislation that affects termination of fixed term
employment was highlighted. It was indicated that fixed term employees are in principle
entitled to the same rights as indefinitely appointed employees. Fixed term employees
are not excluded as a group from the application of any of the various pieces of labour

and social security legislation.*’

But, although the same test is used to ascertain whether or not a fixed term employee
qualifies as an ‘employee’ is the same one used for purposes of indefinitely appointed
employees, it may be easier for employers to disguise a fixed term contract as some

other type of commercial contract.**®

The fundamental right to fair labour practices is guaranteed in the South African
Constitution.**® This right has a very wide scope of application and does not depend
upon the existence of a valid employment contract. The protection of job security is not
an absolute right. Since the right to fair labour practices also applies to employers, the
courts are reluctant to interfere with employers’ business decisions. Although it is
acknowledged that the right not to be unfairly dismissed (and hence the right to job
security) is firmly entrenched in the constitutional right to fair labour practices, the
fundamental right requires balancing of the interests of employers and employees.*® Al

of the rights contained in the Bill of Rights may be limited. This is only possible in

493 Section 39(3) of the Constitution.

See the preamble to the LRA which expressly states that this is the purpose of the legislation.
Sections 2, 36(2) & 39(3) of the Constitution.

Section 36(2) of the Constitution.

See the discussion under 1.1 above.

This is discussed under 1.1.

See the discussion under 1.2.

This is discussed under 1.2.2 above.
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instances where the court can justify the necessity of restricting the Constitutional Right
in terms of s 36 of the Constitution.>**

A distinction is made between indefinitely appointed employees and fixed term
employees in the statutory dismissal protection that they are provided with. Although it
is conceivable that a fixed term employee could use the same remedy, they are

required to rely upon a separate provision.>®?

The concept ‘unfair labour practice’ in the LRA has a more limited scope of application
than the constitutional right. Only specific instances of conduct are identified as conduct
which could potentially qualify as unfair labour practices. The intrinsic limitations in the
unfair labour practice provision in the LRA may exclude its availability if the
circumstances do not fall within the confines of the definition. Whereas, under the
previous unfair dismissal provision, it may have been possible for fixed term employees
to successfully claim based on unfair labour practice instead of unfair dismissal, the

restrictive definition of this concept now minimalises the possibility.>®

The Constitution guarantees the right to freely associate to all workers. Fixed term
employees in principle enjoy this right. But, they are often not recruited into trade unions
due to the precarious or temporary nature of their work. Collective agreements often do

not cover them.>%

The BCEA provides wide coverage and in principle does not exclude fixed term
employees from the protection that it provides. Nevertheless, enforcement of the rights
is often a problem for fixed term employees. Those who are paid an hourly wage forfeit
payments if they do not work for legitimate reasons when indefinitely appointed
employees would usually be paid. Generally, fixed term appointments terminate
automatically and fixed term employees are not entitled to notice prior to termination of
their employment or payment in lieu of notice like permanent employees. Even in
instances where fixed term employees are dismissed for operational reasons, they are

often not afforded additional severance pay.>®

>0t This is discussed under 1.8 above.

See the discussion under 1.2.2.

See the discussion under 1.2.1 above. See also the discussion in Ch 3 under 3.1.1, 3.1.2 and 3.1.3.
This is discussed in 1.2.3 above.

See the discussion under 1.5.2.1.
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Fixed term employees, like permanent employees, have the right to work in a safe and
healthy workplace. Segmentation of the workplace has resulted in inefficiency of health
and safety training that is provided to workers. Fixed term employees are particularly
vulnerable. They are viewed as contingent workers and are at a higher risk of not being
afforded the required training. Hence, they are more exposed to risks to their health and
safety.>®

Fixed term employees must also be registered and employers are required to contribute
for fixed term employees’ unemployment insurance like for other employees. However,
the benefits which fixed term employees can claim during spells of unemployment are
limited. In addition, a fixed term employee who reasonable expects to continue working
for an employer would usually not claim UIF as a consequence of the expectation of

continuation of his or her employment.®”’

South Africa’s under-developed social insurance provisions fail to adequately provide
for atypical employees. There is no mandatory retirement and health provision scheme
in the country. Social security mechanisms do not have universal coverage either. This
has a particularly negative effect on fixed term employees who are not covered by
collective bargaining mechanisms and do not have access to pension and medical aid

benefits.>®

The South African legislation that was enacted against unfair discrimination is aimed at
addressing systemic disadvantage as a result of past unequal treatment. The equality
legislation lists specific grounds which would potentially qualify as being unfair. No
reference is made to equal treatment or equal pay in any of the equality legislation.
Discrimination based on contractual status is also not explicitly prohibited. A claimant
who relies on one of these analogous grounds would be required to prove that his or her
dignity had been infringed upon as a result of the discrimination.>*®

The PEPUDA contains a stipulation regarding equal pay and recognises an employer’'s
failure to ensure that employees who perform work of equal value are paid equally as a
potential unfair labour practice. But, the PEPUDA is not applicable where the EEA is

206 This is discussed under 1.2.6.1 above.

See the discussion under 1.2.6.2 above. See also the discussion in Ch 3 under 3.2.3.10.
This is discussed under 1.2.6.
This is discussed in 1.3.1 —1.3.3.
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capable of providing protection. This remedy therefore serves very little, if any, purpose
in the employment arena. The effect is that South Africa’s equality legislation does not
currently provide for a right to equal treatment that is directly justiciable unless a
claimant can prove that there is a link between the discrimination and one of the listed
grounds in s 6 of the EEA.*°

Fixed term employees are often not provided with training. This is understandable if a
fixed term employee is only appointed for a short period of time to fill in for someone or
to perform a specific task of limited duration for which he or she has already received
the required training. It is clear that to impose a general duty to provide training to all
employees would be contrary to the operational rationale for the conclusion of a fixed
term contract in certain circumstances. But, in instances where fixed term employees
are kept in a temporary position where the nature of work which they are required to
perform resembles or better suits a permanent appointment, withholding equal training

would be unfair.®*!

It is evident that fixed term employees are in principle entitled to the same legislative
floor rights as indefinitely appointed employees. Fixed term employees are covered by
the Constitution in the same way as permanently appointed employees. They enjoy the
rights to social security, protection against unfair dismissal and unfair labour practices.
However, whether and if so, to what extent these rights are enforceable in practice is to
a large degree determined by the way in which they have been understood and given
effect to by employers and labour forums. In the next chapter some important common
law principles applicable to fixed term employment and ultimately the termination of

fixed term contracts is investigated.

>10 This is discussed under 1.3.

> This is discussed under 1.5 above.
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Contractual rights of fixed
term employees

Introduction

In order to properly understand the need for and the effect of legislative interventions,
an understanding of the contractual principles applicable to fixed term contracts of
employment is paramount.>*? Despite statutory intrusion and the creation of forums
subjecting the employment relationship to judicial scrutiny, the contract of employment
remains the basis of the employment relationship.>*®* The possession of status as an
‘employee’ is not the only means of enforcement of fixed term employees’ rights. In
certain circumstances the termination of fixed term contracts can escape the protective
reach of unfair dismissal legislation. In such circumstances, the law of contract must fill
the legislative lacunae.>* If statutory regulation is perceived as weak, workers often turn
to contractual remedies to protect job security.>* In addition, the courts often apply
contractual principles when reaching decisions based on the legislation. A right to
recourse, for instance, is often connected to whether or not a contractual breach had

occurred given the factual circumstances.>*®

In terms of the common law, fixed term contracts of employment automatically terminate
in accordance with the agreement between the parties. However, the evolutionary
nature of employment is acknowledged by the courts.>’ Employment contracts are

>12 Anderman SD Labour Law: Management decisions and workers’ rights 4" edn (Oxford: OUP 2000) at 36.

Grogan Employment Rights (2010) at 43. Vettori ‘Constructive Dismissal and Repudiation of Contract:
What must be proved’ Stell LR Vol. 22 (1) 2011 173 at 173. O Kahn-Freund ‘A Note on the Status of
Contract in British Law’ (1951) 14 MLR 504 at 635. See also Member of the Executive Council, Department
of Health, Eastern Cape v Odendaal & others (2009) 30 ILJ 2093 (LC) at para 49 and in particular endnote 6
thereof.

See for instance Mears v Safecar Security Ltd [1982] 2 All ER 865.

Painter & Holmes Cases and Materials on Employment Law (2010) at 51.

Vettori Stella ‘Fixed Term Employment Contracts: The Permanence of the Temporary’ STELL LR 2008 (2)
189 at 190 et seq.

Vettori Stella ‘Fixed Term Employment Contracts: The Permanence of the Temporary’ STELL LR 2008 (2)
189 at 190 et seq.
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recognised as personal, relational contracts that evolve over time and require
cooperation between the parties thereto to give effect to the agreement.®*® Since the
relationship is not stagnant, the obligations and expectations that the parties have may
change after conclusion of the contract. It is possible that the intention of the parties as
it was confined in the agreement does not reflect the full extent of such obligations and
expectations. What may start off as fixed term appointment may, as a result of changing
needs of the employer, change into an indefinite appointment. Under certain
circumstances the courts will imply terms into the contracts in the interest of fairness®*°
or to stop employers from denying liability for performance in terms of fixed term

contracts.?°

The contractual remedies are basically the same as the statutory remedies that are
provided to fixed term employees in terms of the legislation, except that there is no
maximum compensation amount in terms of the common law. The difficulties in proving
an entitlement to remedies are often common to both the common law provisions and

the statutory mechanisms.>*

The terms of the fixed term appointment are determined by consensus between the
parties. Contracting parties are generally bound to agreements that they conclude
voluntarily.*®> The common law relating to contracts is therefore often considered as
prevailing over the legislative protection provided to all employees. As a result legal

principles dealing with working conditions are largely ignored.

23 makes it much easier to convince

The scarceness of work and resultant vulnerability
fixed term employees to accept offers of and to remain in employment on less attractive
terms. It is labour legislation that is supposed to bring consideration of fairness into the

rather bleak picture.?*

>18 In the English case of Mahmud and Malik v BCCI [1997] ICR 606 at 613E Lord Nicholls describes

employment contracts as mechanisms creating close personal relationships which extends beyond mere
commercial relationships. See also Wallace v United Growers (1997)152 DLR (4) 1 at 46.

This is discussed under 2.2 — 2.6 in this chapter.

The doctrine of estoppel may be applied in certain circumstances. This is discussed further under 2.6 in
this chapter.

Vettori Stella ‘Fixed term employment contracts: the permanence of the temporary’ 2008 (2) Stell LR 189
at 190 et seq.

See the discussion under 2.7 below.

See the discussion under 2 in Setting the scene.

>4 SARPA obo Bands & others and SA Rugby (Pty) Ltd (2005) 26 IL) 176 (CCMA) at 190.
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2.1 Automatic termination of fixed term contracts

At common law a fixed term contract that indicates a particular time or the occurrence of
a particular event or the completion of a specific job for termination will terminate
automatically at that time or upon the happening of the event or the completion of the
job without legal consequence. Such a fixed term contract will then be terminated
lawfully.>?®

A clause may be incorporated into a fixed term contract of employment rendering it
renewable at the option of the employer. Usually such a clause would be accompanied
by a termination clause regulating the termination procedure. Unless the parties to the
contract agreed otherwise, no notice of termination is required.*® An employer may rely
on the agreed upon date or the happening of the specified event in the contract to

terminate the employment relationship.*?’

The rationale for the existence of fixed term contracts is founded on the right to contract
freely and the creation of predictability and control of the term of the employment
relationship.>®® The right to contract freely presupposes the validity of an agreement
between an employer and employee on any terms which they find to be mutually

acceptable.®®®

Common law contractual provisions do not adequately provide for fairness in

dismissal.>® As long as it is not unconstitutional or contrary to public policy, a fixed term

> Grogan Workplace Law (2010) at 148. In Potgieter v George Municipality (2011) 32 ILJ 104 (WCC) the

termination of the fixed term contract was for instance linked to the term of office of the mayor. When
the term of the mayor’s appointment lapsed, the fixed term employee’s employment also automatically
terminated. See also Maritz v Cash Towing CC (2002) 23 ILJ 1083 (CCMA) at paras 14 - 15 and Ndaba v
Board of Trustees, Norwood Pre-school (1996) 17 ILJ 504 (Tk) at 509.

Olivier M ‘Legal Constraints on the Termination of Fixed term Contracts of Employment: An Enquiry into
Recent Developments’ at 1013 — 1014.

Olivier M ‘Legal Constraints on the Termination of Fixed Term Contracts of Employment’ at 1010 — 1014. A
fixed term appointment could for instance also be linked to the term of the appointment of a functionary,
like in De Milander v Member of the Executive Council for the Department of Finance: Eastern Cape &
others (2013) 34 ILJ 1427 (LAC) at para 36.

Gericke ‘A New Look at the Old Problem of a Reasonable Expectation: The Reasonableness of Repeated
Renewals of Fixed Term Contracts as opposed to Indefinite Employment’ at 1.

Paiges v Van Ryn Gold Mines Estates 1920 AD 600 at 616.

Wallace Malcolm ‘The LRA and the Common Law’ Paper delivered at a conference on Labour Law held at
the University of Stellenbosch in 2005.
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contract may be terminated at common law for any or no reason.’*

Without proper
interventions, it would be possible for employers to keep their employees on fixed term
contracts and terminate such appointments in the absence of fair reason and without
following fair procedures.®® The law of contract also fails to recognise the unequal
bargaining power between employers and employees. In principle, fixed term
employees are bound to contracts concluded by them voluntarily on any terms, unless

the conditions of employment are contrary to public policy of course.>*?

The duty of good faith is an important characteristic of each contract of employment.>®*

Due to the fact that employment relationships often evolve, this principle should guide
the courts when inferring terms into contracts. This important contractual principle is

discussed below.

2.2 Mutual trust and confidence

At common law there exists a duty of trust and confidence between an employer and
employee.>*® This is a naturalia of every employment contract. An employer is obliged
to treat employees fairly during the appointment process, in the course of employment
and upon (and even after) termination of the fixed term contract. Every action must be

proven to have been without bias and untainted by discrimination.>*

>3 Bhorat & Cheadle ‘Labour Reform in South Africa and a Synthesis of Policy Suggestions” DPRU Working

Paper 09/139 (September 2009) at 23.

Grogan Workplace Law (2009) at 148 — 149. In Dierks v University of South Africa at 1244D — | and 1248H -
J Oosthuizen AJ with reference to Cremark a division of Triple P - Chemical Ventures (Pty) Ltd v SACWU &
others (1994) 15 ILJ 289 (LAC) and Colavita v Sun International Bophuthatswana [1995] BLLR 88 (IC) held
that the reason for the inclusion of s 186(1)(b) of the LRA is largely premised on the blatant unfairness of
indefinite renewals of fixed term employment contracts. See also Khalo v Bateman Pipeline (1998) 19 ILJ
1288 (CCMA) at 1288B.

See the English case of Printing and Numerical Registering Co v Sampson (1875) LR 19 Eq 462 at 465
where it is held that ‘[i]f there is one thing which more than another public policy requires, it is that men
of full age and competent understanding shall have the utmost liberty of contracting and that their
contracts when entered into freely and voluntarily shall be held sacred and shall be enforced by the
courts of justice.’

Gerry Bouwer Motors (Pty) Ltd v Preller 1940 TPD 130 at 133. See also Premier Medical & Industrial
Equipment Ltd v Winkler & others 1971 (3) SA 866 (W) at 867H.

Council for Scientific & Industrial Research v Fijen (1996) 17 ILJ 18 (A) at 20 B - D.

This is also a constitutional right. Section 33 of the Constitution provides that everyone enjoys the right to
lawful, reasonable and procedurally fair administrative action.
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In England the duty of mutual trust and confidence is implied into every contract of

537

employment.”’ In Australia, it is also accepted that employers are by implication

obliged to uphold the trust and confidence between them and their employees.>®

In Perkins v Grace Worldwide (Aust) Pty Ltd>*® Wilcox CJ, Marshall & North JJ agreed
that mutual trust and confidence is a necessary component of an employment
relationship and is part of every employment contract. In Thomson v Orica Australia
(Pty) Ltd>* it was held that ‘there is ample authority for the implication of the term that
the employer will not, without reasonable cause, conduct itself in a manner likely to
damage or destroy the relationship of confidence and trust between the parties as
employer and employee.”**

Through imputing terms into employment contracts, the duty of fair dealing and
obligation of mutual trust and confidence®*? have also become naturalia of the South
African employment relationship.>*® In Council for Scientific & Industrial Research v
Fijen>** the court stressed the importance of trust and confidence in the employment
relationship. It was held that if either party conducts him or herself in a way which
undermines the trust and confidence of the other, the ‘innocent’ party would be entitled
to cancel the contract.”® This, in the court's view, is a natural consequence of an

employment relationship and therefore not a term that needs to be implied.>*

Likewise, Davis J in Mort NO v Henry Shields-Chiat®*’ held that contracting parties are

obliged to uphold mutual respect and to avoid promotion of their personal interests at

>3 In Scally v Southern Health and Social Services Board [1991] IRLR (HL) 522 at 525 this notion is described

by Lord Bridge as that ‘which the law will imply as a necessary incident of a definable category of
contractual relationship.” See also Hutchison ‘Evolution, Consistency and Community: The Political, Social
and Economic Assumptions that Govern the Incorporation of Terms in British Employment Contracts’
(2000) 25 North Carolina Journal of International Law and Commercial Regulation 355 at 359.

See for instance Burazin v Blacktown City Guardian Pty Ltd (1996) 142 ALR at 144 and Perkins v Grace
Worldwide (Aus) Pty Ltd (1997) 72 IR 186 at 191.

Perkins v Grace Worldwide (Aus) Pty Ltd (1997) 72 IR 186.

Thomson v Orica Australia (Pty) Ltd (2002) 116 IR 186.

See also the English decision of Mahmud and Malik v BCCI [1997] ICR 606 at 621D where Lord Steyn
endorses this sentiment.

In the English case of Mahmud and Malik v BCCI [1997] ICR 606 at 621C Lord Steyn indicates that this duty
is reciprocal between employers and employees.

Grogan Employment Rights (2010) at 5.

Council for Scientific & Industrial Research v Fijen [1996] 6 BLLR 685 (A) at paras 17 - 18.

Council for Scientific & Industrial Research v Fijen at 691.

Council for Scientific & Industrial Research v Fijen at 692.

Mort NO v Henry Shields-Chiat 2001 (1) SA 464 (C) 474) - 5F. This decision was cited with approval by
Olivier JA in Brisley v Drotsky 2002 (4) SA 1 (SCA) at para 69.
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the other party’s expense. The courts can infuse contract law with the constitutional
values. There rests a duty on both the employer and the employee to deal fairly.
Employees are required to act in good faith. In Robinson v Randfontein Estates Gold
Mining Co Ltd>*® the court held that the duty of trust and confidence involves an

obligation to protect the other party’s interests and to avoid a conflict of interest.

In Mogothle v Premier of the Northwest Province & others®*°

the court recognised the
principle of fair dealing between employers and employers as a contractual obligation
upon employers when making decisions that affect employees. Van Niekerk J held that
Boxer,>® Gumbi®®* and Murray v Minister of Defence®? highlight mutual obligation of
trust and confidence.**® The contractual right to fair dealing binds all employers, may be
enforced both in relation to substance and procedure and exists independently of any
statutory protection. This duty goes beyond merely abiding the express terms of the
contract. Part of this duty, is the duty to respect the legitimate expectations of the other

party.>>*

Implied terms in contract play an important role in ensuring unfair dismissal protection
for fixed term employees, despite the existence of statutory protection. The courts may
imply a term into a contract even though it is not expressed therein.>>> Therefore, fixed
term employees are subject to certain general rights that form part of every employment
contract. The courts will imply terms that constitute necessary elements to all
employment contracts such as the right to fair dealing and terms to give effect to the

right to mutual trust and confidence.>*® This is discussed further below.

2.3 Implied terms

As mentioned above, obligations and expectations often evolve after a contract of

employment is concluded. The employer's operational needs may change after

>4 Robinson v Randfontein Estates Gold Mining Co Ltd 1921 AD 168 at 177. See also Volvo (SA) (Pty) Ltd v

Yssel 2009 (6) SA 531 (SCA) at para 13.

Mogothle v Premier of the Northwest Province & others (2009) 30 ILJ 605 (LC) at 618 - 619.
Boxer Superstores Mthatha & another v Mbenya [2007] 8 BLLR 693 (SCA).

Old Mutual Life Assurance Co SA v Gumbi [2007] 8 BALR 699 (SCA).

Murray v Minister of Defence 2009 (3) SA 130 (SCA) at para 5.

Mogothle v Premier of the Northwest Province & others at para 30.

Mogothle v Premier of the Northwest Province & others at paras 31 - 32.

Luxor (Eastbourne) Ltd v Cooper [1941] AC 108 at 137.
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conclusion of the fixed term contract and/or the employee’s expectations may adapt.>>’
Express terms may at times be inadequate to describe the true nature of the
relationship. In such circumstances, implied terms may give expression to mutual

obligations.

In terms of common law principles of contract, if two parties regularly conducted
business on specific terms, the terms may be assumed to be the same for each contract
made, if not expressly agreed to the contrary. It has for instance been held that regular
renewal of a fixed term contract would indicate that the parties intended that the

contractual relationship would continue.>®®

Continuous renewal of a fixed term contract may result in an expectation that the
contract would continue to be renewed. After several renewals the employee would
plausibly have a claim to have more than just a legitimate expectation that the contract
will be renewed again after its term had lapsed for the same period. Depending on the
surrounding circumstances, a claim could emanate to the effect that there exists an
implied term that the employment will continue and even be made permanent. A fixed
term employee would be required to prove that he or she subjectively believed, based
on an objectively reasonable interpretation of the surrounding circumstances, that the

contract would be renewed on the same or similar terms.>*°

Therefore, it is possible to argue that if a fixed term contract is continually renewed or
rolled over, an initial expectation that the contract would be renewed, could become an
implied term in the contract. If an employer expects a fixed term employee to do work
other than what he or she was initially appointed for, or the employee expects
continuance of his or her employment after the agreed upon termination date, it could
also give rise to a contractual right. The habitual practices followed in renewing fixed
term contracts may over time become more than expectations and evolve into a rule. It
should then be possible for such an employee to claim the contractual remedies for

breach of such an implied term in the contract.

>%6 Lister Romford Ice Co [1957] AC 555 at 576.

See the introduction and 1 above.

See for instance De Milander v Member of the Executive Council for the Department of Finance: Eastern
Cape & others (2013) 34 ILJ 1427 (LAC) at para 27.

If no subjective belief can be proven or if there was no reasonable expectation of renewal, no dismissal
will have occurred. See Member of the Executive Council for the Department of Finance: Eastern Cape v De
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It has been held that a reasonable expectation vests in the employee and is subjective
in nature. It is not necessary for the employer to share the expectation. But, if the facts
do not show that the employee has a subjective expectation, he or she will have no
claim in terms of s 186(1)(b) of the LRA.>®® Having due regard to all the surrounding
circumstances, the presiding officer must decide whether or not a reasonable person
would have shared the fixed term employee’s expectation of renewal. An objective test

is used to determine whether or not an expectation of renewal is reasonable.>**

However, the courts do not enjoy general discretion to imply terms into a contract,
unless they are based on the actual intention of the parties.”® In order to determine
what the parties to a contract intended upon its conclusion, the court may ignore
provisions contained in the contract that as a result of fraud, mistake, or accident cause
the contract to fail to express the true intention of the parties. It is therefore possible to
rectify the terms of an agreement so that the contract would reflect the true intention of
the parties. However, the court cannot write the contract for the employer and fixed term
employee.®®® Terms may also be implied into contracts on the basis that the parties
would have included them had they considered the particular matter at the time of the

conclusion of the contract.®®*

South African courts use the hypothetical officious bystander test to determine whether

or not a term is implied in a contract.>®® The question posed in an application of this

Milander & others (2011) 32 ILJ 2521 (LC) at paras 25 — 26, 32 & 35 for a further discussion regarding the
application of the two-stage approach.

Olivier ‘Legal Constraints on the Termination of Fixed Term Contracts of Employment: An Enquiry into
Recent Developments’ at 1030. See also De Milander v Member of the Executive Council for the
Department of Finance: Eastern Cape & others (2013) 34 ILJ 1427 (LAC) at para 3.

Dierks v University of South Africa (1999) 20 ILJ 1227 at 1246A and E. See also Malandoh v SA
Broadcasting Corporation (1997) 18 ILJ 544 (LC) at 547D and SA Rugby (Pty) Ltd v CCMA & others (2006)
27 1LJ 1041 LC at paras 9 & 11. Landman ‘The Legal Consequences of Not Renewing Fixed Term Contracts’
Contemporary Labour Law Vol. 8 (March 1999) at 71 - 72. Notably the reasonable expectation must not
only be viewed objectively, but the expectation must have resulted due to an act or omission by the
employer.

The intention of the parties is usually established by looking at the wording of the contract. Surrounding
circumstances must also be considered. Sun Packagings (Pty) Ltd & another v Vreulink (1996) 17 IL) 633
(A) at paras 13 - 14.

Bitumat Limited & another v Paramount Motors (Private) Limited t/a Belleview Service Station & another
[2013] JOL 30229 (ZH) at 6.

Vettori Stella The Employment Contract and the Changed World of Work (2007) at 46. See also Kerr RH
The Principles of the Law of Contract 6" edn (Butterworths 2002) at 356 - 359.

Kerr The Principles of the Law of Contract (2002) at 356. The test used is that of a hypothetical bystander
or as sometimes described the officious bystander test. For further information regarding the application
of the test in England see Lewis & Sargeant with Schwab Employment Law: The Essentials 11" edn (HR-
Inform 2010) at 27 - 30.
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test, is whether the parties to the contract would have responded to a hypothetical
guestion they were asked alerting them of the current situation upon conclusion of the
contract.>®® Even if the parties did not contemplate such events when they entered into
the contract, a common intention may be impugned if, had they been aware, their
response would have been ‘prompt and unanimous™®’ In other words, it should be
obvious that the term is part of the contract. In execution of the officious bystander test

parties to the contract are presumed to be reasonable and honest.*®

The reasonable man test is used. However, this is not a clearly defined or stagnant
concept. This test is further tainted by subjective considerations, such as the presiding
officers’ personal experience, preconceptions or opinions regarding public morals.>®
The standard of reasonableness is intended to assist in a balanced interpretation of
contracts, the endowment of business efficacy and giving effect to the reasonable
expectations of the contracting parties.’”® Contractual provisions are only enforceable if

it makes commercial sense or has business efficacy.””*

Before a term will be implied into a fixed term employment contract, it must be proven to
be necessary to give effect to the intention of the parties and capable of precise

definition.>"

In Mediterranean Salvage and Towage Ltd v Seamar Trading and
Commerce Inc: The Reborn®”® Lord Clarke MR emphasised that the main enquiry
remains whether it is necessary to imply the proposed term to promote the efficiency of
the contract. If a fixed term employee was appointed to replace someone during a leave

of absence, there would generally be no need to keep him or her on if the person who

266 Administrator (Transvaal) v Industrial Commercial Timber & Supply Co 1932 AD 25 at 33. Wessels ACJ

stated that the court may disregard an assertion that an employer who did contemplate a situation
purposefully failed to expressly include a term in the contract to avoid such a term being implied. The
court has to ascertain from the facts what a reasonable and honest person would have done and not
what a dishonest person would have done. This is done from the point of view that the contracting
parties are both reasonable and honest business men and or women.

Techni-Pak Sales (Pty) Ltd v Hall 1968 (3) SA 231 (W) at 236H - 237A.

Administrateur (Transvaal) v Industrial Commercial Timber & Supply Co Ltd 1932 AD 25. See also Wilkins
NO v Vogens 1994 (3) SA 130 (A) at 141C - E.

As was correctly observed by Lord Ratcliffe in Davis Contractors v Fareham UDC [1956] AC 696 at 728
‘[tlhe spokesman of the fair and reasonable man, who represents after all no more than the
anthropomorphic conception of justice, is, and must be, the court itself.’

See generally Van den Berg v Tenner 1975 (2) SA 268 (A).

Dula Investments (Pty) Ltd v Woolworths (Pty) Ltd (1994/2013) [2013] ZAKZDHC 17 (8 May 2013) at para
37. See also ABSA Bank Limited v Swanepoel NO 2004 (6) SA 178 (SCA) paras 6 — 8 and Siyepu & others v
Premier Eastern Cape 2013 (2) SA 425 ECB at paras 23 & 35.

MV Prosperous Coban NV v Agean Petroleum (UK) Ltd & another 1966 (2) SA 155 (A) at 163G - H.
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he or she was appointed to replace returns. Likewise, if a fixed term employee is
employed to complete a specific task, there would be no reason to keep him or her on in
the workplace once the task has been completed. In these circumstances, a fixed term
employee would be hard-pressed to claim any type of legal entitlement to have the fixed

term contract renewed.

However, a fixed term employee’s appointment could continue beyond the date that
was originally contracted, if the person who he or she had been replacing remains
absent, or if the task he or she is appointed for is not yet completed. For efficacy, it
would be sensible to renew the fixed term contract for a further specified period of time
under these circumstances.>”* Kauleza & others and Bay United Football Club®’® serves
as an example. In this case, football players were contracted to play for a club until 30
June 2011. The club failed to pay the players for August 2011. It was held that this
amounted to a breach of contract entitling the players to terminate the agreement and
claim damages. This decision makes it clear that despite the lack of a written contract,

terms can be implied to provide efficacy to the agreement.

Implying terms can provide terms for specific situations which have not been addressed
by the contracting parties during the drafting of the agreement. The Privy Council in
Attorney General of Belize & others v Belize Telecom Ltd & another®”® per Lord
Hoffmann, held that a court faced with a proposed implied term simply needs to ask
what the instrument would reasonably mean when it is read against the relevant
background.>”” Lord Hoffmann acknowledged the fact that a contract does not always
reflect the intention of the parties.>”® He noted that other formulations of the test like the
implication of a term that goes without saying or that an implied term must be necessary

579

in order to give business efficacy to the agreement,”” were just different ways of

>3 Mediterranean Salvage and Towage Ltd v Seamar Trading and Commerce Inc: The Reborn [2009] EWCA

Civ 531.

It should be noted that whether or not such a tacit term would be inferred, still depends on the particular
facts of the matter. In Dierks v University of South Africa the court for instance held that the employee
could not have expected to remain employed despite the fact that the person for whom he was filling in
had not yet returned to work.

Kauleza & others and Bay United Football Club (2011) 32 ILJ 3091 (ARB) at 3095.

Attorney General of Belize & others v Belize Telecom Ltd & another [2009] UKPC 10 [2009] All ER (D) 150
(Apr).

Attorney General of Belize & others v Belize Telecom Ltd & another at para 21.

Attorney General of Belize & others v Belize Telecom Ltd & another at para 16. This was first decided in
Investors Compensation Scheme Ltd v West Bromwich Building Society (No.1) [1998] 1 WLR 896.

United Bank v Akhtar (1989) IRLR 507.
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expressing the same test. Ultimately, implied terms have to convey the intention of the

parties and make it clear ‘what the contract actually means’.>®

A term may also be implied through operation of law or derived from the Constitution.*®!
In Mohlaka v Minister of Finance & others,”®? for instance, it was held that the LRA
‘imputes the right to fair labour practices as a term of every contract of employment.” A
fixed term employee may be entitled to a contractual right to fair dismissal if the
employer’s disciplinary procedure had been incorporated into his or her contract of
employment.®® He or she may also enjoy such a contractual right if there is a tacit term

that incorporates the disciplinary procedure into the contract.’®

2.4 Tacit renewal of fixed term contracts

Provisions may be tacitly inferred in a fixed term contract. A tacit term is a provision that
is not expressed in a contract, but is clearly intended by the contracting parties from the

express terms of the agreement and the surrounding circumstances.*®*

Corbett AJA in Alfred McAlpine & Son (Pty) Ltd v Transvaal Provincial Administration®®
held that a tacit term is not easily incorporated into a contract. The courts are not
allowed to create contracts or to supplement agreements that have been concluded
based on the fact that it would be reasonable. A court needs to be convinced after
consideration of the contractual terms and the surrounding circumstances that the

contracting parties intended to agree on the proposed term.

A fixed term contract would be considered as being tacitly concluded if the employer

587

and the employee agreed on the material terms of the engagement’ and the employee

has commenced with work. Fixed term contracts may also be tacitly renewed by the

>80 Attorney General of Belize & others v Belize Telecom Ltd & another at para 27.

Fedlife Assurance Limited v Wolfaardt [2001] 12 BLLR 1301 (SCA) at para 15.

Mohlaka v Minister of Finance & others (2009) 30 ILJ 622 (LC) at para 19.

Denel (Pty) Ltd v Vorster at para 16.

Harper v Morgan Guarantee Trust Company of New York, Johannesburg & another 2004 (3) SA 253 (W).
Alfred McAlpine & Son (Pty) Ltd v Transvaal Provincial Administration 1974 (3) SA 506 (A) at 531. See also
SA Maritime Safety v McKenzie (2010) 31 ILJ 529 (SCA) at paras 11 - 12 in which the differentiation
between tacit terms and implied terms is explained.

Alfred McAlpine & Son (Pty) Ltd v Transvaal Provincial Administration at 532H - 533A.

It is not required that consensus be reached on each and every point of the agreement. Southgate Blue I1Q
Investment Holding at para 35.
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parties.”® The contract is then renewed upon the same terms and for the same period
as the original contract. Should a fixed term contract be renewed frequently, without
specification that the renewal will be for a specific period, it becomes one for an
indefinite period.>®°

If the employer continues paying a fixed term employee for his or her services and the
employee continues working after the termination date the employment contract is
deemed to have been tacitly renewed.’® Basson J expressed the possibility for the
court to infer an intention of renewal of a fixed term employment contract. She held that
if an employer promises either expressly or through its conduct that the fixed term
contract will be renewed, the fixed term employee could be in a position to prove that

such an entitlement should be inferred.>®*

Under certain circumstances, a term may be imported into a contract of employment
based on a reasonable expectation.’® If an employer created a reasonable expectation
in the fixed term employee’s mind that his or her contract would continue, a tacit
undertaking of renewal may be implied into the contract. The expectation created by the

employer, may result either from a verbal undertaking®®

or through the employer's
conduct. In order to ascertain whether or not an employer's conduct constitutes a tacit
term, the ordinary custom and practice in the workplace are important considerations.>%*
If there is a tradition in the workplace to appoint fixed term employees continually with
the fixed term employee commencing work before the formal renewal, a fixed term
employee may base a claim on the fact that renewal is tacitly inferred. In addition, if the

workplace follows the custom of appointing fixed term employees permanently after a

>88 Mtshamba & others v Boland Houtnywerhede (1986) 7 ILJ 536 (IC) at 574A - D. This is also possible at

common law. In this regard see Braund v Baker & Co 19 EDC 54.

Le Roux PAK & Van Niekerk A The South African Law of Unfair Dismissal (Juta 1994) 64 - 5. See also
Hlatswayo & Kwadukuza Municipality (2012) 33 ILJ 2721 (BCA) at para 5.32, Elundini Municipality v
SALGBC & others [2011] 12 BLLR 1193 (LC) at para 21 and NEHAWU obo Tati & SA Local Government
Association (2008) 29 IL) 1777 at 1783.

Redman v Colbeck 1917 EDL 35 at 38. See also Owen & others v Department of Health KwaZulu-Natal
(2009) 30 ILJ 2461 (LC) at 2465 — 2466 and NEHAWU obo Tati and SA Local Government Association at
1783 - 1784.

Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood at para 17.

Vorster Jacob ‘The Bases for the Implication of Contractual Terms’ (1998) TSAR Vol. 2 at 161.

Grogan Workplace Law (2010) at 149. See also Vettori The Employment Contract and the Changed World
of Work (2007) at 90 — 96 for an in-depth discussion of promises made by employers as a source of
implied terms.

See Vettori The Employment Contract and the Changed World of Work (2007) at 55 — 58 for a discussion
of custom and trade usage as bases for the implication of terms.
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certain period of time, it could be argued that not appointing a fixed term employee after
such time would be a breach of a tacit agreement.

2.5 Legitimate or ‘reasonable expectation’

*% originated in England®®® and was

The concept ‘legitimate’ or ‘reasonable expectation
adopted into South African law. **'The original concept was utilised within the realm of
administrative law. In essence the original notion was concerned with instances in which
an administrative body could be required to provide a person with an opportunity to be
heard in cases where the person could prove a right, interest or legitimate expectation

of being afforded such an opportunity.

The English courts have developed the original concept of natural justice into a process
of imposing a duty upon decision makers. The doctrine of legitimate expectation in
England is therefore an aspect of the ‘duty to act fairly.” In Breen v Amalgamated
Engineering Union (now Amalgamated Engineering & Foundry Workers Union) &
others®®® Lord Denning MR in his dissenting judgment opined that a statutory body that
is afforded discretion through legislation must act fairly and provide a party an
opportunity to be heard if the circumstances call for it. If a person’s property or his or her
livelihood is at stake, reasons should be provided for conduct affecting him or her
negatively. Likewise, if he or she has some interest or a legitimate expectation, he or

she should be provided with reasons for the decision which has a detrimental effect.”®

The doctrine of legitimate expectation concerns the achievement of fairness.®® A

reasonable expectation has been acknowledged as ‘a principle of equity falling short of

a right”®® Froneman J in Foster v Stewart Scott Inc®®? described ‘reasonable

>% In Council of Civil Service Unions [1984] 3 All ER 935 at 954G Lord Roskill indicated that the phrases

'reasonable expectation' and 'legitimate expectation' has the same meaning.

Schmidt & another v Secretary of State for Home Affairs [1969] 1 All ER 904 (CA) at 909C and F.
Administrator, Transvaal & others v Traub & others 1989 (4) SA 731 (A) at 756G.

Breen v Amalgamated Engineering Union (now Amalgamated Engineering & Foundry Workers Union) &
others [1971] 1 All ER 1148 (CA) at 1153H - J.

Breen v Amalgamated Engineering Union (now Amalgamated Engineering & Foundry Workers Union) &
others at 1154F - H.

Gemi v Minister of Justice, Transkei 1993 (2) SA 276 (Tk) at 288 - 290.

Dierks v University of South Africa (1999) 20 ILJ 1227 at 1247l. Olivier ‘Legal Constraints on the
Termination of Fixed-Term Contracts of Employment: An Enquiry into Recent Developments’ at 1023. See
also Administrator of the Transvaal & others v Traub (1989) 10 ILJ) 823 (A) at 840A —J.
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expectation’ as the best and most flexible measure that could be formulated to service
the unfair labour practice jurisdiction because of the array of possible factual
circumstances which may present itself. Section 186(1)(b) of the LRA clearly seeks to
address the situation where an employer fails to renew fixed term employment contracts
when there is a reasonable expectation that it would be renewed. It has been held that a

‘reasonable expectation’ should be equated with a ‘legitimate expectation.’®®®

Fixed term employees do not have an automatic right to recourse in terms of the LRA.
The enquiry into whether or not a fixed term employee was dismissed is a legal
question. The fixed term employee is required to lay a factual basis for the claim that he
or she expected the employment relationship to continue and that such an expectation
was reasonable.®®® In other words, a reasonable expectation is a suspensive condition
to the operation of s 186(1)(b) of the LRA. Unless there is a reasonable expectation, a

fixed term employee cannot claim to have been dismissed under this provision.

At common law, the reason for dismissal of fixed term employees is only relevant if
there was premature termination of the fixed term contract. Arguably, the same can be
said about the statutory remedy.®® In the absence of a reasonable expectation that the
employment would not have terminated, the fixed term employee would have no basis
for a claim. In other words, the termination must have been ‘premature’ in the

employee’s mind and this belief must have been reasonable under the circumstances.

A fixed term employee could claim to have a legitimate expectation of being treated the
same as a permanently appointed colleagues. Under certain circumstances it is also
possible that fixed term employees could claim that they expected preferential
treatment. In each case the court will determine on the facts, whether or not the

expectation is sufficiently compelling.®®

602 Foster v Stewart Scott Inc (1997) 18 ILJ 367 (LAC) at 373.

Council of Civil Service Unions & others v Minister of the Civil Service [1984] 3 All ER 935, at 944 A - E.

De Milander v Member of the Executive Council for the Department of Finance: Eastern Cape & others
(2013) 34 1LJ 1427 (LAC) at para 35.

See Vettori Stella ‘Fixed Term Employment Contracts: The Permanence of Temporary’ STELL LR 2008 (2)
189 at 189 — 190 where it is indicated that an unfair dismissal is a material breach of contract. The author
notes that it is in instances where a reasonable expectation of continuation exists or a tacit renewal of a
fixed term contract has occurred that the statutory remedy can be used. See also Cohen Tamara ‘When
Common law and Labour Law Collide — Some Problems Arising out of the Termination of Fixed-term
Contracts (2007) 19 SA Merc LJ 26 et seq.

Administrator, Transvaal & others v Traub & others 1989 (4) SA 731 (A) at 761G.
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By its mere existence, the doctrine of legitimate expectation places a duty on employers
to ensure that sufficient notice is given before termination of fixed term employees’
contracts, particularly those appointed in terms of renewable fixed term contracts. In
certain circumstances, the fairness would require holding a hearing prior to termination
of a fixed term contract. Whether or not such an entitlement exists will need to be

607

established based on the facts of each matter.” " If an employer is capable of providing

sound reasons for why the expectation had not been given effect to, the court may

decide not to enforce it.6®

In England, the doctrine of legitimate expectation has been accepted as being capable
of including expectations extending beyond enforceable legal rights.®®® However, like in
South Africa, this broadened scope of application has been rejected in Australia,
Canada and Ireland.®’® Effectively, the doctrine is utilised in these countries, not only
serves to protect employees’ existing rights, but also provides protection of substantive
or future rights. In a number of cases the principles of natural justice have been
extended to assist persons having no existent right, but merely a legitimate

expectation.®*

South African courts still consider the doctrine of legitimate expectation as a tool that is
mainly applied to ensure a fair procedure.®® In Mokoena & others v Administrator,
Transvaal®®® it was decided that a ‘legitimate expectation’ refers to the rights sought to
be taken away. Goldstone J held that if no right exists one cannot expect something

which is not a right. In such circumstances the doctrine provides no remedy.®*

607 Administrator, Transvaal & others v Traub & others 1989 (4) SA 731 (A) at 761G. See also Tettey & another

v Minister of Home Affairs & another 1999 (3) SA 715 (D) at 726C - E.

Dhlamini v Minister of Education and Training & others 1984 (3) SA 255 (N) at 257H.

Olivier M ‘Legal Constraints on the Termination of Fixed Term Employment Contracts: An Enquiry into
Recent Developments’ at 1027 — 1028.

Meyer v Iscor Pension Fund (2003) 24 ILJ 338 (SCA) at paras 25 — 27 and the foreign case law referred to
therein.

Everett v Minister of the Interior 1981 (2) SA 453 (C) at 456 — 457. See also Langeni & others v Minister of
Health & Welfare & others 1988 (4) SA 93 (W) at 96B - 98A, Lunt v University of Cape Town & another
1989 (2) SA 438 (C) at 447D - 448D and Sisulu v State President & others 1988 (4) SA 731 (T) at 737G - H.

In Iscor Pension Fund v Murphy NO & another (2002) 23 ILJ 481 (T) at 492 Van der Merwe J held that the
doctrine of legitimate expectation does not operate to grant a complainant something to which he or she
is not legally entitled. The court is of the opinion that only an individual’s existing rights can be protected
by the doctrine and no further substantive benefits can be afforded.

Mokoena & others v Administrator, Transvaal 1988 (4) SA 912 (W) at 918D - E.
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An employer’s refusal to appoint a fixed term employee does not in the court’s view

115 it was

affect an existing right. In Van Biljon v Bloemfontein Transitional Local Counci
held that reasonable expectation of continuance of employment because of the
operation of the doctrine of legitimate expectation only gives rise to an expectation to a
fair procedure and not to a substantive right.*® In Thothe v National Development
Bank®!’ the court commented that in many cases the facts would take a matter out of
the scope of existing legal entitlements and fail to provide a remedy. This may result in
a situation where lawful decisions that are unfair are absolved from judicial scrutiny. It is
in such circumstances that the doctrine of legitimate expectation should be used to

extend the law in order to assist persons negatively affected.

In some cases the traditional scope of the precept audi alteram partem®?® has been
extended to decisions affecting a person who has no existing right, but merely a
legitimate expectation.®*® An aggrieved fixed term employee may rely on the common
law contractual protection after resignation because of an abuse of the procedure
followed by the employer in the non-renewal of his or her fixed term contract. In
MISA/SAMWU obo members v Madikor Drie (Pty) Ltd®?° Revelas J held that employers
are entitled to vary the terms of policies in the workplace. However, consultation with
the employees is necessary if the variation of a policy would have a detrimental effect
on them. The court’s decision was based on the legitimate expectations of the

employee that the original provisions of the policy would be applied.

The doctrine of legitimate expectation has been transposed into the South African
legislation. The effect of the statutory incorporation is that the development of the
protection in terms of the LRA is restricted to the interpretation provided to and
consequences attached to ‘legitimate expectation.” The reluctance to accept that the

doctrine can be used to provide substantive benefits has a material impact on the

614 In Hadebe v Woolworths (Pty) Ltd (1999) 20 ILJ 2459 (CCMA) at 2459) and in Bayat and Durban Institute of

Technology (2006) 27 ILJ 188 (CCMA) at paras 32 — 33 the view that the doctrine only provides a remedy
related to procedural fairness was also supported.

Van Biljon v Bloemfontein Transitional. Local Council (1999) 20 IL) 2481 (CCMA).

Van Biljon v Bloemfontein Transitional Local Council at 2482.

Thothe v National Development Bank (1993) 14 ILJ 1209 at 1209C - F.

This principle is an established notion in South African Law. It is a precept of the right to natural justice.
See National Automobile & Allied Workers Union v Pretoria Precision Castings (Pty) Ltd (1985) 6 ILJ 369
(IC) at 377 - 378 and Lefu & others v Western Areas Gold Mining Co Ltd (1985) 6 ILJ 307 (IC) at 312 - 313.
Everett v Minister of the Interior 1981 (2) SA 453 (C) at 456 - 457; Langeni & others v Minister of Health &
Welfare & others 1988 (4) SA 93(W) at 96B - 98A; Lunt v University of Cape Town & another 1989 (2) SA
438 (C) at 447D - 448D; Sisulu v State President & others 1988 (4) SA 731 (T) at 737G - H.
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remedies that are provided to fixed term employees against unfair labour practices and
unfair dismissals. Since South African courts have not finally accepted that the doctrine
of legitimate expectation could grant substantive relief, but only relate to procedural

621

fairness, the development of the concept of fairness at common law as well as in

terms of the legislation has been limited.

2.6 The doctrine of estoppel

The doctrine of estoppel may be used by a fixed term employee where an employer
denies the true state of affairs. This doctrine is aimed at preventing prejudice and
injustice.’”® The doctrine of estoppel by representation entails that a person is
precluded, or estopped, from denying the truth of a representation previously made by
him or her to another person if the latter believing in the truth of the representation,
acted thereon to his or her detriment.®”® The person who by his or her action or
omission created a false representation which the other person believed to be true

would be estopped or precluded from denying the truth of the representation.®?*

Estoppel is a substantive law rule to provide a defence to a claim, or to counter a
defence to a claim.®®® It has to be pleaded and proved by the party who raises it. It is not
a cause of action and cannot found a claim, but it can, in an indirect way, by defeating a

defence to a claim, operate to secure the enforcement of a claim.®®

620 MISA/SAMWU obo members v Madikor Drie (Pty) Ltd (2005) 26 ILJ 2374 (LC) at paras 20 — 22. See also

Eskom v Marshall & others (2002) 23 ILJ 2251 (LC) at paras 20 — 22.

In Hadebe v Woolworths (Pty) Ltd (1999) 20 ILJ 2459 (CCMA) at 2463 the commissioner observed that ‘the
doctrine of legitimate expectation in its original formulation as a concept of administrative law, sits
somewhat uncomfortably in the field of labour law, in that it gives rise to nothing more than a legitimate
expectation of a fair procedure, as opposed to a substantive right.’

Lord Denning in Moorgate Mercantile Co Ltd v Twitchings 1975 3 All ER 314 (CAC) at 326D — E described
the doctrine of estoppel as ‘a principle of justice and equity’.

Aris Enterprises (Finance) (Pty) Ltd v Protea Assurance Co Ltd 1981 (3) SA 274 (A) at 291D —E. See also NBS
Bank Ltd v Cape Produce (Pty) Ltd 2002 (1) SA 396 (SCA) at 411.

Waterval Estate & Gold Mining Co Ltd v New Bullion Gold Mining Co Ltd 1905 TS 717 at 722 — 723. See
also Baumann v Thomas 1920 AD 428 at 434 — 436 and Oakland Nominees (Pty) Ltd v Gelria Mining &
Investment Co (Pty) Ltd 1976 (1) SA 441 (A) at 452A — H. In addition, see Stellenbosch Farmers’ Winery Ltd
v Vlachos t/a Liquor Den 2001 (3) All SA 577 (SCA) at 581 where Nienaber JA added that proof be
furnished that ‘the reliance was not actuated by some external influence or factor other than the
misrepresentation’.

In Mann v Sydney Hunt Motors (Pty) Ltd 1958 (2) SA 102 (GW) at 107D — E it is stated that estoppel in
South African law is a ‘weapon of defence.’

For an in-depth discussion regarding the doctrine of estoppel and the requirements of proof to establish it
applicability, see Rabie PJ (updated by Daniels H) ‘Estoppel’ in Christie RH The Law of Contract in South
Africa 6th edn (2011) at paras 652 et seq.
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In order to qualify as a representation for purposes of the application of estoppel, the
employer or an authorised agent would have had to have communicated that which he
claims to expect to the fixed term employee. This representation can emanate either
through words, whether oral or in writing, or by acts or conduct, including inaction.®?” An
omission, for instance not renewing a fixed term contract when the employer created
the expectation that the contract would be renewed, can only qualify as a representation
if it can be proven that the employer or its duly authorised agent was under a legal duty
to act.®® Therefore, it needs to be established by the fixed term employee that it would
be unlawful not to hold the employer to its representation. It need not be proven that it is

also unfair.

A fixed term employee who has a reasonable expectation of renewal of his or her
contract can enforce that expectation based on estoppel.®®® To successfully rely upon
estoppel, he or she would have to prove that he or she had been misled by the
employer and that he or she had acted reasonably in relying on the misrepresentation. If
the fixed term employee knew or was deemed to know what the real facts were, he or
she would be unable to rely upon estoppel. This coincides with the requirement of
proving reasonableness of an expectation of renewal and is not an additional criterion.
In other words, if the expectation that employment would continue past the contractual
date determined between the parties, is unreasonable, the fixed term employee would

have no claim.®%°

A fixed term employee would usually not be able to base his or her claim on estoppel,
but would plead it in replication if the employer for instance denies that a person who
created the expectation had been duly authorised or that the fixed term contract
terminated automatically despite promises or undertakings that were made that the

fixed term employee’s employment would continue.®*

627 . . . . . ..
In terms of common law principles an ‘act’ can be both an action or doing something, or an omission (not

doing something) where there is a legal duty to act. In this regard see Universal Stores Ltd v OK Bazaars
(1929) Ltd 1973 (4) SA 747 (A) at 761B — C, Alfred McAlpine & Son (Pty) Ltd v Transvaal Provincial
Administration 1977 (4) SA 310 (T) at 335 and Aris Enterprises (Finance) (Pty) Ltd v Protea Assurance Co
Ltd 1981 (3) SA 274 (A) at 291E — F.

Rabie ‘Estoppel’ in Christie RH The Law of Contract in South Africa (2011) at para 656.

Vettori Stella ‘Fixed Term Employment Contracts: The Permanence of Temporary’ at 193 — 196.

Rabie ‘Estoppel’ in Christie RH The Law of Contract in South Africa (2011) at para 661.

Union Government v National Bank of SA Ltd 1921 AD 121 at 128, Union Government v Vianini Ferro-
Concrete Pipes (Pty) Ltd 1941 AD 43 at 49 — 50, Bydawell v Chapman 1953 (3) SA 514 (A) at 523 — 524A
and Arthur v Central News Agency Ltd 1925 TPD 588 at 595. See also Blackie Swart Argitekte v Van
Heerden 1986 (1) SA 249 (A) at 2601 —J.

628
629
630
631

92



The onus to establish that estoppel applies rests on the party who pleads it.%** A fixed
term employee would be required to prove all the elements of estoppel. Usually, to
succeed in a claim based on estoppel, detriment or prejudice as a result of the reliance
must be proved.®®* The prejudice in reliance on a false representation must be
‘proximate’ or ‘real and direct’ cause of such harm done to the fixed term employee.®®** A
fixed term employee should easily prove detriment as a direct result of the failure to

renew the contract.

635

In SA Broadcasting Corp v Coop & others™ the Supreme Court of Appeal held that,

although the senior officers or management employees had not been duly authorised,
the employer had created a facade of regularity and approval of their actions.®®®

Furthermore, the court found that the essentials of estoppel, namely, that the person

relying on estoppel was misled into believing that the person who acted had authority,®*’

that such belief was reasonable, and that the he or she had acted on this belief to his or

her detriment or prejudice, had all been met.®%®

639

However, in the matter of SA Revenue Service v CCMA & others®® the fixed term

employee failed to prove all the elements of estoppel. In this case, a fixed term
employee was appointed for twelve months after which her contract was renewed for a

4
d,G 0

further three month period. When the final contract terminate the fixed term

employee referred a dispute to the CCMA alleging that the employer had

632 See for example Strachan v Blackbeard & Son 1910 AD 282 at 288 — 289; Baumann v Thomas 1920 AD 428

at 436 — 437, Quinn & Co Ltd v Witwatersrand Military Institute 1953 (1) SA 155 (T) at 159E — F; Grosvenor
Motors (Potchefstroom) Ltd v Douglas 1956 (3) SA 420 (A) at 427D — E and Poort Sugar Planters (Pty) Ltd v
Minister of Lands 1963 (3) SA 352 (A) at 363D —E.

Peri-Urban Areas Health Board v Breet, NO & another [1958] 2 All SA 224 (T) at 232 - 233.

Rabie ‘Estoppel’ at para 664. ‘Proximate cause’ and ‘real and direct cause’ are used interchangeably in
various decisions. See for instance Union Government v National Bank of SA Ltd 1921 AD 121 130 (‘the
proximate cause’) at 134 (‘the proximate cause’) and at 138 (‘the direct cause’). See also Grosvenor
Motors (Potchefstroom) Ltd v Douglas 1956 (3) SA 420 (A) at 426A for a discussion of what qualifies as
‘the real and direct cause.

SABC v Coop & others (2006) 27 ILJ 502 (SCA).

SABC v Coop & others at paras 61 — 62.

It should be noted that such authority may be express or real, or ostensible. In the English case of Hely-
Hutchinson v Brayhead Ltd [1968] QB 549 (CA) at 583A - G Lord Denning MR distinguishes between actual
and ostensible authority. He describes ‘ostensible’ or ‘apparent’ authority as follows: ‘Ostensible or
apparent authority is the authority of an agent as it appears to others.’

SA Broadcasting Corp v Coop & others at para 79.

SA Revenue Service v CCMA & others (2009) 27 IL) 1041 (LC) at paras 8, 16 & 18.

For an applicant to be successful in a claim of a legitimate expectation it would have to be proven on a
balance of probabilities that he or she had a legitimate expectation that the last fixed term contract
signed by him or her would be renewed. See for instance Malinga & others and Pro-Al Engineering CC
(2003) 24 1LJ 2030 (BCA) at 2034.
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misrepresented the fact that they would keep her on for another six months. Allegedly,
she was told by a team leader that her contract would be extended. Francis J held that
the person who made the representation to the fixed term employee that her contract
would be renewed lacked authority to represent the employer.®** Since he had only
been acting as a team leader for a particular project, he could not have bound the
employer by any misrepresentation that he could have made. It was held that it was
also not evident from the facts that the employer had created a reasonable expectation
that the fixed term contract would be renewed. Hence, it was held that no dismissal had
occurred and that the CCMA lacked jurisdiction to entertain the dispute.®*?

Although the doctrine of estoppel is usually used as a defence, because fixed term
employees often rely on legitimate expectation as a basis of a claim, this doctrine may
assist them. In relying upon estoppel a fixed term employee can prevent an employer
from basing the decision of the dismissal on the fact that the contract includes a specific
reference to a termination date or event. In addition, this doctrine can be used to
prevent an employer from denying the true state of affairs if someone with the required
authority created an expectation of continuance of employment in the fixed term

employee’s mind.

2.6.1 Turquand rule

The Turquand rule is a rule that is similar to estoppel in some respects. This rule applies
specifically to companies. The common law Turguand rule which was derived from the
English decision in Royal British Bank of Turquand®*® has also been used to assist a
fixed term employee in at least one decision.®** In terms of the Turquand rule, if a

person acting on behalf of a corporation is authorised to do so in terms of the

oat Lack of actual authority is in my view a strange reason for denying the application of the doctrine of

estoppel. Actual authority is not required for the doctrine to apply. The court did not in this judgment
adequately consider the possibility of the existence of ostensible authority which is what is required. See
Mncube and Transnet (2009) 30 ILJ 698 (CCMA) at para 19. See also Hugo Group CC (in liquidation) &
others (2000) 21 ILJ 1884 (CCMA) at para 93 where the commissioner in his award did not consider the
absence of actual authority as a reason excluding the application of estoppel. See also Elundini
Municipality v SALGBC & others [2011] 12 BLLR 1193 (LC) at para 22 where the court asserted that it
cannot be expected from the employee to ascertain whether or not the person making the representation
was duly authorised by the employer.

SA Revenue Service v CCMA & others (2009) 27 ILJ 1041 (LC) at paras 23 — 24.

Royal British Bank of Turquand (1856) 6 E & B 317, 119 ER 886.
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company’s constitutive document subject to the compliance with an internal
management requirement in the company, a fixed term employee who is acting in good
faith®® could assume that such requirement had duly been complied with.®*® The
common law rule contains two exceptions: If the fixed term employee knew that the
internal requirements were in fact not complied with, or if the circumstances had been
suspicious to the degree that he or she should have reasonably inquired in this regard,
the rule would not apply.®*’ Consequently, the rule will only be applicable if the
company’s Memorandum of Incorporation confers authority of the person acting for the
company to contract on the company’s behalf. It must also be clear that, had the
internal requirements been complied with, the person would have had actual

authority.®

The Companies Act now also contains a provision that resembles the Turquand rule.®*°

In terms of this provision, a person dealing with a company in good faith may assume
that the company, when taking a decision and in exercise of its powers, has complied
with both the formal as well as the procedural requirements that it is required to comply
with. The two exceptions to this rule are that it will not apply in instances where the
person contracting with the company was aware of the fact that requirements had not
been complied with, or if the circumstances were such that they should reasonably have
known of the deficiency. The Companies Act determines that this statutory rule is to be
interpreted concurrently with the common law principle and not in substitution thereof.®>°
A fixed term employee would be able to, if the conditions described above are complied
with, rely upon the Turquand rule or in certain cases its statutory cousin to hold an
employer accountable despite the fact that it had failed to follow its internal

requirements.

o4 Southgate v Blue 1Q Investment Holding (2012) 33 ILJ 2681 (LC).

Southgate v Blue I1Q Investment Holding at para 59.
Southgate v Blue I1Q Investment Holding at para 60.
Southgate v Blue IQ Investment Holding at paras 60 - 62.
Southgate v Blue 1Q Investment Holding at para 60.
Section 20(7) of the Companies Act.

Section 20(8) of the Companies Act.
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2.7 Express contractual terms enjoy preference

Legal formalism®*

advocates that, in the interest of certainty, contracts should be
interpreted and applied literally and without judicial discretion. The concept of ‘fairness’
Is encompassed by the notion of Ubuntu which informs public policy in the contractual
domain.®®* Although this principle has been used by the constitutional court in an
attempt to infuse the common law contract, the principle of pacta sunt servanda, i.e. that
contracting parties should be bound to agreements that they conclude, has often been

preferred.®?

Despite the fact that the common law has been developed to also include
considerations of fairness, it does not mean that judges may decide cases on the basis
of what they regard as being reasonable and fair as this would detract from legal
certainty.®®® The courts largely refrain from departing from the contractual provisions.
Generally express terms in contracts enjoy precedence over implied terms as well as
workplace custom and practice.®®® The courts are also reluctant to influence the original

agreement between the parties.

In Malandoh v SA Broadcasting Corporation®® Mlambo AJ declared that the court
would, for as far as it is possible, give effect to the terms of a fixed term contract without
incorporating other factors into the agreement reached between the parties. The courts

will not impose a different contract to that which the parties had originally entered into.

et This means that legal rules are applied mechanically without judicial discretion so as to ensure certainty.

This notion of classical contract law presumes that parties to a contract have equal bargaining power.
Vettori Stella The Employment Contract and the Changed World of Work (2007) at 7 & 39.

Dula Investments (Pty) Ltd v Woolworths (Pty) Ltd (1994/2013) [2013] ZAKZDHC 17 (8 May 2013) at para
51. See also Barkhuizen v Napier at para 51.

Everfresh Market Virgina (Pty) Limited v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) at paras 70 & 72.
Potgieter & another v Potgieter NO & others 2012 (1) SA 637 at para 34.

Lynch v Thorne [1956] 1 WLR 303 at 306. See also Martin v Murray (1995) 16 ILJ 589 (C) at 600J where
Marais J stated that “[t}he common law does not swing about like a weathervane in whatever direction
any passing gust of wind may blow.... Traditionally courts have been reluctant to impede on contractual
terms based on 'equity' or 'fairness.' Inequality of bargaining positions is not considered a sufficient
reason to confer upon a court a common-law jurisdiction which is fundamentally alien to the basic notion
that freedom of contract should exist, subject only to legislative regulation, legality, and the constraints of
public policy.” See further Mort NO v Henry Shields-Chiat 2001 (1) SA 464 (C) at 475B - F.

Malandoh v SA Broadcasting Corporation (1997) 18 IL) 544 (LC) at 547.
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The protection provided in terms of the common law contract is capable of adaptation to
the prevailing socio-economic circumstances of all workers, including fixed term
employees.®®’ Although the intention of the parties remains central, in determining
whether or not the contract should be enforced, equity and social policy plays an

658

important role. In Denel (Pty) Ltd v Vorster>>® the Supreme Court of Appeal held that if

terms of a contract are unfair, the courts could ameliorate the unfair effects. However,

this mechanism will not strip a fair contract of its effectiveness.’®>®

In Delmas Milling Co Ltd v Du Plessis®®

the court held that, in case of difficulty in the
interpretation of a contractual provision, it should be done by linguistic treatment. In
such cases, limited additional evidence is permitted. However, if the problem cannot be
solved with sufficient certainty by considering the language, the surrounding
circumstances should be taken into account. Whether or not the surrounding
circumstances should be considered is open to discretion based on the facts of each
particular case. The golden rule of interpretation of a written provision is that the
ordinary meaning should be provided to words, unless doing so would result in
absurdity, repugnancy or inconsistency in the context of the rest of the instrument. In
Roffey v Catterrall, Edwards & Goudre®* Didcott J held that sanctity of contract is
founded on commercial as well as moral considerations. Not only is freedom to contract
and loyalty essential in the market place, people should also be held to the promises

that they make.®®?

In order to interpret a contractual provision the court must give effect to the contents by,
in as far as it is possible, following the ordinary, grammatical meaning of the words that
it contains. The only exception is, if it is apparent that the parties to the agreement
intended them to mean something else. In the absence of ambiguity in the wording the
courts have to give them the interpretation that they convey and not what may be

conceived as more reasonable in the circumstances. The courts may nevertheless

67 See the Preface to Vettori Stella The Employment Contract and the Changed World of Work (Ashgate

Publications 2007).

Denel (Pty) Ltd v Vorster (2004) 25 ILJ 659 (SCA) at 664 - 665.

See Fredericks & others v MEC for Education and Training, Eastern Cape (2002) 23 ILJ 81 (CC) at paras 12 &
25 et seq. In this case breach of the terms of a collective agreement that were incorporated into individual
contracts of employment, was regarded as falling within the jurisdiction of the High Court.

Delmas Milling Co Ltd v Du Plessis 1955 (3) SA 447 (A) at 454F - 455B.

Roffrey v Catterall Edwards & Goudre (Pty) Ltd 1977 (4) SA 494 (N) at 505F — H.
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interpret provisions differently to their ordinary meanings, if giving effect to their ordinary
meaning would lead to absurdity or inconsistency with the rest of the agreement, but
only to such an extent as to remove such absurdity or inconsistency.®®® The wording of
the instrument itself in the context that is apparent therefrom as well as the purpose of
the particular provision, should be considered together with the background to the

drafting of the document.®®*

If a clause in a contract is unambiguous in relation to the context, intention and purpose
of the agreement, extrinsic evidence is inadmissible. In case of an ambiguity in the
wording, the conduct of the respective parties can also be scrutinised by the court.®®® In
case of ambiguity, a fixed term contract will usually be construed in a way which most

favours the employee, since the contract is usually drafted by the employer.®®®

The principle that contractual provisions should trump may also be advantageous for
fixed term employees. An example is the finding in Buthelezi v Municipal Demarcation
Board.?®’ In this case the fixed term employee’s contract was terminated before the
agreed upon date for operational reasons. The court held that the premature termination
of the fixed term contract was unlawful and unfair. The court held that despite the
existence of fair operational reasons and the use of fair procedure a fixed term contract
may not be unilaterally cancelled. The unlawful breach of the employment contract was
viewed by the court as substantively unfair for this reason. The rights that employers
enjoy to retrench fixed term employees fairly, were effectively subjugated to the
interests of sanctity of contract. This advantage provided to fixed term employees
elevates lawfulness over fairness. During the agreed upon term of a fixed term contract
fixed term employees have an advantage over permanently appointed employees in the

court’s view.%®®

662 This is also a biblical principle. See Matt 5:37.

Scottish Union and National Insurance Company Limited v Native Recruiting Corporation Limited 1934 AD
458 at 465. See also S v Zuma and others 1995 (2) SA 1 (CC) at paras 17 — 18 and Dula Investments (Pty)
Ltd v Woolworths (Pty) Ltd (1994/2013) [2013] ZAKZDHC 17 (8 May 2013) at para 35 in which this principle
was applied.

004 Dula Investments (Pty) Ltd v Woolworths (Pty) Ltd (1994/2013) [2013] ZAKZDHC 17 (8 May 2013) at para
36. See also Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) at para 18.
Masakhane Security Services (Pty) Limited v University of Fort Hare [2013] JOL 30260 (ECB) at para 30.

See for example Nkopane & others v Independent Electoral Commission (2007) 28 ILJ 670 (LC) at paras 53
and 73 - 74 where the contra proferentum - rule of construction was applied to determine that a contract
was a fixed term contract and not one of indefinite duration.

Buthelezi v Municipal Demarcation Board (2004) 25 ILJ 2317 (LAC).

Buthelezi v Municipal Demarcation Board at paras 5,7, 9, 14 & 16.
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This decision seems to be incorrect in law. The right to sanctity of contract is not a
constitutionally entrenched right. The right to fair labour practices, on the other hand is a

fundamental right®®®

that should not be trumped by the common law contractual
provisions. A constitutional right should also only be limited in terms of s 36 of the
Constitution,®”® which was not considered in this case. The court failed to consider the
employer's right to fair labour practices by not recognising the right that an employer
enjoys to terminate a fixed term employee’s services for operational reasons.
Permanently appointed employees are indirectly discriminated against because the
court seemed to suggest that fixed term employees should enjoy preferential treatment

during retrenchment processes.®’*

b%? a football

In Mmethi v DNM Investments CC t/a Bloemfontein Celtics Football Clu
player was appointed for five years in terms of a fixed term contract. The fixed term
employee was dismissed by the employer, allegedly for operational reasons. The fixed
term employee claimed damages since he alleged that it is not possible to lawfully
terminate a fixed term contract prematurely without it being a material breach of
contract. The arbitrator, in my opinion correctly, questioned and criticised the way in
which the principle had been applied previously by the Labour Appeal Court in Buthelezi
v Municipal Demarcation Board.®”® It was decided that even if the court was correct in
that case, the position would be different in relation to professional soccer, which was
subject to the FIFA regulations and recognized termination for ‘just cause’. This view is
commendable and it accords with the general stance followed in the South African
labour dispute resolution system. It also makes commercial sense that employers

should be permitted to terminate employment contracts in circumstances that justify it.

Similar to unfair dismissal disputes under s 186(1)(b) of the LRA, to prove an unfair
dismissal at common law requires consideration of all the surrounding circumstances.
The factors that are considered in a common law enquiry would be the same as those
considered in terms of statute.®’* A fixed term employee cannot allege that his or her

669 Section 23 of the Constitution.

Section 36(2) of the Constitution.

For a very insightful case discussion see Cohen Tamara ‘Premature Termination of Fixed-Term Contracts:
Buthelezi v Municipal Demarcation Board’ (2004) 25 IL) 2317 (LAC)’ (2005) 26 Industrial Law Journal 1186.
Mmethi v DNM Investments CC t/a Bloemfontein Celtics Football Club (unreported) Case No. JS1298/09.
Buthelezi v Municipal Demarcation Board (2004) 25 IL) 2317 (LAC).

Vettori Stella ‘Fixed Term Employment Contracts: The Permanence of the Temporary’ Stell LR 2008 Vol. 2
189 at 207.
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subjective interpretation of the contractual terms reflect a common intention that the
fixed term contract would be converted into an indefinite contract. In such instances, the
parol evidence rule may prevent an employee from producing extrinsic evidence that

contradicts the original terms of the written fixed term contract.®”®

In Swissport (Pty) Ltd v Smith NO & others®’® the employee was appointed in terms of a
six month fixed term contract. After termination of her contract, she declared a dispute
alleging that despite the express terms of the contract, both the contracting parties
understood the appointment to be open-ended. The court applied the parole evidence

rule®”’

excluding evidence about the surrounding circumstances. It was held that in the
absence of indications of misrepresentation, fraud, duress or undue influence, the court
should not deviate from the wording of the written agreement.®’® This formalistic
approach is inappropriate in the light of the Constitution. The open-ended nature of the
fundamental right to fair labour practices provides the judiciary with scope to give
content to the right to labour practices that are fair to both employers and employees. If
a written contract is vague or ambiguous®’® evidence must be led to show what the
intention of the parties were at conclusion of the contract.®® Vagueness and ambiguity
are also not always required before the courts would consider the surrounding

circumstances.%®!

675 The parol evidence rule is a rule that was adopted from English law and is classified as part of the South

African law of evidence. In terms of this rule, if a contract has been reduced to writing, the written
document is considered to be the exclusive memorial of the agreement between the parties and extrinsic
evidence is disallowed for this reason. See for instance Union Government v Vianini Ferro-Concrete Pipes
(Pty) Ltd 1941 AD 43 and Johnston v Leal 1980 (3) SA 927 (A).

Swissport (Pty) Ltd v Smith NO & others (2003) 24 1L) 618 (LC) at 618H - J.

Swissport (Pty) Ltd v Smith NO & others at paras 12 — 15 & 18. In Union Government v Vianini Ferro-
Concrete Pipes (Pty) Ltd 1941 AD 43 at 47 and National Board (Pretoria) (Pty) Ltd & another v Estate
Swanepoel 1975 (3) SA 16 (A) at 26. The parole evidence rule was held to entail the following: ‘when a
contract has been reduced to writing, the writing is, in general, regarded as the exclusive memorial of the
transaction and in a suit between the parties no evidence to prove its terms may be given save the
document or secondary evidence of its contents, nor may the contents of such document be
contradicted, altered, added to or varied by parol evidence.’

Swissport (Pty) Ltd v Smith NO & others at para 14.

Contractual provisions would be considered ambiguous if two or more reasonable constructions of the
stipulations are possible. It would constitute conflicting provisions if two provisions cannot reasonably
both be given effect to. In cases where stipulations in an agreement are ambiguous or conflict the courts
may consider extrinsic evidence in order to ascertain what the contracting parties intended. See Bitumat
Limited and another v Paramount Motors (Private) Limited t/a Belleview Service Station & another [2013]
JOL 30229 (ZH).

De Paauw & Living Gold (Pty) Ltd (2006) 27 IL) 1077 at 10771 - ).
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2.8 The effect of legislative protection against unfair
dismissal on contractual protection

In Fedlife Assurance v Wolfaardt®®?

a five year fixed term contract was terminated
prematurely allegedly as a result of redundancy. The fixed term employee approached
the High Court for relief claiming that there was an implied right included in the fixed
term contract that he would not to be unfairly dismissed which was inherent to
employment contracts generally.®®® The employer argued that the employee was on the
wrong green as the High Court lacked jurisdiction and that matter should have been

referred to the LC instead.®®*

In the subsequent appeal, the SCA noted that the effect of the enactment of the
Constitution might be that a right not to be unfairly dismissed has become part of South
Africa’s common law.?® In addition, the court was of the view that the protection against
unfair dismissal as contained in the LRA did not detract from other rights and remedies
that an employee, whose contract of employment was terminated, has. Therefore, the
LRA provides remedies to supplement the common law rights.®®® The SCA held that s
186(1)(b) of the LRA is aimed at providing a remedy to an employee who has no
remedy in contract when a contract expires by the effluxion of time.®®” An employee can
therefore, in principle, claim for damages based on a breach of contract in addition to a

claim for unfair dismissal.®%®

It has been contended that the common law principle that a fixed term contract expires
automatically on the arrival of the date on which the parties agreed that it should, has

681 See for instance KPMG Chartered Accountants v Securefin Ltd & another 2009 (4) SA 399 (SCA) at para 38.

Although this case did not deal with an employment contract, the dicta regarding interpretation and
admission of extrinsic evidence would be generally applicable to all contracts.

Fedlife Assurance v Wolfaardt [2002] 2 All SA 295 (A).

Fedlife Assurance v Wolfaardt at para 18.

Section 191 of the LRA.

Fedlife Assurance v Wolfaardt at para 14.

Fedlife Assurance v Wolfaardt at para 16. Grogan Employment Rights (2010) at 97. The notion of
unfairness as recognised is far wider than that in common law principles of contract. Employers could for
instance be found guilty of an unfair labour practice for failure to promote an employee while such an
employee would be unable to prove a contractual right to be promoted. The English courts, like the South
African courts consider the statutory protection against unfair dismissal as a supplement to the common
law. See for instance Paul Buckland v Bournemouth University Higher Education Corporation [2010] WL
605762 at paras 17 & 19.

Fedlife Ltd v Wolfaardt [2002] 2 All SA 295 (A) at paras 13, 15-17 & 22.

However, see the qualification which has been set by the court in SA Maritime Safety Authority v
McKenzie (2010) 31 ILJ 529 (SCA). In this case a contrary view, i.e. that provisions in the LRA cannot be
incorporated into a contract unless explicitly done so, was preferred. See also the discussion under 4.2.1.
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been altered by the unfair dismissal protection in the LRA.?®° Olivier suggests that
because the unfair labour practice regime brought about a change to the common law it
is no longer unconditionally accepted that a fixed term contract of employment
terminates automatically. He argues that considerations of fairness were introduced so
that a contract which prior to the inception of the unfair labour practice regime would
have automatically terminated would not necessarily automatically terminate
anymore.®® But, the unfair labour practice provision originated in the equity

691

jurisprudence of the Industrial Court. It is also not unconditionally accepted at

common law that a fixed term contract of employment would automatically terminate at

the effluxion of the contract.%%?

If the contracting parties to the fixed term contract later
agree that the relationship would no longer be terminated in accordance with the
original agreement, they would at common law be bound by the terms of the novated
agreement.®® | consequently agree with Vettori that the factors that are taken into
account in determining whether or not a right of continuation of employment exists have

not been amended by the introduction of s 186(1)(b) of the LRA.%%*

The contract of employment has changed to also include considerations of fairness.®®
The common law has been developed to recognise that employees have a contractual
right to fair treatment. Employees are so entitled to a contractual right to fair pre-
dismissal procedures.®® In National Entitled Workers’ Union v CCMA® it was

confirmed that the common law contractual principles related to fair labour practices are

689 SACTWU & another v CADEMA Industries (Pty) Ltd (C 277/05) at para 13.

Olivier ‘Legal Constraints on the Termination of Fixed-Term Contracts of Employment: An Enquiry into
Recent Developments’ at 1005.

Dierks v University of South Africa (1999) 20 ILJ 1227 at para 119.

Olivier ‘Legal Constraints on the Termination of Fixed-Term Contracts of Employment: An Enquiry into
Recent Developments’ at 1013 — 1014 & 1021. In Braund v Baker, Baker & Co (1905) EDC 54 the possibility
of tacit renewal based on the employer’s conduct and other surrounding circumstances were considered.
In Nobubele v Kujawa NO & another (2008) 29 ILJ 2986 (LC) at paras 35 — 36 & 38 — 40 the Labour Court
per Cele AJ held that novation of a fixed term contract into a permanent contract could occur. The
novation would be dependent upon an express or implied offer on new terms by the employer before the
termination of the contract. In SA Rugby (Pty) Ltd v CCMA & others (2006) 27 ILJ 1041 (LC) 1044 at para 6
the court states that in such an event, the contract would no longer qualify as a fixed term contract.
Vettori Stella ‘Fixed Term Employment Contracts: The Permanence of the Temporary’ Stell LR 2008 Vol. 2
189 at 190 et seq.

See Cohen Tamara ‘Implying Fairness into the Employment Contract’ (2009) at 2294 where the author
states: ‘No longer is the employment contract the unfettered domain of the employer, but thanks to the
constitutional promise of fair labour practices has evolved to import considerations of fairness and
equity.’

Old Mutual Life Assurance Co SA Ltd v Gumbi (2007) 28 ILJ 1499 (SCA) at paras 4 - 8; Boxer Superstores
Mthatha & another v Mbenya (2007) 28 ILJ 2209 (SCA) at para 6.

National Entitled Workers’ Union v CCMA (2003) 24 1LJ 2335 (LC) at 2339 - 2340.
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subject to the constitutional goals and values and the requirements of fairness of the
labour legislation.

The constitutional guarantee of fair labour practices imports protection against unfair
dismissal into the common law relationship. This development was necessitated by the
enactment of the Constitution. But, this was not intended to ‘abrogate an employee’s
common law entittement to enforce contractual rights.”®®® The statutory protection
against unfair dismissal does not detract from the common law rights that a fixed term
employee may enjoy. Nugent AJA in Fedlife Assurance Ltd v Wolfaardt®® pronounces
that the Legislature clearly intended to introduce a remedy against unfair dismissal as a
supplement to the common law rights that employees enjoy. It is possible that in certain
circumstances an employee’s employment may be lawfully terminated, but that such

termination may nevertheless be unfair.

In Key Delta v Mariner’®

the Court held that the fairness requirements of the LRA could
be impliedly incorporated into the contract of employment, thereby giving the High Court
jurisdiction to determine an unfair dismissal dispute. Express contractual provisions that
conflict with these implied terms will have to be interpreted against the backdrop of the

Constitution.”®*

Nienaber JA in NUMSA v Vetsak Co-operative Ltd’% held that the relationship between
lawfulness and fairness is not clear. An unlawful dismissal would probably always be
regarded as unfair.”®® However, a lawful dismissal will not for that reason alone be fair.
Whether or not a dismissal was fair would depend on the facts of the particular

matter.’%

6% In Ndzamela v Eastern Cape Development Corporation [2003] 6 BLLR 619 (Tk) the summary dismissal of an

employee, with short notice payment was held to constitute an unlawful breach of the employment
contract.

Fedlife Assurance Ltd v Wolfaardt at para 18.

Key Delta v Mariner [1998] 6 BLLR 647 (E) at 651 - 652.

Key Delta v Mariner at 1652.

NUMSA v Vetsak Co-operative Ltd 1996 (4) SA 577 (AD) at 592F - H.

In Mohlaka v Minister of Finance [2009] 4 BLLR 348 (LC) at para 19 the Labour Court held that an unfair
dismissal would also be unlawful because of the violation of the LRA’s provisions and thus qualify as a
breach of the employment contract.

See Council for Scientific and Industrial Research v Fijen (1996) ILJ 18 at 27A — B and Denel (Pty) Ltd v
Vorster [2005] 4 BLLR 313 (SCA) at 318H —I. See also Amazulu Football Club v Hellenic Football Club (2002)
ILJ 2357 (ARB) at 2364G — H and Council of Mining Unions v Chamber of Mines SA (1985) 6 ILJ 293 (IC) at
295C.
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The principle that a lawful dismissal would not always be fair can be illustrated with
reference to the position of directors in companies.’® The rights contained in labour law
and company law may at times affect each other.”®® The procedures contained in the
Companies Act 71 of 2008 (Companies Act) for removal of directors require only
lawfulness. In terms of the Companies Act, a director may be dismissed for any or no
reason. It is impossible to exclude the possibility of dismissing a director by means of a
contract.””” The only legal consequence of a removal contrary to any agreement or
employment contract, would be that the employee would remain entitled to claim based
on a breach of contract for the loss of office as a director or another office connected to

his or her appointment as a director.”®

If a director's employment in a company is intrinsically connected to his or her
directorship, removal will constitute a dismissal. In other words, if termination of his or
her directorship would mean that such a person is no longer an employee the director
would have been dismissed. The LRA prevails over any other legislation, except for the
Constitution in case of conflict between the LRA and such other legislation.””® The
Companies Act also provides that the LRA will prevail in case of inconsistency.’*
Therefore, the prescriptions of the LRA need to be followed to ensure fairness of a
director's dismissal.”** The discretion of the shareholders or board of directors to
remove a director under the Companies Act is unfettered. However different rules apply

for purposes of the LRA where the principle of fairness is the overriding factor.’*?

705 Directors may be fixed term employees. Section 68(1) of the Companies Act 71 of 2008 provides that a

director of a for profit company who is not the first director or appointed in terms of the company’s
Memorandum of Incorporation must be elected to serve either indefinitely or for a term as set out in the
Memorandum of Incorporation. Section 15(6) of the Companies Act determines that the Memorandum of
Incorporation creates a binding relationship between the company and various groups mentioned
therein. It is suggested that a contractual relationship is created. See also Symington v Pretoria-Oos
Privaat Hospitaal Bedryfs (Pty) Ltd (2005) 5 SA 550 (SCA) at 553 where it is confirmed that the relationship
between a director and a company is contractual.

Chillibush Communications (Pty) Ltd v Johnston NO & others (2010) 31 ILJ 1358 (LC) at para 42.

Section 71 of the Companies Act.

Section 71(9) of the Companies Act.

Section 210 of the LRA.

Section 5(4)(b)(i) of the Companies Act.

Chillibush Communications (Pty) Ltd v Johnston NO & others (2010) 31 ILJ 1358 (LC) at para 42.

See SA Organic Fertilizer Holdings Limited v CCMA & others [2001] ZALC 213 at paras 10, 13, 18 & 25. See
also PG Group (Pty) Ltd v Mbambo NO & others (2004) 25 ILJ 2366 (LC) at para 29, South African Post
Office Ltd v Khutso Mampeule LAC Case no. JA29/09 (unreported) at para 18B; SA Post Office Ltd v
Mampeule [2009] 8 BLLR 792 (LC) at paras 28 & 46 and Chillibush v Johnston at para 42. In Cremark a
Division of Triple P Chemical Ventures (Pty) Ltd v SACWU & others (1994) 15 ILJ 289 (LAC) at 2921 & 293C —
D it was confirmed that in relation to renewal of fixed term contract this proposition also applies.
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2.9 Access to contractual remedies

If an employer fails to comply with an express agreement, or implied term in a fixed term
contract, such an employer may be held accountable based on the general principles of
the law of contract. In the event of a material breach of contract, the innocent party may
cancel the agreement.”*® It could also qualify as a material breach of contract if either of
the parties to an employment relationship acts in a way which is contrary to the mutual
trust and confidence that is an element of every employment contract. Stewart
Wrightson (Pty) Ltd v Thorpe* serves as an example. In this case, the court held that
the employer was guilty of a material breach of contract for degrading the employee’s
status. Accordingly, the employee was entitled to cancel the contract and claim
damages for breach. Failure to renew a fixed term contract if renewal was expressly
provided for in the fixed term contract, or not abiding with the agreement if the
circumstances mandate implication of tacit terms of the contract, would constitute a

material breach of contract.”*®

However, to access the remedies provided for in terms of the law of contract is not

easy. In Van Rooyen v Rorich Wolmarans & Luderitz Ing’*®

it was held that a plaintiff
who sues on the ground of breach of contract must prove the terms of the contract on
which he or she relies. In addition, he or she bears the onus of proving that any term
relied upon by the defendant to avoid liability was not agreed upon.”*” Therefore, the
onus of proof rests on the fixed term employee who alleges that he or she has been

dismissed by the employer.

Although all the surrounding circumstances of the matter can be considered to
determine the nature of the working arrangement and the employee is therefore not
dependent only on the terms of a written contract, it may remain difficult to prove a
case, particularly if the employment contract contains an express provision which

3 Grogan Workplace Law (2009) at 149. Contractual claims may be enforced by the civil courts.

Stewart Wrightson (Pty) Ltd v Thorpe 1977 (2) SA 943 (A) at 951 — 952.

A material breach is one that is a ‘sufficiently serious breach of a sufficiently important term’ by one
contracting party. Christie RH The Law of Contract in South Africa 5" edn (2006 LexisNexis Butterworths)
at 514.

Van Rooyen v Rorich Wolmarans & Luderitz Ing [2009] 2 All SA 201 (SCA).

Cloud Hamandawana and Dispute Resolution Centre & others Case no. C649/2012 (5 November 2013) at
para 18.4 where Lagrange J for instance indicated that where an employee alleges that he or she is
appointed permanently despite the fact that this was not confirmed in writing, he or she bares the onus
of proof.
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excludes the possibility of such a claim.”*® Evidence would probably have to be led after
ex-colleagues are summoned to testify on the employee’s behalf. Colleagues who
continue working for the employer would be reluctant to testify against their current
employer. In order to succeed in a claim for damages the plaintiff would have to prove
that there was a material breach of contract or repudiation, that he or she had suffered
damages, that there was a causal link between the breach and the damages and that
the loss suffered was not too remote.”**

At common law an employment contract need not be reduced to writing.”?° Particulars
of employment should be provided to fixed term employees. An employer is only obliged

to provide a fixed term employee with brief written particulars of their appointment.’*

However, employers rarely comply with this legislative requirement.’??

In the UK the requirements regarding the provision of details of the engagement are

much stricter than in South Africa.’®®

Written particulars have to include all material
aspects of the employment relationship and will serve as proof of the material terms of
the agreement.”** An employee can lodge a complaint with the Employment Tribunal if
the employer fails to provide a complete, accurate statement. To dismiss an employee
for reasons related to requesting written particulars would be automatically unfair.’®
There is no corresponding obligation in South African legislation. This has a negative
effect on all employees, including fixed term employees in accessing contractual

remedies.

The unlawful termination of a contract of employment can give rise to an order for

specific performance and/or an award of damages as compensation for the breach.’?

727

Re-appointment or re-instatement’“’ combined with, or in addition to, a possible claim

718 As mentioned, express terms enjoy preference over implied and tacit terms. See the discussion under 2.7

above.

Tsonanyane v University of South Africa (2009) 30 ILJ 26696 (GNP) at para 19.

Grogan Employment Rights (2010) at 75.

Section 29(1) of the BCEA.

RIA of 2010 at 64.

Sections 3(1), 7A & 7B of the Employment Right Act of 1996.

Sections 1 & 2 of the Employment Rights Act of 1996. See also Lange v Schiinemann GmbH (2001) IRLR
244,

Sections 3(1) & 11 of the Employment Right Act of 1996. See also Mears v Safecar Security Ltd [1982] 2 All
ER 865.

Tshongweni v Ekurhuleni Metropolitan Municipality (2012) 33 ILJ 2847 (LAC) at para 35 — 36.
‘Re-instatement’ means putting the employee back into the position that he or she had filled before the
dismissal had occurred. See Equity Aviation Services (Pty) Ltd v CCMA & others [2008] 12 BLLR 1129 (CC) at
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for damages are the remedies available to fixed term employees who successfully
prove the commission of a breach of contract by the employer.”® Logically, a claim for
specific performance would provide the outcome closest to that which is intended. But,

similar to statutory claims, the remedy of specific performance is rarely ordered.’*

Even if an employee is able to prove that a breach of contract had occurred, he or she
would not automatically be entitled to an award of damages. Although the applicant in

° was the employer and not the

SA Music Rights Organisation Ltd v Mphatsoe”
employee, this case serves as an example. In this case, the employee stopped working
prematurely in breach of the employment contract since he did not give a month’s notice
of termination. Although Van Niekerk J accepted that a breach had occurred, he was

not convinced that the employer suffered any conceivable damages.”*

Contractual damages flowing from breach of contract are purely pecuniary. The aim of
such damages are to place the person prejudiced by the breach in the position he or
she would have been in if such a breach did not occur. The contractual right to fair
dealing draws into question the assumption that an award of damages is intended only
as protection of an aggrieved fixed term employee’s right to be paid for the remainder of
the time that he or she had not been allowed to work or denied notice payments.’*?

As compensation is intended to restore the applicant to the financial position that he or

she would have been in if no breach had occurred, a fixed term employee would in

para 36. If the court orders specific performance, the status must be returned to what it was before the
breach. Re-instatement or re-appointment will however not be ordered when there has been an
irreparable deterioration in the employment relationship or the employee’s performance cannot be
effectively monitored. Grogan Employment Rights (2010) at 69 - 70. See also Wyeth SA (Pty) Ltd v
Mangqele & others at para 48 and National Union of Textile Workers & others v Stag Packagings (Pty) Ltd &
another (1982) 3 ILJ 285 (T) at 291 where Van Dijkhorst J held that as a general rule a party to a contract
which had been wrongfully rescinded by the other party could hold the other party to the contract if he so
elected. See also Santos Professional Football Club (Pty) Ltd v Ingesund & another (2002) 23 I1LJ 2001 (C) at
2011 - 2015 where Foxcroft J drew a distinction between specific performance as a remedy in English Law
and South African law. It was indicated that in South Africa, this is the primary remedy. In National
Airlines (Pty) Ltd v Roediger & another (2006) 27 ILJ 1469 (W) at paras 14 - 34 the applicability of specific
performance in general and as a labour law remedy is discussed.

ISEP Structural Engineering & Plating (Pty) Ltd v Inland Exploration Co (Pty) Ltd 1981 (4) SA 1 (A).
Schierhout v Minister of Justice 1926 AD 99 at 153. The employment relationship is viewed as a close,
personal relationship. The courts find it undesirable to intrude in this type of relationship. See also
Tshongweni v Ekurhuleni Metropolitan Municipality (2012) 33 ILJ 2847 (LAC) at para 36.

SA Music Rights Organisation Ltd v Mphatsoe (2009) 30 ILJ 2482 (LC).

SA Music Rights Organisation Ltd v Mphatsoe at 2488 — 2490. See also Labournet Payment Solution (Pty)
Ltd v Vosloo (2009) 30 ILJ 2437 (LC) at 2442 — 2443 where this principle was confirmed.

SA Music Rights Organisation Ltd v Mphatsoe at 2490F - G.
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principle be entitled to an unlimited claim as long as he or she is able to prove that this
was the actual loss suffered. This is not always easy to prove.

Even though remedies are available to fixed term employees for unlawful termination of
their contracts of employment at common law, the existence of statutory restrictions
may diminish the remedy he or she can claim. Since the BCEA determines that a
contract of employment may be terminated by a party with a month’s notice”® even if a
fixed term contract was renewed many times, in the absence of proof of additional
actual damages, the claim amount would be restricted to only one month’s
remuneration which the employee would have received had the employer terminated

the contract lawfully by giving notice.”*

The quantification of pecuniary damages is founded on principles of fairness and equity.
Even if the court determines a higher amount in the interest of fairness, the amount of
actual damages suffered would most likely be limited to the amount the fixed term
employee would have received if the contract ran its natural course. At common law,
medical costs and other expenses are also claimable. However, it would be difficult to
claim non-patrimonial loss or damages resulting from infringements on dignity or
psychological integrity. Determining the amount of damages suffered is a complex
exercise dependent on many factors by the courts on a case-by-case basis.”> These

damages would have to be claimed delictually."*®

Litigants in contractual matters are required to mitigate their losses. Therefore, a fixed
term employee whose contract was terminated unlawfully would be required to look for
other work. The remuneration received by a fixed term employee for such employment
would also be subtracted from the amount he or she is able to claim from the

737

employer.

733 Section 37(1) of the BCEA.

See for instance Myers v Abramson 1952 (3) SA 121 (C) at 127C - D.

Christie The Law of Contract in South Africa at 521.

Christie The Law of Contract in South Africa at 521. See also Baartman & others and Bay United Football
Club (2011) 32 ILJ 1022 (ARB) at 1033 and Victoria Falls & Transvaal Power Ltd v Consolidated Langlaagte
Mines Ltd 1915 AD 1 at 22.

See for instance Everson v Moral Regeneration Movement (2008) 29 ILJ 2941 (LC) at para 20.
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2.10 Development to align the common law with the
Constitution

The Constitutional Court, Supreme Court of Appeal and the High Courts are mandated
to develop the common law according to the interests of justice.”*® The courts are
obliged to develop the common law in a way which is aligned with the values
entrenched in the Constitution.”® It is the duty of the court to fill lacunae in protection
offered by the LRA and to avoid the creation of further anomalies that contrasts the

objects of the LRA™ and the values spirit of the Constitution.

The Constitution determines that a court must, when applying a provision of the Bill of
Rights to a natural or juristic person, apply and, where necessary, develop the common
law in as far as the legislation fails to give effect to a fundamental right.”** The LRA was
enacted with the express aim of giving effect to the objects of s 23. Had this not been
the case, the courts would have been obliged to develop the common law to provide
protection to fixed term employees. As far as the LRA falls short in providing protection
of fair labour practices, the courts are still required to do so.”*> The common law may
also be developed in a way which limits the fundamental rights, but only if such a

limitation is effected in accordance with the general limitation clause.”*

Cheadle opines that development of the common law is only necessary if effect is not
given to a particular constitutional right in terms of the legislation. If, for instance,

conduct does not fall within the definition of ‘labour practice’ in s 186(2) of the LRA, a

738 Section 173 of the Constitution.

Section 39(2) of the Constitution requires the courts, when developing the common law, to promote the
spirit, purport and objects of the Bill of Rights. See also Grogan Workplace Law (2010) at 5 - 6.

Section 1 of the LRA. Sections 8(3) of the Constitution states that the court must apply or if necessary
develop the common law to give effect to a right in the Bill of Rights, to the extent that legislation does
not do so. Section 173 of the Constitution determines that the High Court has inherent powers to develop
the common law in the interest of justice. See Mohlaka v Minister of Finance & others (2009) 30 ILJ 622
(LC) at 628E - G where Pillay J opines that the common law should be developed only to the extent that
the legislation fails to give effect to a right contained in the Bill of Rights. Since the Legislature remains the
main engine of reform, the court’s power to develop the common law is very limited. See also Kotze and
Genis (Edms) Bpk v Potgieter 1995 (3) SA 783 (C) at 786 where Conradie J recognised the need for the
development of the common law with reference to the Bill of Rights, but warned against ‘willy-nilly use of
the naturally vague and idealistic provisions of the Constitution to set aside carefully constructed and
detailed tenets and methods of private law... that would create chaos to dwarf the confusion that existed
at the tower of Babel.’

Section 38(2)(a) of the Constitution.

Key Delta v Mariner [1998] 6 BLLR 647 (E) at 651G - J; Naptosa v Minister of Education, Western Cape
Government 2001 [4] BCLR 388 (C) at 396B - C.

Section 38(2)(b) of the Constitution.
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court would need to develop the common law so as to and only to the extent that it is
required in order ensure that the fundamental right to fair labour practices as contained
in s 23 of the Constitution is given effect to. Therefore, a fixed term employee who
claims that the non-renewal of his or her contract is procedurally or substantively unfair
should be able to approach the courts for relief despite statutory exclusion as a common
law right.”** | agree with this view. There may be different or even overlapping causes of
action on the same facts, particularly in the light of the Constitution. The courts have
also acknowledged that the existence of a statutory right does not exclude the

possibility of a common law claim.’®

In Johnson v Unisys’*® Lord Hoffman opined that in the process of developing the law,
presiding officers must take account of the policies expressed in the legislation. It is
necessary to strike a balance between the employer’s interests and those of the
employee. The individual affected employee’s dignity is not the only concern in such
circumstances. The general economic interest should be taken into consideration and
other human rights should be observed. The adaptation and modernisation of the

common law should not be inconsistent with the purpose of the legislation.”’

The court has acknowledged the importance of considering socio-economic
circumstances and policy considerations in developing the common law in instances
where the law is not sufficiently flexible to adapt to change. It is necessary to shape the
common law according to society’s social, moral and economic needs. The

Constitutional Court decided in S v Thebus’®

that the Superior Courts may shape and
develop the common law to the social, ethical and economic circumstances of society.
The Constitution mandates this and requires that such development must be affected in
line with the constitutional values. But, the courts consider the Legislature to be the
main engine for legal reform. The common law is only developed in as far as it is in the
Court’s view necessary so as to keep the ‘common law in step with the dynamic and

evolving fabric of our society.’’*°

744 This is supported by Cheadle’s argument that where no provision is made for fairness, since s 186(1)(b)

does not provide in any respect for fairness. Cheadle ‘Regulated Flexibility: Revisiting the LRA and the
BCEA’ at para 35.

74> Fedlife Assurance v Wolfaardt [2002] 2 All SA 295 (A) at para 16.

746 Johnson v Unisys [2002] All ER 801.

“ Johnson v Unisys at para 37.

S v Thebus 2003 (6) SA 505 (CC) at para 31.

Du Plessis v de Klerk & another 1996 (3) SA 850 (CC) at para 61.
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Concluding remarks

The common law Law of Contract provides a remedy to fixed term employees whose
employment is terminated unlawfully.”® The common law has been developed to also

include requirements of fairness and includes the right not to be dismissed unfairly.”**

The BCEA does not require the conclusion of written fixed term employment
contracts.”>? Written particulars very often do not qualify as enforceable contracts.
Extrinsic evidence is often excluded in an enquiry based on breach of contract. Fixed
term employees are rarely afforded contractual benefits. Terms are not readily inferred

into a contract.

In terms of the common law, fixed term contracts terminate automatically without legal
consequence. It is well accepted that in the absence of a stipulation dealing with a
notice period for termination,’® an employer can rely on the termination date agreed

upon in a fixed term contract, without providing a fixed term employee with notice.”*

Based on the principles of freedom to contract, parties may conclude contracts on any
terms and be bound to them. This common law rule is fettered by the Constitution and

public policy.”>

The courts recognise the duty of mutual trust and confidence. A part of this duty is the
duty to respect the legitimate expectations of fixed term employees.”® The courts have
also recognised the fact that employment relationships, unlike commercial contracts,
are evolving. Since obligations and expectations may change over time it becomes
necessary to, in certain circumstances, imply terms in order to give effect to the
intentions of the parties to an employment contract. So for instance, the continual rolling

over of a fixed term contract could give rise to an implied term of continuance of a fixed

730 See the discussion under 2.8 above.

See the discussion under 2.8 above.

Section 29(1) of the BCEA.

It is possible to include a notice period in a fixed term contract. Grogan calls such an agreement a
‘maximum duration contract’. Grogan Employment Rights (2010) 62 — 64. See also Mafihla v Govan Mbeki
Municipality [2005] 4 BLLR 334 (LC) at para 37.

Gericke ‘A New Look at the Old Problem of a Reasonable Expectation: The Reasonableness of Repeated
Renewals of Fixed Term Contracts as opposed to Indefinite Employment’ at 12.

See the discussion under 2.1.

See the discussion under 2.2 above.
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term appointment.”™’ It is also accepted in the absence of an express agreement fixed

term contracts may tacitly be renewed through conduct.”®

The doctrine of legitimate expectation is part of the South African law. It extends the
scope of protection that fixed term employees enjoy to instances beyond rights that are
legally enforceable.”™® However, South African courts are reluctant to accept that

legitimate expectation goes further than merely the entitlement to a fair procedure.

In certain circumstances, the doctrine of estoppel can be used by a fixed term employee
in order to prevent an employer from avoiding the legal consequences associated with a

misrepresentation which it had made.”®

The fact that protection is provided for in terms of legislation does not detract from the
common law rights that fixed term employees enjoy. The statutory rights are intended to

supplement the common law rights.

If the legislation fails to give effect to a constitutional right, the courts are required to

develop the common law to the extent required to give effect to the fundamental right.

Often it would be very difficult for fixed term employees to prove an entitlement to a

contractual right. That is why legislation in protection of the right to equal treatment, "®*

to basic conditions of employment,’®® fair labour practices’®

and against unfair
dismissal’® was enacted to supplement the common law rights that fixed term

employees enjoy.’®®

In the next chapter, the way in which the courts have applied the statutory protection

available to fixed term employees, is considered.

7 See the discussion under 2.3 above.

This is discussed in 2.4 above.

See the discussion under 2.5.

See the discussion under 2.6.

Section 9 of the Constitution.

As set out in the BCEA.

As contained in s 186(2) of the LRA and s 23 of the Constitution.

As contained in s 186(1)(b) of the LRA.

Fedlife Assurance Ltd v Wolfaardt at para 13. See the discussion under 2.8 above.
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The substance and practicality of
the statutory rights of fixed term
employees

Introduction

South Africa’s labour dispute resolution system is very adversarial. Employees fight
their employers for taking away a source of income required for their livelihood and their
feeling of self-worth, while employers battle in order to maintain systems which make
commercial sense to them. Being able to refer labour disputes to South African forums

to resolve disputes does not necessarily mean that justice will prevail.

A range of specialised institutions have been established through legislation to resolve
labour disputes in South Africa. Labour disputes are divided into those concerning
disputes of interest and those dealing with the interpretation of existing rights.”®® Only
disputes of rights are adjudicated by specialist courts or tribunals. Labour disputes may

also be referred to the ordinary courts.’®’

The LRA is the main South African labour dispute resolution mechanism in South Africa.
One of the LRA’s ambitious aims is to achieve social justice and labour peace.”® In
promoting social justice, the expedient and effective resolution of labour disputes is of

paramount importance.

There are many grey areas when it comes to the interpretation and practical
implementation of the legislative protection available to fixed term employees. Case law

is often variant and confusing and riddled by subjective considerations.

766 The distinction between disputes of interest and those of rights may be summarised as follows: ‘Broadly

speaking, disputes of right concern the infringement, application or interpretation of existing rights
embodied in a contract of employment, collective agreement or statute, while disputes of interest (or
'economic disputes') concern the creation of fresh rights, such as higher wages, modification of existing
collective agreements, etc.’” Rycroft A and Jordaan B A Guide to South African Labour Law 2" edn (Juta
1993) at 169.

Benjamin ‘A Review of the Labour Markets in South Africa: Labour Market Regulation: International and
South African Perspectives’ (2005) at 3.
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In this chapter, the dispute resolution procedures established in the LRA for fixed term
employees to enforce their right to fair labour practices is investigated. How the
weaknesses in legislation applicable to fixed term employees negatively affects the
proper functioning of the system established to protect the rights of this vulnerable

group of employees, is considered.

3.1 Practical difficulties in the enforcement of fair labour
practices in terms of the LRA

Fixed term employees enjoy protection against unfair labour practices in the course of
their employment. Generally, employees are less inclined to take the employers to task
during the term of their appointment.’®*Employees often choose not to institute action
against their employers fearing dismissal or an inevitable deterioration in the working
relationship. Fixed term employees expecting a permanent appointment in due course
would be especially careful of stepping on their employers toes. This may lead to a
situation where employers exploit employees for many years by renewing a fixed term

contract on terms prejudicial to the employee.

A dispute about an unfair labour practice must be referred to a bargaining council or the
CCMA within 90 days of the date of the act or omission which allegedly constitutes the
unfair labour practice or, if it is a later date, within 90 days of the date on which the

employee became aware of the act or occurrence.’”°

The protection against unfair labour practices logically only applies to the employment
relationship. Except for former employees who may refer a dispute based on the
employer’s failure or refusal to re-instate or re-employ a former employee in terms of an

771

agreement,” '~ section 186(2) of the LRA only applies in the course of employment. But,

it is possible for a fixed term employee to claim compensation for an unfair labour

768 Section 1 of the LRA.

In 2008 - 2009 about 82% of disputes referred to the CCMA were unfair dismissal cases. In 2010 - 2011 the
figure dropped to about 81%. Unfair labour practices were only estimated at 7%. This indicates a
tendency to rather take employers to task after termination of employment after the employment
relationship has already been severed. Department of Labour ‘CCMA Operations Report in the CCMA
Annual Report 2010/2011’ accessed at http://www.ccma.org.za/Display.asp?L1=36&12=21&13=10

(2 September 2012) at 18.

Section 191 of the LRA.

Section 186(2)(c) of the LRA.

769

770
771

114


http://www.ccma.org.za/Display.asp?L1=36&L2=21&L3=10

practice after termination of his or her employment as long as the unfair practice

occurred during the course of his or her employment.’”?

Unlike dismissal cases, the LRA does not contain a specific provision regarding the
onus of proof in unfair labour practice disputes. Grogan opines that the Legislature’s
silence regarding this issue was intentional. In his view this suggests that employees
are required to prove both the existence of a practice falling within the definition of s
186(2) of the LRA as well as the unfairness thereof.””® If a situation does not fall within
the purview of the unfair labour practice provision, the CCMA will lack jurisdiction to
entertain the dispute.””

Alleged unfair labour practice disputes must be referred to the CCMA or to a bargaining
council having the necessary jurisdiction for arbitration.”” It could happen that during
the proceedings, the employer justifies an unfair labour practice with reference to
inherent requirements of the job or affirmative action, which would usually place the
matter outside the CCMA’s jurisdiction. It has been held that even if this is the case, the
CCMA would have jurisdiction to hear a claim in terms of s 186(2) of the LRA.”"®

3.1.1 Unfair labour practice: promotion

An unfair labour practice dispute referred by a fixed term employee must fit within the

provisions of s 186(2) of the LRA.””” Although fixed term employees rarely have a

72 Members of the Executive Council for Tourism & Environmental & Economic Affairs: Free State v Nondumo

& others (2005) 26 1LJ 1337 (LC) at 1340.

This premise accords with the principle that ‘he who alleges must prove.” Grogan Employment Rights
(2010) at 100.

City of Cape Town v SAMWU obo Jacobs & others [2009] 9 BLLR 882 (LAC) at para 28. See also Apollo Tyres
South Africa (Pty) Ltd v CCMA & others [2013] 5 BLLR 434 (LAC) at paras 17 - 18.

Section 191(5)(a)(iv) of the LRA. Section 191(5) of the LRA established a process of mandatory arbitration
if the reason for the dismissal is related to the employee’s conduct or capacity or if the employee grounds
his or her dismissal case on the fact that the employer made continued employment intolerable or
provided him or her with substantially less favourable conditions or circumstances at work after a transfer
or the employee does not know the reason for dismissal or if the dispute concerns an unfair labour
practice under s 186(2) of the LRA.

See Department of Justice v CCMA & others (2004) 25 ILJ 248 (LAC) at para 62 in this regard. The Labour
Appeal Court rejected the argument that because affirmative action matters had to be referred to the
Labour Court for adjudication and since the employer had raised this ground as justification for its actions
that the CCMA lacked jurisdiction to entertain the dispute.

See for example Nxele v Chief Deputy Commissioner, Corporate Services, Department of Correctional
Services & others (2006) 27 ILJ 2127 (LC) at para 30. Freund AJ held that a transfer does not fall within the
definition. See also City of Cape Town v SA Municipal Workers Union obo Jacobs & others (2009) 30 ILJ
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prospect of promotion,’’® the concept of ‘legitimate expectation’ of promotion has been

successfully applied in such disputes.’”

If an employer created an expectation in an
employee’s mind that he or she would be promoted the employer’s failure to promote

such an employee may entitle him or her to challenge the employer's decision.”®°

If a fixed term employee claims to have had a reasonable expectation of permanent
appointment, the question that springs to mind is whether not appointing him or her in
the post that he or she expected to be appointed in, would qualify as an unfair
promotion in terms of s 186(2) of the LRA. Promotion means elevation to a higher
position. A lateral transfer or increase in job grade in the same post does not constitute
a promotion.”® A promotion may involve a salary increase, but this is not necessarily

always the case. However, promotion always entails an elevation in status. '

A fixed term employee who alleges an unfair labour practice based on a reasonable
expectation of permanent appointment or even temporary renewal is not elevated to a
higher position if appointed in the post that he or she had expected to be appointed in. If
he or she had been performing the same or similar work, possibly for years, it would be
very difficult to prove that a subsequent appointment to the position would constitute an

elevation in rank.

A fixed term employee who bases his or her claim on a reasonable expectation of an

appointment would be hard-pressed to prove an entitlement to this remedy.’®® In Public

4

Servants Association obo Botes & others v Department of Justice’®® where an

employee was required to act in a higher position for an extended period claimed to
have a legitimate expectation of promotion. The commissioner held that there is no
precedent to accord substantive rights on basis of legitimate expectation. In Dumisa and

785

University of Durban Westville & others™ Rycrof,t sitting as commissioner, held that a

1983 (LAC) at paras 27 - 30 where on the facts Tlaletsi AJA held that applying for a post with your own
employer does not always fall within the definition of unfair labour practice regarding promotion.

Vettori Stella ‘Fixed term employment contracts: The permanence of the temporary’ STELL LR 2008 (2)
189.

Administrator, Transvaal & others v Traub & others (1989) 10 ILJ 823 (A); IMATU v Stad Tygerberg (1999)
20 1LJ 971 (CCMA). See also February & another v Nestlé (Pty) Ltd [2000] 5 LLD 182.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 62.

Sukhdeo & Department of Social Welfare & Population Development (KZN) [2006] 5 BALR 525 (PHWSBC).
See for example Mashegoane & another v The University of the North [1998] 3 LLD 76 (LC) at 76 and Jele v
Premier of the Province of KwaZulu — Natal & others (2003) 24 1LJ 1392 (LC) at para 28.

See IMATU obo Chapman v South Peninsula Municipality [2000] 5 LLD 424 (CCMA) 424 - 425.

Public Servants Association obo Botes & others v Department of Justice (2000) 21 I1LJ 690 (CCMA) at 695.
Durusa and University of Durban Westville & others [2001] 7 BALR 753 (CCMA).
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legitimate expectation to promotion does not give rise to an expectation of appointment
to the higher position, but only to be considered for appointment. To apply for a post for
which you are qualified does not constitute a legitimate expectation of appointment. A
fixed term employee has to comply with the minimum criteria as indicated in the
advertisement and prove that he or she should reasonably have been considered for

appointment under the circumstances.’®®

Under certain circumstances, unsuccessfully applying for a vacant position’®” with your
current employer may constitute an unfair labour practice related to promotion.”® It
would for example be unfair to exclude an employee from the shortlist based upon an

9

incorrect assumption that he or she lacks the necessary qualifications,’® or if the

selection committee evidences clear bias.’® It has been held to be an unfair labour

®lorif a

practice to overlook an employee who had been promised an appointment
selection committee bases a decision not to promote on information heard via the
grapevine without providing the employee with a right to be heard.”®?lt would also
constitute an unfair labour practice if an employer does not consider an applicant who

had applied for a higher position properly and timeously.”®?

If an agreement has been reached between an employer and its employees to the effect
that internal applicants would enjoy preference, it could constitute an unfair labour
practice not to prefer internal candidates.”* If regard is had to irrelevant factors when
making an appointment, a more meritious fixed term employee could claim an unfair

labour practice based on unfair promotion had occurred.’®®

786 Employers should be able to indicate objective criteria related to the post in question. Grogan

Employment Rights (2010) at 113. See also Public Servants Association obo Steenkamp v South African
Police Service [2003] 7 BALR 786 (SSSBC).

In order to rely upon either the remedy in terms of the unfair labour practice provision or the unfair
dismissal protection there must be a vacancy. Grogan Employment Rights (2010) at 107. See also Dierks v
University of South Africa (1999) 20 ILJ 1227 at 1251A - D.

Member of the Executive Council for Transport: KwaZulu-Natal & others v Jele (2004) 25 I1LJ 2179 (LAC) at
para 8.

Kotze v Agricultural Research Council of SA (2007) 28 ILJ 261 (CCMA) at 262.

Sehloho and the Department of Education [2000] 12 BALR 1430 (CCMA).

787

788

789
790

[ Pretorius & Portnet [2000] 10 BALR 1212 (IMSSA).

792 Mkhize and South African Police Services [2004] 12 BALR 1468 (SSSBC).

793 Public Service Association obo Dalton & Bradfield & Department of Public Works [1998] 3 LLD 328 (CCMA)
at 329 - 30.

7o IMATU obo Xamleko and Makana Municipality [2003] 1 BALR 4 (BC).

795 Rafferty and Department of the Premier [1998] 8 BALR 1017 (CCMA).
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Workplace policies relating to renewal of fixed term contracts and permanent
appointment of fixed term employees may give rise to expectations that fixed term
contracts would be renewed. If there are specific policies in the workplace which an
employer is required to adhere to, not promoting an employee has been held to be an

unfair labour practice where the policies had not been followed.”®

If employment policy in a workplace places restrictions on extension of fixed term
contracts, contravention of the policy could amount to an unfair labour practice. This is
exactly what happened in Wood v Nestlé (SA) Pty Ltd.”®” In this case, the fixed term
employee was appointed to complete a project. The employer's policy specified that
extension of temporary contracts constitutes an unfair labour practice. The employer,
contrary to its own policy renewed the fixed term contract several times. The Industrial
Court found that a legitimate expectation was created by the employer that the fixed
term employee would be considered for permanent employment. An amount of

compensation was awarded to the employee on the basis of a permanent appointment.

The existence of a workplace policy and even collective agreements conducive to the
creation of an expectation of permanent appointment cannot always be used to
establish a claim in terms of s 186(1)(b) of the LRA. In NUMSA obo Nkosi & another

and Packspec’®

there was a collective agreement in the workplace which indicated that
employees appointed for periods in excess of six months must be appointed indefinitely.
Since the employer failed to appoint the fixed term employees to permanent positions
after they had worked for longer than six months each, they claimed to have been
unfairly dismissed.”® The employer argued that no dismissal had occurred since both
the fixed term employees had been offered further fixed term appointments which they

had refused to accept.®

The arbitrator noted that despite the fact that the matter was referred for arbitration in
terms of s 186(1)(b) of the LRA, the fixed term employees were in actual fact asserting

that an indefinite appointment had arisen because they continued working in the

796 Wasserman v SAPS & others (2006) 27 ILJ 2782 (BCA) at paras 41 & 53. See also Baxter v National

Commissioner: Correctional Services & another (2006) 27 ILJ 1833 (LC) at paras 25 & 53 - 55.
Wood v Nestlé (SA) Pty Ltd (1996) 17 ILJ) 184 (IC) at 190 - 192.

NUMSA obo Nkosi & another and Packspec (2011) 32 I1LJ 1263 (BCA).

NUMSA obo Nkosi & another and Packspec at 1268.

NUMSA obo Nkosi & another and Packspec at 1265 — 1266.
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absence of a signed contract stipulating a termination date.®* The arbitrator rejected
this contention. It was held that both the fixed term employees had been aware of the
nature of their appointments. The continuous renewal of the fixed term contracts did not
give rise to a claim to permanent employment. Since s 186(1)(b) of the LRA was
considered a remedy incapable of application related to an expectation of permanent
appointment, the arbitrator concluded that no evidence had been produced that a

reasonable expectation of renewal had been created.®%?

Except for the Wood v Nestlé (SA) Pty Ltd - case discussed above, there is very little
evidence in jurisprudence of cases in which fixed term employees successfully
combined unfair dismissal claims under s 186(1)(b) of the LRA with claims for unfair

labour practices.

The matter of Van Blerk and Tshwane University of Technology®®® is another example
of circumstances under which a fixed term employee could possibly claim based on
unfair dismissal and for unfair labour practice simultaneously. In this case, a fixed term
employee’s contract as quality controller in the catering department had been renewed
ten times. He had been promised a permanent appointment in the future. He took over
as the acting head of department and remained in this position until his last fixed term
contract expired and was not renewed. In 2004 three higher education institutions had
merged to form the respondent.

The employer claimed that, during the merger process, staff could only be employed on
a temporary basis. Upon completion of the restructuring process in 2010, the position of
quality controller became a permanent position. The position of head of department in
which the fixed term employee had been acting, was advertised in 2009 and 2010, but
was not filled. The fixed term employee had applied for the position but was not even
short-listed based on the fact that he lacked the required qualifications. The fixed term
employee referred a dispute to the CCMA, claiming that he had a reasonable
expectation of renewal of his contract in terms of s 186(1)(b) of the LRA.2** In addition,
he claimed that the employer's refusal to appoint him as head of department

permanently amounted to an unfair labour practice in terms of s 186(2)(a) of the LRA.

so1 NUMSA obo Nkosi & another and Packspec at 1269C — D.

NUMSA obo Nkosi & another and Packspec at 1270F — 1271C.
Van Blerk and Tshwane University of Technology (2012) 33 I1LJ 1284 (CCMA).
Van Blerk and Tshwane University of Technology at para 6.
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The employer argued that the fixed term employee had been duly informed of this at the
time of the last renewal of his contract. Therefore, it was alleged that he could have had
no expectation of extension of his employment. The contract also included a clause in
terms of which the fixed term employee acknowledged that he had no expectation of
renewal. However, the contract had been renewed ten times and the functions that the
fixed term employee performed were still required. In the commissioner's view the
matter revealed a classic case of a flagrant, patent and unscrupulous abuse of the law
on fixed term contracts.®® The applicant had proven the existence of a reasonable
expectation of renewal of the contract. The commissioner held that, if a reasonable
expectation of promotion is created and then subsequently frustrated by for instance not
short-listing an eminently qualified employee for that position, it would constitute
oppressive and unfair conduct on the employer’s part.2 The employer was ordered to
re-instate the fixed term employee on a permanent basis in the position of quality

controller to consider him for the appointment as head of department.®’

In the Van Blerk- case discussed above there were clearly two distinct causes of action:
One relating to not giving effect to a reasonable expectation of continuance of his
employment and the other related to the employer’s unfair conduct in not considering

him for the permanent appointment.

The LRA provides limited remedies for fixed term employees who are subjected to
abusive conduct while employed, unless the unfair conduct falls under the LRA’s ‘unfair
labour practice’ definition. It may happen that the entittement that the employee
attempts to enforce is not a clear contractual right, but merely an expectation of fair and
equal treatment. Also, the facts of a particular matter may not sit comfortably within the

definition.

808 it was

In Public Servants Association & others v Department of Correctional Services
held that allowing employees to act in a higher position for considerable amounts of
time may give rise to a reasonable expectation of promotion. If a fixed term employee’s

post is upgraded it could constitute unfair promotion if he or she is not appointed to a

805 Van Blerk and Tshwane University of Technology at paras 55 — 56 & 81.

Van Blerk and Tshwane University of Technology at paras 98 — 99.

Van Blerk and Tshwane University of Technology at 1031.

Public Servants Association & others v Department of Correctional Services (1998) 19 ILJ 1655 at 1673 -
1674.
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post.2% In De Nysschen v General Public Service Sector Bargaining Council & others®°
the applicant applied for an upgraded post in which she had acted for several years.
The selection committee recommended her appointment, but another candidate was
appointed instead. The arbitrator held that the appointed candidate was the most

suitable despite the fact that the applicant had acted in the post for several years.

On review, Revelas J noted that there was no compelling evidence that the other
candidate was better suited for the post.®*'The employer’s discretion was, according to
the court, fettered by the fact that it had to be exercised in a way that did not result in an
unfair labour practice. The employer was ordered to appoint the employee to the post

and to pay her salary as if she had been successful in her application.?*?

However, it is acknowledged by the courts that to decide who should be promoted and
appointed is within the scope of an employer’s business prerogative.®** In assessing
whether or not an employer’s conduct was reasonable, the courts consider whether they

believe that the employer acted like a reasonable employer would have acted.?'

Consequently, the courts will not easily make a finding that interferes with this

prerogative. In Arries v CCMA & others®®

the LC held that it would only interfere in an
employer’s decision if the employee could prove that the employer had exercised its
discretion for insubstantial reasons, or based on a wrong principle and/or in a biased
manner.2® This assertion seems to be incorrect. The right to challenge promotions is
derived from the definition of unfair labour practice. Section 186(2) of the LRA contains

no intrinsic limitations requiring qualification.

If an employee is appointed in terms of a fixed term contract and the position he or she
has filled temporarily is converted into a permanent position, the employee could
harbour an expectation of appointment if there is no other reason relating to capacity or
conduct to terminate his or her services. This is especially the case if no notice was

given that his or her contract would not be renewed. Having acted in a position alone

809 Truter and SA Police Service (2005) 26 1LJ 821 (BCA) at 834 - 835.

De Nysschen v General Public Service Sector Bargaining Council & others (2007) 28 I1LJ 375 (LC).
De Nysschen v General Public Service Sector Bargaining Council & others at para 13.

De Nysschen v General Public Service Sector Bargaining Council & others at para 25.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 61.

Saunders v Scottish National Camps Association Ltd [1980] IRLR 174 EAT.

Arries v CCMA & others (2006) 27 1LJ 2324 (LC).

Arries v CCMA & others at para 48.
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does not create a legal entitlement to be appointed to it. It must be proven that the
incumbent had a reasonable expectation to appointment.®!’ Fixed term employees who
are used to perform tasks in a vacant position, or to fill in for someone who is absent do
not acquire a right to the post when it is subsequently filled.?*® Often fixed term
employees who have been performing the advertised functions would be shortlisted and
invited to an interview for the position. The discretion of an employer not to appoint such
an employee in my view diminishes if such an expectation has been created. However,
a reasonable expectation in terms of s 186(1)(b) of the LRA does not provide any
remedy in circumstances where an employee has a legitimate expectation of

promotion.®*?

3.1.2 Unfair labour practice: Benefits

A second question is whether or not a fixed term employee expecting permanent
appointment could then claim, not based on unfair promotion, but on the basis of unfair
provision of benefits. If a fixed term employee had been performing the same or similar
work as a permanent employee and expected a permanent appointment with all the
benefits attached, would a failure to appoint him or her possibly qualify as an unfair

labour practice related to benefits?

The provision of benefits is discretionary and not a legislated right provided for in labour
legislation. Conditions of service are mainly regulated in terms of collective bargaining

mechanisms and contracts.?° In terms of a recent benchmark case

the general
trend followed by the courts in denying the use of s 186(2)(a) of the LRA to enforce an
entitlement to a benefit which he or she has not attained by virtue of a clear right has
been changed. In this case the question was whether or not an early retirement scheme
that was initiated by the employer qualified as a ‘benefit’ as contemplated in s 186(2) of

the LRA.

817 SAMWU obo Govender & Durban Metro Council [1999] 6 BALR 762 (IMSSA) at 767.

Grogan Employment Rights (2010) at 96.

Public Servants Association obo Botes & others v Department of Justice (2000) 21 ILJ 690 (CCMA) at 698A -
B.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 93.

Apollo Tyres South Africa (Pty) Ltd v CCMA & others [2013] 5 BLLR 434 (LAC).
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The Court addressed the question as to whether an entitlement to this remedy is
restricted to instances where an employee has an ex contractu or ex lege entitlement or
whether it could include an advantage proffered to an employee in accordance with an
employer’s policy or practice subject to the employer’s discretion.??? In this case Musi
AJA with Patel JA and Hlophe AJA concurring decided that policies and practices that
are subject to the employer’s discretion are also covered by the unfair labour practice
provision and not only ex lege and contractual entitements.??® In my view the finding in
the Apollo-case is correct. It would make little sense only to allow an employee the
remedy under these circumstances when there are existing grounds of review in terms
of the law of contract. This lessens the scope for a premise that a clear contractual right
is required considerably.

824 Goldstein AJA’s view was that rights to

In Department of Justice v CCMA & others
benefits could emanate under the unfair labour practice provision in instances where
neither the contract of employment nor the common law would provide a statutory
remedy.?%

From these cases it seems that should a fixed term employee be capable of proving the
existence of a legitimate expectation of receiving benefits, obstruction of such an
expectation may constitute an unfair labour practice.??® However, fixed term employees
are not appointed permanently and often they do not receive the same benefits as
permanently appointed employees. Benefits such as medical aid or medical scheme
contributions, housing subsidies, pension fund benefits and leave benefits are generally
made available exclusively to permanent employees.??’ It may therefore be very difficult

to prove that an expectation in the fixed term employee’s mind is reasonable.

Another problem related to the unfair provision of benefits is of a more general nature

affecting both fixed term employees and permanently appointed employees. The LRA

822 Apollo Tyres South Africa (Pty) Ltd v CCMA & others at paras 1 - 2.

Apollo Tyres South Africa (Pty) Ltd v CCMA & others at para 50.

Department of Justice v CCMA & others (2004) 25 ILJ 248 (LAC).

Department of Justice v CCMA & others at para 14.

Grogan Employment Rights (2010) at 103. See also Eskom v Marshall & others (2002) 23 ILJ 2251 (LC) at
paras 20 — 22 where Landman J opined that a legitimate expectation to a benefit could under certain
circumstances be a sufficient basis for a claim for denied benefits.

See for instance NAPTOSA & others v Minister of Education, Western Cape & others (2001) 22 ILJ 889 (C)
at 890 and Yebe and University of KwaZulu-Natal (Durban) (2007) 28 ILJ 490 (CCMA) at para 21.
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does not define ‘benefit.”®*® There have been a number of cases that indicate what
would not be considered a ‘benefit’ for purposes of the application of the LRA. Vehicle
schemes for the allocation of vehicles to employees for use in the business that
constitute a ‘work tool’,#?° an acting allowance for standing in for someone even in a
higher position that is not provided for in an employment contract or collective

830

agreement,”> and an employer’s contribution to a provident fund are not considered to

be ‘benefits’ 83!

Remuneration®*? is not recognised as a ‘benefit’ for purposes of the LRA.%* Likewise,
commission which is part of an employee’s salary does not constitute a benefit.®** The
unilateral reduction of wages is ordinary contractual claims. This may be why
remuneration is excluded from what is interpreted as constituting a ‘benefit’. However,
distinguishing between remuneration and benefits is difficult to do and often results in
an artificial distinction.®* The definition of ‘remuneration’ as contained in the LRA is
sufficiently wide to also include wages, salaries and most benefits. It reads:

‘Remuneration means any payment in money or in kind made or owing to any person in return for that

person working for any other person, including the State, and remunerate has a corresponding
meaning.’®*

828 In Apollo Tyres South Africa (Pty) Ltd v CCMA & others [2013] 5 BLLR 434 (LAC) at para 20 the term

‘benefit’ for purposes of s 186(2) of the LRA is described as a term incapable of precise definition.
Steenkamp & others and Eskom Distribution Western Cape (2004) 25 ILJ 168 (CCMA) at 174.

Northern Cape Provincial Administration v Commissioner Hambidge NO & others (1999) 20 ILJ 1910 (LC) at
para 19. See also HOSPERSA & another v Northern Cape Provincial Administration (2000) 21 ILJ 1066 (LAC)
at para 90.

NUFAW obo Mgijima & others v Friedlein & Co (Pty) Ltd (2004) 25 ILJ 165.

‘Remuneration’ is defined in s 213 of the LRA and s 1 of the BCEA as ‘any payment in money or kind, or
both in money or kind, made or owing to any person in return for that person working for another
person, including the State.’

Grogan Employment Rights (2010) at 122. See also Schoeman v Samsung Electronics (Pty) Ltd (1997) 18 ILJ
1098 (LC) at 1102G — 1103A. For a summary opinions related to the meaning of ‘benefit’ see SA Chemical
Workers Union v Longmile/Unitred (1999) 20 ILJ 244 (CCMA) at 248 - 253. See also the recent decision in
Apollo Tyres South Africa (Pty) Ltd v CCMA & others [2013] 5 BLLR 434 (LAC).

Schoeman v Samsung Electronics (Pty) Ltd at 1102.

In Protekon (Pty) Ltd v CCMA & others (2005) 26 ILJ 1105 (LC) at paras 25 — 26 it was held that
remuneration and ‘benefits’ are not necessarily mutually exclusive. In Apollo Tyres South Africa (Pty) Ltd v
CCMA & others [2013] 5 BLLR 434 (LAC) at paras 25 - 26 the differentiation between wages and benefits is
also described as illaudable, artificial and unsustainable.

Section 213 of the LRA. ‘Remuneration is defined in similar terms in item 12.1 of the Code of Good
Practice for the Integration of Employment Equity into Human Resource Policies and Procedures, but here
it expressly stated that in respect of leave and notice payments and severance pay, the Determination
issued by the Minister i.t.o. s 35 of the BCEA should be consulted.
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What qualifies as a ‘benefit’ in law is unclear. Making a definite distinction between
benefits and remuneration is implausible.®*” Employers often structure employee’s
wages into packages that are taxed. A cash component is often used to substitute
benefits. This would be part of the employee’s salary. Benefits that are included in a
remuneration package contribute to employment costs. This makes distinguishing

between benefits and remuneration particularly problematic.?*®

In 2003 a schedule on the calculation of remuneration was issued.®* It determines that
for purposes of what should be considered as part of remuneration and what does not
qualify as remuneration. This schedule indicates that housing subsidies, car allowances,
the employer's contribution to medical aid and death benefit schemes and other
benefits, cash payments and payments in kind that are not specifically excluded form

part of an employee’s remuneration.

The schedule excludes payments made to a worker to enable him or her to work, such
as advances for the attainment of equipment, tools or transport, relocation,
entertainment and schooling allowances, tips and gifts, share incentive schemes and
any discretionary payments that are not related to an employee’s hours of work or

performance.?4

This schedule is intended to serve as a guideline when calculating remuneration.
Although it does not expressly indicate otherwise, it also does not provide that this list is
exhaustive. Therefore, it fails to provide a clear indication of what would constitute a

benefit.®*

837 .. . . . . .
It is in my view sounder to refer to the salary or wage which an employee receives as direct remuneration

and additional benefits such as medical aid contributions, leave and pension as indirect remuneration. See
Erasmus BJ, Strydom JW and Rudansky-Kloppers eds Introduction to Business Management 9" edn
(Oxford University Press Southern Africa (Pty) Ltd 2013) at 323 where reference is made to direct and
indirect compensation. Since ‘compensation’ refers also to one of the remedies provided for in s 194 of
the LRA, ‘remuneration’ is preferred to avoid potential confusion.

Le Roux PAK ‘Preserving the Status Quo in Economic Disputes’ Contemporary Labour Law Vol. 6 No. 11
June 1997 93 at 97. See also Grogan Employment Rights (2010) at 124.

Republic of South Africa ‘Schedule on the Calculation of Employee’s Remuneration in terms of s 35(5) of
the BCEA.” GG 24889 No. 691 (Published 23 May 2003).

Republic of South Africa ‘Schedule on the Calculation of Employee’s Remuneration in terms of s 35(5) of
the BCEA.

Grogan Employment Rights (2010) at 126.
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Section 186(1)(b) of the LRA and the remedies for unfair dismissal®** do not include a
monetary award for denied benefits during the course of a fixed term appointment.

Compensation awards are often not made retrospective to the date of the dismissal.?*®

From the discussion above it is evident that the courts are not certain what is included
under the definition of ‘benefit’ for purposes of the unfair labour practice provision.
Employers are not obliged to provide benefits to employees whether they are
indefinitely or temporarily appointed. As they are not required by legislation to provide
benefits, they rarely do. In 2012 only about 33 percent of all employees received
medical aid benefits from their employers.?** Fixed term employees are at a
disadvantage in proving a right to benefits, because they often need to rely upon a
reasonable expectation which the courts generally consider not to provide a right to

substantive benefits.

3.1.3 Unfair labour practice: Demotion

If a fixed term employee is appointed to do a particular job and the employer unilaterally
lowers him or her in rank, it may qualify as an unfair demotion. Fixed term employees

> and in terms of the unfair

are protected against unfair demotion at common law®
labour practice stipulation.?*® Demotion must be preceded by consultation and
counselling. The failure to do so has been held to constitute an unfair labour practice.?*’
However, if an employee unreasonably refuses to accept a demotion in circumstances

where such a demotion would have been reasonable, a demotion would be fair.8*

842 Sections 193 and 194 of the LRA. See the discussion under 3.5 in Ch 3.

In terms of s 193(1)(a) of the LRA re-instatement need not be made retrospective to the date of dismissal.
See Tshongweni v Ekurhuleni Metropolitan Municipality (2012) 33 ILJ 2847 at para 37.

Statistics South Africa ‘Quarterly Labour Force Survey, Quarter 2, 2012’ at xii accessed at
http://statssa.gov.za/ (12 March 2013).

See Piki v Development Action Group Inc (2002) 23 ILJ 609 (CCMA) at 615 and Egerton v Mangosuthu
Technikon [2002] 10 BALR 1047 (CCMA). See also Van Wyk v Albany Bakeries Ltd & others [2003] 12 BLLR
1274 (LC).

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 66. See also Van Wyk v Albany
Bakeries Ltd & others [2003] 12 BLLR 1274 (LC).

847 See Van Niekerk v Medicross Health Care Group (Pty) Ltd [1998] 8 BALR 1038 (CCMA). See also Van der
Riet v Leisurenet t/a Health & Racquet Clubs [1998] 5 BLLR 471 (LAC) and Salstaff obo Vrey v Datavia
[1999] 6 BALR 757 (IMSSA).

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 65.
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849 it was held that an administrative clerk who had

In Department of Justice v Wepener
consistently acted as a relief magistrate had been demoted after he was relieved of his
judicial function. But, this principle was not applied in the same way in Minister of
Justice & another v Bosch NO & others.?*° In this case a senior administrative clerk was
appointed on a month to month basis to act as an assistant magistrate. After acting as
such for five years, he was returned to his previous post as administrative clerk. The
fixed term employee referred a dispute alleging that he had been unfairly demoted. The
court held that the employer’s actions in relinquishing his functions as judiciary and
returning him to his old post amounted to the deprivation of the renewal of the fixed term

contract, but did not constitute a demotion.

The deduction that can be made is that generally fixed term employees who are
temporarily placed in higher positions would not be considered demoted when returned
to their original positions. This gives rise to a phenomenon which is relatively strange in
the South African labour law context. A fixed term employee would have to refer an
unfair dismissal dispute in terms of s 186(1)(b) of the LRA despite the fact that he or she

continues working for the employer.®>*

3.2 The weaknesses of s 186(1)(b) of the LRA

In order for the unfair dismissal provision in the LRA to apply to a fixed term employee,
he or she is required to prove the existence of a valid fixed term contract. This contract
must have terminated, or the final decision must have been taken that the contract
would not be renewed. The fixed term employee must have also harboured an
objectively reasonable expectation that his or her fixed term contract would be renewed.
The expectation must have been that the continued employment would be on the same

or at least similar terms as the previous engagement and the employer should have

849 Department of Justice v Wepener (2001) 22 1LJ 2082 (BCA) at paras 38 & 52.

Minister of Justice & another v Bosch NO & others (2006) 27 ILJ 166 (LC) at paras 21 - 25.

A fixed term employee would also be able to refer a dispute based on s 186(1)(b) of the LRA while he or
she is still employed by the employer if for instance he or she is indefinitely employed and then also
offered a fixed term contract. Such fixed term employment would then supplement the office already
filled. Since the employment relationship will continue after the period of the fixed term appointment,
the fixed term employee could under certain circumstances claim a reasonable expectation of
continuation of employment on the same or similar terms. Ackerman & another and United Cricket Board
of SA (2004) 25 1LJ 353 (CCMA) at paras 27 & 41.
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failed to give effect to the fixed term employee’s expectations. Only then can a fixed
term employee claim to have been dismissed for purposes of the LRA’s application. And
even after all this has been proven it does not necessarily mean that the dismissal was
necessarily unfair.®®> These aspects are elaborated on below with reference to case law

in point.

3.2.1 The onus of proof

In the absence of a dismissal, the CCMA would not have jurisdiction in terms of the LRA
to hear an unfair dismissal dispute referred to it in terms of s 186(1)(b) of the LRA.®*® In
Asara Wine Estate & Hotel (Pty) Ltd v Van Rooyen & others®* it was held that the
guestion concerning reasonable expectation of renewal of a fixed term contract in terms
of the LRA is essentially a jurisdictional issue. In SA Rugby Players Association &
others v SA Rugby (Pty) Ltd & others®”® it was decided that determining whether or not
a dismissal had occurred in terms of s 186(1)(b) of the LRA is required to establish

whether the CCMA has jurisdiction to entertain the dispute at all.

If an employee is appointed until the occurrence of a specific event or the completion of
a particular job, the employer bears the onus of proving that the event occurred or the
task was completed.®*® However, the LC seems to be reluctant to decide on whether or
not a project was actually completed. In National Union of Metalworkers of SA & others
v SA Five Engineering (Pty) Ltd®®’ for instance, the court was not prepared to second-
guess the employer’s business decisions. In this case, the contracts were supposed to
terminate upon completion of the work. The court held that they had been terminated

fairly since it did not wish to interfere in the employer’s decision that the project had

82 See generally Grogan John Adv ‘Dashed expectations Limiting the scope of section 186(1)(b)’. Vol. 28 No. 2

Employment Law Journal.

Section 191 of the LRA. Before the CCMA would have jurisdiction to entertain a dismissal dispute in terms
of s 186(1)(b) of the LRA, it would need to be established whether a dismissal has occurred. See Solid
Doors (Pty) Ltd v Commissioner Theron & others (2004) 25 ILJ 2337 at para 29 in this regard. Even though
this case dealt with a constructive dismissal and not one in terms of s 186(1)(b) it is relevant in as far as
this jurisdictional aspect is concerned.

Asara Wine Estate & Hotel (Pty) Ltd v Van Rooyen & others [2011] ZALCCT 21 at para 13.

SA Rugby Players Association & others v SA Rugby (Pty) Ltd & others (2008) 29 ILJ 2218 (LAC) at paras 39 —
41.

Grogan Employment Rights (2010) at 62.

See in general National Union of Metalworkers of SA & others v SA Five Engineering (Pty) Ltd (2007) 28 ILJ
1290 (LC).
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come to an end. This opens the door to termination of certain fixed term contracts

without notice for arbitrary reasons.

The general rule is that the fixed term employee who claims to have been dismissed
bears the onus to prove that a reasonable expectation of renewal existed.®® The
burden of proof in cases in terms of s 186(1)(b) of the LRA weighs heavily on the fixed
term employee. In order to establish the existence of a dismissal he or she is required to
prove that an expectation of renewal existed and that such an expectation was
reasonable.?® The requirement of proof of a reasonable expectation before a fixed term
employee would be eligible to claim based on unfair dismissal is quite unique. Although,
in some countries fixed term employees are completely excluded from the unfair

% in other countries immediate access to unfair dismissal

dismissal protection,®
remedies are provided. In England, the legislation determines that not renewing a fixed
term contract upon termination of the term or the occurrence of the agreed upon event,
constitutes a dismissal. The employer is required to prove that the decision not to renew
the contract was fair and reasonable and that reasonable consultation preceded the

decision not to renew the fixed term contract.8*

It will also constitute a dismissal if the fixed term contract is terminated by notice prior to
the time established for the termination of the contract or if the fixed term employee
resigns due to a material breach of the contract by the employer. If, upon termination, a
fixed term employee has worked for the employer for one year or longer, he or she is
entitled to refer an unfair dismissal to an employment tribunal. An automatically unfair
dismissal is not subject to any qualification period.?%> The reason for the adoption of this

mechanism is to prevent the practice by employers to employ large sections of their

88 Section 192 of the LRA. Grogan John Dismissal, Discrimination & Unfair Labour Practices (Juta 2005) at 46

- 51. See also University of the Western Cape & others v MEC of Executive Committee for Health & Social
Services & others (1998) 19 ILU 1083 (C) at 1091 — 1092 and Alvillar v National Union of Mineworkers
(1999) 20 ILJ 419 (CCMA). See also Ferrant v Key Delta (1993) 14 ILJ 464 (IC). University of Cape Town v
Auf der Heyde (2001) 22 ILJ 2647 (LAC) at para 21. See also Vorster v Rednave Enterprises CC t/a Cash
Converters Queenswood at 416.

Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood at para 17.

See the discussion in Ch 6 under 6.4.2.

Section 95(1)(b) of the Employment Rights Act of 1996. See also Cohen Tamara ‘When Common Law and
Labour Law Collide — Some Problems Arising out of the Termination of Fixed-term Contracts’ at 41 — 42.
See for instance Thames Television Ltd v Wallis [1979] IRLR 136 EAT.
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workforce on a fixed term basis in order to avoid obligations in terms of labour

legislation.?®®

In England, upon the expiry of the fixed term contract a fixed term employee is for
instance automatically entitled to the unfair dismissal protection in terms of the
Employment Rights Act of 1996. The employer, on referral of a dispute for non-renewal
of a fixed term contract, is required to prove that there was a fair reason for the decision
not to renew the contract and the procedure followed to terminate the contract was

fair.8%4

In order to establish whether or not an expectation is a reasonable expectation as
envisaged in s 186(1)(b) of the LRA, the court has to conduct a two-stage enquiry. In

85 the Labour Appeal Court stated that when

University of Cape Town v Auf der Heyde
deciding whether or not a fixed term employee had a reasonable expectation, the initial
enquiry relates to whether he or she believed that his or her contract would be renewed
or converted into an indefinite one. This is a question of fact. The next question would
be whether or not such an expectation was reasonable under the particular
circumstances. The second stage entails an objective test.®®

In assessing whether a subjective expectation is reasonable, factors such as a person’s
intelligence, experience or qualifications may play a role. In Avgold-Target Division v
CCMA & others®®’ Basson J, for instance, was reluctant to accept that the employee
considered himself as being permanently appointed because he was a qualified
attorney. In the commissioner’s view he should have, for this reason, understood the
temporary nature of a fixed term contract.®®®

The principles of reasonableness and fairness in relation to the surrounding

circumstances are important factors to consider in determining the fate of an aggrieved

863 Lewis & Sargeant with Schwab Employment Law: The Essentials 11" edn (HR-Inform 2010) at 441.

Section 95(1)(d) of the Employment Rights Act of 1996.

865 University of Cape Town v Auf der Heyde (2001) 22 IL) 2647 (LAC) at para 21.
866 Bronn v University of Cape Town (1999) 20 ILJ 951 (CCMA) at 957 - 958.

867 Avgold-Target Division v CCMA & others (2010) 31 ILJ 924 (LC).

808 Avgold-Target Division v CCMA & others at para 27.
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869

fixed term employee.”™ Whether or not he or she can establish a claim of renewal is

dependent there upon.?™

After this initial phase, the evidentiary burden shifts from the employee to the employer.
The employer may then either raise a defence from the wording of s 186(1)(b) of the
LRA to indicate that the provision does not cover the particular claimant, or provide
some other justification which may render the termination of the employment

relationship fair.

Where a fixed term contract comes to an end through operation of law and not due to
other reasons, the obligations of the employer to have a fair reason for the termination

871 |f there are other reasons for the termination

or to follow a fair procedure do not arise.
of a fixed term employee’s employment, the dismissal must be for a legitimate reason

and be procedurally fair.8"

There is no legislative provision pertaining to the provision of reasons for dismissal.
However, the common law implies an obligation to provide a reason prior to termination
of any employee’s services in the premise of reasonable expectation. In SACTWU v

Mediterranean Woollen Mills®”

the fixed term employees were appointed for thee
months. The employer indicated that their service during this period would determine
whether or not they would be re-employed. At the end of the three month period the
fixed term employees who had performed well were offered re-employment. The
contracts of the other fixed term employees, whose work had been unsatisfactory, were
not renewed. The Supreme Court of Appeal in confirming the decisions of both the
Industrial Court and the Labour Appeal Court held that the employees whose contracts
were not renewed had not been informed of the reasons for rejecting them, nor afforded
the opportunity to be heard. Although the reason for termination was not that their
contracts had simply lapsed, they were never informed of the actual reason. This was

held to have been unfair.8*

869 Dierks v University of South Africa at 1246F — H. See also Olivier ‘Legal Constraints on the Termination of

Fixed Term Contracts of Employment: An Enquiry into Recent Developments’ at 1030.

Ferodo (Pty) Ltd v De Ruite (1993) 14 ILJ 974 (LAC) at 981C - G.

Mediterranean Woollen Mills (Pty) Ltd v SACTWU (LAC) at para 25.

Mediterranean Woollen Mills (Pty) Ltd v SACTWU (LAC) at para 26.

SACTWU v Mediterranean Woollen Mills (LC) (1995) 16 ILJ 366 (LC).

Mediterranean Woollen Mills (Pty) Ltd v SACTWU (LAC) at para 35. See also Cremark a Division of Triple P-
Chemical Ventures (Pty) Ltd v SA Chemical Workers Union & others (1994) 15 ILJ 289 (LAC) at 293D - E.

870
871
872
873
874

131



In Dierks v University of South Africa®”®

the employer agreed that if the LC should find
that a reasonable expectation had been created, the fixed term employee’s dismissal
would have been unfair since it had relied solely on the expiry of the fixed term contract
for termination. Consequently, no dismissal procedures for purposes of the LRA had
been followed. Likewise, there was no other reason for the termination of the

employment as envisaged in s 188 of the LRA.%°

An employer cannot rely on the fact that the term of the fixed term contract has lapsed.
But, it would seem as if the other reasons would usually already be taken into account
in the assessment of whether or not a fixed term employee could have a reasonable
expectation of continuance of his or her employment.®”” In Van Biljon v Bloemfontein

Transitional Local Council®’®

the commissioner observed that the employer needs to
prove the existence of another reason for the termination of the contract and the

fairness of relying on that reason.

To be fair, the dismissal must be substantiated by a fair reason relating to the
employee’s conduct, capacity or the employer’s operational requirements and a fair
procedure must have been followed.?”® In the English case of W Devis & Sons Ltd v
Atkins®® the House of Lords was required to decide whether or not an employer should
be allowed to rely upon facts that were unknown to it at the time of dismissal as a
reason for the dismissal. Viscount Dilhorne decided that regard cannot be had to
matters of which an employer was unaware at the time of dismissal and therefore could
not have formed part of the reason for the dismissal.®®! Similarly, in Nelson v BBC®®?
Roskill LJ held that once an employer has identified a reason for the dismissal, it cannot
later assert that the dismissal was effected for another reason.®®?

875 Dierks v University of South Africa (1999) 20 ILJ 1227.

Dierks v University of South Africa at 1230E.

Misconduct committed by the employee and the employer’s operational reasons are for instance
considered as factors militating against the creation of a reasonable expectation. See the discussion under
2.3in Ch 3.

Van Biljon v Bloemfontein Transitional. Local Council. (1999) 20 ILJ 2481 (CCMA) at 2483.

Olivier ‘Legal Constraints on the Termination of Fixed-Term Contracts of Employment: An Enquiry into
Recent Developments’ at 1029.

W Devis & Sons Ltd v Atkins [1977] AC 931.

W Devis & Sons Ltd v Atkins at 952.

Nelson v BBC [1977] 1 ICR 649.

Nelson v BBC at 657.
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The same principle should apply in South Africa. If an employer did not have a fair
reason to dismiss the fixed term employee in the first place, it should not be permitted to
find another reason after the fact. Even if ‘another reason’ (i.e. not that the fixed term
contract had simply lapsed) could be raised, an employer would still need to prove that
the proper procedure as prescribed in the Code of Good Practice: Dismissal in respect
of the particular type of dismissal had been adhered to. If the employer had relied upon
the lapse of the agreement, the probability is that the prescribed procedure would not

have been followed rendering the dismissal unfair.

This evidences a clear problem in the dispute resolution system applicable to fixed term
employees. Little attention has been paid to providing guidelines to employers to ensure
that fixed term employees are not unfairly dismissed. Appropriate guidelines for
substantive and procedural fairness of dismissal of fixed term employees have not been
provided in the Code of Good Practice: Dismissal. Employers are often ignorant of
procedural measures that they are required to follow until they are published and
become generally enforceable.®®* The Code of Good Practice: Dismissal has never
included stipulations pertaining to dismissal of atypical employees, thus creating a
loophole for employers.

The Code of Good Practice: Dismissal seems to be lacking specific reference to this
type of dismissal where it is clearly necessary. Since employers use the Code of Good
Practice: Dismissal as a guideline for employment policies, it would have been very
useful to include a specific procedure to follow in case of termination of fixed term
contracts of employment against which the CCMA could test the fairness of the

dismissal.

3.2.2 The cause for an automatically unfair dismissal must be the
proximate or only reason

If a fixed term employee claims that the dismissal was automatically unfair, he or she
will have to produce sufficient evidence to prove a credible possibility that one of the

circumstances envisaged in s 187 of the LRA had occurred. If more than one possible

884 Bhorat & Cheadle ‘Labour Reform in South Africa: Measuring Regulation and a Synthesis of Policy

Suggestions’ at 38.
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reason existed for the dismissal, the court will have to determine whether one of these

circumstances was the ‘dominant’ or ‘more likely’ reason for the dismissal.?®

The matter of Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood®®®

serves as an example. In this case, the fixed term employee claimed to have been
dismissed for reasons related to her pregnancy after having worked a three months’
probation period.®®" She alleged that a reasonable expectation of permanent
appointment had been created by the employer. The fixed term employee claimed that
an automatically unfair dismissal had occurred as the employer had discriminated
against her, based on the fact that she is female and/or pregnant. The matter was
referred to the LC for adjudication. The court held that the employee had successfully
proven that she had a reasonable expectation of renewal based on a promise that she
would be considered for permanent appointment after a three month probation period.
Consequently, it was held that the employee had been dismissed.®®

However, the court held that the employee had failed to prove that her pregnancy was
the primary reason for the dismissal. The last renewal had been affected while the
employer had been fuly aware of her pregnancy.®®® The fixed term employee's
contention that she had been dismissed on the basis of her sex was rejected since the
employer had, in the past, employed numerous women including pregnant women.?%
As the reason for the dismissal was not held to have been related to a ground listed in s
187 of the LRA, the matter was referred back for arbitration to the CCMA to decide on

the fairness of the dismissal.®*

The effect of the referral back to the Commission to decide on the fairness is a delay in
the finalisation of the matter. It is apparent that automatically unfair dismissal matters

also bring about more technical and legal considerations than ordinary dismissals do.

88> Kroukam v SA Airlink (Pty) Ltd (2005) 26 1LJ 2153 (LAC) at para 29. Wallace v Du Toit [2006] 8 BLLR 757 (LC)

at paras 5 & 16.

Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood (2009) 30 ILJ 407 (LC).
Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood at 410E and 422A — 423G.
Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood at 420D.

Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood at 423G — 424A.

Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood at 424C —E.

Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood at 424F.
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3.2.3 Factors considered in establishing whether or not a reasonable
expectation was created

Factors indicative of and negating from the existence of a reasonable expectation for
purposes of s 186(1)(b) of the LRA may be deduced from circumstances arising
throughout the course of employment. What factors are considered in establishing the
existence of a reasonable expectation is closely connected to the facts of each matter.
Some of the factors to take into account in assessing whether an expectation of renewal
of a fixed term contract was present are enunciated in Dierks v University of South

Africa®® by Oosthuizen AJ. These factors include

‘all the surrounding circumstances, the significance, or otherwise of the contractual stipulation,
agreements, undertakings by the employer, or practice or custom in regard to renewal or re-
employment, the availability of the post, the purpose of or reason for concluding the fixed term
contract, inconsistent conduct, failure to give reasonable notice, and (sic) nature of employer's

business.’

In SA Rugby (Pty) Ltd v CCMA & others®®® Gering AJ considered the express terms of
the contract, the nature of the employment, the reason for the initial conclusion of a

fixed term appointment and failure to give reasonable notice of non-renewal of the

k,896

contract.®®* The necessity of the work, ®the availability of wor the availability of

money to remunerate the employee for his or her services, past performance in terms of

897

the fixed term contract, previous renewals™" and representations made by the employer

or its authorised agents have also been included as factors to take into account.®®®

The written provisions of the contract play an important part in the evaluation of the
existence of a reasonable expectation, but are not decisive. The totality of the evidence

892 Dierks v University of South Africa at para 17.

SA Rugby (Pty) Ltd v CCMA & others (2006) 27 ILJ 1041 (LC) at 1042.

Grogan Workplace Law (2009) at 150. See also SA Rugby (Pty) Ltd v CCMA & others (2006) 27 ILJ 1041 (LC)
at 1042B - C and Truter v Mechem: A Division of Denel (Pty) Ltd (1997) 18 ILJ 803 (CCMA) at para 46. See
also in general Ranchod v University of Limpopo (2007) 28 ILJ 1174 (CCMA), Fuhri v Anglo Building
Tshwane (Pty) Ltd [2007] 1 BALR 25 (CCMA) and Gila v Kwikhot (Pty) Ltd [2007] 8 BALR 681 (MEIBC).

89> See FGWU & others v Letabakop Farms (Pty) Ltd (1995) 16 1L 4; [1996] BLLR 23 (IC) at 30F and Zank v
Natal Fire Protection Association at 116D.

See for instance Bottger and Ben Nomoyi Film & Video CC [1997] 5 BLLR 621 (CCMA) at 624 where the
employee was held to be unfairly retrenched since the employer failed to prove that the work the fixed
term employee was appointed for was completed.

The fact that a fixed term contract has been renewed is not in itself indicative of a reasonable expectation
of renewal. A repeated renewal probably proportionately increases the conception of the creation of a
reasonable expectation. Grogan Workplace Law (2009) at 150. See also Olivier ‘Legal Constraints on the
Termination of Fixed-Term Contracts of Employment: An Enquiry into Recent Developments’ at 1027.
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together with the surrounding circumstances should be considered even if a contractual

provision expressly excludes an expectation.?®

In Scholtz & others and Bantony
Trading CC t/a Dynamic Labour Brokers & Placement Consultants®® it was held that
contractual agreements and legal principles must be considered, but that the conduct
between the parties and other surrounding circumstances should also be taken into

account.

In some cases, the courts have excluded the possibility that a reasonable expectation
could have existed because of factors that seem to obstruct the contention. As all
surrounding circumstances and the facts of each particular matter are considered, it is
impossible to provide a complete list of circumstances which the court would consider
as creating or negating a reasonable expectation of renewal. Some of the factors that
the courts have considered either as supporting or detracting from a reasonable
expectation for purposes of s 186(1)(b) of the LRA are briefly discussed below.

3.23.1 Express terms barring the possibility of a reasonable expectation

Employers are not permitted to contract out of their legislative obligations.*** In terms of
the LRA employers and employees are prohibited from coming to an agreement which
has the effect of limiting an employee's statutory rights.?®? Limitation of an employee's
right to protection against unfair dismissal conflicts with applicable case law and falls
foul of their fundamental right to fair labour practices.®®® The question arises as to
whether or not it is possible for an employer to exclude the possibility of a reasonable
expectation or avoid unfair dismissal claims in terms of s 186(1)(b) of the LRA by
reaching an agreement with the fixed term employee to such effect upon his or her

appointment.

8%8 King Sabata Dalinyebo Municipality v CCMA & others (2005) 26 ILJ 474 (LC) at paras 4 - 6.

Mediterranean Woollen Mills (Pty) Ltd v SA Clothing & Textile Workers Union 19 IL) 731 (SCA) at 733 — 734.
See also Dierks v University of South Africa (1999) 20 ILJ 1227 at para 161 and Zank v Natal Fire Protection
Association at para 20.

Scholtz & others and Bantony Trading CC t/a Dynamic Labour Brokers & Placement Consultants (2002) 23
ILJ 1631 (CCMA) at 1639 - 1640.

%0t The Labour Court in Mahlamu v CCMA & others (2011) 32 ILJ 1122 (LC) at paras 21 — 22 decided that it is
impermissible for parties in a labour relationship to contract out of the rights that are entrenched in the
legislation. In Denel (Pty) Ltd v Gerber (2005) 26 ILJ 1256 (LAC) at para 61 the Labour Appeal Court held
that it is impermissible for contracting parties in an employment relationship to contract out of the LRA
and the benefits which the legislation intends to provide to employees.

Sections 4 & 5 of the LRA.
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In the SA Post Office v Mampeule®® the LC and the LAC held that contracts providing
for automatic termination conflict with the objects of the LRA.*® Such contracts cannot
be relied upon by employers when employees allege that they have been dismissed. A
clause that has the effect of excluding the possibility of a reasonable expectation of

renewal could be contra bonos mores and declared unenforceable.®®®

3.23.2 Public policy

Normally constitutional challenges to contractual terms will raise the question whether
or not the disputed provisions are contrary to public policy. Public policy is a reflection of
the community’s legal convictions. The content of public policy is not always simple to
establish. But, the values that underlie the Constitution provide useful guidance. A
contractual term which infringes on a constitutional right will be against public policy and

unenforceable even though the parties had consented to it.%%’

When interpreting and
applying the statutory unfair dismissal protection, presiding officers are not bound by
contractual constraints which may have been reached by the parties if the terms of the
agreements are such that they conflict with the rights as contained in the Bill of

Rights.%®

Abuse of fixed term contracts to avoid legal obligations will not be tolerated even if there
IS apparent consensus between the parties on termination. In Sasfin (Pty) Ltd v

Beukes®®

the court held that if a court refuses to enforce a legally binding contract, it
ultimately does so according to the dictates of public policy. The court however
specified that it would not readily declare a contractual provision void for reasons of it

being contrary to public policy.”*® In Barkhuizen v Napier®™ the court held that if a

%03 SA Post Office Ltd v Mampeule (2009) 30 ILJ 664 (LC) at paras 45 - 46. See also Igbo v Johnson Mathey

Chemicals Ltd [1986] IRLR 215 (CA).

SA Post Office v Mampeule [2009] 8 BLLR 792 (LC) at para 46 and SA Post Office v Khutso Mampeule LAC
Case no. JA29/09 (unreported) at paras 5 & 23.

See also Chillibush Communications (Pty) Ltd v Johnston NO & others (2010) 31 ILJ 1358 (LC) at 1360G - |
where this view is supported with reference to ss 5(2)(b) and 5(4) of the LRA. See also SA Post Office v
Khutso Mampeule LAC Case no. JA29/09 (unreported) at para 22.

Magna Alloys & Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) at paras 27 — 30. In this case the court
considered when a restraint of trade clause in an employment contract is unreasonable and consequently
contrary to public policy.

Barkhuizen v Napier [2007] 7 BCLR 691 (CC) at paras 29 - 30.

Simon Nape and INTCS Corporate Solutions (Pty) Ltd Labour Court Case No. JR617/07 at para 66.

Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) at 8F & 9.

Sasfin (Pty) Ltd v Beukes at 9B - C. See also Jajbhay v Cassiem 1939 AD 537 at 558.

Barkhuizen v Napier [2007] 7 BCLR 691 (CC).
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provision contained in a contract conflicts with the Constitution, the court may declare it
»912

void or unenforceable for being contrary to public policy.
In my opinion, an express term denying a fixed term employee statutory employment
rights would fall foul of the restrictions contained in the legislation concerning
contracting out of statutory obligations. To exclude the possibility of a reasonable
expectation in an employment contract and to enforce such exclusion would be contrary
to public policy. This would constitute a harsh and improper restriction on a fixed term

employee’s right to participate freely in the economy.*®

d®* it was held

In Vorster v Rednave enterprises CC t/a Cash Converters Queenswoo
by Basson J that despite the inclusion of a clause excluding the possibility of a
reasonable expectation, the court is required to consider all the surrounding
circumstances in order to determine whether or not an expectation had been created.
Likewise in SA Rugby (Pty) Ltd v CCMA®® the LC held that a reasonable expectation
can be present despite the inclusion of a provision that the employee fully understands

that there can be no expectation of renewal of the particular fixed term contract.**®

In Mediterranean Woollen Mills (Pty) Ltd v SA Clothing and Textile Workers Union®*’ a
clause was included in the employee’s contract of employment excluding the possibility
of a reasonable expectation for the renewal of the fixed term contract. The LC held that
despite the inclusion of such words in a contract, a reasonable expectation could arise
during employment if assurances were made by the employer that the fixed term
contract would be renewed either on a temporary or on an indefinite basis.

o2 Barkhuizen v Napier at para 29. See also Fose v Minister of Safety & Security 1997 (3) SA 786 (CC) at para

94 where Kriegler J held that because the Constitution is the supreme law of the country (s 2 of the
Constitution) any conduct which is unconstitutional is null and void.

Section 22 of the Constitution reads: ‘Every citizen has the right to choose their trade, occupation and
profession freely.” See Botha (now Griesel) v Finanscredit (Pty) Ltd 1989 (3) SA 773 at paras 18 - 24 where
the limitation of contractual freedom through public policy is considered. It should be noted that this case
dealt with a clause in a suretyship contract. However, the principle applies to contracts in general.
Deciding whether or not a specific restriction would be in the public interest is a policy decision to be
determined by the courts after consideration of all the facts. See S v Dlamini 1999 (4) SA 623 (CC) at para
55 in this regard.

Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood (2009) 30 ILJ 407 (LC) at 4181 — 419B.
SA Rugby (Pty) Ltd v CCMA & others (2006) 27 ILJ 1041 (LC).

SA Rugby (Pty) Ltd v CCMA & others at para 13.

v Mediterranean Woollen Mills (Pty) Ltd v SACTWU (1998) 19 ILJ 731 (SCA) at 733 - 734.
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Therefore, a stipulation barring the possibility that a fixed term employee could have a
reasonable expectation of renewal of his or her contract, does not exclude the
possibility of the creation of a reasonable expectation or subsequent renewals of the

fixed term contract.®®

However, it is evident from several cases that the wording of a contract and the fact that
the fixed term employee understands that the working arrangement is temporary®*®
plays an important mitigating role in the creation of a reasonable expectation. A clause
excluding the possibility of an expectation of renewal carries considerable weight. The
terms of the agreement are an important indication of what the contracting parties
intended in relation to the termination of the employment relationship. By signing fixed
term contracts the employees should be aware of the fact that they are not permanent

employees.’®

In Swart and Department of Justice®?

it was held that repeated renewals could be the
basis of a claim of reasonable expectation of renewal, but not if the contractual terms

are clear that the parties intended that the contract would terminate on a specific date.

In Malinga & others and Pro-Al Engineering CC%? fixed term employees were appointed
to repair equipment. Their appointments were dependent upon successful tenders from
Pro—Al Engineering CC. For each contract awarded to Pro-Al Engineering, the employer
would employ the fixed term employees. After signing a number of fixed term contracts,
the employees objected to signing any further fixed term contracts as they wanted
permanent employment. But, they continued signing fixed term contracts on their trade

o1 In SA Rugby Players Association obo Bands & others and SA Rugby (Pty) Ltd (2005) 26 ILJ 176 (CCMA) at
177A - E and in Yebe and University of KwaZulu-Natal (Durban) (2007) 28 ILJ 490 (CCMA) at paras 59 — 60,
78 & 83 the commissioners found a legitimate expectation of renewal of a fixed term contract was
present despite the inclusion of such a term in the contract. In Mediterranean Woollen Mills (Pty) Ltd v SA
Clothing & Textile Workers Union (1998) 19 ILJ 731 (SCA) at 733 - 734 it was held that, despite the wording
of the fixed term contract to the effect that employees were to have no expectation of renewal, it was
possible for the employees’ contracts to not only be renewed, but to be converted into permanent
appointments. See also Dierks v University of South Africa at 1246F and 1250, SA Rugby (Pty) Ltd v CCMA
& others (2006) ILJ 1041 (LC) at para 13 and Vorster v Rednave Enterprises CC t/a Cash Converters
Queenswood at 418] —419B.

Even in the absence of a written contract, if an employee understands that the employment is temporary,
this would exclude a claim that he or she believed that the employment was permanent. See Cloud
Hamandawana and Dispute Resolution Centre & others Case no. C649/2012 (5 November 2013) at paras
16 & 18.

920 SARPA obo Bands & others v SA Rugby (Pty) Ltd (2005) 26 ILJ 176 (CCMA) at 184. See also Foster v Stewart
Scott Inc (1997) 18 ILJ 367 (LAC) at 372 and Malandoh v SABC (1997) 18 ILJ 544 (LC) at 547.

See for instance Swart and Department of Justice (2003) 24 ILJ 1049 at para 13.
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union’s insistence. When Pro-Al Engineering CC’s tender was unsuccessful, the fixed
term employees’ employment was terminated. They referred a dispute claiming that
they had a reasonable expectation of renewal of their fixed term contracts and were

unfairly dismissed.

The arbitrator rejected the contention that a reasonable expectation existed based on
the fact that the fixed term employees had been aware of the temporary nature of the
fixed term contracts they had entered into. It was further decided that even if they had
been initially employed without fixed term contracts, the employment relationship had
changed the moment they signed the first fixed term contract. Accordingly, they should
have lodged a dispute regarding the change if they were unhappy about it prior to
signing the first fixed term contract. Since there was no evidence supporting the claim
that the employer had created a reasonable expectation of renewal of the final fixed
term contracts concluded between the parties, it was held that the fixed term employees

had not been dismissed.?

In Kgaile and Senforce Security Services %%

a fixed term employee claimed that he had
been unfairly retrenched. The employer alleged that the fixed term contract had simply
expired.’® The fixed term employee contended that somebody had indicated to him that
his contract would be renewed.?”® The commissioner rejected this vague contention
since the fixed term contract which the fixed term employee had willingly signed was
clear regarding the termination date and also included a stipulation that there could be
no expectation of renewal. Accordingly, the fixed term employee was held not to have

been dismissed.%?’

928 three fixed term

In Tshabalala & others v Sirius Risk Management t/a Court Security
employees claimed to have been unfairly retrenched. The fixed term employees
contended that the employer had failed to abide by its policy in terminating their
employment. They conceded that they had received a letter of appointment which

clearly indicated that they were appointed on a fixed term basis. Two of the three fixed

922 Malinga & others and Pro-Al Engineering CC (2003) 24 ILJ 2030 (BCA) (Tokiso).

Malinga & others and Pro-Al Engineering CC at 2034.

Kgaile and Senforce Security Services [2010] 12 BALR 1262 (CCMA).

Kgaile and Senforce Security Services at paras 6 & 8.

Kgaile and Senforce Security Services at paras 23 - 25.

Kgaile and Senforce Security Services at para 30.

Tshabalala & others v Sirius Risk Management t/a Court Security GAJB25208-06 accessed at
www.ccma.org.za/UploadedMedia/SELECTED%20AWARDS (18 October 2013).
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term employees alleged that their employment was terminated because they had
lodged grievances against the employer. The other contended that he had been
selectively dismissed as the employer had failed to apply the ‘last in, first out’- principle.
The commissioner held that the applicants understood the contents of the letter of
appointment and that they had voluntarily signed it. Consequently it was held that the

fixed term employees had not been dismissed.

If a fixed term employee signs a contract voluntarily, knowing that it means that he or
she is only temporarily engaged it would therefore be a strong indication that he or she
did not expect continuation of the employment relationship. However, it has also been
held that even if a fixed term employee does not understand the content of the contract
that he or she had agreed to, even if it was unsigned, it would still have a binding

effect.9%°

In Foster v Stewart Scott Inc®* Froneman J held that it is unnecessary for the employer
to prove that the fixed term employee understood the terms of the agreement and that
the contract was of a temporary nature. The fact that the complete contract was signed
is sufficient to hold the fixed term employee bound to the agreement. In Dladla and On-
Time Labour Hire CC & another®! the fixed term employee claimed that he did not
understand the terms of the contract which he had signed. This contention was likewise
rejected based on the maxim caveat subscriptor.®*? In the absence of an indication of
duress or undue influence, the fixed term contract is considered to be binding if it is
signed by the fixed term employee.?*® But, in Hlatswayo and Kwadukuza Municipality®**
it was held that if the terms of the fixed term contract is never explained or made known

5

to the employees® and they do not sign a complete contract while working on a

929 Cloud Hamandawana and Dispute Resolution Centre & others Case no. C649/2012 (5 November 2013) at

paras 3.2 & 18.

Foster v Stewart Scott Inc at 372.

31 Dladla and On-Time Labour Hire CC & another (2006) 27 ILJ 216 (BCA).

32 Caveat Subscriptor (Latin) means ‘let the signer beware’. It is a tacit warning to someone entering into a
contract that in the absence of an express exclusion in the agreement, he or she is liable for all ensuing
consequences and obligations. It is the responsibility of the signatory to ensure that he or she is informed
of the information as contained in the contract before entering into the agreement.” US Legal Definitions
accessed at http://definitions.uslegal.com/c/caveat-subscriptor/ (12 March 2013).

Dladla and On-Time Labour Hire CC & another at 218 & 221.

Hlatswayo and Kwadukuza Municipality (2012) 33 ILJ 2721 (BCA).

Hlatswayo and Kwadukuza Municipality at paras 4.3.4 & 4.3.7.
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936

continuous and ongoing basis for an extended period of time,”” the contract would not

be viewed as one which is temporary.®®’

3.2.3.3 Express term providing for renegotiation of contractual terms

A clause enabling renegotiation of a fixed term contract will not be viewed as a ground
for a claim based on a reasonable expectation of renewal of a fixed term contract. In SA
Bank of Athens Ltd v Cilliers NO & others®® a fixed term employee claimed that the
employer had created a reasonable expectation that his contract would be renewed. He
argued that a clause providing for renegotiation included in the contract lead to the
creation of the expectation. The employer indicated that the employee’s conduct (he
had acted in direct conflict with the employer’s interests) was the reason why the
contract had not been renegotiated. On review to the LC per Leeuw AJ commented that
a clause in a contract providing that the parties will renegotiate the agreement is
unenforceable.®*® He opined that renegotiation of terms of a contract is discretionary.
Such a clause would enable either of the parties to initiate renegotiation of the terms of
the agreement.®® The Court held further that the fixed term employee in casu was
aware of the fact that the employer would not be interested in appointing someone who
they could not trust.®** Accordingly a reasonable expectation of renewal could not have

existed and the fixed term contract had simply terminated through effluxion of time.

Therefore fixed term employees would not be able to rely upon a contractual term to the
effect that continued employment may be negotiated or even claim to expect that such
renegotiation is enforceable on the basis of s 186(1)(b) of the LRA. However, in
Masakhane Security Services (Pty) Limited v University of Fort Hare®*? Tshiki J granted
an order declaring the employer’s refusal to consider extending the contract of service
with the applicant unlawful.®*®* The employment contract in this case included a clause

to the effect that the appointment could be renewed for another two years.>** After the

236 Hlatswayo and Kwadukuza Municipality at para 5.2.6.

Hlatswayo and Kwadukuza Municipality at paras 5.3.2 & 6.

%8 SA Bank of Athens Ltd v Cillier NO & others (2009) 30 ILJ 197 (LC).

%39 SA Bank of Athens Ltd v Cillier NO & others 202H — ).

SA Bank of Athens Ltd v Cillier NO & others 203A - C.

SA Bank of Athens Ltd v Cillier NO & others 203 - 204.

Masakhane Security Services (Pty) Limited v University of Fort Hare [2013] JOL 30260 (ECB).
Masakhane Security Services (Pty) Limited v University of Fort Hare at para 3.

Masakhane Security Services (Pty) Limited v University of Fort Hare at para 8.

937

940
941
942
943
944

142


http://www.mylexisnexis.co.za/calink.dll?x=vlvxpn12mcpr1xvr403y3

first year of service it became evident to the employee that the employer was not
considering renewing the contract. In the court’s view the clause rendering the contract
renewable for another two years created a legitimate expectation in the employee’s
mind that his employment would be extended.®* Despite the fact that the renewability of
a fixed term contract is also discretionary, it would seem as if the inclusion of a clause
rendering the contract renewable would be more conducive to a finding that the
employer had created an expectation of continued employment.

3.234 The reasons for appointing employees on fixed term contracts

Why an employee had initially been appointed in terms of a fixed term contract may be
very significant in determining whether or not an employer had created a reasonable
expectation of continuance of employment.**® Employers are not prevented in terms of
the legislation from entering into fixed term contracts for illegitimate reasons until and

unless non-renewal thereof is found to constitute an unfair dismissal.

South African employers are not permitted to abuse fixed term contracts in order to
avoid their statutory obligations. In Mafike and Kwikot (Pty) Ltd**’ an employer
employed all of its employees on fixed term contracts. One fixed term employee’s
contract was terminated, while all the other’s appointments were renewed. It was held
that the terms of a supposed fixed term contract, which provided for automatic
termination upon the happening of any one of several future events were not genuine,
but merely a stunt to enable the employer to evade its legal obligations. The contract
was therefore interpreted to be an indefinite contract and its termination was found to

constitute a dismissal.®*®

In both the arbitration as well as in the Labour Court in the matter of Gubevu Security
Group Pty Ltd and Ruggiero NO & others®® the facts showed that the fixed term
contract was actually used instead of probation.®*® The employer had not at any stage

during the three-month period in which the employee had been appointed informed the

> Masakhane Security Services (Pty) Limited v University of Fort Hare at paras 29, 32 & 34.

Olivier ‘Legal Constraints on the Termination of Fixed-Term Contracts of Employment: An Enquiry into
Recent Developments’ at 1029.

Mafike and Kwikot (Pty) Ltd (2005) 26 ILJ 2267 (BCA).

Mafike and Kwikot (Pty) Ltd at 2271.

Gubevu Security Group Pty Ltd and Ruggiero NO & others (2012) 33 ILJ 1171 (LC).

Gubevu Security Group Pty Ltd and Ruggiero NO & others at para 5.
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employee of any problems related to performance.®®* Consequently, the Labour Court
per Steenkamp J concluded that a reasonable expectation of temporary renewal had
been created by the employer, but that it could not be one for permanent appointment
as the fixed term employee had claimed since s 186(1)(b) of the LRA would not cover

such a situation.®®?

In dismissal cases in terms of s 186(1)(b) of the LRA the reason for the conclusion of
the fixed term contract is often underplayed.®® In most cases where it has been held
that a reasonable expectation had been created and where a contention that a
reasonable expectation had existed had been rejected by the courts, what the
motivation was for the conclusion of a temporary employment contract was not the

determining factor.%>*

3.23.5 Conditions that were set for renewal have been complied with

The mere fact that promises are made by an employer that the fixed term employee’s
employment will be extended if certain conditions are met, has been held not to be a
factor conducive to a reasonable expectation.’> However, if conditions are set for the
renewal of a fixed term contract and the conditions for renewal were adhered to by the

fixed term employee it may lead to a reasonable expectation of renewal.

In Mthembu and Trans Caledon Tunnel Authority®®

the employer as a condition to
renewal of the five year fixed term contract indicated that the fixed term employee must

render satisfactory service.*’ The fixed term employee complied with this condition and

1 Gubevu Security Group Pty Ltd and Ruggiero NO & others at para 9.

Gubevu Security Group Pty Ltd and Ruggiero NO & others at para 10.

Vettori notes the fact that the reason for entering into a fixed term contract only after termination of the
contract and only if a reasonable expectation of renewal is proven as one of two main weaknesses of the
South African legislation since it opens the door to abuse. Justification for the reason for the fixed term
appointment at the outset seems to be a more efficient and practical way of eliminating the practice of
entering into fixed term contracts as a mechanism to escape labour law obligations. Vettori Stella ‘Fixed-
term contracts in Mozambique and South Africa’ at 380 — 382.

A number of cases are discussed below in which it is apparent that little attention, if any, was paid to why
the fixed term employee was appointed in terms of a fixed term contract in the first place. This may be as
a result of the fact that the courts are reluctant to interfere in employer’s business prerogative. It is
presumed that employers know best what the short term and long term requirements of a business is
when making appointments.

De Milander v Member of the Executive Council for the Department of Finance: Eastern Cape & others
(2013) 34 1LJ 1427 (LAC) at para 40.

Mthembu and Trans Caledon Tunnel Authority [2009] 9 BALR 934 (CCMA).

Mthembu and Trans Caledon Tunnel Authority at paras 4 & 7.
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was subsequently offered a further six month fixed term appointment which she had
accepted. However, there was deterioration in the working relationship and the fixed
term employee lodged a grievance. At a meeting which the fixed term employee did not
attend it was decided that the offer of renewal of the fixed term appointment would be
retracted. Since the fixed term employee was successful in proving that she had
rendered satisfactory service (the condition for continuance of her employment) and had

even received a performance bonus,*®

the commissioner held that the employer had
created a reasonable expectation of renewal.”®® The dismissal was also held to have
been procedurally unfair since the employee had not been afforded a hearing before

her services had been terminated.%®°

If a fixed term employee should comply with the conditions that are set for the renewal
of his or her contract, the employer is required to provide reasons for not renewing the

contract prior to termination thereof.*

3.2.3.6 The availability of funds and reasonable expectation

Although it would not in itself be a conclusive test, the availability of money to pay a
fixed term employee is a very important factor in establishing the objective
reasonableness of an expectation of continued employment. The overall poor financial
position of the employer could detract significantly from the possibility of a claim based

on a reasonable expectation.

In Myokwana v Read Educational Trust®®?

a fixed term employee claimed to have had a
reasonable expectation that her one year contract would be renewed. She alleged that
she was promised continuation of her services for at least another six months subject to
the availability of funding for the project that she was involved on. The funder had
continued paying for the project, but the fixed term contract was nevertheless
terminated. The employer denied having promised a renewal of the fixed term contract

in question. It contended that it had initiated a process of restructuring as a result of a

%8 Mthembu and Trans Caledon Tunnel Authority at paras 10 & 12.

Mthembu and Trans Caledon Tunnel Authority at para 19.

Mthembu and Trans Caledon Tunnel Authority at paras 25 - 26.

Mediterranean Woollen Mills (Pty) Ltd v SACTWU (1998) 19 ILJ 731 (SCA) at 735.
Myokwana v Read Educational Trust ECEL605-06.

959
960
961
962

145



general decrease in funding. For this reason a number of fixed term contracts had not
been renewed. The employer alleged that an opportunity was presented to the fixed
term employee to consult regarding the restructuring, but that the fixed term employee
chose not to attend the meeting. The commissioner held that there was insufficient

proof that a reasonable expectation of renewal had been created by the employer.

In Brown & another v Read Educational Trust®®® the applicant employees’ fixed term
contracts which had been renewed annually for a number of years were not renewed
because the funds for the project had been depleted. The arbitrator was convinced that
the employees were aware of the link between the funding and their work. This was

considered as a factor negating the creation of a reasonable expectation.

%4 the court held that where a

Conversely in Bronn & others v University of Cape Town
fixed term employee’s employment is made subject to the availability of funding, the
termination of his or her contract for a reason unrelated to a lack of funding would

%5 the arbitrator also

amount to a dismissal. In Ormond v Denel Aerospace Systems
found that the employee had a reasonable expectation of renewal despite a lack of
funds, because the particular project for which the employee was appointed had not yet

been completed.

Financial problems and even restructuring of the employer’s business would not always
negate a reasonable expectation of renewal of a fixed term contract. In Ranchod v

University of Limpopo®®®

the fixed term employee was appointed in terms of several
renewable fixed term contracts. When the employer failed to renew the last contract, the
fixed term employee claimed that she had been unfairly dismissed. She contended that
the employer had created a reasonable expectation that her fixed term contract would
be renewed. Although she had been aware of the fact that the institution intended
phasing out part-time employees for operational reasons, she alleged that the employer
had indicated to her that she would be kept on because of her experience and long
service. The employer contended that it had advised the fixed term employee to apply
for a full time position, but that she had failed to do so. The employer conceded that it

had sent a letter to the fixed term employee indicating that they would in exceptional

%3 Brown & another v Read Educational Trust [2006] 6 BALR 605 (CCMA) at 614 - 615.

Bronn & others v University of Cape Town [1999] 4 LLD 209 (CCMA) at 210.
Ormond v Denel Aerospace Systems (2005) 26 ILJ 2494 (BCA) at 2497 - 2498.
Ranchod v University of Limpopo (2007) 28 IL) 1174 (CCMA) at 1174C - E.
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circumstances keep on part-time employees. The letter also stated that temporary eye
specialists in particular might be required. Ms Ranchod was an optometry lecturer.
Consequently, it was held that an expectation of appointment had been created by the

employer and that an unfair dismissal had occurred.®®’

The availability of funds will in certain instances be viewed as conducive to the creation
of a reasonable expectation. However, the fact that funding is available will not
necessarily mean that a fixed term employee can expect to continue working for the

employer.

3.2.3.7 Breakdown of the employment relationship

Deterioration in the employment relationship can detract from a reasonable expectation
of continuance of employment. A breach of the relationship of trust and an irreparable
breakdown is also considered a fair ground for dismissal in terms of the labour
legislation.

In Rakometsi v ANC Parliamentary Constituency Office®®a fixed term employee
claimed to have had a reasonable expectation of renewal of his contract because of the
good quality of his work. He had also been aware of a letter that was sent to the
department he was working in which urged the MPs to renew fixed term contracts. The
employer claimed that there had been an irreparable breakdown in the employment
relationship and that the fixed term employee had been fully aware of the fact that they
intended dismissing him for misconduct. The fixed term employee argued that he could
not have been dismissed without fair procedures being followed. The commissioner
held that an expectation for renewal was inconsistent with the desire of members of the
management committee to dismiss the applicant. Further, the deterioration in the
working relationship probably rendered the continued employment relationship
intolerable. Because a reasonable person in the employee’s position would not have
expected a renewal in the circumstances of the present matter, it was held that no

dismissal had occurred.

%7 Ranchod and University of Limpopo at 1179.

%68 Rakometsi v ANC Parliamentary Constituency Office FS 3196-06.
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Another case in which it was considered whether misconduct would justify termination
of a fixed term employee’s employment was Nobubele v Kujawa.?® In this case, a fixed
term employee was suspended pending an investigation into her alleged misconduct.
During the term of her suspension, the fixed term employee received a notice indicating
that her fixed term contract would not be renewed.?”® The employee referred a dispute
alleging that she had a reasonable expectation of indefinite renewal of her fixed term
contract or at least temporary renewal of the fixed term contract on the same terms.®"*
The commissioner held that no reasonable expectation existed.®’> The Labour Court
agreed with this finding.®”® The temporary nature of the employer's business and the
serious charges of misconduct which led to the fixed term employee’s suspension could
not, in the court’s view, have induced an expectation of permanent appointment or even

of renewal.®’*

d®”® the Labour

In Vorster v Rednave Enterprises CC t/a Cash Converters Queenswoo
Court was required to consider whether or not misconduct committed by someone
related to a fixed term employee could exclude the existence of a reasonable
expectation. The employer in this case claimed among other things that the fixed term
employee’s fiancé had assaulted one of the managers and that accordingly the fixed
term employee could not have expected to continue working there. Basson J indicated
that a reasonable expectation had nevertheless been established.®’®This finding seems
to be correct. It would be unfair to hold a fixed term employee accountable for someone

else’s conduct.

Employers are permitted to discipline fixed term employees for misconduct and this right
is not waived if the fixed term contract is renewed.””” But, a dismissal based on
misconduct is only permitted if a proper procedure is followed. An employer cannot
simply decide not to renew a renewable fixed term contract for reasons related to

misconduct.

%69 Nobubele v Kujawa (2008) 29 1LJ 2986 (LC).

Nobubele v Kujawa at para 6.

Nobubele v Kujawa at para 46.

Nobubele v Kujawa at para 51.

Nobubele v Kujawa at paras 25 - 26 & 54.

Nobubele v Kujawa at para 50.

Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood (2009) 30 ILJ 407 (LC).
Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood at 412B — C.

See for instance Van der Grijp v City of Johannesburg (2007) 28 ILJ 2079 (LC)
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3.2.3.8 Retirement age and reasonable expectation

Fixed term contracts are often used to keep persons close to the statutory retirement
age in employment or to employ them after they reached the ordinary retirement age.®’®
Section 187(1)(f) of the LRA determines that a dismissal is automatically unfair if the
reason for the dismissal is that the employer discriminated against an employee on any
of the grounds listed therein. However, in terms of s 187(2), a dismissal based on age
would not qualify as unfair discrimination if the employee has reached the normal or

agreed retirement age for persons employed in that particular capacity.

Although in the matter of Solidarity obo Dobson v Private Security Industry Regulatory
Authority®”® an employee was appointed only after the ordinary retirement age of 65
years as indicated in the employer’s policy,”® her employment was later terminated
because she had reached the normal retirement age. The CCMA decided that if an
employer appoints someone knowing that he or she had already reached the normal
retirement age and subsequently dismissed him or her for this very reason, the
employer would have ignored its own policy rendering the dismissal automatically

unfair.

If no retirement age is agreed upon, the employer bears the onus of proving that the
age which is normal to employees employed in the same capacity as the employee
concerned has been reached. If there is an agreed retirement age, employment
terminates due to effluxion of time in terms of the agreement. Consequently no

dismissal occurs.?®® In the absence of an agreed retirement age, or if the employer fails

78 Vettori Stella (ed) Ageing Populations and Changing Labour Markets — Social and Economic Impacts of the

Demographic Time Bomb at 202 - 204. This practice is also followed in Sweden. See s 5 of the Employment
Protection Act of 1982. In SACTWU & others v Rubin Sportswear [2004] 10 BLLR 986 (LAC) at paras 16 &
21 the Labour Court defined ‘normal retirement age’ as the age at which the employer requires an
employee to retire and not the age at which the employee may retire if he or she wishes to do so. On
appeal, the Labour Appeal Court held that if the employment contract is silent regarding the retirement
age, the employer is not entitled to unilaterally impose a retirement age.

Solidarity obo Dobson v Private Security Industry Regulatory Authority [2004] 12 BALR 1546 (CCMA).
Notably, there is no prescribed mandatory retirement age in South Africa. Employers are free to set a
‘normal’ retirement age in their policies. The LRA does not require that the employer and employee agree
upon an age in advance. Section 187(2)(b) determines that in the absence of an agreement the 'normal’
retirement age applies. This ‘normal’ age would be determined with reference to the type of work and
usual practice in that particular sector. See in this regard Grogan John Workplace Law 10™ edn (Juta’s
Labour Library Last updated in May 2013) at 194.

Rockliffe v Mincom (Pty) Ltd (2008) 29 ILJ 399 (LC) at paras 16 — 17, 19 & 26. See also Kirsten and Southern
Cross Manufacturing CO Ltd t/a Southern Cross Industries (2006) 27 ILJ 2471 (CCMA) at 2475F.
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to prove that the normal retirement age has been reached, termination of a fixed term

contract based solely on age would be automatically unfair.

If an employer and employee agree upon a different retirement age than the normal
retirement age,®® dismissing the employee contrary to the agreement in the absence of
another reason related to conduct, capacity or operational requirements, would

constitute an unfair dismissal.*®®

3.2.3.9 Transfer of fixed term employees

The question whether or not a fixed term employee can institute a claim against his or
her new employer after a transfer was posed in Solidarity obo Smith and Denel (Pty)
Ltd.*®* In this case the fixed term employee’s contract had been renewed no less than
ten times under the old employer before he was transferred to work for a labour broker.
It was decided that a reasonable expectation cannot be ‘carried over from one
employer to another. From this decision it is clear that s 186(1)(b) of the LRA is not
available in all circumstances where an employee is prejudiced by non-appointment or
renewal of his contract of employment despite the existence of a subjective

expectation.?®

The premise that a reasonable expectation cannot be transferred to a new employer
was confirmed in Hugo v Shandelier Hotel Group CC (in liquidation) & others.%® In this
case an employer sold a business as a going concern. The employer alleged that Hugo
was a fixed term employee and that his contract had terminated upon the sale of the
business. The commissioner held that the appointment was in actual fact not for a fixed
term, but indefinite.”®” Since the employee had been dismissed before the actual
transfer of the business, the ‘old employer’ was held liable for the payment of

compensation.*®®

%82 If an employer terminates when the fixed term employee reaches the normal retirement age, a dismissal

will not be automatically unfair. See for instance Moser Industries (Pty) Ltd v Venn [1997] 11 BLLR 1402
(LAC) at paras 2 — 3. In Schahmann v Concept Communications Natal (Pty) Ltd (1997) 18 ILJ 1333 (LC) at
1339 it was held that such a termination does not constitute a dismissal at all.

See for instance Datt v Gunnebo Industries (Pty) Ltd (2009) 30 ILJ 2429 (LC) at 2435F — H.

%84 Solidarity obo Smit and Denel (Pty) Ltd & another (2004) 25 ILJ 2405 (BCA) at paras 1 & 6.1 — 6.3.

%8 Dierks v University of South Africa (1999) 20 ILJ 1227 (LC) at para 149.

Hugo v Shandelier Hotel Group CC (in liquidation) & others (2000) 21 ILJ 1884 (CCMA) at paras 3 - 4.

Hugo v Shandelier Hotel Group CC (in liquidation) & others at paras 47 & 87.

Hugo v Shandelier Hotel Group CC (in liquidation) & others at para 109.
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It is clear from these cases that a dismissal at the instance of a third party®®® does not
qualify as a dismissal in terms of s 186(1)(b) of the LRA. A reasonable expectation
cannot be transferred to a new employer. Once he or she stops working for someone,

the expectation of continuance of his or her employment also terminates.

3.2.3.10 The fixed term employee not claiming unemployment insurance

As mentioned, employers are required to register all employees, including fixed term
employees for unemployment insurance. Employers are also required to contribute to a
fund for this purpose.®® Logically, someone who expects that he or she will continue

working will not claim unemployment insurance.

In Hlatswayo and KwaDukuza Municipality®®*

the fact that the employee who was
entitled to claim unemployment payments failed to do so, was considered to be an

indication that he expected that his employment with the employer would continue. %

The flipside of this is that if a fixed term employee claims unemployment insurance, he
or she would probably not succeed in a claim based on reasonable expectation. Given
the fact that fixed term employees may struggle to find other work and still be
unsuccessful in their claim against the employer, denying them the minimal benefits that

they are eligible for, seems very unfair.

3.2.3.11 Aclient no longer requires the service of a fixed term employee

In as far as temporary employment services are concerned, it is not clear whether or not
it is possible to claim based on a reasonable expectation if the client indicates that the
fixed term employee’s services are no longer required. Since a fixed term contract can
terminate upon the occurrence of a particular event or the completion of a specific

task,”® it is in principle possible for a client to determine the task in vague terms to

%89 Third party in this context refers to someone who is not the original employer in the employment

relationship.

See the discussion in Ch 1 under 1.2.6.2.

Hlatswayo and KwaDukuza Municipality (2012) 33 ILJ 2721 (BCA).

Hlatswayo and KwaDukuza Municipality at para 5.2.11.

The ILO Convention No. 158 of 1982 on the Termination of Employment specifically provides for it in art
2(a) thereof.
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allow it to terminate the employment without notice when it deems it appropriate to do

50.994

In Chokwe and Phetha Professional Services CC*®

the fixed term contract provided
that the twelve month period of the contract would depend on the ‘client’s satisfaction
and needs.®®® The arbitrator held that the inclusion of such a clause in a fixed term
employment contract is contrary to public policy as a result of the operation of s 23 of
the Constitution.”®” Consequently it was held that the premature termination of the

contract without proper consultation was unfair.%%®

99 the Labour Court found that a

Conversely, in Sindane v Prestige Cleaning Services
fixed term employee whose contract was terminated as a result of the fact that the
employer's client under who he had been appointed to work by the employer had no
longer required his services was not dismissed. In Dladla v On-Time Labour Hire CC &

another!®®

a fixed term employee had a history of arriving late to work. The client
decided not to renew the contract. The arbitrator in this case also found that the fixed

term contract had simply lapsed.

Likewise, in April v Workforce Group Holdings (Pty) Limited t/a The Workforce Group®®*

a fixed term employee whose employment was terminated because the client informed
the agency for whom the fixed term employee had been working that it no longer
required the fixed term employee’s services, was held not to have been dismissed. The
agency then withdrew the fixed term employee from the client's premises and he was
not given any other assignments. The fixed term contract included a clause that the
contract would terminate automatically if the client advised the agency that the fixed
term employee's services were no longer required for whatever reason.!®® The
arbitrator found that this clause had the effect that the contract terminated

automatically.*®®

94 Theron Jan ‘Employment is Not What It Used to be’ (2003) 24 Industrial Law Journal 1247.

Chokwe and Phetha Professional Services CC (2010) 31 ILJ 3041 (CCMA).

Chokwe and Phetha Professional Services CC at para 24.

Chokwe and Phetha Professional Services CC at para 26.

Chokwe and Phetha Professional Services CC at paras 31 & 34.

Sindane v Prestige Cleaning Services (2010) 31 IL) 733 (LC) at paras 4 & 18 - 19.

Dladla v On-Time Labour Hire CC & another (2006) 27 ILJ 216 (BCA) at 219 & 222.

April v Workforce Group Holdings (Pty) Limited t/a The Workforce Group (2005) 26 ILJ 2224 (CCMA).
April v Workforce Group Holdings (Pty) Limited t/a The Workforce Group at para 4.

995
996
997
998
999
1000
1001
1002

152



It seems as if the courts are more inclined to find that a fixed term employee is not
dismissed when the employment relationship is terminated due to the fact that the client
no longer requires his or her services for whatever the reason may be. This seems very
unfair. All employees are entitled to fair labour practices which includes that they should

not be dismissed in the absence of a fair reason.'%®*

3.2.3.12 Affirmative action and reasonable expectation

Affirmative action policies may play a role in determining whether or not an expectation
that employment will continue is reasonable.'® If a claim in terms of s 186(1)(b) of the
LRA is combined with a claim for unfair discrimination in terms of s 6 of the EEA or s 9
of the Constitution, affirmative action may be relevant. An employer could possibly raise
affirmative action as a defence. A fixed term employee’s unfair dismissal claim could be
circumvented by the employer if it can prove that the policy or procedures followed in
terminating the fixed term employee’s employment were part of an affirmative action

p0|icy.1006

The question whether or not a fixed term employee can claim that he or she expected
renewal of his or her contract based on affirmative action is less clear. This piece of
legislation was not aimed at conferring rights on persons who applied unsuccessfully for
a position.’®” Employers are also not obliged to prefer suitably qualified employees
from designated groups.'®® However, in Harmse v City of Cape Town'°® the EEA was
held not only to provide employees with protection against unfair employment policy or
practices, but also a right to affirmative action. The EEA could assist in circumstances
where an employer unfairly discriminates against a fixed term employee in not renewing
his or her contract on the same or similar terms. However, a fixed term employee would

be required to prove that his or her dignity was impaired by the discrimination.*®*° In

1003 April v Workforce Group Holdings (Pty) Limited t/a The Workforce Group at para 50.

See the discussion in this regard under 1.2.2 in Ch 1 and also in 3.4.2 in Ch 4.

Jordaan B, Kalula E & Strydom (eds) Understanding the EEA (Juta Cape Town, 2009) 6. See in this regard
Mcinnes v Technikon Natal (2000) 21 IL) 1138 (LC) at 1147. See also Public Servants Association of SA &
others v Minister of Justice & others (1997) 18 ILJ 241 (T) at 306H - 308! and Leonard Dingler Employee
Representative Council v Leonard Dingler (Pty) Ltd & others (1998) 19 IL 285 (LC) at 299G and Department
of Correctional Services v Van Vuuren (1999) 20 ILJ 2297 (LAC) at 2298A —F.

Section 6(2)(a) and (b) of the EEA. Grogan Employment Rights (2010) at 115.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 47.

See for instance Thekiso v IBM South Africa (Pty) Ltd (2007) 28 ILJ 177 (LC) at para 47 and Henn v SA
Technical (Pty) Ltd (2006) 27 ILJ 2617 (LC).

Harmse v City of Cape Town [2003] 6 BLLR 557 (LC) at paras 44 - 46.

Stojce v University of KwaZulu-Natal (2006) 27 ILJ 2696 (LC) at 2696 -2697.
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addition he or she would need to prove that had it not been for the discriminatory

appointment made by the employer, he or she would have been appointed.****

In certain instances the court will order the appointment of someone who is not
earmarked to be appointed according to affirmative action targets. Willemse v Patelia
NO & others'®? serves as an example. In this case there was no equity plan in the
workplace and even if there was an affirmative action programme in place, the
numerical targets had already been met.’®*® The court did not accept the employer’s
defence and ordered the employer to appoint the employee who had been unsuccessful

in his application to the post.****

In Mclnnes v Technikon Natal***® the fixed term employee was employed in terms of
two successive fixed term contracts and a final one-year contract.'®® The post which
she had filled was converted into a permanent position. The fixed term employee
applied for the permanent position and believed that she would be appointed because
she was the preferred choice of the selection committee. The selection committee’s
initial decision to appoint her was subsequently overturned based on the employer’s
affirmative action policy.’®’ In the alternative to her main claim based on unfair
dismissal in terms of s 186(1)(b) of the LRA, the fixed term employee claimed that the
employer had unfairly discriminated against her. The court held that affirmative action
was not a fair reason for dismissing an employee. It found that the employer had failed
to apply its affirmative action policy. Accordingly, the appointment of the other candidate
did not accord with the employer’s affirmative action policy or its appointment policy.
Since the candidate who had been appointed to the permanent position had since left,
the court ordered re-instatement of the employee and the payment of back pay for the

remuneration the employee would have received had she initially been appointed.*®*®

The case law discussed above does not indicate that a fixed term employee who does
not qualify as a designated employee would be entitled to renewal of his or her contract

in instances where there is an operational affirmative action policy in the workplace.

tou Auf der Heyde v University of Cape Town (2000) 21 ILJ 1758 (LC) at para 58.

Willemse v Patelia NO & others (2007) 28 ILJ 428 (LC) at paras 21 - 22, 29 & 33.
Willemse v Patelia NO & others at paras 18 & 35 - 36.

Willemse v Patelia NO & others at paras 8 & 93.

Mclinnes v Technikon Natal (2000) 21 1LJ 1138 (LC).

Mcinnes v Technikon Natal at 1140A — B.

Mclinnes v Technikon Natal at 1140F — J.
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Notwithstanding a recommendation by a selection committee, affirmative action may be
raised as a valid reason for not appointing a person who may be the most suitable

candidate for appointment.

1019 \would be able to raise the fact that the

Therefore, in some cases an employer
aggrieved fixed term employee does not fall within the category of designated
employees that he intends to protect in terms of a finely tuned affirmative action policy.
The link between the employment practice and the goal should be clear. Affirmative
action measures should also be tailored in such a fashion so as to prevent undue

prejudice to those not covered by it.*%%

1021 the courts

Although the EEA does not indicate different degrees of disadvantage,
seem to have accepted that some classifications of ‘designated employee’ were
historically discriminated against more seriously.'%> Someone who falls within a ‘less
disadvantaged’ classification can claim based on a reasonable expectation of
appointment in instances where he or she is the most suitable candidate. This would
only be possible if the employment equity policy does not provide specifically for

preferential treatment of certain members of the designated groups.'?®

1018 Mclnnes v Technikon Natal at 1141B — D.

Differential treatment must be capable of withstanding constitutional scrutiny. An employer bears the
onus of proving that its conduct was not discriminatory or to justify the discrimination so as to prove that
it was not unfair under the circumstances.

Cheadle ‘Regulated Flexibility: Revisiting the LRA and the BCEA’ at para 135. In Visser v Minister of Justice
& Constitutional Affairs & others 2004 (5) 183 (T) at 1871 — 190F Swart J held that affirmative action at all
costs, i.e. without justifiable and rational reasons will not be condoned. For a further discussion on the
rationality requirement see Grogan Employment Rights (2010) at 255 — 256.

See in general Rycroft Alan ‘Obstacles to Employment Equity? The Role of Judges and Arbitrators and
Implementation of Affirmative Action Policies’ (1999) 20 Industrial Law Journal 1411.

Public Service Association and Gerhard Koorts v Free State Provincial Administration CCMA FS3915 21
(unreported) (21 May 1998).

As the Constitutional Court per O’Regan J pointed out in Brink v Kitshoff NO 1996 (4) SA 197 (CC) at para
40, the apartheid system ‘systematically discriminated against black people in all aspects of social life.’
Black people were prevented from becoming owners of property or even residing in areas classified as
‘white’, which constituted nearly 90 percent of the land mass of South Africa; senior jobs and access to
established schools and universities were denied to them; civil amenities, including transport systems,
public parks, libraries and many shops were also closed to black people. Instead, separate and inferior
facilities were provided. The deep scars of this appalling programme are still visible in our society. See
generally Coleman Max (ed) A Crime against Humanity: Analysing the Repression of the Apartheid State
(Human Rights Commission — Trade Paperback 1998) and Jacobs Nancy J Environment, Power and
Injustice: A South African History (Cambridge: Cambridge University Press 2003).
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3.2.3.13 Inherent requirement and reasonable expectation

A discriminatory policy or practice could be justified if the employer is capable of proving
that the discrimination was due to an inherent requirement of the specific job.*%**
However, before an employer will be excused for dismissing such an employee it would
have to be proven that the employee’s ability to perform his or her duties was negated,
or the safety of the public or other employees would be in jeopardy or that keeping the
fixed term employee on would cause undue practical hardship to the employer in the

circumstances.'%%®

It is difficult to imagine that an employer would be able to successfully rely upon the fact
that an inherent requirement of a job required dismissal of the fixed term employee or
the appointment of someone else if the fixed term employee can successfully prove that
he or she had a reasonable expectation of renewal.

3.3 The nature of the expectation

There have been contrasting decisions as to whether or not a fixed term employee can
base a claim in terms of s 186(1)(b) of the LRA if he or she claims based on the
existence of a reasonable expectation of permanent appointment.’°®® Whether or not a
fixed term employee may have both a claim for indefinite appointment and temporary

renewal at once or will be able to claim in the alternative is also uncertain.

A fixed term employee’s subjective expectation regarding the renewal of his or her
contract is important in determining whether or not a reasonable expectation existed for
purposes of s 186(1)(b) of the LRA. To prove a subjective expectation also entails
proving that the employer or its authorised agent objectively created the expectation. A
reasonable person in the fixed term employee’s position should have shared the

expectation that the contract would be renewed on the same or similar terms.*®?’ The

1024 Section 187(2)(a) of the LRA determines that a dismissal will not be unfair in such circumstances.

Department of Correctional Services & another v Police and Prisons Civil Rights Union & others (2013) 34
ILJ 1375 (SCA) at para 25.

Swart and Department of Justice at para 17.

The fixed term employee should have expected that which a rational and just person would have
expected in the circumstances. SA Rugby (Pty) Ltd v CCMA & others (2006) 27 IL) 1041 (LC) at 1042G - H.
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test of a reasonable expectation is objective and both the interests of the employee and

the employer are taken into account.*%%®

In Nobubele v Kujawa'®®

the court stressed the fact that it is not possible to
simultaneously entertain two different expectations. A fixed term employee can either
expect to be permanently appointed or expect temporary renewal of the fixed term

contract, but not both.%°

In Dierks v University of South Africa’®*

the fixed term employee had been employed to
replace another employee that was on study leave. The fixed term employee’s final
fixed term contract was terminated despite the fact that the employee who he was filling
in for had not returned to work.'®? The fixed term employee contended that the
employer had created a reasonable expectation that he would be permanently
employed or that his contract would at least be renewed until the person he had been
replacing returned to work. The court did not deal specifically with the question as to
whether both these expectations could be entertained simultaneously. But, the fixed
term employee was unsuccessful in his claim and it was held that an expectation of
permanent appointment did not fall under the auspices of s 186(1)(b) of the LRA.'%*
The court in this case did not consider whether the employer was obliged to keep the

fixed term employee on until the person whom he had been replacing returned.

In Mclnnes v Technikon Natal'?3

the fixed term employee claimed the existence of a
reasonable expectation of permanent appointment. In the alternative she claimed that
she expected that her contract would be renewed for another year where after it would
be converted into a permanent appointment. Although Penzhorn AJ conceded that it is
possible to claim in the alternative, he rejected the notion that it is possible to entertain

more than one subjective expectation at a time.**®

1028 Swart and Department of Justice at para 14.

Nobubele v Kujawa (2008) 29 ILJ 2986 (LC).

Nobubele v Kujawa at para 50.

Dierks v University of South Africa (1999) 20 ILJ 1227 (LC).

Dierks v University of South Africa at 1250E.

Dierks v University of South Africa at paras 48 - 49 which reads “In my view, an entitlement to permanent
employment cannot be based simply on the reasonable expectation of section 186(b) (now 186(1)(b)of
the LRA) i.e. an applicant cannot rely on an interpretation by implication or ‘common sense.” It would
require a specific statutory provision to that effect, particularly against the background outlined above.”
See also Olivier ‘Legal Constraints on the Termination of Fixed-Term Contracts’ at 1006.

Mcinnes v Technikon Natal (2000) 21 1LJ 1138 (LC).

Mcinnes v Technikon Natal at 1142F — ).
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Although the decisions in Dierks and Mclnnes discussed above illustrate that it should
not be impossible for someone to claim the existence of both an expectation of
permanent appointment or at least renewal, this does not seem to be well accepted by

our courts.

1036the Labour Court

In Gubevu Security Group Pty Ltd and Ruggiero NO & others
confirmed a commissioner’s finding that, despite the fact that the fixed term employee
had at all times claimed the existence of a reasonable expectation of permanent
employment, she in fact had a reasonable expectation of temporary renewal. This
decision seems to go against the grain of the court’'s general stance that a person
cannot entertain more than one expectation at the same time. The case is very strange
in the sense that it upheld the arbitrator’'s decision that it may be inferred that the
employee had a reasonable expectation of temporary renewal instead of indefinite
renewal. This was certainly not what the fixed term employee had pleaded. It can only
be speculated that the court considered the potential unfairness of denying the

employee a remedy for unfair dismissal.

The decision in University of Pretoria v CCMA & others (LAC)'*’ seems to have
mooted the controversy. Section 186(1)(b) of the LRA is only available if temporary
renewal is expected although it is possible for a fixed term employee to have a

reasonable expectation of being permanently appointed.*®*®

3.4 Defences arising from the wording of s 186(1)(b) of the
LRA

The LRA envisages that the refusal or failure to continue with a fixed term employee’s
employment may take one of two forms to qualify as a dismissal: If the employer did not
renew the contract or the renewal was qualified by an offer to renew it on less

favourable terms.

1036 Gubevu Security Group Pty Ltd and Ruggiero NO & others (2012) 33 ILJ 1171 (LC).

In University of Pretoria v CCMA & others [2011] ZALAC 25 (LAC) at para 20 the court suggests that if the
fixed term employee had not been offered a temporary renewal of her fixed term contract she would
perhaps have enjoyed the remedies provided for under s 186(1)(b) of the LRA.

See the discussion under 3 in Ch 5.
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341 An offer to renew a fixed term contract

If the employer offered to continue employing a fixed term employee on terms no less
favourable than his or her previous contract, such a fixed term employee would not
have been dismissed and consequently he or she would not be entitled to any
remedies. Therefore, an employer who offers a fixed term employee a new contract on
different terms than before, could be provided with sanctuary against an unfair dismissal
claim in terms of s 186(1)(b) of the LRA.'®* It is left up to the presiding officer to decide
whether or not an offer on new terms should have been accepted by the employee.
Arguably, with the benefit of retrospect, the presiding officer could find that a fixed term
employee would have accepted an offer even on worse terms than the previous
engagement. If, for instance, a fixed term employee did not manage to find other
employment after his or her dismissal, employment on any terms would look better than

no employment at all.*®*°

However, a fixed term employee who has a reasonable expectation of permanent
employment has a stronger expectation than someone who merely expects a fixed term
contract to be renewed on the same terms. If an employee had a reasonable
expectation that his or her employment would continue indefinitely and an employer
offers to renew the contract temporarily, the employee would be dissatisfied. In my
opinion, absolving such an employer’s conduct from judicial scrutiny would be a travesty
of justice. If there had been an offer of temporary renewal of the fixed term contract,
even on better terms, but the fixed term employee had framed his or her claim on a
reasonable expectation of permanent appointment and has succeeded in proving the
existence of such an expectation, the offer of renewal on a temporary basis should be of

no relevance.'**

A reasonable expectation of permanent employment is not an expectation of a

temporary renewal on exactly the same terms. But, the inclusion of the words ‘or similar

1039 See also the discussion under 5.3 in Ch 5. Currently it is accepted by the courts that someone having a

reasonable expectation of permanent appointment is not protected by s 186(1)(b) of the LRA.

Gubevu Security Group Pty Ltd and Ruggiero NO & others at para 2. In this case the court subtracted an
amount equal to one month’s salary from the compensation awarded since the employer had offered to
employ her for a further month. In University of Pretoria v CCMA & others [2011] ZALAC 25 (LAC) at para
20 the court suggests that if the fixed term employee had not been offered a temporary renewal of her
fixed term contract she would perhaps have enjoyed the remedies provided for under s 186(1)(b) of the
LRA.

University of Pretoria v CCMA & others LC Case no. JA 38/10 (Unreported) at paras 39 —41.
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in s 186(1)(b) of the LRA cannot reasonably make it a requirement that the terms need

to be identical to those of the original contract.'*

Once a contract has been renewed, a reasonable expectation of subsequent renewal
emanates, which through continual renewals may culminate into an obligation to renew
indefinitely.’®*® This approach accords with the constitutional purpose of s 186(1)(b) of
the LRA to ensure that an employee is not denied the right to a fair dismissal through
contractual arrangements that are imposed by employers’ intent on avoiding their

constitutional and statutory obligations.*®*

In Van Blerk and Tshwane University of Technology'®*

this view was supported. The
commissioner opined that to hold otherwise would render the relief offered by the
provision nugatory since reinstating a fixed term employee on another temporary
contract would not solve the problem if he or she had expected permanent appointment.
Once the next fixed term contract lapsed, another expectation would have been created

and a new dispute of the same kind would arise.

If an offer is made and a person to whom it is addressed accepts the terms as
contained in the offer, the parties would have contracted with each other. A contract is
concluded once the acceptance of the offer has been communicated to the person who

made the offer.1%4¢

1042 This was acknowledged by the commissioner in Geldenhuys v University of Pretoria (2008) 29 ILJ 1772

(CCMA) at 1776.

However, see Magubane & others v Amalgamated Beverages (1997) 18 ILJ 1112 (CCMA) in which the
commissioner held that no evidence was produced that a reasonable expectation had been created,
despite the fact that the fixed term employee’s contract had been renewed no less than six times.

Revelas J in Biggs v Rand Water (2003) 24 ILJ 1957 (LC) at 1961A — B opined that the purpose of s
186(1)(b) of the LRA is to prevent the unfair practice of keeping an employee in a position on a temporary
basis without employment security so that when the employer wishes to dismiss the employee the
obligations imposed on the employer in terms of the LRA need not be adhered to. In Fedlife Assurance Ltd
v Wolfaardt (2001) 22 ILJ 2407 (SCA) at para 18 the consequence of s 186(1)(b) was held to bestow a new
remedy upon fixed term employees in addition to full performance of contractual obligations, to renew a
contract where a reasonable expectation exists. Similarly, in Mafike and Kwikot (Pty) Ltd 2005 ILJ 2267
(BCA) at 2271 the arbitrator found that in the circumstances, it was evident that the expiry dates of the
fixed term contracts were not intended to be genuine, but were inserted merely to enable the employer
to evade its obligations in terms of applicable labour laws. The arbitrator consequently concluded that the
contract had to be construed as being for an indefinite or permanent duration. See also Vettori ‘Fixed
term employment contracts: The permanence of the temporary’ Stell LR (2008) Vol 2 189 at 208.

Van Blerk and Tshwane University of Technology (2012) 33 1LJ 1284 (CCMA) at 1031.

Christie The Law of Contract in South Africa (2006) 29. See also Driftwood Properties (Pty) Ltd v McLean
1971 (3) SA 591 (A) at 579D, Roberts & another v Martin 2005 (4) SA 163 (C) at 167H - | and Solomons and
Skyport Corporation Ltd (2007) 28 I1LJ 2871 (CCMA) at 2872C - D.
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An offer cannot be withdrawn after it has been accepted. This premise is illustrated in
Botha and Chubb Security South Africa (Pty) Ltd.}**’ In this case the employer had
offered Botha the post which he had filled prior to his resignation telephonically on terms
and conditions of employment that were basically the same as those under which he
had been engaged previously.!**® Botha accepted the offer of employment over the
phone. The employer proceeded to e-mail a draft employment contract to him.
However, since Botha had gone on holiday he did not receive the e-mail.***® While
Botha was gone, but before the date indicated as the cut-off date to accept the contract,
the employer proceeded to appoint someone else in the position which it had offered to
Botha.!®*® Botha instituted a claim based on unfair dismissal against the employer. The
commissioner found that an unconditional offer and acceptance had already occurred
over the phone. There had been consensus between the parties regarding all material
terms and conditions of the employment relationship. Consequently, the commissioner

held that a procedurally unfair dismissal had occurred.'®*

In the absence of the intention to contract, a true offer to contract cannot exist.2®>? In

addition, if the employer fails to provide details regarding the essential terms of the
agreement, it would probably not constitute a complete, unqualified offer but could be

considered by the presiding officer as part of the negotiations. >3

Once accepted, an employer will not be allowed to revoke its offer of employment
without legal consequence. In Nxumalo v Microsoft SA (Pty) Ltd'%* the commissioner
held that an employee had been unfairly dismissed since the employer revoked its offer

to appoint her ten days after she had accepted the offer.

1047 Botha and Chubb Security South Africa (Pty) Ltd [2013] JOL 30409 (CCMA).

1048 Botha and Chubb Security South Africa (Pty) Ltd at paras 8 & 16.

Botha and Chubb Security South Africa (Pty) Ltd at para 10.

Botha and Chubb Security South Africa (Pty) Ltd at para 20.

1051 Botha and Chubb Security South Africa (Pty) Ltd at paras 28 & 30.1.

1052 See for instance Brolaz Projects (Pty) Ltd v CCMA (2008) 29 ILJ 2241 (LC) at para 24 in which a serious offer
was required. See also Saambou-Nasionale Bouvereniging v Friedman 1979 (3) SA 978 (A) at 991G.

1053 Mncube and Transnet (2009) 30 ILJ 698 (CCMA) at paras 15 & 21.

1054 Nxumalo v Microsoft SA (Pty) Ltd CCMA GAJB15232-06.
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3.4.2 Substantive and procedural fairness

Section 186(1)(b) of the LRA does not stipulate that a dismissal would be unfair once it
established that the employer had created a reasonable expectation that the aggrieved
employee’s services would continue. It merely states that a dismissal would have
occurred. To establish a dismissal requires proof of a reasonable expectation of
renewal. Employers can still raise other reasons for not abiding by the reasonable
expectation and be exonerated.

Once a fixed term employee successfully proves that he or she had been dismissed, the
employer can still prove that the dismissal was for a fair reason (any of the substantive

grounds in the LRA) and in accordance with the prescribed procedure.*%*

An employer would be able after the fact to raise another reason*®*® for the dismissal in
order to prove that the termination of employment was in actual fact fair despite the fact
that it had, in the court’s eyes, created a reasonable expectation that the employment
relationship would continue. The employer is required to prove that the dismissal was
effected for a fair reason related to either the employee’s conduct or capacity, or based
on the employer’s operational requirements.*®’” A dismissal would also be unfair if not
effected in accordance with a fair procedure.'**® This requires consideration of the Code

of Good Practice: Dismissal.'**®

34.21 Reasons related to the fixed term employee’s conduct

Dismissal is permitted for reasons of misconduct. But it is very unlikely that the timing of

the misconduct and finalisation of the required disciplinary process will match up with

1055 Section 188(1) read with s 192(2) of the LRA. See also Vorster v Rednave Enterprises CC t/a Cash

Converters Queenswood (2009) 30 ILJ 407 (LC) at 420E —F.

In Samancor Ltd v Metal & Engineering Industries Bargaining Council (2009) 30 ILJ 389 (LC) at 396G - H &
397D —F. Francis J observed that if an employer indicates a reason for the dismissal, the employer has to
prove that the dismissal was for a fair reason and that a fair procedure had been followed. Procedural
fairness must be tested against the Code of Good Practice: Dismissal in schedule 8 to the LRA which was
published in terms of s 203 of the LRA.

See item 2.1 of the Code of Good Practice: Dismissal in Sch 8 to the LRA.

Section 188(2) of the LRA.

Section 138(6) of the LRA. A commissioner has to consider Codes of Good Practice and guidelines issued in
pursuance of the provisions of the LRA that are applicable.
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the natural end of the fixed term contract.'°° Unless an employer is capable of proving
that a fair procedure preceded the dismissal based on misconduct, it would constitute
an unfair dismissal. The LRA does not generally oblige an employer to provide reasons
for any type of dismissal. The Code of Good Practice: Dismissals determines that, after
an employee has been informed of the allegations against him or her and has been
afforded an opportunity to respond, if the employee is dismissed for misconduct, he or
she should be provided with reasons for dismissal.’®®* A fixed term contract cannot be

abused to terminate employment in lieu of disciplinary action.®?

In Zank v Natal Fire Protection Association'*®®

the employer sought to justify the non-
renewal of the fixed term contract by the fact that the employee who was appointed as a
spotter pilot, had flown an aircraft without a valid licence and on another occasion
arrived late to work. The Industrial Court rejected these reasons since the employee
had already been disciplined for flying without a license. It was opined that if arriving
late to work once was so serious, the employer would have taken immediate disciplinary

action. It was accordingly held that an unfair dismissal had occurred.*®*

If a fixed term employee was found guilty of misconduct and dismissed for this reason,
the correct disciplinary procedure must have been followed prior to the dismissal,
particularly if the fixed term contract was renewable. However, if the employee
committed misconduct and this was the reason for not renewing his or her contract, the
serious nature of his or her transgression could be viewed as a factor mitigating against
the creation of a reasonable expectation of continuance of employment, which would
mean that the enquiry into the fairness of the dismissal would not mature to this

stage.'0®

1060 A breakdown in the employment relationship which may be due to the employee’s misconduct may mean

that the enquiry will not continue up to this point. See the discussion under 2.3.7 in Ch 3.
Item 4(1) and (4) of the Code of Good Practice: Dismissal.

Makongoza and Honeyfields Wholesalers (2011) 32 ILJ 1462 (CCMA) at paras 13 & 15.
Zank v Natal Fire Protection Association [1995] 16 BLLR 110 (IC).

Zank v Natal Fire Protection Association at 116) — 117B.

See the discussion under 3.2.3.7 in Ch 3.
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34.2.2 Reasons related to the fixed term employee’s incapacity

If a fixed term employee is incapable of performing his or her services according to the
employer’s standards, it would constitute a fair reason for dismissal.'°®® Incompetence
and incompatibility are fair reasons for the dismissal of a fixed term employee.

Nevertheless, a fair procedure must be followed.*%®’

If the ground for dismissal relates to incapacity or poor work performance the obligation
to provide reasons for the dismissal is not expressly stated in the Code of Good
Practice: Dismissal. An employer would still be required to comply with the prescribed
procedural requirements. The fixed term employee must be informed of his or her
shortcomings and interventions such as support, assistance and training should be
implemented to attempt to remedy the problem before he or she is dismissed. The
employee must also be provided with a reasonable period of time in which he or she

may attempt to improve.'%®

In the absence of an obvious deterioration in a fixed term employee’s performance, poor
work performance or problems related to his or her capacity would not be a good
reason for not renewing a fixed term contract. This will be the case patrticularly if there
has been continual renewal for a significant period of time. If an employee had been
appointed for an extended period it is unlikely that an employer would be in a position to

successfully prove that the fixed term employee could not do his or her work.

3423 Fair operational reasons

At common law, fixed term employees have the assurance that their employment will
not be terminated prematurely for any reason without such a termination constituting a

breach of contract.'®® But, the legislation provides that an employer's operational

1066 Item 8(2) of the Code of Good Practice: Dismissal.

1067 Venter v Renown Food Products (1989) ICD (1) 611 at 612.

1068 Iltems 8(2)(b) and 9(b)(ii) of the Code of Good Practice: Dismissal determines that before dismissal will
work performance can be effective a reasonable time must be provided in which the employee is allowed
to improve. The employee must be afforded a reasonable opportunity. What is reasonable is determined
on a case to case basis. See for instance JGD Trading (Pty) Ltd t/a Price ‘n Pride v Brunsdon [1999] ZALAC
40 at para 55.

1069 Buthelezi v Municipal Demarcation Board at paras 5, 7, 9, 14 & 16.
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reasons constitute a fair reason to dismiss an employee.'®”® Failure to renew a fixed
term contract could relate to the restructuring of the business, because the project for
which the fixed term employee had been appointed has been completed or the
employer can no longer afford to employ the fixed term employee.*®"*

Consultation before a retrenchment is mandatory.'°” The aim of the consultation should
be to attempt to reach consensus on appropriate measures to avoid or minimise
dismissals, change the timing of dismissals or mitigate their adverse effects, the method
for selecting employees to be dismissed and severance pay for dismissed
employees.’®”® An affected employee should be permitted to make representations
which the employer must consider and respond t0.°* The LRA does not provide a list
of selection criteria that should be applied. The LRA only requires that selection criteria

should be fair and objective.**”

Nkopane & others v IEC**"® dealt with the early termination of fixed term contracts and
in particular the question whether or not an employer can retrench fixed term
employees. In this case the fixed term employees claimed to have been unfairly
dismissed for operational reasons. They argued that their dismissals had been both
substantively and procedurally unfair. Their case was that an employer is prohibited
from prematurely terminating fixed term appointments. In addition they alleged that the
employer failed to follow a proper consultation process for retrenchment. The court was
required to ascertain whether or not the contracts concluded between the parties in
actual fact qualified as fixed term contracts. Kennedy AJ answered this question in the
affirmative despite the fact that the wording was vague and unclear. The court
confirmed that in the absence of a material breach, it was impossible to terminate fixed
term contracts before their termination dates. Premature termination entitles fixed term
employees either to claim damages based on a breach of contract or to the protection
against unfair dismissal as contained in the LRA. Because the employer had no lawful

basis to terminate the fixed term contracts prematurely, the LC held that an unfair

1070 Section 188(1)(a) of the LRA.

Section 213 of the LRA defines ‘operational requirements’ as 'requirements based on the economic,
technological, structural or similar needs of an employer'.

Section 189(1) of the LRA.

Section 189(2) of the LRA. Banks & another v Coca-Cola SA - A Division of Coca-Cola Africa (Pty) Ltd (2007)
28 1LJ 2748 (LC) at 2755 - 2756.

Section 189(2), (3), (5) and (6) of the LRA.

Section 189 of the LRA.
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dismissal had occurred. In the court’s view, the consultation process followed by the
employer was comprehensive and the dismissals were therefore held not to have been

procedurally unfair.*®”’

If the employer fails to justify the dismissal by proving substantive and/ or procedural
fairness of the dismissal, its conduct would constitute an unfair dismissal. What would
constitute a procedurally fair dismissal is a question of fact to be determined by

considering the specific circumstances surrounding the dismissal.*®®

3.5 Remedies for unfair dismissal in terms of the LRA

A finding that a dismissal was unfair triggers the remedies provided for in ss 193 and
194 of the LRA. What remedy is afforded is within the presiding officer’s discretion. This

is discussed further below.

3.5.1 Re-instatement or re-appointment

If a dismissal is found to be unfair, the employer may be ordered to re-instate or re-
appoint the fixed term employee.'®”® The presiding officer must order that the employer
re-instate or re-employ the employee. The exceptions to this rule are instances where
the employee does not wish to be re-instated or re-employed or the circumstances
surrounding the dismissal have rendered the employment relationship intolerable. Re-
instatement will also not be ordered if it is not practical for the employer to take the
employee back into service or if the dismissal was unfair only because the employer did
not follow a fair procedure.’®®® Re-instatement is clearly the primary remedy in unfair

dismissal cases.'%®!

1076 Nkopane & others v IEC (2007) 28 ILJ 670 (LC).

Nkopane & others v IEC at paras 75 & 77.

Swanepoel v Western Region District Council & another (1998) 19 ILJ 1418 at 1424.

Section 193(1) of the LRA. See also Grogan Workplace Law (2009) at 174.

Section 193(2) of the LRA. See also Tshongweni v Ekurhuleni Metropolitan Municipality (2012) 33 ILJ 2847
(LAC) at paras 33 - 34.

Van Niekerk ‘Regulated Flexibility and Small Business: Revisiting the LRA and BCEA A Response to Halton
Cheadle’s Concept Paper’ at 19. See also Tshongweni v Ekurhuleni Metropolitan Municipality (2012) 33 ILJ
2847 (LAC) at para 31.
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Compensation should only be awarded instead of re-instatement when one of the
identified exceptions applies.'®®? However, re-instatement is very rarely ordered in
disputes concerning unfair dismissal.'°®® In addition, it has been held that re-instatement
or re-employment cannot be ordered for a period exceeding the term of the original
fixed term contract that had been concluded with the fixed term employee.'®®* It has
been held that the CCMA would be going beyond the powers conferred to it if re-
instatement or re-appointment of a fixed term employee is ordered in excess of the time
period of the original fixed term contract which had been agreed upon between the

employer and the employee.**®

Employers often appoint other employees in the position the aggrieved employee had
filled. By and large the working relationship would have deteriorated to such a degree
that it would not be advisable to re-instate or re-appoint the employee in the

workplace.'%%°

1087 an unfair dismissal

In Sidumo & another v Rustenburg Platinum Mines Ltd & others
dispute had run the course of seven years without resolve. The court held that
something is wrong if a legal system allows for such delays in the resolution of a labour
disputes that have the effect that the remedies provided in law become negated. The
fact that the main remedy for unfair dismissal becomes unavailable detracts from the

legitimacy of the LRA as a protection mechanism.%%®

If the judge or arbitrator orders re-instatement, the fixed term employee would return to
the position he or she had filled prior to the termination of the contract of employment.

1082 Mzeku & others v Volkswagen SA (Pty) Ltd & others (2001) 22 ILJ 1575 (LAC) at paras 77 - 79.

The Tokiso Report indicates that only about 36% of successful applicants are re-instated into their
previous positions. Friedman S, Levy A, Mischke C & Venter T Tokiso Dispute Settlement 2010 Review 2009
— 2010 (2010) at 47. See for instance Stevenson v Sterns Jewellers (Pty) Ltd (1986) 7 ILJ 318 IC at 325 and
Mbambo NO & others [2005] 1 BLLR 71 (LC) at para 29. See also Nathan v the Reclamation Group (Pty) Ltd
(2002) ILJ 588 (CCMA) at 601C —D.

Tshongweni v Ekurhuleni Metropolitan Municipality [2010] 10 BLLR 1105 (LC). See also Tshongweni v
Ekurhuleni Metropolitan Municipality (2012) 33 ILJ 2847 (LAC) at para 33.

Cash Paymaster Services Northwest (Pty) Ltd v CCMA & others (2009) 30 ILJ 1587 (LC) at para 24.

Friedman S, Levy A, Mischke C & Venter T Tokiso Dispute Settlement 2010 Review 2009 — 2010 (2010) at
47.

Sidumo & another v Rustenburg Platinum Mines Ltd & others (2007) 28 ILJ 2405 (CC).

Sidumo & another v Rustenburg Platinum Mines Ltd & others at para 44. See also Vettori Stella
‘Enforcement of Labour Arbitration Awards in South Africa’ (2013) 25 SA Merc LJ 245 in which the author
discusses the shortcomings of the labour dispute resolution system provided for in the LRA.
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The presiding officer may also under this provision order the employer to re-employ*®®

the fixed term employee, either in the work in which he or she used to be in or in other
reasonably suitable work. There is no reference made in the legislation as to what
would constitute other reasonably suitable work. The section provides that the re-
employment can be on any terms. The presiding officer has discretion to afford the
employee an appointment to a position which is considered to be reasonable under the

given circumstances.

It could be work on a lower level (a demotion) or even on a higher level since the order
to re-employment may be made on any terms. It is inferred that s 193(1)(b) of the LRA
attempts to provide for a situation where, due to the unavailability of the employee’s
previous position’®®® he or she would have to be placed in some other position in the
workplace. It could also be that the presiding officer has discretion in this regard to
afford the employee an appointment to a position which is found to be reasonable under
the given circumstances. If this should be the case, an employee who has proven a
legitimate expectation of indefinite appointment, could be appointed in accordance to
what he or she had expected, i.e. permanently. This would support the aim or s
186(1)(b) of the LRA to prevent the situation where a temporary employment contract is
continuously renewed without affording the employee the benefits attached to a

permanent appointment.

What is clear from the discussion above is that there is no certainty as to what award
the arbitrator will make. There are no prescribed guidelines as to the factors that would
render continued employment intolerable. The judge or arbitrator must determine this
with regard to what is reasonable in the circumstances. Likewise, what is practical or
otherwise would also depend on what is reasonable in the presiding officer’s view in the
particular circumstances. This discretion regarding which remedy to award is subject to

the principles of fairness and reasonableness.!*®* Presiding officers have been known

1089 Section 193(1)(a) of the LRA. Re-employment implies the creation of a new employment relationship

which may not be on the same terms as a previous engagement. See Equity Aviation Services (Pty) Ltd v
CCMA & others [2008] 12 BLLR 1129 (CC) at para 37.

This should however not apply as a rule. Unless there are special circumstances, the main remedy should
be used. See FGWU & others v Letabakop Farms (Pty) Ltd [1996] BLLR 23 (IC) at 30H. See also Tshongweni
v Ekurhuleni Metropolitan Municipality (2012) 33 ILJ 2847 (LAC) at para 31.

Vettori Stella The Employment Contract and the Changed World of Work (Ashgate Publishers 2007) at 84 —
87.
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to apply patently artificial techniques to arrive at a result that they consider fair or to

avoid an outcome that they consider to be unfair.*%%

3.5.2 Compensation

In terms of the common law an employee would only be entitled to claim compensation
in the amount in lieu of the notice that he or she is lawfully entitled to. In other words,
employees would usually be restricted to a claim of one month’s remuneration as
compensation. For fixed term employees the position is different. Since fixed term
employees are guaranteed job security for the full term of the contract, a fixed term
employee whose fixed term contract was terminated prematurely would in principle be
entitled to an amount of compensation equal to that which he or she would have
received had the contract run its full course.'® However, it has been decided that the
amount of compensation need not necessarily be limited to what the fixed term
employee would have received had he or she been permitted to complete the term of

the appointment.'®®*

Ordinarily the compensation amount for an unfair dismissal is limited to a maximum of

twelve months’ salary.’®®® In circumstances where a dismissal is automatically unfair'®®®

1092 Robertson Andrew ‘The Limits of Voluntariness in Contract’ Melbourne University Law Review Vol. 29

(2005) 179 at 205 - 206.

Tshongweni v Ekurhuleni Metropolitan Municipality (2012) 33 IL) 2847 at para 38.

Victor & another and Picardi Rebel (2005) 26 ILJ 2469 (CCMA) at paras 26 - 33. See also Tshongweni v
Ekurhuleni Metropolitan Municipality (2012) 33 ILJ 2847(LAC) at para 38.

Section 194(2) of the LRA.

In terms of s 187 of the LRA a dismissal is automatically unfair if the reason for dismissal is one or more of
the following: the employee joined a trade union; the employee exercised a right in terms of the LRA; the
employee disclosed protected information; the employee participated in a protected strike, protest action
or refused to work during a protected strike or lock-out; to compel an employee to accept a demand in a
matter of mutual interest; the employee took action against the employer which he was entitled to take;
the pregnancy of the employee or related reasons; discrimination by the employer against the employee;
a transfer contemplated in terms of s 197/197 A. Although HIV is not listed in s 187, the Code of Good
Practice: Key Aspects of HIV/AIDS and Employment at para 5.3.4 refers to s 187 when it declares that an
employee may not be dismissed simply because he or she is HIV positive. See SA Chemical Workers Union
& others v Afrox Ltd (1999) 20 ILJ 1718 (LAC) at para 32 with regard to the approach followed by the
courts in the application of s 187(1)(a) of the LRA (discrimination for joining a trade union). See Jabari v
Telkom SA (Pty) Ltd (2006) 27 ILJ 1854 (LC) at 1869 where an employee was held to have been unfairly
dismissed in terms of s 187(1)(d) since the dominant reason for the dismissal was the fact that the
employee had referred an unfair labour practice dispute. See Solidarity obo McCabe v SA Institute for
Medical Research [2003] 9 BLLR 927 (LC), Vorster v Rednave Enterprises CC t/a Cash Converters
Queenswood (2009) 30 ILJ 407 (LC) at para 27 and Nieuwoudt v All-Pak (2009) 30 ILJ 2444 (LC) at 2460
regarding an application of s 187(1)(e) (discrimination based on pregnancy). See also generally Tshishonga
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1097 unless the court

an award cannot exceed 24 months’ remuneration as compensation
determines exceeding such an amount would be reasonable and fair in the
circumstances.'®® It has been held that the cap that is placed on the amount of
compensation which is claimable is aimed at balancing the competing interests of
employers and employees.'® However, in my view the limitation does not properly take

the diminutive bargaining position of fixed term employees into consideration.

In terms of the LRA, the amount of compensation to be awarded is open to judicial
discretion.*® It is important to consider the object of compensation.**** In Ferodo (Pty)
Ltd v De Ruiter,*°? it was the courts view that the correct approach in determining how
much compensation should be awarded is to be found in the English law. According to
the court, the basic principle should be that an unfairly dismissed employee is to be
compensated for the financial loss caused by the decision to dismiss him or her.
Monetary compensation is considered as a solatium for employees who have been

subjected to unfair procedures in dismissal.**%

In England, as long as a reasonable amount of notice is provided to an employee before
the termination of his or her employment or payment is made in lieu of notice, it is
impossible to claim based on unlawful dismissal. In instances where a claim is
permitted, the amount of compensation that may be ordered by the employment tribunal
is limited. A fixed term employee would only be able to claim compensation in respect of
the time which the court considers to be a reasonable period of notice in the particular
circumstances and the time which is considered reasonable for an employer to have

v Minister of Justice and Constitutional Development & another [2007] 4 BLLR 327 (LC) at paras 86 & 95 et
seq and Pedzinski v Andisa Security (Pty) Limited [2006] 2 BLLR 184 (LC) at paras 28 — 35 for an application
in terms of s 187(1)(h) (dismissal for making a protected disclosure).

Section 194(3) of the LRA. See also Vorster v Rednave Enterprises CC t/a Cash Converters Queenswood at
420F.

Section 194(4) of the LRA. See also Wallace v Du Toit (2006) 27 ILJ 1754 (LC) at para 20.

Parry v Astral Operations Ltd [2005] 10 BLLR 989 (LC) at para 100.

Fouldien & others v House of Trucks (Pty) Ltd (2002) 23 ILJ 2259 (LC) at para 16.

In Camdons Realty (Pty) Ltd v Hart (1993) 14 ILJ 1008 (LAC) at 1018 the term ‘compensation’ was been
held to mean ‘to make amends for a wrong that has been inflicted. Compensation is closer to what is
understood under a delictual claim than a contractual one. See Alert Employment Personnel (Pty) Ltd v
Leech (1993) 14 ILJ 655 (LAC) at 661.

Ferodo (Pty) Ltd v De Ruiter (1993) 14 ILJ 974 (LAC) at 981C - G.

Johnson & Johnson (Pty) Ltd v CWIU (1999) 20 ILJ 89 (LAC) at para 41. See also Minister of Justice and
Constitutional Development & another v Tshishonga (2009) 30 ILJ 1799 (LAC) at 1808 — 1809. Davis JA
determined that the court is guided by jurisprudence relating to the award of solatium in terms of the
actio injuriarem. Factors considered in determining the amount of compensation which would be just and
equitable include the degree of humiliation and indignity suffered by the employee. The amount of the
award ultimately falls within the discretion of the court.
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followed the correct procedure in termination of the employment.**** If a fixed term
contract is cancelled prematurely, the losses flowing from the premature termination is
claimable. This would include the fixed term employee’s salary for the remainder of the
contract and any benefits that he or she had been entitled to or promised by the

employer, subject to the principle of mitigation.*?

The LRA does not limit compensation only to pecuniary loss. In some cases emotional
distress suffered or sentimental damages have been awarded by the Labour Court as
solatium in terms of the compensation provision.**?® In terms of the LRA compensation
must be determined on terms that are just and equitable in the circumstances subject to
the limitations.**” In determining the amount of compensation, all relevant factors must
be considered, including the conduct of the employer and the employee respectively.
Although the purpose of compensation is more often compensatory in nature, there
have been decisions in which it seems to also have played a punitive role."*®® This
would ordinarily be the case if the employer’s conduct impacted negatively on the
employee’s dignity.** If compensation as remedy has a punitive function, whether or
not an employee had since the unfair dismissal been able to secure alternative
employment, would be irrelevant.***°

The presiding officer in determining what remedy is appropriate as well as in deciding
on the amount of compensation has discretion subject to the principles of fairness and
reasonableness and the prescribed limits on compensation.**** Ultimately the outcome
in any particular case is dependent on the interpretation of what is fair and

reasonable.!!!?

14 Addis v Gramophone Co Ltd [1909] AC 488. Dietman v London Borough of Brent [1987] IRLR 167. See also

Boyo v London Borough of Lambeth [1995] IRLR 50.

Lewis & Sargeant with Schwab Employment Law: The Essentials 11" edn (HR-Inform 2010) at 446 — 447.
See for instance Nieuwenhuis v Group Five Roads & others (2000) 21 IL) 2074 (LC) at paras 90 & 98 and
Woolworths (Pty) Ltd v Whitehead (2000) 21 ILJ 571 (LAC) at paras 46 & 51.

Tshongweni v Ekurhuleni Metropolitan Municipality (2012) 33 ILJ 2847 (LAC) at para 31.

See for instance Chemical Energy Paper Printing Wood & Allied Workers Union & another v Glass &
Aluminium 2000 CC (2002) 23 ILJ 695 (LAC) at para 49.

Vettori S ‘The role of human dignity in the assessment of fair compensation for unfair dismissals’ [2012]
Vol. 15 No. 4 PER 102 at 110 — 111.

Fose v Minister of Safety & Security 1997 (3) SA 786 (CC) at paras 69 - 72.

Kylie v CCMA & others (LAC) at para 52 Davies AJ discusses the considerable discretion that presiding
officers enjoy.

Dimatteo ‘The Counterpoise of Contracts: The Reasonable Person Standard and the Subjectivity of
Judgment’, South Carolina Law Review Vol. 48 (1997) 294 at 343 - 353 provides an explanation for the
reasoning that presiding officers’ subjective opinions play a role in the application of the reasonable man
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In NUM v East Rand Gold & Uranium Co Ltd**** Goldstone JA remarked that the court
should, in the exercise of its powers and discretion, not only consider the contractual or
legal relationship between the parties in a labour dispute. It should also evaluate what
would be fair in the circumstances. In determining the amount of compensation that
should be ordered various factors should be taken into account. These factors include,
the reason for the dismissal, whether the dismissal was substantively or procedurally
unfair or both, the degree of deviation from the prescribed procedural requirement if
any, the consequences to the parties and their conduct in relation to the LRA and the

effective resolution of the dispute. ***4

In Lakomski v TTS Tool Tecnic Systems (Pty) Ltd*'*® the court held that even if an
employee suffered no financial harm, compensation may still be awarded. The test is
whether it is just and equitable in the particular circumstances to grant compensation.
Patrimonial loss remains relevant to the enquiry, but does not conclusively answer the

guestion regarding the appropriateness of compensation as remedy.

In Fouldien v House of Trucks (Pty) Ltd**® Landman J pointed out that determining the
guantum of compensation in this way is 'a new general discretion which does not give
priority to a solatium for procedural unfairness.™**” In Pretoria Society for the Care of
the Retarded v Loots™® Nicholson JA considered what factors should be taken into
account when determining the amount of a compensation award.**® Factors to be
considered in determining the amount of compensation include the actual financial loss
suffered; the causality between the loss suffered and the conduct complaint about.***°
The aim should be to place the applicant in the position he or she would have been in
had the unfair act not taken place; the award should not be a punitive measure. In

addition an employee seeking compensation is obliged to mitigate the damage suffered

test. See also Vettori Stella ‘Fixed term contracts: The permanence of the temporary’ Stell LR (2008) Vol. 2
189 at 207.

NUM v East Rand Gold & Uranium Co Ltd (1991) 12 1LJ 1221 (A) 1237G - H.

Dr DC Kemp t/a Centralmed v Rawlins [2009] 11 BLLR 1027 (LAC) at paras 20 — 22.

Lakomski v TTS Tool Tecnic Systems (Pty) Ltd (2007) 28 ILJ 2775 (LC) at paras 40 - 42.

Fouldien v House of Trucks (Pty) Ltd (2002) 23 ILJ 2259 (LC) at 2264.

See National Industrial Workers Union & others v Chester Wholesale Meats KZN (Pty) Ltd (2004) 25 ILJ
1293 (LC). See also Cohen Tamara 'Exercising a Judicial Discretion - Awarding Compensation for Unfair
Dismissals ' (2003) 24 Industrial Law Journal 737 for further information on compensatory awards.
Pretoria Society for the Care of the Retarded v Loots (1997) 18 ILJ 981 (LAC) at 989 - 991.

The factors mentioned by Combrinck J in Ferodo (Pty) Ltd v De Ruite (1993) 14 ILJ 974 (LAC) at 981C - G
were cited.

The loss should have been a consequence of in this case, the unfair labour practice. In addition, the effect
should not be so far removed from the reason therefore that it could not have reasonably been
unforeseen.
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by taking all reasonable steps to acquire alternative employment; any benefit that had
been received by the fixed term employee must be taken into consideration.

If a fixed term employee applies for appointment to a specific post, it could be
reasonably expected that the employer follows a fair selection procedure. A fixed term
employee would not be able to claim that he or she had lost benefits attached to such a
position due to the fact that the employer did not follow the correct procedure. If there is
discrimination during the selection process or the appointment, the aggrieved applicant
could base a claim on legitimate expectation.**?* But, in the absence of discrimination or
victimisation during the selection process or the appointment, he or she cannot base a
claim on a subjective expectation that he or she is the most suitable candidate for
appointment.?**> An employee who is appointed temporarily cannot claim an
expectation of permanent employment and the benefits attached to being indefinitely
appointed in terms of s 186(1)(b) of the LRA.1*?®

The remedy offered by s 186(1)(b) lacks substance due to the resistance by our courts
to accept the notion of substantive legitimate expectation. The decision in University of
Pretoria v CCMA & others™?* unequivocally confirms that the inclusion of the doctrine of
legitimate expectation into labour legislation does not include any genuine expectation
of a substantive benefit or relief. All that can possibly be claimed in terms of s 186(1)(b)
of the LRA is a ‘renewal’ of the rights which already existed at time of termination of the
contract of employment. The only certainty a fixed term employee has regarding the
outcome of a dispute referred in terms of s 186(1)(b) of the LRA is the possible

maximum award that the commissioner may make.**?°

12 Spoornet (Joubert Park) v Salstaff (Johannesburg) [1998] 4 BALR 513 (IMSSA) at 515.

Swanepoel v Western Region District Council & another (1998) 19 ILJ 1418 at 1423 — 1424.

In Crawford v Grace Hotel [2002] 5 LLD 581 (CCMA) it was held that an employee on probation is not
justified in holding expectations of permanent appointment upon completion of the probationary period.
Nor does an employee who is employed on a temporary basis have a legitimate expectation of permanent
appointment until a post can be permanently filled. In Dierks v University of South Africa (1999) 20 ILJ
1227 (LC) at 1246H - 48F it was held that ‘an entitlement to permanent employment cannot be based
simply on the reasonable expectation of s 186(1)(b).” A fixed term employee having a reasonable
expectation of permanent appointment would in the current context of interpretation of legitimate
expectation by our courts, have to prove that the right to permanent appointment in fact already existed
and that the employer was taking away this existing right by not appointing him or her permanently.
University of Pretoria v CCMA & others [2011] ZALAC 25.

Vettori ‘Fixed Term Contracts: The Permanence of the Temporary’ Stell LR 2008 Vol. 2 198 at 205 — 206.
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The maximum amount of compensation is rarely afforded in case of an unfair dismissal.
The average compensation award for an unfair dismissal which is found to be both
substantively and procedurally unfair is six months’ remuneration.**?

Even the maximum awards would in many cases not adequately compensate the fixed
employee. Fixed term employees are denied benefits for the full duration of their
contracts and future rights that they would have had after termination had they been
permanently appointed. Considering the fact that fixed term employees could in terms of
the common law in principle claim an unlimited amount, the statutory remedy does not

provide sufficient protection to fixed term employees.*?’

3.5.21 Severance payment as part of compensation for unfair dismissal

If a fixed term employee is dismissed for operational reasons, the employer is expected
to consult with him or her and if possible, to offer the employee alternative
employment.**?® If a fixed term contract is terminated due to the employer’s operational
requirements, the fixed term employee will be entitled to severance pay. The amount of

this payment depends on the employee's length of service.***°

Although the basic rights in the BCEA are legislated and would enjoy preference over

less beneficial or in the absence of stipulation in a fixed term contract,***

employers
often do not comply with the legislation. Supremacy of contractual terms over equity
permits employers to get away with not giving fixed term employees what they are
legally entitled to. Signing a fixed term contract is also often viewed as a waiver of the
right to claim severance pay. The courts also do not seem to enforce the statutory right

to severance pay in as far as fixed term employees are concerned.***

1126 In 2009/2010, the average arbitration compensation amount was R49 168.79. This amount increased

slightly to R50 587.97 for the first few months of 2011. Compensation amounts are usually much less than
the maximum claim amount for claims that are entertained by the Magistrate's Court. Friedman S, Levy A,
Mischke C & Venter T Tokiso Dispute Settlement. 2010 Review 2009 — 2010 (Juta and Co: Cape Town
2010) at 47. See also the RIA of 2010 at 108.

Olivier ‘Legal Constraints on the Termination of Fixed-Term Contracts of Employment: An Enquiry into
Recent Developments’ at 1037.

Section 189 of the LRA read with s 41(4) of the BCEA.

Section 41 of the BCEA.

Sections 4 & 5 of the BCEA. See also De Beer v SA Export Connection CC t/a Global Paws (2008) 29 ILJ 347
(LC) at paras 20 — 21 for an example of the application of this principle.

See generally Chiloane & others v Rema Tip Top Industries (Pty) Ltd [2002] 11 BLLR 1066 (LC). Although
this case did not entail fixed term employees, the court accepted that the employees in casu had waived
their right to severance pay by agreement. Since fixed term employees agree to a termination date or
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In Nkopane & others v IEC**? Kennedy AJ held that any severance payment that the
fixed term employee had received should be subtracted from the compensation award
amount.™* This does not seem to be what the Legislature intended. The LRA expressly

1134
t

states that a compensation award which is made to an employee is in addition (o]

any other amount which he or she may be entitled to in law or by virtue of an individual

or collective agreement.****

In Bronn v University of Cape Town''*

the court held that severance pay was intended
as a means of providing social security to employees whose services are terminated
due to no fault of their own. If this is the case, or if severance pay is payable to

employees in recognition of their long service,**’

it would seem unjust to deny fixed
term employees who are unfairly retrenched an additional severance payment. As the
reason for termination of a fixed term employee’s employment is arguably always
related to the employer’s operational requirements, fixed term employees should be
entitled to such a payment in addition to any award of compensation they may receive

because their services were unfairly terminated.

Concluding Remarks

Fixed term employees, particularly those hoping that their contracts will be renewed or

made permanent, may be disinclined to institute legal proceedings against their

termination upon the happening of a specific event, the same principle should be applicable to them, i.e.
there would be no dismissal making them eligible to claim severance pay. See also Khumalo v Supercare
Cleaning [2000] 8 BALR 892 (CCMA) at 897D - F. See further SACCAWU obo Makubalo & Others v Pro-Cut
Fruit & Veg [2002] 5 BALR 543 (CCMA) at 545E where it was confirmed that fixed term employees are not
entitled to additional severance pay like permanent employees.

Nkopane & others v IEC (2007) 28 ILJ 670 (LC).

Nkopane & others v IEC at para 80.

My accentuation.

Section 195 of the LRA.

Bronn v University of Cape Town (1999) 20 ILJ 951 (CCMA) at 952H —J.

Although this seems to be the position in England, South African labour courts have not conclusively
recognised the rationale for the payment of severance pay in as far as fixed term employees are
concerned. In Lloyd v Brassey [1969] 1 All ER 382 at 383 Lord Denning stated: ‘A worker of long standing is
now recognised as having an accrued right in his job; and his right gains in value with the years. So much
that if the job is shut down, he is entitled to compensation for loss of the job — just as a director gets
compensation for loss of office. The director gets a golden handshake. The worker gets a redundancy
payment. It is not unemployment pay. | repeat ‘not’. Even if he gets a job straight away, he nevertheless is
entitled to full redundancy payment. It is, in a real sense, compensation for long service.” There have been
cases in the South African industrial court which cited this finding with approval. See for instance Jacob v
Prebuilt Products (Pty) Ltd (1988) 9 ILJ 1100 (IC) at 1104E — H. See also TGWU v Action Machine Moving
and Warehousing (Pty) Ltd (1992) 13 ILJ 646 (IC) at 649 — 53 in which the two different schools of thought
regarding the purpose of severance pay is discussed.
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employers in the course of employment.***® The unfair labour practice definition does

1139 ‘Renewal’ of a fixed term

not assist a fixed term employee in a dismissal claim.
contract in terms of s 186(1)(b) of the LRA would not constitute a promotion.**° A fixed
term employee, who works in a higher position temporarily and is then returned to his or
her previous position, also will not succeed in a claim based on unfair demotion.**** The
provision of benefits to employees is discretionary. It is not a legislated right. What
qualifies as ‘benefits’ has not been made very clear. Since fixed term employees often
rely upon reasonable expectation it may be very difficult for them to prove a legal
entitlement to benefits.**?

Fixed term employees do not have immediate access to protection against unfair
dismissal.*** The onus of proof to prove that a dismissal had occurred usually rests on
the fixed term employee.''** The existence of a substantive expectation of renewal of a
fixed term contract is insufficient. It must be proven that such an expectation was
reasonable.'** The courts have laid down factors that are required in order to establish
whether or not an expectation of continuance of employment is reasonable in the
circumstances. Nevertheless, this assessment requires consideration of all the
surrounding circumstances.*4°

Even if a fixed term employee is capable of proving that he or she had a reasonable
expectation that his or her employment would continue, it does not mean that an unfair
dismissal occurred.’*’ It is possible for an employer to raise various defences and

escape liability.**®

1138 See the discussion under 3.1 above.

This is discussed under 3.1.1 — 3.1.3.

See the discussion under 3.1.1 above.

This is discussed under 3.1.3.

See the discussion under 3.1.2 above.

Section 186(1)(b) of the LRA which is made applicable to fixed term employees set certain qualifications.
This is as a result of the application of s 191 of the LRA. See the discussion under 3.2.1.

This is discussed under 3.2.1 — 3.2.3.

See the discussion under 3.2.3.

Upon the plain wording of s 186(1)(b) of the LRA it would only constitute a dismissal and not an unfair
dismissal.

See the discussion under 3.4.
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The Code of Good Practice: Dismissal does not specifically deal with termination of
fixed term employment contracts. No guidelines are provided regarding the procedure

that employers should follow prior to dismissal.***°

There is no legislative provision requiring employers to provide reasons for the initial
appointment of workers on fixed term contracts or for subsequent renewal of fixed term
employment contracts.™® Employers are also not required to provide fixed term
employees with reasons for termination of their employment. In terms of the common
law fixed term employees terminate automatically. Consequently no fair reason has to
exist for the termination of these contracts and no special procedure needs to be

followed by employers.**>*

Fixed term employees cannot be sure of anything when referring an unfair dismissal
dispute. There is no guaranteed basic compensation award that they will definitely
receive. What remedy is provided to them, if any, is left completely within the presiding
officer’'s discretion. The LRA makes no effort to preserve employment and socio-
economic circumstances are ignored during the determination of what remedy is

appropriate.

Re-instatement as main remedy is rarely available. Fixed term employees have an even
slighter chance of being re-appointed, because a subsequent appointment will usually
not exceed the original term for which the fixed term contract had been concluded.
Usually the working relationship would have deteriorated or the employer would have
appointed someone else. This detracts from the legitimacy of the LRA as means of

ensuring access to social justice.

Section 194 of the LRA limits the amount of compensation that is claimable for unfair
dismissal. This restriction does not take account of the fact that fixed term employees
are denied benefits that indefinitely appointed employees receive in the course of
employment, including medical aid benefits and pension benefits. In general,
compensation awards are also much lower than the statutory maximum. These awards

often do not compensate fixed term employees adequately.*>?

1149 See the discussion under 3.4.2.

See the discussion under 3.2.3.4.
See the discussions under 3.4.2.1 - 3.4.2.3.
See the discussion under 3.5.2.
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In the next chapter the dispute resolution process is scrutinised in order to identify its
shortcomings
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Weaknesses in the dispute
resolution system

Introduction

For the CCMA to have jurisdiction over an unfair dismissal dispute in terms of s
186(1)(b) of the LRA, the dispute must have been referred timeously. In addition in
certain instances, a fixed term employee would be required to prove that he or she is an
‘employee’ for purposes of the application of the legislation. Only then can the tedious
process of proving that a reasonable expectation was created begin. At any time during

the conciliation or arbitration, a point in limine could be raised.

Unfortunately, a ruling made by the commissioner on each of these jurisdictional issues
is capable of referral to the Labour Court on review and subsequent appeals. An appeal
is also possible against a judgment made in the Labour Court. In order to appeal, any
one of the parties must apply for leave to appeal to the Labour Appeal Court.}**
Subject to the Constitution an appeal may be brought against any judgment of the
Labour Court which is final and binding. The Labour Appeal Court is the only court
which may hear appeals regarding matters which fall within the Labour Court's
exclusive jurisdiction.**>*

In this chapter, some of the technical barriers caused as a result of the institutions

provided for dispute resolution in dismissal cases are scrutinised.

4.1 Establishing jurisdiction

For a fixed term employee to refer an unfair dismissal dispute in terms of s 186(1)(b) of

the LRA, a number of jurisdictional factors must be complied with. The applicant must

1153 Section 166 of the LRA.

14 Section 166(4) of the LRA.
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gualify as an ‘employee,’ the referral must be done within the stipulated time periods
and it must not be premature.**** In addition, the existence of a reasonable expectation
of continued employment must be established in order to prove that a dismissal
occurred.''*® At any time during the proceedings a point in limine may be raised
regarding one of these issues. These jurisdictional factors that may be raised in unfair
dismissal disputes concerning fixed term employees are briefly elaborated upon below.

41.1 Referral of the dismissal dispute must not be premature

A dispute regarding an alleged unfair dismissal must be referred within the statutory
time frames. The LRA provides that a dismissal dispute must be referred to the CCMA
or a bargaining council having jurisdiction within 30 days of the date of dismissal.***" A
dispute concerning an alleged unfair dismissal must be referred by the employee within
30 days of the date of dismissal.'**® Under certain circumstances an employee would
be permitted to refer an unfair dismissal dispute after the 30 days have lapsed. This will
only apply if good cause can be shown by the party requesting the extension of the 30
day period.**°

A fixed term employee must comply with the time limits set for the referral of a dispute,
or bring a successful condonation application. In an application for condonation, he or
she will be required to provide acceptable reasons for the delay and also prove that the
strength of the case on its merits justifies hearing the matter despite such a delay."*
Failure to comply with these time limits could lead to in limine proceedings. A
commissioner must deal with such a matter when the jurisdictional point is raised. If a
dispute is referred out of time, the applicant would need to apply for condonation
simultaneously with the referral of the dispute.’*®* Before a dismissal has occurred a

referral based on unfair dismissal would be premature.**%?

1155 This is discussed below under 4.1.1.

Theron Jan ‘Employment is Not What It Used to be’ (2003) 24 Industrial Law Journal 1247 at 1274.

Section 191 of the LRA. See also Grogan Employment Rights (2010) at 13.

Section 191(1) of the LRA.

Section 191(2) of the LRA.

See for instance Van der Grijp v City of Johannesburg (2007) 28 ILJ 2079 (LC) at 2079.

Rule 9(2) of the CCMA Rules. A detailed description of the reason for the late referral must be provided.
For a recent case dealing with condonation for a late referral of a dismissal dispute see Toko and City of
Cape Town [2013] JOL 30175 (SALGBC).

Avgold-Target Division v CCMA & others (2010) 31 ILJ 924 (LC).
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http://www.mylexisnexis.co.za/calink.dll?x=yvu6qwa3jfo00ccu7r545

1163 jllustrates the technicalities

The case of Avgold-Target Division v CCMA & others
related to jurisdiction of the CCMA well. In this matter, a fixed term employee’s main
argument was that he had in actual fact been permanently employed despite the
express wording of the contracts that he had signed voluntarily. In the alternative he
claimed that the fixed term appointments were used as a type of probation. The fixed
term employee, an admitted attorney, acknowledged that he had been aware of the fact
that he had signed a fixed term contract. Despite this, he argued that it was never
suggested that his employment was of a temporary nature.’® This notion was
strengthened by the fact that the employer had concluded four consecutive fixed term
contracts with him.**®°In his referral to the CCMA the applicant employee averred that
he was in fact appointed indefinitely.**®® The employee further alleged that he believed
the fixed term contract to be a mere formality to ensure payment. He further noted that
he was under the impression that his fixed term contract would be renewed until such

time as his permanent appointment would be confirmed.*¢’

During conciliation of the dispute a point in limine was raised by the employer that the
respondent was not an ‘employee’, but an independent contractor. The CCMA
commissioner ruled that the respondent in fact was an ‘employee’. A certificate of non-
resolution was issued.*®® A second point in limine was raised during arbitration, namely
that the dispute had been referred prematurely. The court was required to consider
when the date of dismissal was with reference to the provision pertaining to both

permanently appointed employees and fixed term employees.'*®°

The date of dismissal for indefinitely employed employees is the earlier of the date on
which the contract of employment terminated or the date on which the employee left the
employer's services.!*’® If the employee was indefinitely appointed he would have
stopped working for the employer weeks after the dispute had been referred to the

CCMA and the dispute would have been referred prematurely.**”* This would mean that

163 Avgold-Target Division v CCMA & others at para 38.

Avgold-Target Division v CCMA & others at para 6.
Avgold-Target Division v CCMA & others at para 2.
Avgold-Target Division v CCMA & others at para 19.
Avgold-Target Division v CCMA & others at para 19.
Avgold-Target Division v CCMA & others at para 20.
Avgold-Target Division v CCMA & others at para 28.
Section 190(1)(a) and (b) of the LRA.
Avgold-Target Division v CCMA & others at para 34.
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the CCMA lacked jurisdiction to conciliate or to arbitrate the dispute. If a fixed term
employee’s contract is not renewed, the date of dismissal would be the date on which
the fixed term employee was informed by the employer of the non-renewal of his or her
contract. Therefore, if the employer had not taken a final decision not to renew the
contract, a referral of an unfair dismissal dispute would likewise be premature.**"?

In terms of s 145 of the LRA, any final award made in arbitration proceedings may be
referred to the Labour Court to be reviewed. An application for review has to be brought
within a period of six weeks of the date of receipt of the arbitration award.*'" If a referral
is done outside of these time limits, a condonation application must be brought.**’* To
succeed in a condonation application, he or she will be required to provide acceptable
reasons for the delay and also prove that the strength of the case on its merits justifies
hearing the matter despite such a delay."*”® In Liwambano v Department of Land Affairs
& others™’® the matter was referred two weeks late.**’” The employee had failed to
bring a condonation application. Leppan AJ held that on that basis alone the review

application had to be dismissed.*'"®

4.1.2 The ‘employee’ must have been appointed in terms of a ‘fixed term
contract’

As mentioned, only persons who fall within the definition of ‘employee’ in the labour
legislation are covered by it.**”® Disguising a contract of employment as a commercial
contract and the blurring of the barriers between different types of employment
relationships have contributed to more interlocutory applications.**® During these in
limine-applications, the test used to establish whether or not the respondent qualifies as

an ‘employee’ is the same as for indefinitely appointed employees.*'®*

1 Section 190(2)(a) of the LRA. See also Avgold-Target Division v CCMA & others at paras 30 - 31.

Section 145(1)(a) of the LRA.

Grogan Employment Rights (2010) at 13.

See for instance Van der Grijp v City of Johannesburg (2007) 28 ILJ 2079 (LC) at 2079.

Liwambano v Department of Land Affairs & others [2013] JOL 30216 (LC).

Liwambano v Department of Land Affairs & others at paras 3 — 4.

Liwambano v Department of Land Affairs & others at paras 6 - 7.

See the discussion under 1 in Ch 1.

The ILO comments that the incidence of disputes regarding the nature of the employment relationship is
becoming more frequent for this reason. ILO ‘Report V: the Scope of Employment Relationships.
International Labour Conference, 91% Session Geneva: International Labour Office. See also Benjamin &
Gruen ‘The Regulatory Efficiency of the CCMA: A Statistical Analysis’ at paras 46 - 47.
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http://www.mylexisnexis.co.za/calink.dll?x=f8z8uy57nbsv41jyvw0bw

Employers may attempt to avoid being subject to legislative obligations by disguising
the fixed term contract to make a fixed term employee look like an independent
contractor. Fixed term contracts may also be concealed as sub-contractor

agreements.™® This may be easier than in the case of a permanent employee.

In distinguishing between various legal notions, the court looks at the contract itself in
order to determine the intention of the parties when the contract was concluded. The
nature of the relationship between the parties must be established primarily from the
wording of contract.**®® However, in Whitehead v Woolworths (Pty) Ltd*'* Waglay AJ
held that the mere existence of a contract of employment does not mean that there is an
employment relationship. The court stated that an individual is only an ‘employee’ if he
or she actually works for the state or for another person and if he or she is not an

independent contractor. Such a person must also be paid or be entitled to be paid.*'®

This interpretation of s 213 was held to be wrong in Wyeth SA (Pty) Ltd v Mangele &
others.’® In this case, Nkabinde AJA with Nicholson AJ and Pillay AJA concurring
proposed a purposive interpretation aligned with the Constitution.

In ‘Kylie’v CCMA & others a point in limine was raised regarding the jurisdiction of the
CCMA to entertain an unfair dismissal dispute. The CCMA concluded that it lacked
jurisdiction to entertain the dispute, since Kylie’s work was illegal in South Africa
rendering the contract of employment invalid. The award determined that the CCMA’s
jurisdiction is conditional upon the existence of a legally enforceable contract. On

1187

review, the Labour Court™"" agreed with the CCMA commissioner that as a sex worker

1181 See the discussion of the test used under 1 in Ch 1.

Section 14 of the Consumer Protection Act 68 of 2008. The Consumer Protection Act 68 of 2008 may
apply in such circumstances. Note that this piece of legislation will not generally apply to fixed term
employees since services rendered under an employment contract are expressly excluded. The Consumer
Protection Act prohibits unreasonable, unconscionable or oppressive terms in a contract. In addition
rights and duties set for suppliers and consumers relating to early termination of the contract may apply.
See also Schoeman Nicolene ‘Fixed term Contracts’ accessed at http.//www.schoemanlaw.co.za/fixed-
term-contracts/ (23 August 2012).

Smit v Workmen's Compensation Commissioner 1979 (1) SA 51 (A) at 64B; Liberty Life Association of Africa
Ltd v Niselow (1996) 17 ILJ 673 at 683D - E.

Whitehead v Woolworths (Pty) Ltd (1999) 20 ILJ 2133 (LC). It should be noted that this decision was
overturned on appeal in Woolworths (Pty) Ltd v Whitehead (2000) 21 ILJ 571 (LAC). This particular aspect
was however not reconsidered on appeal.

Whitehead v Woolworths (Pty) Ltd at 2137A - C.

Wyeth SA (Pty) Ltd v Mangele & others [2003] 7 BLLR 734 (LC) at para 22. The Labour Courts decision in
this regard was confirmed op appeal in Wyeth SA (Pty) Ltd v Mangele & others (2005) 26 ILJ 749 (LAC) at
para 52.

‘Kylie’ v CCMA & others [2008] 9 BLLR 870 (LC) at para 4.
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‘Kylie’ was not entitled to protection against unfair dismissal. However, in the Labour
Court as well as in the appeal in the Labour Appeal Court™® it was held that the

definition of ‘employee’ in the LRAM®

probably includes someone whose contract of
employment is unenforceable at common law. In the appeal it was confirmed that
everyone enjoys the right to fair labour practices.'*®® Therefore, a broader application of

s 213 is proposed.

In Discovery Health v CCMA™**

the court was required to assess whether or not the
unfair dismissal provisions as contained in the LRA would apply to an Argentine national
despite the expiry of his work permit. The employee’s representative argued that the
employment relationship transcends the contract of employment. Therefore it is possible
for an employment relationship to exist despite the fact that no valid contract of
employment had been concluded. The Labour Court held that if a contract of
employment is not a prerequisite, the validity of the employment contract will not be
decisive in determining whether or not a person qualifies as an employee. However, if
the statutory definition requires the existence of an employment contract, the validity of

the contract of employment becomes important.**%2

Section 186(1)(b) of the LRA expressly states that a person who claims protection in
terms of the provision should be ‘appointed in terms of a fixed term contract.” Therefore,
whether or not a reasonable expectation of renewal of a fixed term contract could exist

would depend on the existence of a valid contract of employment and its contents.™** |t

1188 ‘Kylie’ v CCMA & others (2010) 31 ILJ 1600 (LAC).

This definition is contained in s 213 of the LRA.

‘Kylie’ v CCMA & others (2010) 31 ILJ 1600 (LAC) at para 22.

Discovery Health v CCMA (2008) 29 ILJ 1480 (LC) at 1489. See also Rumbles v Kwa-Bat Marketing (2003) 24
ILJ 1587 (LC) at paras 17 — 19 which was cited with approval in this case.

Discovery Health v CCMA at paras 41 & 49.

In Bayat and Durban Institute of Technology (2006) 27 ILJ 188 (CCMA) at paras 32 & 35 it was decided that
if a contract of employment is subject to a suspensive condition, for instance that a check must first be
done before appointment, there can be no legitimate expectation of appointment unless the suspensive
condition has been complied with. A person would be hard-pressed to logically contend that he or she
realistically expected to be appointed to a position, even though that was conditional on fulfilment of an
uncertain future event. See also IMATU obo Chapman v South Peninsula Municipality [2000] 5 LLD 424
(CCMA). In this case a municipal employee was interviewed for and recommended for promotion to a
senior post. The decision to appoint the employee was flawed since the required quorum was not present
at the meeting. After the Committee reconvened they decided in the light of new information which was
brought to their attention not to appoint the applicant. It was found that the employee had no legitimate
expectation as the decision by the committee was justifiable in relation to the reasons given and a fair
procedure was followed in reaching the decision.

1189
1190
1191

1192
1193

184



therefore seems as if fixed term employees are being treated differently to other

employees in as far as access to the dismissal protection is concerned.

Whether or not someone in actual fact qualifies as a fixed term employee must be
determined from all the surrounding circumstances. Since the legislation is aimed at
protecting job security and since s 23 of the Constitution provides the right to fair labour

practices to ‘everyone,’ this is in my view the correct approach.

In Denel (Pty) Ltd v Gerber'’®* the Labour Appeal Court was required to determine
whether Ms Gerber was an employee or an independent contractor. Ms Gerber was the
only person rendering services in terms of the agreement. She had normal working
hours and was paid a fixed hourly rate. In addition Denel provided her with office space
and taxes were deducted from her salary. The BCEA had been incorporated into the
agreement and Ms Gerber was expressly subjected to Denel’s grievance procedures.
Ms Gerber had been paid for her services through a separate company of which she
was both a member and a director.''> The court held that effect must be given to the
realities of the relationship between the parties.’**® Just because there is a contract
concluded between two juristic persons it does not mean that the person who owns
such a juristic person can never be an ‘employee’. Therefore Ms Gerber was found to

have been an employee. ™’

This is well illustrated by Avgold-Target Division v CCMA & others.”*®® In this case
Basson J was required to determine whether or not an applicant who was appointed in
terms of a fixed term contract was an ‘employee.’ The final fixed term contract that was
signed by the fixed term employee clearly specified the termination date. It also included
a provision barring the possibility of a reasonable expectation of continuance of
employment beyond that date. The contract expressly stated that the appointee was an
independent contractor and that the LRA did not apply. Despite this, reference was

made to annual leave and to the fact that ‘the employee’ was entitled to take leave. The

1194 Denel (Pty) Ltd v Gerber (2005) 26 ILJ 1256 (LAC).

Denel (Pty) Ltd v Gerber at para 1.

Denel (Pty) Ltd v Gerber at paras 18 - 21. Regarding the approach of our court to the question of the
substance of the arrangements between employers and employees as opposed to legal form, see also
State Information Technology Agency (Pty) Ltd v CCMA (2008) 29 ILJ 2234 (LAC) at para 10 and Goldberg v
Durban City Council 1970 (3) SA 325 (N) at 331B - C.

Denel (Pty) Ltd v Gerber at 1297.

Avgold-Target Division v CCMA & others (2010) 31 ILJ 924 (LC).
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contract also contained a non-variation clause.'*®® The court concluded that this was

indeed an employment relationship.

For s 186(1)(b) of the LRA to apply, the prerequisite is that the employee must have
been appointed in terms of a fixed term contract. Therefore, whether or not a claim
should be couched in terms of s 186(1)(b) is dependent upon the existence of a fixed
term contract. An employee who does not qualify as a fixed term employee would
nevertheless be protected in terms of the ordinary dismissal provisions if he or she can

prove that an unfair dismissal had occurred.

In NCAWU obo Mapande v Siyaphambili Adult Education Centre'®® the employee
failed to sign the last page of a fixed term contract at the commencement of
employment. When she went on maternity leave, she was informed that her fixed term
contract had terminated. The employer insisted that it had a fixed term contract on file
and that only the last page had not been signed by the employee. The commissioner
noted that a contract of employment must be concluded at the commencement of the
employment relationship. Since the employer had failed to cause a complete fixed term
contract to be signed, the employee was not considered to be a fixed term employee. It
was held that an ordinary unfair dismissal had occurred and s 186(1)(a) of the LRA was

applied.

This case can be distinguished from the recent decision in Cloud Hamandawana and
Dispute Resolution Centre & others™®® In that matter the fixed term employee refused
to sign a fixed term contract, but nevertheless continued working on the terms of the
agreement and being paid.***> When his services were terminated on the agreed upon
date, he alleged that in the absence of a signed fixed term contract, he was indefinitely
appointed. The LC held that the employee was appointed in terms of a fixed term

contract despite the fact that he had never signed the agreement.*?®

Despite the fact that certain courts use the ‘ordinary’ dismissal mechanism of s

186(1)(a) of the LRA in instances where it turns out that the fixed term employee was

1199 Avgold-target Division v CCMA & others at para 4.

NCAWU obo Mapande v Siyaphambili Adult Education Centre NC1583-06.

Cloud Hamandawana and Dispute Resolution Centre & others Case no. C649/2012 (Judgment handed
down on 5 November 2013). Accessed on http://www.saflii.org/za (7 November 2013).

Cloud Hamandawana and Dispute Resolution Centre & others at para 16.

Cloud Hamandawana and Dispute Resolution Centre & others at para 18.
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not a fixed term employee after all, it is not always the case. Fixed term employees may

be left without a remedy because they do not fit the description in certain instances.*?%*

4.2 The labour dispute resolution institutions

In Chapter VII of the LRA the CCMA and the Labour Court is established. Both these
labour forums have jurisdiction to hear unfair dismissal disputes.'?®® Therefore the
CCMA is a creature of statute and it derives its jurisdiction out of the legislation.**® As a
general rule, it cannot decide on the scope of its own jurisdiction. It can only make a
ruling regarding its jurisdiction for the sake of convenience. Whether or not it has
jurisdiction or not in the particular matter is a matter that has to be decided by the

Labour Court.*?%’

The LRA places an obligation on the CCMA to perform any other duties imposed on it
and to which it is authorised to perform in terms of the LRA and other legislation.?%
Conciliation in the CCMA is mandatory. The commissioner who is appointed to the case
must try to resolve the dispute between the employer and the employee within 30 days
of referral thereof or within the time that is agreed upon between the employer and
emp